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UR. conſtitution is, in no inftance, more to be 
admired; for it's excellence, than in the provi- 
fions made for the execution of the laws. The king, 
as the ſupreme magiſtrate, '1s the fountain of all judi- 
ciary authority; this is delegated by his commiſſions 
to his judges, juſtices; and other magiſtrates, for the 
protection of the aher in their n and e 
ties. ; 

As offences againſt the laws muſt frequently" hap-- 


pen, in places too remote from the ſuperior courts, 


to be immediately redreſſed there; and in caſes, | 
which require the immediate interpoſition of the 
magiſtrate s authority, a juriſdiction is provided, by 
which a ſpeedy redreſs may be obtained for injuries 
done or threatened, in breach of the peace, where- 
by. offenders are reſtrained and bound to abide the 
ſentence of the law for their tranſgreſſions. 
A great judge has declared, That the inſtituütion 


of juſtices of the peace is ſuch a form of ſubordi- 


nate government, for the tranquillity and quiet of 


« the realm, as no other part of the Chriſtian world 


* hath the like, if the Gone be duly executed. 
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Some idea of the extent of their juriſdiction may 
be formed, from the general clauſe of their commiſ- 
ſion, whereby the juſtices are commanded, to cauſe 
to be kept all the ordinances and ſtatutes, made for 
the good of the peace, and for the quiet rule and 
government of the. people, in all and ſingular their 
articles, according to the force, form, and effe& of 
the fame ; and to chaſtiſe and punith all perſons, that 
ſhall offend againſt the form of thoſe ordinances, or 
„ woe 

By the ſtatutes, a variety of offences are cogniz- 
able before juſtices of the peace, and ſeveral matters 
are determinable: by. them, according to their diſcre- 
tion ; but this muſt be guided by the rules of reaſon, 
law, and juſtice, and not by arbitrary opinion. So 
that a competent knowledge, not only, of the laws 
themſelves, but alſo, of the due manner of execut- 
ing them, will be found to be requiſite, to enable the 
gentlemen, honoured with this office, to diſcharge 
the great truſt repoſed in them, with advantage to the 
publick, and credit to themſelves. _ 

Ignorance: of their duty, in magiſtrates, may be 
attended with very injurious conſequences to the ſub- 
ject, and may often prove diſgraceful and prejudicial 
to themſelves : informations and complaints may be 
brought againſt them before ſuperior courts, for a re- 
fuſal to do their duty, or a tranſgreſſion of the bounds 
of it; penalties are, by ſeveral ſtatutes, to be' inflicted 
on them for neglects of it, and actions may be 
brought againſt them, if they exceed the limits of 


their authority, to the oppreſſion or vexation of their 


fellow ſubjects. But the magiſtrate, who is conſcious 
that he knows his duty, acts with a reſolution, be- 
coming 
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coming the dignity of his office, and abſolutely ne- 
ceſſary to the due diſcharge of it. 

There have been above fifty new ſpecies of Senden 
and felony created by ſtatutes, ſince the revolution: 
difficulty in acquiring a competent knowledge of our 
ſtatute laws, is the neceſſary conſequence of the mul- 
tiplicity and frequent alterations of them. Numerous 
penal laws, ſubjecting the offenders, in many inſtan- 
ces, even to capital puniſhment, may become ſub- 
verſive of the ſecurity, which is eſſential to the liber- 
ty of a free people, unleſs the laws are ſufficiently 
known and attended to by the magiſtrate, to whom 
the execution of them is committed. 

The late tumults in ſeveral parts of this kingdom, 
having induced both Houſes of Parliament to reſolve, 
“That it is the duty of all magiſtrates of corpo- 
= * Tations, juſtices of the peace, and ſheriffs of every 

part of this kingdom, to be particularly active in 
* executing the laws, as well thoſe for the protection 
of private property, as for the ſuppreſſion and pu- 
* niſhment of offenders ;” and it being declared by 
that honourable Houſe, That iuch violent and tu- 
N * multuary proceedings (for redrefling pretended, or 

* even real grievances) undoubtedly are treaſon' a- 
% gainſt the State: Care has been taken to lay before 
the magiſtrates, the nature of ſuch offences as have 
been reſolved to be treaſon by the conſtruction of 
Stat. 25 Edw. 3. cap. 5. 

Though the trial of treaſon or felony does not be- 


long to juſtices of the peace, but is expreſly reſerved 
and excepted in their commiſhon, yet it is neceſſary 


they ſhould be informed particularly, what offences 
are to be conſidered as ſuch, in order to bring the per- 
f ſons 
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ſons accuſed of ſuch crimes to trial, and (if need be) 
to puniſhment; and that they may not be bailed or 
ſuffered to eſcape, contrary to the intention of the 
laws. ard | 

There have been many treatiſes, publiſhed in Eng- 
land, for the direction and aſſiſtance of juſtices ; Sir 
Richard Bolton is the only perſon (worthy of notice) 


who has performed any thing of this nature for Tre- 
land: Mr. Travers having only publithed a new edition 


of Bolton's work, with the addition of ſuch modern 


ſtatutes relative to the ſubject, as occurred to him; 
and Sir Richard Dolton compiled his treatiſe, almoſt 
verbatim, from Mr. Daltou's work, without other al- 


terations, than tranſpoſing ſome of the chapters, and 


inſerting the 1ri/þ ſtatutes, inftead of the Eugliſb acts, 
relative to the ſame matter, and omitting ſuch as did 
not extend to or bind this kingdom. 


Several treatiſes on the crown-law, and many re- 


ports of great authority having been publiſhed ſince 


Sir Richard Belton's time, it is to be preſumed that 


materials of great value may be extracted from them 


for the improvement of what has been hitherto at- 


tempted in this kingdom, upon this ſubject. 

A work, has been lately publiſhed in England, in- 
titled, The juſtice of peace and pariſh officer, by Dr. 
Burn, which ſeems to have been received with a very 


general approbation, as eight editions of it have paſſed 


the preſs in the ſame number of years; and is ſaid to 


be upon a plan entirely new, and comprehending the 
whole law, relative to the ſubject, brought down to 


the preſent time. | | 
“The author propoſeth in this book to render the 

* laws relating to the ſubjects it treats of, a little more 

* intelligible, than hath hitherto been done; and 


« hath 


i 
| 
. 
: 


/ 
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&* hath attempted to bring together, under one general 
* title, divers articles relating to the ſame ſubjeQ, 


* which, in the common books, are broken and de- 
„ tached, under various ſeparate titles; hoping, there- 


* by, that what hath hitherto. been thought intro- 
“ ductory of confuſion, may tend to render the ſub- 
* ject more perſpicuous, in exhibiting the whole un- 
% der one comprehenſive view. 

In theſe large comprehenſive titles, care is like- 
* wiſe taken, to be as particular as may be, without 
injuring the connexion in the ſtatutes, by inſerting 
* the whole law by itſelf, relating to each ſeparate 
* article. 

* And by this method of bringing together, into 
** one general title, all thoſe ſeparate diſtin& titles, 
* which have a mutual relation to and dependance 
* upon each other, the author hath avoided one 
great inconvenience, of referring the reader from 
* one title to another, and from that other, back 
* again to the firſt, and (which is not unuſual in 
* books of the like kind) perhaps loſing the thing to 
be treated of betwixt them. 

Upon which account alſo, where one law occur- 

© reth under two different titles, it is uſual with him 
© to inſert the ſame under both thoſe titles; that ſo 
e the reader's attention may not be interrupted, by 
* ſending him to ſearch other titles, and from thoſe, 

„perhaps, others again, which have no principal re- 
lation to the matter he hath in hand. | 
* Alfo, upon another account, he hath ſometimes 
made uſe of more words than "otherwiſe he would 
* have done, namely, to avoid the frequent repeti- 
* tion of the term, c. which is a vague expreſſion, 


and apt to create an uneafineſs in the reader's mind, 
© for 


cc 


vil 
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& for that he cannot be ſatisfied from thence, how 


&« much, or how little is intended to be underſtoodz. 
« He hath alſo been ſomewhat large in the F 


© matter of precedents under divers titles; and hath 4 
«© endeavoured to bring them much nearer to the ſta- 4 
© tutes, upon which they ought to be formed, than I 
* uſually hath been done. == 
© The materials which the author hath made uſe = 
&« of, are chiefly of four kinds, ——— The faututes 'q | 
&« at large —-— the ſeveral treatiſes concerning 
te the pleas of the crown the reports of caſes 
* adjudged in the court of king's bench 1 
* and the books concerning the office of a juſtice of be 
e peace. 5 0 
« As to the /latutes at large, or acts of parliament; 
* the author hath by no means thought himſelf at c 
* liberty, as Mr. Dalton and others have done, to de- s. 
liver the import thereof in his own words; but C 
| * hath conſtantly abridged the act, in the words of c 
* the act itſelf, leaving out as little as poſſible, which 
| - may ſeem any way material. And to each diſtin®& F © 
* clauſe, he hath annexed the interpretation there: 
* of, where the ſame hath been determined in the © 
$ court of king's bench, or expounded by other good FF *© 
| © authority. 4 7 
| | The treatiſes concerning the p/eas of the crown, = << 
1 1 are thoſe of Stamford, Coke, Hale, and Hawkins. © 
f 5 Of the firſt of theſe, the author hath made little 
| 5 uſe, further than as he is adopted by the other 
| Hy three. As to which three great authorities, where 7 cc 
| 7 the law hath been declared by Lord Cate, and not = 
, controverted by any other, nor altered ſince his *© 
| time by any act of parliament, or judicial deter- Fx 
| „ mination, the author hath given to him the pre- bp 6e 
© ference. 4 
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& ference. And where any of theſe differeth from 
L © the other, he hath noted the difference. 
F In citing of Mr. Hawkins, he hath not thought 


| * ſeveral degrees of caution and aſſent, with which 
0 he delivereth his opinion; as, it ſeemeth, or, i hath 
6% been ſaid by ſome, or, it ſeemeth tq be the better opi- 
ff nion, Or, it ſeemeth to be ugree!, and the like; which 
are by no means arbitrary without much meaning, 
but are inſerted by him with the utmoſt delibe- 
ration and judgment. 

* As to the books of reports; where the caſes 
* therein have been conſidered by Mr. Hawkins, and 
* the other learned perſons before-mentioned, the 
* author hath judged it very proper to leave the 
* matter there as ſettled by them. As to the reſt, 
.* he hath by no means thought himſelf of ability 
* to proceed in Mr. Hawkins's manner, by laying to- 
„ gether all the reports on the ſame ſubject, and 
* thereupon extracting an opinion out of the whole; 
but hath inſerted the ſame at large, or what he 
* hath thought moſt material thereof. | | 


* a juſtice of the peace, are thoſe of Fitzherbert, Cromp- 
* ton, Lambar./, and Dalton ; the laſt of which was 
„ publiſhed in the reign of King James the Firſt, 
< fince which time, no book under that title hath 
* bcen allowed as ſufficiently authentick. And Dal- 
„ton himſelf is much injured in the modern editi- 
* ons, in hke manner as was obſerved before of Mr. 
* Hawkins by delivering that as abſolute, which Mr. 
* Dalton publiſhed under the ſeveral degrees of aſ- 


the author, in juitice to Mr. Dalton, hath reſtored. 


B 4 Where 


* 


« it allowable, as is uſual with others, to omit the 


„The books of authority concerning the office of 


*{ ſent or doubtfulneſs before- mentioned; and which. 


** — ́ä— 
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ce Where Dalton hath adopted Lambard, Crompton, 
* and Fitzherbert (which he doth moſt frequently in 
ec their own words) the author hath thought it ſuffi- 
c cient to cite Dalton's ſingle authority. And gene- 
&« rally, in all other caſes, where authors are agreed, 
© he hath judged it unneceſſary to alledge more than 
© one or two good vouchers,” 

So much of Doctor Burn's work, as could be adap- 
ted to the preſent undertaking, 1s made uſe of, and 
the laws of this kingdom are inſerted in their proper 
places, inſtead of the Brizi/h ſtatutes : ſeveral prece- 
dents are taken from another work, lately publiſhed 
in England, by Mr. Cunningham, and many others fram- 
ed upon the 1ri/þ ſtatutes. 
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INTRODUCTION, 
Conſiſting of Two PARTS; 
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I. Certain abbreviations made uſe of in this work. 


II. Some general rules to be obſerved, in the conſtruction 
of ſtatutes, or acts of parliaments. 


I. Certain abbreviations made uſe o in this work. 


N order to keep the book within a reaſonable compaſs, the fol- 

lowing abbreviations are made uſe of. 

1. The word ſaſtice is always to be underſtood to mean Juſtice juſtice. 
of the peace, when not otherwiſe expreſſed. 

2. The words one juſtice thall always be underſtood to ſignify One juſtice. 
one or more juſtices : ſo that what is directed to be done by one, 
ſhall not be intended W to exclude others from joining with 
him. 

3. In like manner, #wo juſtices, when not otherwiſe expreſſed, Two juſtices. 
ſhall be underſtood to ſignify r juſtices or more. 

4. So allo a conviction on the oath of one witneſs, ſhall be un- One witneſs, 
der{tood to denote one witneſs or more. 

5. And two witneſſes ſhall denote two or more witneſſes. To witnel: 


6. (1 2.) Shall be underſtood to ſignify one 9 is. of the 3 
Quorum. 
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7. The juftices in ſeſſions ſhall ſignify the ſaid juſtices, or the 


ajority. 
Pe major part of them. 
Seſſions. 8. The word /e/ions ſhall denote rhe general or quarter ſeſſions, 
if not otherwiſe expreſſed. 
Warrant. 9. The word warrant {hall always ſignify warrant under hand 


and ſeal, where not expreiſcd otherwiſe. 


lalge af & 130; Judges or jutl;ces of afize ſhall be underſtood to ſignify al- 


ze. ſo thoſe of N:/ Prius, Oyer and Terminer and General Gaol Deli- 
very. 
Mayor. 11. The word mayor ſhall always be ac 00 to imply bailiffs 


and other chief officers iu corporations. 


12. Conſtable ſhall always be underſtood to imply 7y:hing- 
man, bor ſholders, headboroughs, and other officers required to execute 
the juſtices wa: rants. 

Poor. 13. Where a penalty, or part thereof, is expreſſed to be given 
to the poor; that ſhall be always underſtood to denote the poor 
of the pariſh where the offence was committed, if not otherwite li- 
mited. 

14. Where a penalty is to be recovered before the juſtices of the 
peace, it is thought indiſpenſible to inſert particularly the manner 
of recovering the ſame: But where it is to be ſued for in 
any of his majeſty's courts of record at Dublin, it is judged not 
neceflary to ſet forth the ſpecial method of procedure there : And 
generally, where it is expreſſed, that a perſon ſhall do, or not do 

| ſuch a thing, on pain of ſuch a ſum, without more, it ſhall be 

_ underſtood that ſuch penalty is not recoverable before the juſtices 
of the peace, but only in the courts at Dublin. 

Overplus. 15. In all caſes of difireſs and ſale, it ſhall be underſtood, that 

the overplus mult be returned to the owner; after the ſum or 

ſums to be thereout deducted, ſhall be ſatisfied and paid. 

16. Lands (hall be underſtood to ſtand for lands, tenements, and 
hereditaments. 

Tranfportatis 17+ Where tranſportation is direQed for any offence, it ſhall al- 

on. Ways be underſtood, that if he offender ſhall return before the time 

limited, he ſhall be guilty of felony without benefit of clergy. 

18. In the blank ſpaces for the names in the precedents, in- 
ſtead of inſerting initial letters arbitrarily, it is thought it may 
be ſome mall help to the memory that A. O. ſhall ſignify the 

offender, 


Conſtable. 


Penalty. 


Lands. 


Blank ſpaces. 


„ 
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offender, A. 1. the informer, A. V. the witneſs J. P. the juſ- 
tice of the peace and the like. 

19. Alio, for brevity's ſake, ſums of money and other num- Pigures. 
bers are uſually expreſſed by figures, and not in words at length ; 
but it is to be remembered, that in the forms of warrants, con- 
vigions, and other proceedings before the juſtices, they ought to 
be expreſſed in words at length, and not in figures. 

20. Where a ſtatute is ſaid to be in force, until ſuch a day, „ 
month, and year, Sc. it ſhall always be underſtood to imply, * TU 
and from thence to the end of the then ſeſſion parliament. 

21. Abbreviations in the names of books cited as authorities, or Citing of 
otherwiſe occaſionally noted, conſiſting for the moſt part of ſome bonne yoo." 
of the initial letters of the authors names, and other common diſ- 


tinctions, need not to be further explained. 


So alſo the names of the terms in which the ſeveral caſes were 
adjudged, to wit, Hilary, Eaſter, Trinity, and Michaelmas, are 
expreſſed by the initial letters, H, E, 7, and M. 


IT. Some general rules to obſerved in the conſtruction of 


ftatutes, or acts parliament. 


To avoid repeating the ſame obſervations ſome hundreds of 
times, it is thought proper to premiſe the following general rules 
to be obſerved, in the conſtruction of ſtatutes or acts of parlia- 


ment. 
1. Regularly, a ſtatute in the affirmative doth not repeal a pre- How far an 


cedent affirm ative ſtatute. 11 Co. 61. affirmative re- 
pealeth an af- 


But if the latter is contrary to the former, it amounteth to a fimative. 
repeal of the former. L. Raym. 160. 

2. A ſtatute made in the affirmative, without any negative ex- How far an 
preſſed or implied, doth not take away the common law ; and hr 
therefore the party may waive his benefit by ſuch ſtatute, and take tereth the 
his remedy by the common law. 2 In/t. 200. common l. 


3. By repealing of a repealing ſtatute, the firſt ſtatute is 0 Repealing a 


Read. Parl. repealing ſta- 


tute. 
4. Regularly, where an act of parliament giveth a power or in- Special power 


tereſt to one perſon certain, by this expreſs deſignation of one, all to be purſued. 


others are excluded. 11 Co. 59, 64. ; 
5. In 
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Power to ad- 5. In all caſes, where juſtices may take examinations, or other 

miniſter an accuſation or proof, tho' the ſtatute doth not expreſly ſet down that 

—_ it ſhall be upon oath, yet it ſhall be intended that it ſhall be upon 
oath. Dalt. c. 115. 

In what caſe 6. Generally, it is holden, that where a ſtatute appoints a thing 

the ſeſſions to be done by one or more juſtices, without giving any appeal to 

88 — te the ſeſſions; there the juſtices in ſeſſions may do that thing: but 

given to wo where an appeal is given to the ſeſſions, the juſtices in ſeſſions 

— cannot proceed originally therein, becauſe that method would 
take away the power of appealing. : | 

How far an 5. Where a ſtatute makes a new offence, which was no way 


indictment prohibited by the common law, and appoints a particular manner 


will lie where 


another me- of proceeding againſt the offender, as by commitment, or action 


PORE oi of debt, or information, without mentioning an indictment ; it 
pointed, ſeems to be ſettled at this day, that it will not maintain an indict- 
ment, becauſe the mentioning the other methods of proceeding 
only, ſeems impliedly to exclude that of indictment : Yet it hath 
been adjudged, that if ſuch a ſtatute give a recovery by action of 
debt, bill, plaint, information, or otherwiſe, it authorizes a pro- 
ceeding by way of indictment. 2 Haw. 211. n. 302. . 4. 
And if there is a prohibitory clauſe in the act the offender may 
be indicted upon the prohibitory clauſe, notwithſtanding the 
penalty : But otherwiſe, where the act 1s not prohibitory, but 
only inflicts the forfeiture, and ſpecifies the remedy. 2 H. H. 
171. Burrow, Mansfield, 543. | 
But where the offence was antecedently puniſhable by a com- 


mon law proceeding, and a ſtatute preſcribes a particular remedy, 


by a ſummary proceeding ; there, either method may be purſued, 
and the proſecutor is at liberty to proceed either at common law, 
or in the method preſcribed by the ſtatute : becauſe in that caſe 


the ſanction is cumulative, and doth not exclude the common law 


proceeding. Bur. Mansf. 803. | 
8. But every contempt of a ſtatute is indictable, where no other 
puniſhment is limited. 1 Haw. 60. n. 92. . 5. 


Wherethede- 9. And whereſoever an act of parliament doth generally prohi- 
fendant may 
be proſecuted 


both by the his private relief, but the offender ſhall be puniſhed at the king's 


king, and the £,.* 
party grieves, ſuit, for the contempt of the law. 2 Ii. 163. 


10. All 


bit any thing, the party grieved ſhall not only have his ation for 


7 
+# 
= 
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10. All actions, inditments, or informations, on penal ſtatutes, In what time 
for any forfeiture limited to the king, ſhall be brought within two 47 {apr 
years after the offence committed; if limited to the king and pro- nal ſtatutes 
ſecutor, then within one year; and if it is not ſued for in that one 
year, then the king may ſue for the ſame within two years, after 
the expiration of that one year; 2 G. 1. c. 20. unleſs where it 
is otherwiſe direQed by ſubſequent ſtatutes. 

11. Many antient ſtatutes are penned in the form of charters, gtatutes not 
ordinances, commands, or prohibitions from the king, without in the name 
mentioning the concurrence of either lords or commons; yet inaſ- 8 
much as they have always been acquieſced in as unqueſtionably au- 
thentick, this eſtabliſhes and confirms their authority, and the 
defect is ſalved by ſuch univerſal reception. Hawkins's preface to 
the flatutes. 

12. The preamble or rehearſal of a ſtatute is deemed true; preamble. 
and therefore good arguments may be drawn from the pream- 
ble. 1 Inf, 11. But the preamble ſhall not reſtrain the ope- 
ration of the enacting part; as where the preamble reciteth 
only a particular inconvenience, this ſhall not hinder a ſubſequent 
enacting clauſe from being underſtood in that more general ſenſe 
which the words would otherwiſe and of themſelves import, fo 
as to take in other inconveniencies of the like kind, altho' not 
ſpecified in the preamble. 8 Mod. 144. 1 P. Vill. 320. 

13. Where a ſtatute directs the doing of a thing, for the ſake May do fuch 
of juſtice, or the public good ; the word may 1s the ſame as the 2 * 
word /hall : for they are compellable ſo to do. 2 Salk. 609. ſtood. 

14. Where a ſtatute directs a penalty to be recovered 77 any Court of re- 
court of record; this ſhall not be intended of the quarter-ſeflions, rd. 
unleſs it be ſpecially named in ſuch ſtatute ; but only of the 
courts of record at Dublin. 6 Co. 19, 20. 2 Hale's Hiſt. 29, zo. 

1 5. It is a general rule in the conſtruction of ſtatutes, that Higher courts 
where things of an inferior degree are firſt mentioned, thoſe of nat intended, 

. . . where the in- 
a higher dignity ſhall not be included under general ſubſequent ferior are firſt 
words; as where a ſtatute ſpeaks of indictments to be taken be- mentioned. 
fore juſtices of the peace, or others having power to take indict- 
ments, it ſhall be underſtood only of other inferior courts, and 


not of the king's bench, or other courts at Dublin, 2 Co, 46. 
2 Haw. 305. n. 433. J. 124. 


16. Where 
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poner to con- 16. Where a ſtatute gives power to the juſtices, to require any 
venc che par- Perſon to do a thing, as to take the oaths, the law inplicitly 
wow gives them power to make a warrant to have the body before 
them; for when the law granteth any thing to any one, that 
alſo is granted, without which the thing itſelf cannot be: And 
it is againſt the office of the juſtices, and the authority given 
them by the law, that they ſhall go and ſeek the parties, 12 Co. 
130, 131. : 

17. Where a ſtatute gives power to the juſtices of the peace, 
to hear and determine an offence in a ſummary. way; it is neceſ- 
farily implied, and ſuppoled, as a part of natural juſtice, that the 
party be firſt cited, and have opportunity to be heard and an- 
ſwer for himſelf. 1 Haw. 154. 1. 291. / 60. | 
Two juſtices 18, Where an act of parliament gives power to two juſtices 


n= to finally to hear and determine an offence, it is neceſſarily ſuppoſed, 


Neceſſity of 
ſummoning 


the party. 


other words, that they ſhall hold a ſpecial ſeſſions for that pur- 


poſe. And the like is, when they are to do any other judicial 


act. For it is unknown to the laws of England, that two 

perſons ſhall act as judges in the ſame cauſe, when at the ſame 

time one of them is in one part of the county, and the other in 

another. | nh: 

Informer's 19. Where a ſtatute appoints a conviction to be on the oath of 
* one witneſs; this ought not to be by the ſingle oath of the in- 
former ; for if the ſame perſon ſhould be allowed to be both pro- 
ſecutor and witneſs, it would induce profligate perſons to com- 

mit perjury, for the ſake of the reward. L. Kaym. 1545. 

20. Where a ſtatute diredeth, that a perſon ſhall be convicted 
of an offence, upon the oath of one or more witneſſes, and ſaith 
nothing of the confeſion of the party; yet if the oftender ſhall be- 
fore the juſtice confeſs the offence, he may be convicted upon 
ſuch confeſſion : for confeſſion is ſtronger evidence than the oath 

of witneſſes. Dalt. 109, 162. Str. 546. 

21. Where an act of parliament gives power to the juſtices 
of the peace, to take order in any matter, according to their di 
cretions; this ſhall be underſtood, according to the rules of rea- 
ſon, law, and juſtice, and not by private opinion. 5 Co. 100. 
1 22. It may be laid down as an invariable rule, that the law 
months. . favours liberty: So that in the conſtruction of a penal ſtatute, 


where 


Confeſſion. 


Diſcretionary 
power, 


that they ſhall be both together, or, which is the ſame thing in 
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where the interpretation is dubious, that ſenſe muſt be purſued 

(all other things being equal) which is more beneficial to the 
ſubject, or the party ſuffering. Thus, where an act directs, that 

the juſtices ſhall commit an offender to priſon for 12 months, the 
juſtices may not alter the words, and commit him for a year; for 

in this reſpect, 12 months and one year are not the ſame; but 
the months muſt be computed at 28 days to the month, and not 

as N months, unleſs it be ſo expreſſed 1 in the act. 
A In all caſes wherein, by any act of parliament, an Quaker affir- 
E * ſhall be allowed or required; the ſolemn affirmation on. 
of quakers, ſhall be allowed inſtead of ſuch oath, altho' 
no particular or expreſs proviſion, be made for that purpoſe in 
the ſaid act: 22 G. 2. c. 46. / 30. Eng. 19 G. a. c. 18. / 1. 
Ir. But no quaker ſhall by Aten hereof be qualified or per- 
I mitted to give evidence in any criminal cauſe, or ſerve on any 
jury, or bear any office or place of profit in the government. /. 
37. Eng. J. 3. I. 
3 24. To ſay that a perſon ſhall forfei? generally, or that he Porfeiture. 
ſhall forfeit to the king, is all one; for the king ſhall have every 
forfeiture not otherwiſe limited. 11 Co. 60. 

Except where a forfeiture is given in lieu of property and in- 
tereſt; for there it ſhall go to the party injured. 1 Rolls Rep. go. 

For whereſoever a ſtatute giveth a forfeiture or penalty, againſt 
him which wrongfully detaineth or diſpoſſeſſeth another of his 
duty or intereſt; in that caſe, he that hath the wrong ſhall have 
the forfeiture or penalty, and ſhall have an action for the ſame 
upon the ſtatute at the common 30 my the king ſhall not have 
the forfeiture in that caſe. 1 . 1 

25. Where a ftatute ſaith, that "% a ; perſon ſhall pay fine and Fine and ran- 
ranſom to the king; in legal underſtanding, ſuch fine and ranſom ſom. 
are all one: for if they were divers, then ſhould the party pay 
two ſums, one for the fine, and another for the ranſom ; which 
was never done. 1 Infl. 127. 

26. Acts of parliament that ſpeak of fines or ranſoms at rhe At the king's 
king's pleaſure, are always to be underſtood of the king in his Pleaſure. 
courts by his juſtices. 1 H. H. 375. | 

27. It is ſaid, that whereſoever a juſtice of the peace is im- Where apow- 
powered, by any ſtatute, to bind a perſon over, or to cauſe him erof commit- 


ment is im- 


to do a certain thing, and ſuch per ſon being in his preſence ſhall plied. 
refuſe 
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refuſe to be bound, or to do ſuch thing; the juſtice may com- 
mit him to the gaol, to remain there till he ſhall comply. 
2 Haw. 116. n. 180. / 2 3 ; 
Imprifonment 28. When a ſtatute appoints impriſonment, but limits no time 
when. when; it ſhall be immediately. 8 Co. 119. 


Impriſonment ; . . 
how long. time how long; the priſoner in ſuch caſe muſt remain at the 


diſcretion of the court. Dalt. 410. 
Statute _ 30. Wherever a ſtatute makes any offence felony ; it inciden- 
felony. tally gives it all the properties of felony at common law. 
| 1 Haw. 105. u. 164. / 19. 3 113 

31. Therefore an act of parliament that makes an offence fe- 
lony, doth conſequently introduce the puniſhment of concealing, 
that is, miſpriſion of felony ; and every offence made felony by 
act of parliament, includeth miſprifion. 1 H. H. 708. 

32. An act making a new felony, extendeth not to infants un- 
der 14 years of age; but if they be of that age it binds them. 
1 H. H. 706. 

Tak a 33. Not only thoſe crimes which are made felonies by the 
member. expreſs words of any ſtatute, but alſo thoſe which are decreed to 
have or undergo judgment of life and member, do become felonies 
thereby, whether the word felony were mentioned or not. 

1 Haw. 167. u. 168. |. 1. 
Body and 34. But an offence ſhall never be made felony, by the con- 
goods. ſtruction of any doubtful and ambiguous word of a ſtatute ; and 
therefore if it be only prohibited under pain of forfeiting body and 
goods, or of being at the king's will for body, lands, and goods, it 
| ſhall amount unto no more than a high miſdemeanor, puniſhable 

by impriſonment or the like. 1 Haw. 107. . 168. /. 2. 
Benefit of 35. All felonies by the common law have the benefit of 
clergy. clergy ; therefore where a ſtatute enacts a felony, and ſays, the 
offender ſhall ſuffer death, clergy lies notwithſtanding, and is never 
ouſted without expreſs words. 3 Int. 73. 2 Haw. 342. n. 480. ſ. 24. 
Forfeitureof 36. Saving of dower in a ſtatute making an offence felony, is 
Gower, ſuperfluous; for by the 1 Ed. 6. c. 12. Dower is not loſt by the 

felony of the huſband, /, 17. FOR 

Colts, 37. Where a penalty is given to an informer upon a penal 
ſtatute ; he ſhall have no cos, unleſs the ſlatute itlelt directs it, 
but he ſhall pay his coſts out of the penalty. 2 Haw. 274. n. 389. 


＋. 57. 


Miſpriſion. 


Infants. 


Therefore 


29. When a ſtatute appoints impriſonment, but limits no 
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Therefore where a juſtice hath power to inflict a pecuniary pe- 
nalty, not exceeding ſuch a ſum; he may do well in ſuch penalty 
to conſider the coſts of proſecution. 

38. No damages can be given to the party grieved, upon an Damages. 
indictment, or any other criminal proſecution; and where by 
ſtatute damages are given to the party grieved, it ſeems that they 
cannot be recovered on an indictment at the ſuit of the king, 
grounded on ſuch ſtatute, unleſs ſuch method of recovering them 
be expreſly given by the ſtatute; but that they ought to be ſued 
for in an action on the ſtatute, in the name of the party grieved. 

But it is every day's practice in the court of king's bench, to in- 
duce defendants to make ſatisfaction to proſecutors, for the coſts 
of the proſecution, and alſo for the damages ſuſtained, by inti- 
mating an inclination on that account to mitigate the ſine due to 
the king. 2 Haw. 210. u. goo. /. 3. | | | 

39. Where a ſtatute gives zreble damages; the juſtices are not Treble da- 
to aſſeſs the damages, and then treble them; but the jury ought e 
to find the damages, and then the juſtices are to treble them, 


Cro. Car. 449. 155 

40. An act inflicting a penalty for a ſecond offence, muſt always Second of- 
be underſtood, after conviction and judgment for the firſt offence ; fenee. 
and the ſecond offence muſt be committed after the firſt con- 
viction, and judgment thereupon given ; for it doth not appear to 
be an offence, until judgment by proceeding of law be given a- 
gainſt the offender. 2 Inf. 468. 

And the indictment for a ſecond offence, muſt recite the record 
of the firſt conviction ; and upon the evidence, the record of the 
firſt conviction muſt be proved : but the matter of the firſt con- 
viction ſhall never be re-examined, but muſt ſtand for granted. 


I H. H. 686. 


Do. Accelſary. 
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Acceſlary, 


I. Of acceſſaries in general. 

II. Of acceſſaries before the fad. 

III. Of acceſſaries after the fact. 

IF. How they are to be proceeded againſt, 


1. Of accefſaries in general. 


CCESSARY ( qugſi accedens ad culpam) is he that is not the chief Acceary 
cor, but one that is concerned in the felony by commandment, aid, or what. © 
receipt. 5 | 

2. In the higheſt capital offence, namely, high treaſon, there are no ac- |, the bigbeſt 
ceſſaries, neither before nor after; for the conſenters, aiders, abetters, and offence, no ac- 
knowing receivers and comforters of traytors, are all principals. 1 Hale's ceſſaries. 
Hiſt. 613. ; | 

But yet as to the courſe of proceeding, it hath been, and indeed ought 
to be the courſe, that thoſe who did actually commit the very fact of treaſon, 
ſhould be firſt tried, before thoſe that are principals in the ſecond degree; 
becauſe otherwiſe this inconvenience might follow, that the principals in 
the ſecond degree might be convicted, and yet the principals in the firſt de- 
gree may be acquitted, which would be abſurd. 1 H. H. 613. 

3. In caſes that are criminal, but not capital, as in petit /arceny and zre/- In the loweſt 
paſs, there are no acceſſaries; for the acceſſaries before are in the ſame de- ater no 
gree as principals ; and acceſſaries after, by receiving the offenders, cannot“ enarles. 
be in law under any penalties as acceflaries, unleſs the acts of parliament 
that induce thoſe penalties do expreſly extend to receivers or comforters, 
as ſome do. 1 H. H. 613. X DTS: 

4. It remains therefore, that the buſineſs of this title of acceſſaries re- A ceffaries 
fers only to capital felonies, whether by the common law, or by act of only in felony. 
parliament. 1 H. H. 613. 5 

5. Concerning which, Lord Coke obſerves generally, that when any of- ,...q..:.. 
fence is felony, either by the common law, or by ſtatute, all acceſſaries implied in 
both before and after are incidentally included. 3 I#. 59. felony. 

6. But as to felonies by act of parliament, Lord Hale diſtinguiſhes there- Acceſſaries in 
upon as follows: Regularly (he ſays) if an act of parliament enact an of- felonies by 
fence to be felony, tho? it mention nothing of acceſſaries before or after, ſtatute. 
yet virtually and conſequentially thoſe that counſel or commandthe offence, 
are acceſſaries before, and thoſe that knowingly receive the offender are 
acceſſaries after. 1 H. H. 613. | 

But 


Acceflary. 


But if the act of parliament that makes the felony, in expreſs terms com- 
prehend acceſſaries before, and make no mention of acceſſaries after, 


namely, receivers or comforters, there it ſeems there can be no acceſſaries 
after; for the expreſſion of procurers, counſellors, or abettors, all which 


import acceſſaries before, make it evident, that the law- makers did not 
intend to include acceſſaries after, which is an offence of a lower degree 
than acceſſaries before. 1 H. H. 614. 5 

Of:nce, ot: And altho! it be generally true, that an act of parliament creating a fe- 

acceſſaries, lony, renders conſequentially ecceſſaries before and after within the fame 

varied. penalty, yet the ſpecial penning of the act ſometimes varies the caſe: Thus 
Eng. flat. Hen. 7. cap. 2. for taking away women, makes the taking a- 
way, and the procuring and abetting, yea and wittingly receiving alſo, to 
be all equally principal felonies, and excluded of clergy. Again, Eng. 


flat. 27 Elia. cap. 2. makes the coming in of a jeſuit treaſon, the receiving 


or relieving of him felony, the contributing of money to his relief pre- 
munire. So that acts of parliament may diverſity the offences of acceſſa 
or principal, according to the various penning thereof, and ſo have done 
in many caſes. 1 H. H. 614, 615. | > 

7. Alſo a ſtatute excluding the principals from the benefit of Jene 
doth not thereby exclude the acceſſaries before or after; neither doth a 
ſtatute, excluding the acceſſaries, thereby exclude the principals. 2 Haw. 


342. n. 480. f 26. 


Excluding 
from elergy. 


II. Of acceſſaries before the fact. 


Acceſſaries An acceſſary before the fact committed, is he that being abſent at the time of 
fact. 


mit a felony. 


Being abſent at the time of the felony committed] For if he is preſent, he is 
not an acceſſary, but a principal. | 

So alſo, if divers come to commit an unlawful act, and be preſent at 
the time of the felony committed, tho? one of them only doth it, they 

are all principals. Hale's Pl. 215. | 
Aiding, abet= 80 if one preſent move the other to ſtrike; or if one preſent did no- 
3 com thing, but yet came to aſſiſt the party if needful ; or i one hold the 
2 party while the felon ſtrikes him; or if one preſent deliver his wea- 


pon to the other that ſtrikes ; for they are pre/ent, aiding, abetting, or 


comforting. id. 216. | 
Settingout on So if ſeveral perſons ſet out together, or in ſmall parties, upon one com- 
DE de- mon deſign, be it murder or other felony, or for any other purpoſe unlaw- 
; ful in itſelf, and each taketh the part aſſigned him; ſome to commit the 


fact, others to watch at proper diſtances and ſtations to prevent a ſurprize, 


or to favour (if need be) the eſcape of thoſe who are more immediately 
engaged: they are all, provided the fact be committed, in the eye of the 
law preſent at it. For it was made a common cauſe with them ; each 
man operated in his ſtation at one and the ſame inſtant towards the ſame 
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before the the felony committed, doth yet procure, counſel, command, or abet another to com- 


hls „ 


Acceſſary. 
common end; and the part each man took tended to give countenance, 
encouragement, and protection to the whole gang, and to inſure the ſuc- 
ceſs of their common enterprize. Fy/ter's Crown Law. 2 50. | 

But if one came caſually, not of the confederacy, tho” he hindred not Caſually pre- 
the felony, he is neither principal nor acceſſary, altho* he apprehend not ſent. 
the felon ; but for his negligence he is puniſhable by fine and impriſon- 
ment. Hale's Pl. 216. 2 Haw. 313. n. 442. / 10. | 
Alſo in ſome caſes, even a perſon abſent may be principal; as he that Perſons abſent 
puts poiſon into any thing to poiſon another, and leaves it, tho? not preſent rnd be pron 
when it is taken: And ſo it ſeems all that are preſent when the poiſon is ſo P“ 
infuſed, and conſenting thereunto. Hales Pl. 216. 
Procure, counſel, command, or abet] But here note ſome diverſities : As, Commanding, 
(1.) When the principal doth not accompliſh the fuct altogether in the ſame 
fort, as it was beforehand agreed between him and the acceſſary. And there- 
fore if one commands another to lay hold upon a third perſon, and he lays 
hold upon him and robs him, the perſon commanding is not acceſſary to 
the robbery ; for his command might have been performed without any 
robbery. Dalt. c. 161. | | 
But if the command had been to beat him, and the party commanded 
doth kill him, or beat him ſo that he dieth thereof; the perſon command- 
ing ſhall be acceſſary to the murder; for it is a hazard in beating a man, 
that he may die thereof. Dalt. c. 161. 
(2.) He that commandeth or counſelleth any evil or unlawful act to he done, Counſelling, 
ſhall be adjudged acceſſary to all that ſhall enſue upon the ſame evil act, but 
not to any other diſtinct thing. As if one command another to ſteal a horſe, 
and he ſealeth an ox; or to rob a man by the highway of his money, and 
he robs him in his houſe of his plate; or to burn ſuch an one's houſe, and 
he burneth the houſe of another: Theſe are other acts and felonies than he 


commanded to be done, and therefore he ſhall not be adjudged acceſſary 
to them. Dale. c. 161. | 


(3-) But if a perſon commit the ſame felony, which another did command In what caſes 
or counſel to be done, tho* he doth it at another time, or in another place, or in *<cellary. 
another ſort than was commanded or counſelled, yet here ſuch perſon command- 
ing or counſelling ſhall be acceſſary. As if he doth counſel to kill a man by 
E and he kills him with a dagger; or to kill him by the highway, and 

e kills him in his houſe; or to kill him one day, and he kills him on ano- 
ther day; in theſe and the like caſes, he ſhall be acceſſary. Dalt. cap. 161. 

(4. Thoſe offences which in the conſtruction of law are ſudden and unpreme- No acceſſarjes 
ditated, cannot have any acceſſaries before. As killing a man by miſadven- in ſudden of- 
ture, in his own defence, or manſlaughter : For in ſuch caſe there can be fences. 
no procuring, counſelling, commanding, or abetting. But there may be 
acceflaries after. 1 H. H. 616 

(5-) It ſeems to be generally agreed, that he who barely conceals a felony, Concealing a 
which he knows to be intended, is guilty only of a miſpriſion of felony, and ſhall felony. 
not be judged an accefſary ; for this is not procuring, counſelling, or abetting. 

2 = n. 447. fo 23. ; 15 

(6.) Alſo, if a man counſels or commands another to kill a perſon, and Repenting of 
before he hath killed him, he who counſelled or commanded it, repents, his intention, i 
and countermands it, charging him not to kill him, and yet after he 3 
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4 Acceſlary. 


kill him; here ſuch perſon countermanding ſhall not be adjudged acceſſary 
to the murder: For, generally, the law adjudgeth no man acceſſary to a 
felony before the fact, but ſuch as continue in that mind at the time that 
the felony is done and executed. Dalt. c. 161. | 
Felonious ad- (y.) But if a perſon adviſe a woman to kill her child as ſoon as it ſhall 
vice. be born, and ſhe kill it in purſuance of ſuch advice; he is an acceſſary to 
the murder, tho? at the time of the advice, the child not being born, no 
murder could be committe Jof it: For the influence of the felonious ad- 
[ vice continuing till the child was born, makes the adviſer as much a felon, 
H as if he had given his advice after the birth. 2 Haw. 315. n. 446. /. 18. 


II. Of acceſſaries after the fact. 


Acceſſary al- Acceſſary after the fact is, where a perſon knowing the felony to be committed 
ter the fact. by another, relieves, - comforts; or affi/ts the felon. 


— 
5 at. A 
- — — — — 
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Knowing the Knowing the felony to be committed] There can be no doubt, but that it 
felony. is neceſſary that the receiver have notice of the felony, either expreſs or 
implied, and ſo to be laid in the indictment, that the receiver knew that 
the perſon received hy him, had committed the principal felony. 2 Haw. 
319. u. 450. /. 32. ö „ a 
The felony] This, as hath been ſaid, holds place only in felonies, and in 
thoſe telonies, where by- the law judgment of death regularly-ought to 
enſue ; and therefore, not in petit larceny. 1 H. H. 618. | 


Receiving And therefore if a perſon do barely receive, comfort, or conceal an of- 
3 fender guilty of any common treſpaſs, or inferior crime of the like nature, 
* tho' he knew him to have been guilty, and that there is a warrant out a- 


gainſt him, yet he is not an acceſſary to the offence; but perhaps in ſuch 
Caſe he may be indictable for a contempt of the law, in hindring the due 
courſe of juſtice. 2 Haw. 311. n. 440. ,. 4. 
Aſſiſting a Relieves,. comforts, or afji/ts the felon] In the explication of theſe words, 
fclon. ſeveral things are conſiderable; 


Miſpriſion. (2.) But if a man knows that a perſon hath committed a felony, but 


mitted. 


32 


— 


pace fe- (g.) Alſo if a man ſees another commit a felony, but conſents not, nor 
by q Yet takes care to apprehend him or to levy hue and cry after him, or up- 


ä 
0 
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ry; but if he take money of the felon to ſuffer him to eſcape, this makes 
him acceſſary: And fo it is if he ſhut the fore door of his houſe, where- 
by the purſuers are deceived, and the felon hath opportunity to eſcape, 
this * him an acceſſary; for here is not a bare omiſſion, but an act 
done by him to accommodate the felon's eſcape. 1 H. H. 619. | 
(5-) Alſo it ſeems to be ſettled at this day, that whoſoever reſcues a Re of a 
felon from an arreſt for the felony, or voluntarily ſuffers him to eſcape, felon. | 
is an acceſlary to the felony. 2 Haw. 318. u. 448. /. 27. | 
(6.) But if a felon be in priſon ; he that relieves him with neceſſary Relieving in 


meat, drink, or cloaths, for the ſuſtentation of life, is not acceſſary. 1 priſon, 


H. H. 620. | . * 
(7.) So if he be bailed out; it is lawful to relieve and maintain him, or when bail- 


for he is ſtill in ſome ſort in cuſtody, and is under a certainty of coming ed, 


to his trial. 1 H. H. 620. | 
8.) But if a felon be in gaol; for a man to convey inſtruments to him Aſſiſting to 
to break priſon or make an eſcape, or to bribe the gaoler to let him ef- break priſon, 
cape, makes the party an acceflary ; for tho* common humanity allows Es. 
every man to afford ſuch perſons neceſſary relief, yet common juſtice pro- 
hibits all unlawful attempts to cauſe their eſcapes. 1 H. H. 621. 
(9.) The ſending a letter in favour of a felon, or adviſing to labour 
witneſſes not to appear, makes no acceſſary; but it is a high contempt. 
Hale's Pl. 219. yy FF | 
(10.) A man may be acceflary to an acceſlary, by the receiving of him, Acceſſary to 
knowing him to be an acceflary to felony. 1 H. H. 622. an acceſſary. 
(11.) If a man hath goods ſtolen, and he receives his goods again, 
ſimply, without any contract to favour the felon in his proſecution, this 
is lawful ; but if he receive them upon agreement not to proſecute, or to 
proſecute faintly, this is theftbote, puniſhable by impriſonment and ran- 
ſom, but yet it makes him not an acceffary ; but if he take money of him 
to favour him, whereby he efcapes, this makes him acceſſary. 1 H. H. 619. 
(12.) And if any perſons ſhall buy or receive any goods that ſhall be Receiving 
ſtolen, knowing the ſame to be ſtolen, they thall be deemed acceſſaries to ſtolen goods. 


the felony after the fact. fat. g. Wil. 3. cap. 32. ſe. 4. And buying 


the goods at an undervalue, is a preſumptive evidence, that he knew 


they were ſtolen, 1 H. H. 619. And if any perſons ſhall receive or buy Harbouring 
any goods ſtolen, knowing the fame to be ſtolen, or ſhall harbour or conceal ſelons. 
any burglers, felons or thieves, knowing them to be ſuch, zhey ſhall bedeem- 

ed acceſſaries to the ſaid felonies, and being of either of the ſaid offences 
convicted by the teſtimony of one credible witneſs, ſuch offender ſhall 
ſuffer death as a felon. /at. 8. Anne cap. 8. ſect. 5. No buyer or receiver of 
ſtolen goods, knowing the ſame to be ſtolen, ſhall be deprived of clergy as 
acceſſary after the fact; notwithſtanding 9 Anne cap. 6. or other act, but 

ſhall be proſecuted for a miſdemeanor, by 23. 24. G. 3. c. 45. /. 1. 2. 

(13. ) It ſeems agreed, that the law hath ſuch a regard to that duty, love, wife, when 
and tenderneſs which a wife owes to her huſband, as not to make her an acceſſary. 
acceſſary to felony by any receipt given to her huſband ; yet if ſhe be any | 
way guilty of procuring her huſband to commit it, it ſeems to make her an 
acceſſary before the fact, in the ſame manner as if ſhe had been ſole. Alſo Other relati- 
it ſeems agreed, that no other relation, beſides that of a wife to her huſband, ons. | 
85 | D will 


6 Acceſlary. 


will exempt the receiver of a felon from being an acceſſary to the felony ; 
from whence it follows, that if a maſter receive a ſervant, or a ſervant a. 


maſter, or a brother a brother, or even a huſband a wife, they are acceſ- 
ſaries in the ſame manner as if they had been mere ſtrangers to one ano- 


ther. 2 Haw. 320. 1. 451. / 34. La, 3 full 
(14.) But if the wife alone, the huſband being ignorant of it, do re- 


d 1g- > 
— ® ceive any other perſon being a felon ; the wife is acceſſary, and not the 
huſband. 1 H. H. 621. : „ eee L n ei. 

(p.) But if the huſband and wife both receive a felon knowingly, it 

ſhall be judged only the act o the huſband, and the wife ſhall be acquitted. 

1 H. H. 621. | 

IV. How they are to be proceeded againſt. 

Acceſſaries 1. By Eng. flat. 3 Edw. 1. cap. 15. Thoſe who are accuſed of the receipt 
how far bail- of felons, or of commandment, or. of force, or of aid of form done, ſhall be 
able. bailable ; but this ſeemeth to be only where it ſtands indifferent whether 


the party be guilty or innocent: for if there be ſtrong preſumptions of guilt, 
it ſeemeth that he is not bailable. 2 Haw. 102. u. 159. /. 53. 
In whatcoun- 2. Where a perſon is feloniouſly ſtricken or poiſoned in one county, and 
ty to be tried. dies thereof in another county, the acceſſary may be indicted in the county 
where the death ſhall happen. Hat. 10. Car. 1. /#ff. 2. cap. 19. ſect. 2. 3. 
Alſo where a murder or felony ſhall be committed in one county, and 
a perſon ſhall be acceſſary in another county, the acceſſary may be indicted 
in the county where he was acceſſary: And the judges of aſſize, or two 
of them, of the county where the offence of the acceſſary ſhall be com- 
mitted, on ſuit to them made, ſhall write to the keeper of the records 
where the principal ſhall be convicted, to certify them whether ſuch princi- 


pal be attainted, convicted, or otherwiſe diſcharged ; which he ſhall cer- 


tify under his ſeal. /at. 10. Car. 1. (. 2. cap. 19. ſed. 4. 


Acceſſary and 3. The acce may be indicted in the ſame indictment with the prin- 
[lays in cipal, and that is the beſt and moſt uſual way; but he may be indicted in 
1 another indictment, but then ſuch indictment muſt contain the certainty 


and kind of the principal felony. 1 H. H. 623. , 
4. It ſeemeth that the acceſſary may be put to anſwer before the princi- 
pal hath appeared; but his plea cannot be tried before ſuch appearance, 
unleſs he deſires it himſelf; but if he will put himſelf upon his trial, be- 
fore the principal be tried, he may; and his acquittal or conviction, upon 
ſuch trial, is good. 2 Haw. 322. n. 45 5. /. 45. 1 H. H. 623. 
But it ſeemeth neceſſary in ſuch caſe to reſpite judgment, till the princi- 
pal be convicted; for if the principal be after acquitted, that conviction of 
the acceſſary is annulled, and no judgment ought to be given againſt him: 
But if he be acquitted of the acceſſary, that acquittal is good, and he ſhall 
be diſcharged. 1 H. H. 623, 624. . | 
Both tried by 5 · It ſeems to be ſettled at this day, that if the principal and acceſſary 
one inqueſt, appear together, and the principal plead the general iflue, the acceſſary ſhall 
| be put to plead alſo; and that if he likewiſe plead the general iſſue, both 
may be tried by one inqueſt ; but that the principal muſt be firſt convicted ; 
| <--.. and 


Principal to 
be tried. 


© 
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Acceſlary. - 


and that the jury ſhall be charged, that if they find the principal not guilty, 
they ſhall find the acceſlary not guilty, But it ſeems agreed, that if the 
principal plead a plea in bar, or abatement, or a former acquittal, the ac- 
ceflary ſhall: not be forced to anſwer, till that plea be determined ; for it 
it be found for the principal, the acceſſary is diſcharged ; if againſt the 
principal, yet he ſhall after plead over to the felony, and may be acquitted. 5 
2 Haw. 323. n. 456. /. 47. 1 H. H. 624. | | 
6. But in the caſe of ſtolen goods, if the principal cannot be taken, the Acceſſary may 
buyer or receiver may be proſecuted as for a miſdemeanor, to be puniſhed be tried, tho 
by fine and impriſonment, or other ſuch corporal puniſhment as the court 1 
{hall think fit, altho' the principal be not convicted; which ſhall exempt tainted. 
the offender from being puniſhed as acceſſary, if the principal be afterwards 
taken and convicted. „iat. 4. Ann. cap. 11. ſed. 5. and tat. 8. Ann. cap. 
8. ſeft. 6. See 23. 24. G. 3. c. 45. / 1. 2. | 
7. It ſeemeth not reaſonable, Mr. Hawkins ſays, where a perſon is charged cafe where 2 
as acceſſary to more than one principal, to try him on the conviction of perſon is char- 
one, before all of them have appeared; becauſe hereby he may be ſubject ged as acceſ- 
to the hardſhip and hazard of two trials for his life for the ſame offence, 2 ry 
which is contrary to the general courſe of the law. 2 Haw. 323. u. 455. 
46. . 1 | 
4 But if a man be indicted as acceſſary to two or more, and the jury find 
him acceſſary to one, it is a good verdict, and judgment may paſs upon 
him. Fo. 361. | | | 
And therefore the court in their diſcretion (Sir Michael I'9fter ſays) may 
arraign him as acceſlary to ſuch of the principals who are convicted ; and if 
he be found guilty as acceſſary to them or any of them, judgment ſhall 
paſs upon him : But on the other hand, if he be acquitted, that acquittal 
will not diſcharge him as acceſlary to the others. And when they come 
in and are convicted and attainted, or if judgment of outlawry paſſeth 
againſt them, he may be arraigned de novo as acceſſary likewiſe to them. 
Altho? it is the ſafer courſe (according to lord Hale) to reſpite the ar- 
. raignment of the acceſſary, till all appear or are outlawed. - 7%. 361. 
8. If the principal be erroneoully attaint, yet the acceſſary ſhall be put C were + 
to anſwer, and ſhall not take advantage of the error in that attainder ; but the principal 
the principal reverſing the attainder, reverſeth the attainder of the ac- iserroncouſly 
ceſſary. 1 H. H. 625. | _ attainted. 
But upon this, Sir Michael Foter diſtinguiſheth as follows: If the prin- 
cipal and acceſſary are joined in one indictment and tried together, which 
ſeems to be the moſt eligible courſe where both are ameſnable to the court; 
there is no room to doubt, whether the acceſſary may not enter into the 
full defence of the principal, and avail himſelf of every matter of fact, and 
every point of law tending to his acquittal. For the acceſſary is in this 
caſe to be conſidered as a partner in the ſuit, and this ſort of defence ne- 
ceſſarily and directly tendeth to his own acquittal. Fo. 365. 
But when the acceſſary is brought to his trial, after the conviction of the 
principal ; it is not 8 * fa to enter into a detail of the evidence on which 
the conviction was founded. Nor doth the indictment aver that the prin- 
cipal was in fact guilty. It is ſufficient if it reciteth, with proper certainty, 
the record of the conviction. IT 2 1 evidence againſt the acceſſary, ſuſſici- 
2 | ent 
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ent to put him upon his defence. For it is founded on a legal ng. 


tion, that every thing in the former proceeding was rightly and properly 


tranſacted. But a preſumption of this kind muſt, as it ſeemeth, give 
way to facts manifeſtly and clearly proved. As againſt the acceflary, the 
conviction of the principal will not be concluſive; it is as to him res inter 
alios acta. id. 4 en 
And therefore if it ſhall come out in evidence upon the trial of the accef- 
fary, as it ſometimes hath and frequently may, that the offence of which the 
rincipal was convicted did not amount to felony in him, or not to that 
ſpecies of felony with which he was charged; the acceſſary may avail 
himſelf of this, and ought to be acquitted. id. 


And as in point of /aw, ſo alſo in point of ſact, if it ſhall manifeſtly ap- 


pear in the courſe of the acceſſary's trial, that the principal was innocent; 
common juſtice ſeemeth to require that the acceſſary ſhould be acquitted. 
As ſup of a man is convicted upon circumſtantial evidence, ſtrong as that 
fort of evidence can be, of murder. Another is afterwards indicted as ac- 
ceflary to this murder; and it cometh out upon the trial by inconteſtable 
evidence, that the perſon who was ſuppoſed to be murdered is ſtill living; 
in this caſe certainly the perſon indicted as acceflary ſhall be acquitted. Or 
ſuppoſe the perſon to have been in tact murdered, and that it ſhould come 


out in evidence to the ſatisfaction of the court and jury, that the witneſſes 
againſt the principal were miſtaken in his perſon (a cafe of this kind Sir 


Michael Foſter fays he has known), that the perſon convicted as principal 
was not nor could poſſibly have been preſent at the murder. id. 367, 368. 


Acceſſary ac- 9+ If one perſon be indicted as principal, and another as acceſſary, and 


quitted may . both be acquit ; yet the perſon indicted as acceſſary may be indicted as prin. 


be wank" as cipal, and the former acquittal as acceflary is no bar. 1 H. H. 625. 
| e 10. But if a perſon be indicted as principal and acquitted; lord Hale 
4 fays, he ſhall not be indicted as acceſſary before: And if he be, he may 


uitted ma a A l 1 
2 plead his former acquittal in bar, for it is in fubſtance the ſame offence. 


ed as acceſſary 1 H. H. 626. 


before. But Sir Michael Foter obſerves upon this, that in the eye of the ew, the - 


offences of principal and acceſſary do ſpecifically differ; and if a perſon in- 
dicted as principal, cannot be convicted upon evidence tending barely to 
prove him to have been acceſſary before the fact, which muſt needs be ad- 
mitted; it doth not appear how an acquittal upon one indictment can be a 
bar to a ſecond for an offence ſpecifically different from it. Foy. 362. 
Principal ac- 11, So if a man be indicted as principal, and acquitted ; he may be 


qui 2 ined as acceſſary after, for they are offences of ſeveral natures. 1 H. 


ceſſary after. 8 1 2 
Acceſſary be- 12. And ſo it is, if he be indicted as acceſſary before, and acquitted; 


fore, acquit- yet for the ſame reaſon he may be indicted as acceſſary after. 1 H. H. 
ted, may be 26. | | 7 

indicted as ac- | 

ceſlary after. 


Indictment 


P _— IF = 
_—_ <> - n 5 A * & ** 
? 5 Ps 2 8 2 18 a * 
Fron G eo Lay * . 
. r 
— X + % 2 ad 


8 þ 


oy 


her 
"MV, 
7 


A 2 
. Pr x 2 
WE 
ö he, ber 25 
F 


* Pw 


A * CE EN w * I Sol art 1 5 72 <a * ARTY. __. To n 8 L 5 n —_ — i 
r Ut," "NE = 7 r A r — 
> 12 N » = CIOS. * ; ' 13 „ A = T 8 r 8 2 + — 1 
3 n Wr Os JOG - < as Do ET # ß — 
* a {584 5 4 » 33 RJ — 4 av Rakes a 4 9 8 unn - TY q 
. . 


C 4 4 N 1 * 1 99 
F vt i ny * W en . 3 
83 4 7 
W * 1 * 
— 


e 3 


n 
3 


8 


. 


Acceſlary. __ 
Indictment of an acceſſary before the fact, taken from Coke's report 
of Lord Sanchar's caſe, 9 Co. 116. which, as the proſecution was 
by the King's ſpecial command, was probably drawn by good 
advice; and on which Robert Creighton, eſquire, (Lord Sanchar 
of Scotland) was convicted and hanged ; vi. 


| Middleſex. HE furors do preſent for the lord the king upon their oath, 
That whereas Robert Carliel /ate of London, yeoman, and 

James Irweng late of London afore/aid, yeoman, not having God before their 
eyes, but ſeduced by the inſtigation of: the devil, the eleventh day of May in 
the year of the reign of our lord James by the grace of God of England, 
France, and Ireland, king, defender of the faith, and jo forth, the tenth, and 
of Scotland the forty-fifth, at London, that is to ſay, in the pariſh of $7. Dun- 
an in the We/t, and in the ward of Farringdon without London aforeſaid, 
&c. with force and arms, &c. feloniou/ly and of their aforethought malice, in 
and upon one John Turner then and there in the peace of God and of the ſaid 
lord the. king being, made an aſſault and affray, and the aforeſaid Robert Carliel 
a certain gun [tormentum | called a piſtol, of the value of 5s. then and there 
charged with gunpowder and a leaden bullet, which gun the ſaid Robert Carlicl 
in I right hand then and there had and held, in and upon the aforeſaid. John 
Turner then and there feloniou/ly, voluntarily, and of his malice forethought, 
did ſhoot off and diſcharge ; and the aforeſaid Robert Carliel, with the leaden 
bullet aforeſaid from the gun aforeſaid then and there ſhot and diſcharged, the 
aforeſaid John Turner in and upon the left part of the brea/t of him the ſaid 
ohn Turner, near the left pap of him the ſaid John Turner, then and there 
elonioufly ſtruck, giving ta the ſaid John Turner then and there with the leaden 
bullet aforeſaid out of the gun aforeſaid then and there ſhot off and diſcharged, 
in and upon the left part of the breaſt of him the ſaid John Turner, one mortal 
wound the breadth of half an inch, and depth of five inches, of which mortal 
wound of the aforeſaid John Turner at London aforeſaid, in the pariſh and 
ward aforeſaid, inſtantly died: And that James Irweng, felonioufly and of his 
forethought malice, then and there was preſent, aiding, aſſiſting, abetting, com- 

' farting, and maintaining the aforeſaid Robert Carhel to the felony and mur- 
der aforeſaid in form aforeſaid to be done and committed; and ſo the aforeſaid 
Robert Carhel and James Irweng the afore/aid John Turner at London a- 
foreſaid, in the pariſh and ward aforeſaid, in manner and form aforeſaid, felo- 
niouſly, voluntarily, and of their forethought malice, killed and murdered, againſt 
the peace of the lord the now king, his crown and dignity ; And that one Ro- 
bert Creighton, late of the pariſh of St. Margaret in We/tmin/ter, in the coun- 
ty of Middleſex, eſquire, not having God before his eyes, but being ſeduced 
by the inſtigation of the devil, before the felony and murder aforeſaid by 
the aforeſaid Robert Carliel and James Irweng in manner and form aforeſaid 
done and committed, that is to ſay, the tenth day of May in the year of the 
_ reign of our lord James by the grace of God of England, France, and Ireland, 
king, defender of the faith, and ſo forth, the tenth, and of Scotland the forty- 
fifth, the aforeſaid Robert Carliel, at the aforeſaid pariſh of St. Margaret 
in We/tmin/ter aforeſaid, in the County of Middleſex aforeſaid, to the felony 


and murder aforeſaid, in manner and form aforeſaid to be done and com- 
. mitted, 
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mitted, maliciouſly, feloniouſly, voluntarily and of his forethought malice, 
did incite, move, abet, counſel and procure, againſt the peace of the ſaid 
lord the king that now is, his crown and dignity. 


If after the fact, then the form may be thus: 


And that A. O. late /. in the county of———yeoman, well knowing 
the ſaid (offender) to have done and committed the ſaid felony in manner and 
form aforeſaid, afterwards, to wit, on be — 4 Hf 5 the 
year of the reign of ———at aforeſaid, in the county aforeſaid, with 
force and arms, him the ſaid————did then and there feloniouſly, and of his 
malice forethought, receive, aid, and comfort; againſt the peace of the ſaid 
lord the king that now is, his crown and dignity. | 


Attion popular. See Jnformation. 


Addition. 


Caſes where O prevent the inconvenience of troubling one perſon for another, it is 

additions are enacted by Eng. /tat. 1. Hen. 5. cap. 5. that in every original writ of 

required. qFions perſonal, appeals, and indictmente, in which the exigent ſhall be award- 
ed, to the names of the defendants additions ſhall be made, of their eſtate or 
degree or miſtery, and of the towns, or hamlets, or places, and counties, of the 
which they were, or be: And if by proceſs upon the ſaid original writs, appeals, 
or indiftments, in the which the ſaid additions be omitted, any outlatories be 
pronounced, they ſhall be void ; and before the outlawries pronounced, the ſaid 
writs and indictments ſhall be abated by the exception of the party. 


Whenthe exi- In which the exigent ſhall be awarded] The exigent is a writ whereby the 

gent is award- ſheriff is commanded to proclaim the party in the county court, in order to 

ed. His being outlawed. And by theſe words the act extendeth only to caſes 
where proceſs of outlawry may be awarded; and therefore it extendeth not 
to an indictment for incroaching on a highway, becauſe in that caſe pro- 
ceſs of outlawry lieth not, but a diſtreſs. Croke Elix. 148. 


To the names 70 the names of the defendants] Regularly by the common law, every na- 
of the deten- tural man, having no name of dignity, ought to be named in all originals 
dants. and other ſuits by his chriſtian name and ſirname, and that, before this act, 
ſuſſiced; but if he had a name of inferior dignity (as knight or banneret) 
he ought to be named by his chriſtian name and ſurname, and by the ad- 
| dition of his name of dignity. 2.In/t. 666. | 

Corporations If there be a corporation of one ſole perſon, that hath a fee ſimple, and 
ſole. may have a writ of right, he may be named by the common law by his 

chriſtian name without any ſurname, as John biſhop of P. 2 In/2. 666. 


It 
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Addition, OM 

If it be a corporation aggregate of many able perſons, as mayor and Corporations 
commonalty, dean and chapter, the mayor or dean need not be named *£8"c8*te- 
by his chriſtian name, becauſe that ſuch a corporation ſtandeth in lieu 

both of the chriſtian name and ſurname. 2 In/2. 666. 
A duke, marquiſs, earl, viſcount, or baron might by the common law Names of dig 
be named by his chriſtian name, and by the name of his dignity ; as John nity. 

duke of M. 2 In}. 666. 


Additions ſhall be made] The addition as well of the eſtate, degree, or What additi- 

miſtery, as the town, hamlet, or place, ought by force of this a& to be ons are requi- 
alledged in the firſt name; for an addition after the alias dictus is ill: lite. 
As for inſtance, where the indictment was againſt J. R. otherwiſe called 
W. R. of H. for without the alias dictus there is no addition of the vill; 
and if the party is not ſufficiently named in the firſt part, the a/ias cannot 
aid or help it. 2 . 669. 3 Salk. 20. | 

Where thefe are ſeveral defendants of different names, and the ſame 
addition, it is ſafeſt to repeat the addition after each of their names, ap- 
plying it particularly to every one of them. 2 Haw. 187. n. 271. / 106. 

Where a father hath the ſame name and the ſame addition with a de- 
fendant being his ſon, the action is abateable unleſs it add the addition of 
the younger to the other additions ; but where the father is the defendant, 
it is ſaid that there is no need of the addition of the elder. 2 Haw. 187. 


ibid. 


Of their eſtate or degree] Eſquire is a good addition; and the ſons of all Eſquire. 
peers and lords of parliament in the life of their fathers, are in law 
eſquires, and ſo to be named. Alſo the eldeſt ſon of a knight is an eſquire, 
2 In/t. 667. . 5 
And it ſeems clear, that no one can be well deſcribed by the addition of Foreign titles. 
a temporal dignity of any other nation beſides our own ; becauſe no 
ſuch dignity can give a man a higher title here, than that of an eſquire. 
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2 Haw. 187. n. 271. /, 109. | 
Gentleman and gentlewoman are good additions; and if a gentle- Gentleman. 


woman be named ſpinſter, ſhe may abate and quaſh the writ or indict- 
ment. 2 In. 668. on 
A gentleman by reputation, that is neither gentle by birth, nor by 
office, nor by creation, but commonly called gentleman, and known by 
that name, 1s a ſufficient addition; but if he be named yeoman, he 
cannot quaſh the indictment. 2 I. 668. | 
And as for gentlemen, fays Sir Thomas Smith, they be made good, 
cheap in this kingdom; for whoſoever ſtudieth the laws of this realm, 
who ſtudieth in the univerſities, who profeſſeth liberal ſciences, and 
(to be ſhort) © Who can live idly, and without manual. labour, and will 
bear the port, charge, and countenance of a gentleman, he ſhall be 
called Mr. ſuch a one, and ſhall be taken for a gentleman. 1 Black. 
Com. 406. | : | 
Lord Coke ſays, he that hath taken any degree in either of the univer- Degree. 
ſities, may be named by that degree without queſtion. 2 It. 668. 
1 Black. Com. 405. But this is doubted by others. 2 Haw. 187. n. 272. 


J. 110. 
a Clerk 


12 Addi tion. 


Clerk. Clerk is a good addition of a clergyman. 2 In}. 668. 

- Yeoman and labourer are good additions, and are applied only to the 

man, and not to the woman. 2 aw. 188. n. 2.7 111. 

Widow. Widow or ſinglewoman, or (as ſome ſay) wife of ſuch a one, are all 
F of them good additions of the eſtate and degree of a woman ; but no 

ode ſuch like addition is good, for the eſtate and degree of a man. And 

Spinſter. ſpinſter is a good addition for the eſtate and degree of a woman, and per- 

haps alſo for that of a man. 2 Haw. 188. n. 272. . 111. | 


Or miſtery] This includech all lawful. arts, trades and occupations, 


Trades or oc- 
cupations. 


labourer, and the like. 2 Haw. 188. n. 272. /. 113. 
But ſervant, groom, or farmer, are not additions within this act, 


becauſe they are not of any miſtery. And chamberer, butler, pantler, 
or the like, are additions of oſſices, and not of any miſtery or occupa- 
tion. 2 In/t. 668. a 
Neither doth this act extend to unlawful practices, as extortioner, 
maintainer, thief, vagabond, heretic, and ſuch like. 2 Haw. 188. u. 273. 
„115. 
a FR. If, man have divers arts, trades or occupations, he may be named by 
nes any of them; but if a gentleman by birth be a tradeſman, he ſhall not 
be named by his trade, but by the degree of a gentleman, becauſe it is 
worthier than the addition of any miſtery. And in general a man ſhall 
be named by his. worthieſt title of addition. 2 /. 668, 669. | 


Of the towns And of the towns or hamlets | If there be two towns in a county of the 
or hamlets. ſame principal name, with different additions to diſtinguiſh them from 
one another, as Great Dale and Little Dale, or Upper Dale and Lower Dale, 
and the defendant be named only of the principal town without any ad- 
dition, as of Dale only, the defendant may plead that there are two Dales 
in the ſame county, and none without an addition. But if there be 
two towns of the ſame name in a county, without any addition to diſ- 
tinguiſh them, it may be ſufficient in ſuch caſe to name the defendant ge- 
nerally of either of ſuch towns, without adding any thing to diſtinguiſh 
it from the other. 2 Haw. 189. n. 274. . 121. ä 
If the defendant live in a hamlet of a town, it is ſaid to be in the elec- 
tion of the party to name him either of the hamlet or of the town. 
2 Haw. 189. 1. 274. fo 122. 3. 
n But the addition of a pariſh, if there be two or more towns in it, 
pariſh, is not good; but if there be but one town, the addition of pariſh is 
good. 2 Inje. 669. | 
The addition of the place of habitation of a wife, is ſufficiently ſhewn, 
by ſhewing that of the huſband ; becauſe it ſhall be intended that the 
wife lives where the huſband does. 2 Haw. 190. n. 274. C 124. 


N Or places] If the defendant lives in a place known by a ſpecial name, 
places. and lying out of any town or hamlet, he may be well named of ſuch 
place ; but if he hve in any place known within a town or hamlet, it 

is {aid to be ſafeſt to name him of the town or hamlet. 2 Haw. 189 

190. u. 274. f. 123. | 28 


: „ Of 


as taylor, merchant, mercer, pariſh clerk, ſchoolmaſter, huſbandman, - 


1 Haw. 134. n. 265. /. x. 


Addition. 75 13 


Of the which they were, or be, The addition of the eſtate, degree, or Late of ſuch 
miltery, ought to be as the defendant was of at the day of the indictment * place. 
brought, and not late of ſuch a degree or miſtery ; but it is x good addition 
to name the defendant late of ſuch a town or place, becauſe men do often 
remove their habitation. 2; Inf. 670, <5 12 

So in the caſe of lard Balmerino, after the rehellion in the year 1745, the 
indictment charged, that Arthur lord Balmerina, late of the city of Carliel, 
in the county of Cumberland, did ſo and ſo. Lord Baimerino objected, 
chat this was no title belonging to him; upon which the lord high ſteward 
informed him, that theſe wordt were not made part of his title, but only 
an addition of place, which the law for good reaſons requires to be 
inſerted by way of deſcription of defendants in all indictments, and it is 
moſt commonly taken from that place where the crime is by ſuch indict- 
ment charged to have been committed. State Trials, Pa. 12. 

; 1 | | | 


. Shall be void) This being a judgment in law is interpreted to be made voidable by 
void by a writ of error, or by the plea of the party coming in upon a capias error of ples. 
tutlegatum; for tho“ the ſtatute faith they fhall be void, yet they are but 

voidable by a writ of error or plea. - 2 . 670. 


By the exception of the party) But if the defendant appeareth upon pro- pjeading 
ceſs, and plead, taking no advantage thereof by exception, he hath loſt without ex- 
the benefit hereof: But it ſeemeth that the bare appearance of the party, cepting. 


without plea, doth not falve the want of a good addition. 2 Haw. 190. 
N. 275. J. 425. Wan en | | 
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IT. How far it may be ſuppreſſed by a private perſon. 
TH. Hou far by a conſtable. l e 

IV. How far by a juſtice of the peace. 

V. Puniſhment of an ray. 


J. What is an affray. 


1. AN Say is @ publick offence to the terror of the king's ſubjeds ; (ac- agay what 
ng to lord Coke) /o called becauſe it affrighteth and maketh men . 
afraid. 3 Init. 1585. 2 TI 8 | 
2. From whence it ſeemeth clearly to follow, that there may be an agault with- 
aſſault which will not amount to an ray; as where it happens in a pri- out an affray. 


vate place, out of the hearing or ſeeing of any, except the parties con- 


cerned, in which caſe it cannot be ſaid to be to the terror of the people. 


! 5 x . Js Alſo 


14 Aﬀfray. - 


Words not an 4, Alſo it is ſaid, that no quarrelſome or threatening words whatſoever, 4 
affray. ſhall amount to an affray ; and that no one can juſtify laying his hands on A 
thoſe who ſhall barely quarrel with angry words, without coming to "3 
blows ; yet it ſeemeth, that the conſtable may, at the requeſt of the party 
threatened, carry the perſon who threatens to beat him, before a juſtice 
in order to find ſureties. 1 Haw. 135. n. 265. . 22. . 

4. Alſo, it is certain, that it is a very high offence to challenge another, 


Challengin Vn. | A 
to fight. . either by word or letter, to fight a duel, or to be the meſſenger of ſucha i 
challenge; or even barely to endeavour to provoke another to ſend 2 i 
challenge, or to _— ; as by | diſperſing letters to that purpoſe, full of 4 
reflections, and inſinuating a deſire to fight. ' 1 Haw. 135. u. ib. ſe 3. 1 
Aﬀray may . But altho' no bare words, in the judgment of law, carry in them A 


be without ſo much terror as to amount to an affray, yet it ſeems certain, that in ſome 
2 qual vio- cafes there may be an affray, where there is no actual violence; as where a 
ence, man arms himſelf with dangerous and unuſual weapons, in ſuch a manner 
as will naturally cauſe a terror to the people; which is ſaid to have been al- 

ways an offence at the common law, and is ſtrictly prohibited by ſtatute : 

For by Eng. flat. 2 Ed. 3. c. 3. it is enacted, that no man of what condition 

vever, except the king*s ſervants in his preſence, and his miniſters (in executing 

1 their office, and ſuch as be in their company aſſiſting them, and alſo upon a cry 
Wk made for arms to keep the peace, ſhall come before the Ring I ſuftites, or other of 
| | the king's miniſters during their office, with force and arms, ner bring any force 
j in affray of peace, nor go nor ride armed, by night or day, in fairs of -markets, 
til or in the preſence of the kings juſtices, or other miniſters,” or *elſewhere';" upon 
| pain tv forfeit their armour to the king, and their bodies to the. priſon: at the 
kings pleaſure. And the kings juſtices in their preſence, ſheriffs and other mini- 
ſters in their bailiwicks, lords of franchiſes and their bailiffs in the ſame, and 
mayors and bailiffs of cities and boroughs wfthin the ſame, and borough-holders, 


conſtables and wardens of the peace within their wards, ſball have power to L 
execute this act. And the judges of aſſive may puniſh ſuch officers as have not , 
done their duty herein. ae | f 
Upon a cry pon a cry made for arms to keep the peace) It is holden upon theſe words f 
for arms. of exception, that no perſon is within the intention of the ſtatute, who 
arms himſelf to ſuppreſs dangerous rioters, rebels, or enemies, and en- P 
deavours to ſuppreſs or reſiſt och diſturbers of the peace and quiet of the " 
realm. 1 Haw. 136. n. 267. f. 10. | 
In affray of peace) En effrayer de la pees ; Lord Coke has it pais, of the | 
country, or the people; and fo, he obſerves, that the writ grounded upon 5 
this ſtatute ſaith, In quorundam de populo terrorem; and therefore the 14 
printed book, in affray of peace, ought to be amended. 3 In/t. 158. bc 
Wearing arms And it is holden upon theſe words, that no wearing of arms 1s, within 19 
to terrify, the meaning of this ſtatute, unleſs it be accompanied with ſuch circum- if 
| ſtances as are apt to terrify the people; from - whence it ſeems clearly to , 
follow, that perſons of quality are in no danger of offending againſt this ww 
ſtatute, by wearing common weapons, or having their uſual number of oy 
attendants with them, for their ornament or defence, in ſuch places, and Fo 
0 


upon ſuch occaſions, in which it is the common faſhion to make uſe of 
| them, 


. Aﬀray. 15 
them, without Aut che bp ſuſpicion of an intention to commit any 
act of violence, or diſturbance of the peace. .1 Haw. 136. n. 267. . 9. 


Nor to 7 nor ride armed) It is holden, that a man cannot excuſe the 
wearing ſuch armour in publick, by alledging that ſuch a one threatened 
him, and that he wears it for the ſafety of his perſon from his aſſault; 
but it hath been reſolved, that no one ſhall incur the penalty of the ſaid 
ſtatute for aſſembling his neighbours and friends in his own houſe, againſt 
thoſe who threaten to do him any violence therein, becauſe a man's Fouls 
is his caſtle. 1 Haw. 136. 7. ib. J 8. W 
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Their bodies to priſon.) Eng. tat. 20 Ric. 2. cap. 1. adds 2 fine. 


Wardens. of the peace) It is holden. that any juſtice of the peace, other juſtices may 
perſon who is impowered to execute this ſtatute, may proceed thFeon ex act ex ele. 
officio ; and if he find any perſon in arms, contrary to the form of the ſta- | 
tute, he may ſeize the arms, and commit the offender to priſon ; and that 

he ought alſo to make record of the whole, proceeding, and certify *the 

ſame into the Exchequer. 1 Haw. 135. n. 267. fi 5g. Wee 


II. How far it may be ſuppreſſed by a private perſon. 


1. It ſeems agreed, that any one who ſees others fighting, may lawfully private per- 
part them, and alſo ſtay them till the heat be over, and then deliver them ſons. 
to the conſtable to be carried before a juſtice, to find ſureties for the peace. 
1 Haw. 136. n. 268. . 4. Aa gh NA. | 

2. And the law doth encourage him hereunto; for if he receives any harm Hurting af- 
by the affrayers, he ſhall have his remedy by law againſt them; and if the frayers. 
aflrayers receive hurt, by the endeavouring only to part them, the ſtanders 
by my juſtify the ſame, and the affrayers have no remedy by law. 3. In}. 
158. i VS 1104 {16 10 1107 1241} t 10 Ai 100076 gn. noni 

3. But if either of the parties be ſlain or wounded; or {6 ſtricken that he Aprrebend- 

falleth down dead; in that caſe the ſtanders hy ought to apprehend the ing affrayers. 
party ſo ſlaying, wounding, or ſtriking, or to endeavour theſame by hue and 
cry; or elle for his eſcape they ſhall be fined and impriſoned. 3 Inf. 158. 


* 


- TIE. How far by a conſtable. 


. 18 ett art og 6: ed ak (1115 C0 16 £350 1 8 Lis un 
I. It ſeems agreed, that a conſtable is not only impowered, as all private Conſtable's 
perſons are, to part an affray Which happens in his prelence ; but is alſo duty. 

- ,* | „ a 1 1 > | - ; % 1 89 18 1 , & — 
bound at his peril to uſe his beſt endeavours to this purpoſe; and not only 


to do his utmoſt himſelf, but alſo to demand the aſſiſtance of others, which 

if they refuſe to give him, they are puniſhable with line and impriſonment, 

1 Haw. 137. n. 268. f. 14. | 2 | 
2. And it is faid, that if a conſtable ſee perſons either actually engaged May impriſon 


in an affray, as by ſtriking or offering to ſtrike, or drawing their weapons or affrayers. 


the like; or upon the very point of entering upon an affray, as where one 
ſhall threaten to kill, wound, or beat another, he may cither carry the offen- ' 
E 2 | EZ 
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der before a juſtice, to find ſureties for the peace, or he may impriſon him 
of his own authority for a reaſonable time, till the heat ſhall be over, and 
alſo afterwards detain him till he find ſuchſurety by obligation: But it ſeems 
that he has no power to.impriſon ſuch an offender in any other manner, or 
for any other purpoſe; for he cannot juſtify the committing an affrayer to 
gaol, till he ſhall be puniſhed for his offence: And it is faid, that he ought 
not to lay hands on thoſe, who barely contend with hot words, without any 
threats of perſonal hurt; and that all which he can do in ſuch caſe, is to 
command them under pain of impriſonment to avoid fighting. 1 Haw. "7 
137. n. 268. 9. J. 14. 15. | * 5 | | = 
Suppreſſing 3- But he 1s ſo far intruſted with a power over all actual affrays, that 15 
tho' he himſelf is a ſufferer by them, and therefore liable to be objected a- 1 : 
G 
C 
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affrayers. 4 | 
| inſt, as likely to be partial'in his own cauſe, yet he may 9 them; 


and therefore, if an aſſault be made upon him, he may not only defend him- = 
ſelf, bot alſo impriſon the offender, in the ſame manner as if he were no 1 | 
way a party. 1 Haw. 137. n. 269. /. 15. 3 | | 43 3 
May break 4. And if an affray be in an houſe, the conſtable may break open the =} 7 
open doors, doors to preſerve the peace; and if affrayers fly to an houſe, and he follow | 7 
with freſh ſuit, he may break open the doors to take them. 1 Ha. 137. # 
n. 269. /. 16. = 
May preſerve 5. pb. is, that a conſtable hath no power to arreſt a man for an affray p 
the peace. done out of his own view, without a warrant from a juſtice, unleſs a felony 4 
were done, or likely to be done; for it is the proper buſineſs of a conſtable 77 
to preſerve the peace, and not to puniſh the breach of it. 1 Haw.'1 37. u. 77 

269. / 17. ms +. . tren 
IV. How far by a juſtice of the peace. 

| THE * 
Jaſtice's duty. There is no doubt, but that a juſtice of the peace may and muſt do all * 
ſuch things to the aforeſaid purpoſe, which a private man or conſtable are co 
either enabled or required by the law to do: But it is ſaid, that he cannot ye 
without a warrant authorize the arreſt of any perſon for an affray out of his of 
own view; yet it ſeems clear, that in fuch caſe he may make his warrant to fo 
bring the offender before him, in order to compel him to find fureties for ſe: 
the peace. 1 Haw. 137. n. 269. /. 18. 19. 1 N 2 
th 
lot 


V. Puniſhment of an affray. 
Fine and im- All affrays in general are puniſhable by fine and impriſonment. 1 Haw. 


priſonment. 138. z. 270. f. 20. 8 5 | 
Nuſanees. And they are inquirable in the leet, as common nuſances, 3 In. 158. 


Warrant 
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Warrant to apprehend affrayers. 


County of Dublin, To the conſtable of — 


HEREAS A. I. of ————yeoman, hath this day made oath before me 
J. P. e/quire, one of his M aje/ty*s juſtices of the * for the 28 county, 
that on the——day of——in the———year of the rei reign of O. of— 
ye man, and B. O. of eoman, at in fo co 5 in 4 tumultuous 
manner made a rt, 4 wherein the perſon of nd Lond A. I. was beaten and 
abuſed by them the ſaid A. O. and B. O. * any 1 prowvo- 
cation given to them, or to either them, by him Any bo are 
therefore to command you forthwith to apprehend the ſaid . 0. and B. O. and 
bring them before me, or ſome other of his ſaid Majeſty's juſtices of the peace 
for the ſaid county, to anſwer the premi , and to find ſureties as well for their 
perſonal appearance at the next general quarter, ſeſiont of the peace to be holden 


for the ſaid county, then and there to anſwer to an mend to be preferred 


againſt them by the ſaid A. I. for the ſaid offence, as alfo 77 their keeping the peace 
in the mean time, towards his ſaid Majeſty and all his liege people, and eſpeci- 
ally towards him the ſaid A. I. Hereof fail not, as you will anſwer the con- 
trary at your peril. Given under my hand and ſeal at in the ſaid county, 


the day of, Te | 
Indictment for an affray. 


E jurors for our lord the king, upon their oath preſent, that A. O. of 


taylor, and B. O. of: 


in the ſaid 
day of 


in 15e. 


in the co 
county, blackſmith, with force and arms, on the 


year * the reign of our ſovereign lord George the third, by the grace of God, 


of Great Britain, France, and Ireland, Zing, defender 1 tho” faith, and 7 
forth, at——afareſaid in the county aforeſaid, being arrayed and unlawfully af- 

ſembled together in a warlike manner, did make an affray, to the terror and i 
turbance of divers of the ſubjetts of our ſaid ſovereign lord the king then and 


there being, and to the evil example of all other the ſubjedts of aur ſary ſovereign 


lord the king, and againſt the peace of our ſaid lord the king, his crown and WA 


J. Concerning | 
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J. Concerning inns and alehouſes in general. 

II. Selling ale without licence. | 

II. Licenſing alehouſes. 

IV. To what places the licences ſhall extend. 

V. How long the licence ſhall continue in force. 

VI. Offences in brewing of ale. | 

VII. Tnkeepers obliged to receive gueſts. 

VIII. Concerning ale veſſels, and the meaſure 'of ale, 
IX. Enhancing the price of ale. 6 
X. Innkeepers ſuffering tippling. 

XI. Perſons guilty of tippling. 

XII. Concerning drunkenneſs. 

XIII. Detaining gbods for the reckoning. 
XIV. Goods of a gueſt ſtlolen out of an inn. 
XV. Gueſts ſlealing good. 
XVI. Ads relative to the above heads, 
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J. Concerning inns and alebouſes in general. 


— 
— . — 


— 


eee een VERY inn is not an alehouſe, nor is every alehouſe an inn: 
tween innsand but if an inn uſes common ſelling of ale, it is then alſo an ale- 
alehouſes. houſe; and if an alehouſe lodges and entertains travellers, it is alſo an 
Licence to 2. It was reſolved by all the judges, that any perſon might erect an 
erect inns. inn to lodge travellers, without any licenſe or allowance for ſuch erection. 
Dalt. c. 56. Blackerby 170. 5 WY e's 
Inn indicta- 3. But it ſeems to be agreed, that the Keeper of an inn may by the 
ble. common law be indicted and fined, as being guilty of a publick nuſance, 
if he uſually harbour thieves, or perſons of ſcandalous reputation, or 
ſuffer frequent diforders in his houſe, or take exorbitant prices, or ſet 
up anew inn in a place where there is no manner of need of one, to the 
hindrance of other ancient and well governed inns, or keep it in'a place 
| in reſpect of its ſituation wholly unfit for ſuch a purpoſe. 1 Haw. 225. 
* . | 
Tnnkeeper 4. 400 if an inn uſeth the trade of an alehouſe, as almoſt all inn- 
felling ale. Keepers do, it ſhall be within the ſtatutes made about alehouſes. Dealt. 
133. Black. 170. 

5. It hath been alſo agreed for law, that innkeepers ought to have li- 
cenſe, and be bound by recognizance for keeping good order, as alehouſe- 
keepers are. Dalt. 24. 

Power of juſ- 6. By the commiſſion of the peace, two Juſtices (1 2.) may inquire 

tices by the of innholders, and of all and {ſingular other perſons, who ſhall offend 

.commiſſon, jn the abuſe of weights or meaſures, or in the ſale of victuals, againſt 
the form of the ordinances in that behalf made. | 

7. No 


= 
—— — 


—— I ns mp, 


Inne to be li- 
cenſed. 
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Alehouſes. | = 


7. No keeper of any tavern, alehouſe, or publick victualling-houſe, During divine 
ſhall entertain or permit to remain in his houſe any perſon during the ſervice. 

time of divine ſervice, except thoſe who are of their own family or 
lodgers in the faid houſe, or furniſh them with liquor of any ſort, upon 
the penalty of forfeiting of ten ſhillings for every ſuch offence, and 
alſo five ſhillings to be forfeited by every ſuch perſon who ſhall enter or 
remain in ſuch taverns, ale-houſes or victualling-houſes contrary to this 
act. 7 Will. z. cap. 17. ſect. 8. | | : 

8. All conſtables and churchwardens within cities and towns corpo- Conſtables - 
rate, are required frequently to enter into all taverns, ale-houſes and and church 
victualling-houſes, within their pariſhes or diſtricts, where they ſhall wardens. 
reaſonably ſuſpect any perſon to be contrary to the intent of this act, 
and to apprehend ſuch perſons as they ſhall find or reaſonably ſuſpect to 
be offenders againſt the fame, and alſo the maſter of ſuch houſe where 
ſuch offenders ſhall be apprehended, and them in cuſtody to carry before 
ſome juſtice of peace near the place, which juſtice is empowered to exa-' 
mine witneſſes upon oath touching the breach of this law, and after exa- 
mination to proceed to a conviction or acquittal of the perſons accuſed, 
which ſhall be final to all parties; and if ſuch juſtices ſhall upon proof 
convict the perſons accuſed, the ſaid juſtice ſhall demand from ſuch of- 
fenders the penalties impoſed by this a& and receive the ſame, and in 
default of payment commit the offenders to the gaol of the county till Committal of 
he ſhall have made payment of the ſame, which ſum ſhall be applied to offenders. 
the uſe of the poor of the reſpective pariſhes where ſuch offences ſhall be 
committed. Se&. g. 9... e c 

9. Provided nothing herein contained ſhall extend to perſons who, ex- 
have been in any inns before and deſign to abide there on Sunday, but it cepted. 
ſhall be lawful for ſuch perſons to remain in ſuch inns and publick houſes 
as if this act had never been made. Sect. 110 0 

10. No retailer of ſtrong beer or ſpirituous liquors who ſhall ſell upon Giing credit 
truſt or credit any ſtrong beer, ale, brandy, geneva, rum, aquavitæ, or to ſervants, 
other ſpirituous liquors, to any ſervant or day-labourer, or to any other Nc. 
perſon uſually working or plying for hire or wages, to the amount of 
any ſum exceeding one '{hilling, ſhall have an remedy to recover the 
ſame, either at law or in equity againſt any of the perſons aforeſaid, 
their executors or adminiſtrators, and all promiſſory notes, bonds, or 
other writings obligatory, given as a ſecurity for the payment of ſuch 
debts are declared void. Stat. 9 Geo. 2. cap. 8. ſect. 1. 1. 

11. In caſe any ſuch ſervant or day-labourer or other perſons who p,,.. or 
uſually work or ply for hire or wages, ſhall leave any pawn or pledge as pledges. 

a ſecurity for the payment of any ſum exceeding one (milling contracted 
in ſuch manner, ſuch ſervant or day-labourer or any perſon uſually work- 
ing or plying for hire, may complain to-the chief magiſtrate of any city 
or town-corporate, or to any juſtice of the peace where ſuch retailer of 
beer, ale, or other ſpirituous liquors uſually reſides, that ſuch pledge or 
pawn is detained from him or her by ſuch retailer of beer, ale, or ſpiri- 
tuous liquors, and having made'proof thereof upon oath, the chief ma- 
pe or juſtice of the peace is required by warrant under his hand and 

eal to compel ſuch retailer of beer, ale, or ſpirituous liquors by "Ree . 

an 


a 


'20 


Tobereſtored and ſale of his goods to reſtore the aforeſaid pawn to the party com- 


by warrant. plaining, or to make him ſatisfaction for the loſs or abuſe thereof. 
Ibid. Sect. 2. 
II. Selling ale without licence. 

J 1. No perſon ſhall keep any common alehouſe, or tippling-houſe, or 
— 6. uſe > ſelling of beer or ale by retail without licenſe as aforeſaid, 
cence. upon pain that every perſon, ſhall for every time he ſo offends, forfeit 

| to his Majeſty the ſum or five pounds. Stat. 14 & 15 Car. 2. cap. 18. 
ett. 2. | Far 
Penalty. / 2. In caſe any perſon ſhall preſume contrary to this act, or ſhall incur 


Complaint to 
ajuſtice, 


Penalty. 


Default of 
payment. 


Selling ale at 
fairs, &c. 


Alehouſes. 


any forfeiture or penalty therein mentioned, ſuch perſons ſhal! be pro- 
ceeded againſt and puniſhed, either in his Majeſty's court of Exchequer, 
or before the juſtices of aſſiſe at the general aſſiſes, or the juſtices of the 
peace at their quarter: ſeſſions, who are impowered to hear and deter- 
mine the ſame, in ſuch manner as to each of them reſpectively in their 
diſcretions ſhall be thought fit, as well for puniſhing of the offenders 
by fine and impriſonment or otherwiſe. Ibid. Sect. 12. This clauſe is al- 
tered by ſect. 5. | | Pied 

3. By fat. 17 and 18 Car. 2. cap. 18. ſe. 7. If any queſti- 
on or difference ſhall ariſe about the taking of any diſtreſs or levying 
any monies by virtue of this or the former act, the ſame ſhall be heard 
and finally determined by one or more - rg of the peace near adjoining 
or chief magiſtrate of the place reſpectively, upon complaint in that be- 
half; and the juſtices of the peace and chief magiſtrates, and, other his 
Majeſty's officers within their ſeveral limits and juriſdictions, are required 
to give afliſtance to ſuch officers as ſhall be ſo appointed for the collecting 
of the ſaid duty according to the ſaid former and this preſent act. 

4. Stat. 33 Geo. 2. cap. 10. ſed. 93. If any pena ſhall fell any 
beer or ale, or any wine, brandy, aqua vite, or other ſpirits by retail, 
at any fair, aſſizes, or ſeſſions, or other place without ſuch licence firſt 
obtained, the perſons ſo offending, ſhall, for every ſuch offence, forfeit 
five pounds, which duties and all forteitures ariſing from the fale of ſuch 
liquors, without ſuch echte, 
their ſeveral diſtricts. . | | 

5. Sect. 94. And in caſe of refuſal, or default of ſuch payment, 
after demand made, the collectors, or other officers of exciſe employ- 
ed for that purpoſe, may, at any time, with the aſſiſtance of a con- 
ſtable, in the day- time, levy fuch ſums as ought to be paid ſor ſuch 
licences, and all forfeitures for ſelling without ſuch licences, and all 


the arrears thereof, by diſtreſs and fale, of the parties goods, in ſuch 4 
manner as the hearth · money is appointed to be collected, by Stat. 17 and 


18 Car. 2. cap. 18. 5 


6. Sect. 97. It ſhall be lawful for any perſon, except ſuch perſons: un- 3 | 


der licence, who brew their own beer or ale for retail, who ſhall bu 
beer or ale at any publick brewery, and obtain a certiſicate from ſuc 
brewer, as alſo from the gauger of the diſtrict, that ſuch beer or ale was 


ſhall be paid to the collectors of exciſe, in 4 
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brewed in ſuch publick brewery, and hath paid the exciſe, to ſell the ſame 
without licence at any fair, aſſiſes, ſeſſions, race, or other publick meeting, 
without being liable to any of the penalties herein before contained. 


8. Stat. 5. G. 3. cap. 16. ſect. 14. Juſtices on information upon Selling with- 
oath are impowered to ſummons any perſon ſuſpected of ſelling ale, &c. out licence. 


without licence; and on proof thereof fine ſuch perſons 46. 
9. Stat. 21. 22. G. 3. cap. 15. ſect. 55. Retailing wine, ſpirits, &c. for- 
feit ten pounds, in lieu of all former penalties. 


III. Licenſing Althouſes. 


1. Stat. 33 Geo. 2. cap. 10. ſect. 93. It ſhall be lawful for the chief com- 
miſſioners and the collectors of exciſe, in their ſeveral diſtrifts, to take 


kind of wines, ſtrong waters, or other diſtilled liquors, with one ſuffici- 
ent ſurety, in the ſum of thirty pounds, the condition of which recog- 
nizances ſhall be, that the parties ſo licenſed, ſhall ſell victuals, beer, ale, 
wine, and ſtrong waters at reaſonable rates, and ſhall not make or utter 
any unwholſome bread, beer, ale, wine, or ſtrong waters, or victuals, 
and ſhall not uſe or ſuffer any drunkenneſs or exceſſive drinking, or any 
dicing or gaming, and ſhall keep good order and rule in his houſe, nor 
willingly harbour any ſuſpected perſons, or any of ill behaviour, or any 
of the neighbours ſervants, during the time of ſuch licences; /. 93. 


2. Provided, that no collector do grant any ſuch licence, unleſs a certi- Certificate of 
ficate be firſt produced and lodged with him, figned by the next reſiding the next juſ- 
Juſtice of peace, who ſhall not be an officer of his Majeſty's revenue, ſetting dee. 


forth, that ſuch perſon is properly qualified, and allo, that the place of his 
abode is a fit and proper place for ſelling and retailing ale or beer, or wines, 
ſtrong waters, or other ſpirituous liquors reſpectively (according to the 
application made) and in caſe any collector ſhall grant any licence, with- 
out ſuch certificate ſo lodged with him, or without taking ſuch recogni- 
zance as aforeſaid, he ſhall forfeit fifty pounds, one moiety thereof to his 
Majeſty, and the other moiety to fuch perſons as ſhall inform and ſue for 
the ſame, in any court of record, in which no eſſoign, protection, wager - 
of law, or more than one imparlance ſhall be allowed. ect. 94. 


3. The collectors of exciſe, ſhall, on or before the firſt day of Mid/ummer a count of 


quarter-ſeſſions, which ſhall be held after the commencement of this act, licences to be 
for the ſeveral counties within the reſpective diſtricts, return, under their returned. 


hands and ſeals, to the clerks of the peace, or their deputies for ſuch coun- 
ties reſpectively, diſtinct accounts of the names and places of abode of eve- 
ry perſon then licenſed to {ell ale, beer, wine, or ſtrong waters by retail, 
within ſuch counties, together with their ſeveral recognizances, and alſothe 
ſums of money ſeverally to be paid for the ſaid licenſes, the ſaid returns and 
recognizances to be kept among the. records of the ſaid county; and the 
faid collector ſhall continue in like manner ſo to do, on or before the firſt 
day of every Midſummer quarter-ſeſſions, to be thereafter held within 
their reſpective diſtricts, during the continuance of this act. / 95. 


F 4. The 


Recognizan- 
b ces of ale- 
recognizances from the perſons applying for licence to ſell and retail any houſe keepers. 
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Clerks of the 4. The ſaid clerks of the peace, or their deputies, ſhall file ſuch returns 
peace to file and engroſs copies on parchment of the names of the perſons ſo licenſed, 
returns. and the ſums they pay, and the names of the ſureties of the perſons ſo li- 
cenced, and hang up in ſome conſpicuous part of the ſeſſion-houſe, on the 
firſt day of the next enſuing ſeſſions to be held after ſuch return ſhall be 
made, there to continue till the end of ſuch ſeſſions; and the ſaid collec- 
tors of exciſe, clerks of the peace, and their deputies, or ſuch of them ag 
ſhall fail therein, ſhall, for every ſuch offence forfeit five pounds, to be 
recovered by civil bill, before any of the judges of aſſize in their cir- 
cuits, and in the county of Dublin before the juſtices of the peace at their 
quarter-ſeſſions, and in the city of Dublin before the recorder of the ſaid 
city, or the perſon appointed to hear civil bills in his abſence, which pe- 
nalties, when recovered, ſhall be to the uſe of the perſons who ſhall 
without fraud ſue for and recover the fame. /. 96. 


Priſons, 5. Stat. 3 Geo. 3. cap. 1. ſect. 15 & 21. No licence ſhall be mee 
work-houles, for the retailing of beer, ale, wine, cyder, or other liquors within any 
&c. gaol, priſon, houſe of correction, work-houſe, or houſe of entertain- 2 
ment for any pariſh poor, and all licences granted, or to be granted, con- ; 
: trary to this proviſion, ſhall be void. f 
us — oom- 6. Stat. 13 & 14 Geo. 3. cap. 8. ſet. 14. Chief commiſſioners of ex- 0 
grant Iicences. ciſe may grant licenſes to felt by retail ſpirits and ſtrong waters; fo as n 
no licence granted be under three pounds, nor exceed ten pounds. 
Perſons diſ- 7. ect. 16. Magiſtrates ſelling beer or ale, ſhall not grant certificates, 0 
qualified from to entitle any perſon to obtain a licence for ſelling or retailing the ſame. 
granting li- . g 
cences, &c, | d 
IV. To what places the licenſe ſhall extend. 1 
Perſons licen- 1. Stat. 21 & 22 Geo. 3. cap. 15. ſect. 55. If any licenſed to ſell beer 2 
228 be ale, &c. ſhall die or $467 "lk Wi whires licenſed to ſell, exe- ſu 
may ſell, cutors, &c. of perſons ſo dying or removing, who ſhall be poſſeſſed of 
ſuch houſe or place, may fell fuch liquors licenfed there to be ſold, until 
the expiration of the term for which ſaid licence granted, producing ſaid 
| licenſe to the gauger or officer when required. 5 
Licence ref. 2. /edt. 57. No licence ſhall entitle to ſell beer, ale, wine, ſpirits, to 
—— athe or cyder, in any other than the houſe or place thereunto belonging, * 
which grant- wherein the perſons ſo obtaining ſuch licence ſhall have inhabited at 2 
as. the time of granting ſuch licence, and as to all other places ſhall be null | 
and void. | | tut 
| | the 
V. How long the licence ſhall laſt. ing 
No licence to fell ale or fpirits ſhall be for more than one year. the 
unſ 
. 
in a 
ing 


VI. Offences 


r * 
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VI. Offences in brewing of ale. 


1. By 25 G. 3. cap. 34. ſect. 88. No common brewer or retailer of g 3 
beer Fa ſhall” uſe 15 i og =o = or working thereof any molaſſas, 41 
courſe ſugar, honey, or working or compoſition or extract of ſugar, or re- ing. 
ceive or take into cuſtody any quantity of ſaid materials exceeding ten 
pounds, on pain of forfeiting £ 100. 

And every ſervant of ſuch brewer, and every other perſon aſſiſting in 
uſing any of ſaid materials in brewing, or yy hw or conveying the ſame 
into any place belonging to ſuch brewer, ſhall forfeit for every ſuch offence 
twenty pounds, and in default of payment ſhall ſuffer three months im- 


priſonment. | 


VII. Innkeepers obliged to receive gueſts. 


If one who keeps a common inn, refuſe either to receive a traveller as Refufng to 
a gueſt into his houſe, or to find him victuals or lodging, upon his tender. receive gueſts. 
ing him a reaſonable price for the ſame; he is not only liable to render da- 
mages for the injury, in an action on the caſe at the ſuit of the party griev. 
ed, but may alſo be indicted and fined at the ſuit of the king. 1 Haw. 225. 
*. 452. þ 2. 
Alto lis ſaid, that he may be compelled by the conſtable of the town, 
or by a juſtice of the peace, to receive and entertain ſuch a perſon as his 
gueſt; and that it is no way material whether he have a ſign before his 
door or not, if he make it his common buſineſs to entertain paſſengers. 
But how the officer may compel him may be a queſtion: It ſeemeth that 
all the officer can do, is either to cauſe ſuch alehouſe-keeper to be ſu 
preſſed, or elſe to preſent ſuch offence at the aſſiſes or ſeſſions, that ſo 
ſuch offender may be thereupon indicted. Dalt. c. 7. 


VIII. Concerning ale veſſels, and the meaſure of ale. 


1. No man ſhall ſell wine, ale, nor any other liquor within any city or Sealed mea- 
town franchiſed, unleſs it be with the king's meaſures ſealed, that is to ſures. 
gay, the gallon, the pottle, the quart, the pint, or the half pint; Eng. 
at. 28. H. 6. ef}. 2. cap. 3. | 

2. An indictment will lie for ſelling ale in pots unſealed, altho' the ſta- Pots wanting 
tute appoints another method of proceeding ; becauſe meaſures are by meaſure. 
the common law, and the ſtatutes only direct the manner of aſcertain- 
ing them. Black. 10. | 5 

3 in ſuch caſe, the indictment muſt not be upon the ſtatute, but at 
the common law, and the offence ought to be laid, not for ſelling in pots 
unſealed, but in pots wanting meaſure. „ | | 

3. If any publick brewer {ſhall ſell or expoſe to fale, any beer, Gauge of ale 
ale, or ſmall-beer in any half-barrel in gauge under twenty gallons, or barrels, 
in any whole barrel in gauge under forty gallons, each gallon contain- 
ing two hundred and ſeventeen * inches and ſix tenths of an inch, 

2 Or 


or ſhall not brand their chriſtian name and ſurname at length on 
the head of each barrel or half-barrel, every ſuch publick brewer being 
thereof convicted, either upon his own confeſſion or by the oath of one cre- 
dible witneſs, before any chief magiſtrate or juſtice of the peace of any 
town corporate or county where the faid offence ſhall be committed, ſhall | 
forfeit for every barrel or halt-barrel under the gauge or not branded two 
ſhillings and fix pence, and ſuch barrel or half-barrel thall be burnt by order 
of fuck. chief magiſtrate or juſtice before whom ſuch conviction fhall be, 
and ſuch chief magiſtrate or juſtice ſhall by warrant under their hands and 
Warrant of ſcals, cauſe ſuch penalties as the offenders are hereby liable to, to be levi- 
mo ed by diſtreſs and ſale of the offenders goods, and thereout pay the ſaid 
nalties to the informers, and render the overplus, after deduction of 
the reaſonable charges not exceeding two ſhillings of taking the diſtreſs, 
to the owners. Stat. 9 Geo. 2. cap. . ſect. 1. 
Coopers ſeij-. 4+ If any cooper ſhall fell to any publick brewer, any barrels or halt- 
ling veſſe]sun- barrels under the gauges aforeſaid, or ſhall not brand his chriſtian- name 
der gauge. and ſurname at length upon the head of every ſuch barrel and half. barrel, 
every ſuch cooper ſhall for every barrel or half-barrel ſo ſold under the 
gauge or not branded as aforeſaid, forfeit two ſhillings and fix pence, to 
be recovered, levied, and applied, as the penalties before-mentioned are 
directed to be levied and applied. Ibid. ſect. 2. 
11 5. No perſon ſhall be liable to incur the penalties inflicted by this act, 
in Gx days. unleſs information be given upon oath before ſuch chief magiſtrate or 
juſtice of the peace, within ſix days next after ſuch offence committed. 


Ibid. ſeck. 3. 


Ale mea- 6. By 21 & 22 Geo. 3. cap. 29. ſect. 6. All meaſures uſed in the fale of 

lurers. ale, beer, &c. in county of Dublin, ſnall be regulated according to the 
ſtandard meaſures uſed in the city, and be ſealed and marked at the ex- 
pence of the owner, by the perſon appointed to mark ſuch meaſures. 

Uſing mea= 7. Sed. 7. Perſons uſing meaſures unmarked or deficient, ſhall forfeit 

ſures unmark- 28. 6d. for each meaſure ſo unmarked or deficient, and alſo forfeit ſaid 

edordeficient. meaſures z and on non-payment committed to common gaol for forty- 

| eight hours. 

Magiß rates, 8 Sed. 8. Magiſtrates, juſtices, or ſeneſchals, may ſummon all per- 

Kc. may in- ſons ſelling by meaſure, and all perſons aged eighteen, employed in mea- 

ſpect. ſuring ſaid ale, &c. to produce their meaſures, where generally uſed, on 
oath, to be regulated, &c. and after twenty-four hours ſervice of ſum- 
mons, any perſon ſhall refuſe to produce ſuch meaſures, the magiſtrate 
may by warrant commit ſuch perſon to the common gaol, unlefs the 
oftender be bound with two ſureties, to appear at next general ſeſſions 
of the peace ; where ſummarily examined, and if coated. fined not 

| above 40s. and committed until paid. 2 

Penaltics how 9. Sect. 2. All penalties under this act, ſhall be recovered on convic- 

regovered. tion of the party by confeſſion, or oath of one witneſs, before any ma- 
giſtrate, juſtice, or ſeneſchal of county of Dublin, by warrant of 'diſtreſs 
under the hand and ſeal of the magiſtrate before whom ſuch conviction 
had. Overplus, if any after ſale, returned. 


10. Sed. 


Og 


- 
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10. Seft. 10. All penalties when levied, applied to county of Dublin How applied, 


hoſpital. 
11. Said act and 25. G. 2. c. 15. made perpetual by 27 Geo. 3. cap. 41. 


fett. 8 | 


IX. Enhancing the price of ale, 
RS | Selling at 
1. By 17 & 18 G. 3. c. 8. / 7. No perſon ſhall fell or cauſe to be higher price 
ſold by retail any ſtrong beer or ale at a lower price than 2+ penny by the than herein. 
quart; nor any ſmall beer at an higher price than one penny for each 
quart, upon pain of forfeiting for each offence 51. on proof on oath before 
a juſtice of the county or city where ſuch offender ſhall reſide ; and ſuch 
juſtice ſhall grant a warrant to diſtrain for the ſame. 
2. And ſaid penalty ſhall be applied, one half to the poor of the pariſh, 
where the fine ſhall be levied, the other to the mformer. | } 


X. Innkeepers ſuffering tippling. 
Entertaining 
1. By 7. Will. 3. c. 17. /, 8. No keeper of any tavern, alehouſe or on Sundays: 
publick victualling-houſe ſhall entertain or permit to remain in his houſe 
any perſon (except his own family) during divine ſervice, or furniſh them 
with liquor of any ſort under penalty of forfeiting ten ſhillings for each 
offence ; and the perſon ſo entertained alſo forfeiting five ſhillings. Con- 
viction to be on oath before one juſtice, who may commit until tine paid. Panking at 
2. By 26. G. 3. c. 24. /. 34. Any victualler or perſons ſelling or li- unſeaſonable 
cenced to ſell beer or ale or ſpirituous liquors, in whoſe dwelling houſe or hours. 
other place any journeyman, apprentice or ſervant ſhall be found drink- | 
ing, tippling, or gaming at unſeaſonable hours, ſhall on conviction by oath 
of one witneſs, before a juſtice, forfeit ten pounds, for firſt offence, to be 
levied out of the goods of ſuch offender, by warrant under hand and 
ſeal of ſuch juſtice ; for ſecond offence, their recognizance at obtaining li- 
cence forfeited ; third offence, their licence ſhall be null and void. | 


XI. Perſons guilty of tippling. 


1. See ſect. 1. under former head. Perſons tip- 
2. By 26. G. 3. c. 24. { 33. Commiſſioners, chief or high conſtable, pling, &c. 

or petty, duly appointed under ſaid act, may at all times enter any dwelling 

houſe or place kept by victuallers, or perſons ſelling or licenced to ſell beer, 

ale or ſpirituous liquors, and apprehend, and take into cuſtody any jour- 

neyman, apprentice, ſervant, or labourer found therein drinking, tippling 

or gaming at unſeaſonable hours, and bring them before a juſtice to be 

dealt with as vagabonds. 


XII. Concerning 
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XI. Concerning drunkenneſs. 


tank 


no excuſe. 


whatever, through his voluntary drunkenneſs, ſhall be puniſhed for it as 
much as if he had been ſober. 1. Haw. 2. u. 3. / 6. 

2. If any offend their brethren by drunkenneſs, the churchwardens 
and ſidemen ſhall preſent the ſame to the ordinary, that he may be pu- 
niſhed by the G of the laws, according to their deſerts; and ſuch 


notorious offenders ſhall not be admitted to the holy communion, till they 
be reformed. Can. 61. : 


Spiritual cen- 
ſure. 


XIII. Detaining goods for the reckoning. 


| now- 1- An innkeeper may detain the perſon of the gueſt who eats, or the 

7 detain- horſe which eats, till payment. And this he may do, without any agree- 
ing. ment for that purpoſe. For men that get their livelihood by entertain- 
ment of others, cannot annex ſuch diſobliging conditions, that they ſhall 


retain the party's property in caſe of non-payment ; nor make ſuch diſ- 


advantageous and impudent a ſuppoſition, that they ſhall not be paid. 
And therefore the law annexes ſuch a condition, without the expreſs a- 
eement of the parties. Bac. Abr. Inns. D. 
For it would be hard to oblige him to ſue for every little debt; and a 
greater hardſhip, that he might not be able to find him who was his gueſt. 
Id. | | 
Horſe tobe 2. But an horſe committed to an innkeeper, may be detained only for his 
detained only on meat, and not for the meat of the gueſt, or of any other horſe; for the 


2 8 on chattles in ſuch caſe are only in the cuſtody of the law for the debt that 
ariſes from the thing itſelf, and not for any other debt due from the ſame 
party; for the law is open for all ſuch debts, and doth not admit private 
perſons to take repriſals. Bac. Abr. Inns. D. 1 Bul/. 207. 

Goods ſuffer- 4. In like manner, if the innkeeper give credit to the party for that time, 


ed tobe taken and lets him go without payment; then he hath waived the benefit of the 
be 7s no: Cuſtom, and mult rely on his other agreement. 8 Mod. 172. 
Goods ſeifed, 5. An innkeeper that detains a horſe for his meat, cannot uſe him; be- 
not tobe uſed. cauſe he detains him as in cuſtody of the law; and by conſequence, the 
detention muſt be in the nature of a diſtreſs, which cannot be uſed by the 
diſtrainer. Bac. Abr. Inns. D. 

Whether they 6. But by the cuſtom of London and of Exeter, if a man commit an 
may be ſold. horſe to an innkeeper, and he eat out his price; the innkeeper may take 
him as his own, upon the reaſonable appraiſement of four of his neigh- 
bours ; which was, it ſeems, a cuſtom. ariſing from the abundance of 
traffick with ſtrangers, that could not be known to charge them with the 
action. But the innkeeper hath no power to ſell the horſe, by the general 

cuſtom of the realm. Bac. Abr. Inns. D. - ; 
So in the caſe of Jones and Pearle, E. 9 G. In trover for three horſes, 
the defendant pleaded that he kept a publick inn at Gla/tenbury, and that 
| | the 


1. Drunkenneſs excuſeth no crime; but he who is guilty of any crime 
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negligence, or occafioned by the fault of him or his fervants. 8 Co. 
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the plaintiff was a carrier, and uſed to ſet up his horſes there; and 36/7. 
being due to him for keeping the horſes, which was more than t 

were worth, he detained and fold them, as well he might: but on de- 
murrer judgment was given for the plaintiff; an innkeeper having no 
power to ſell horſes, except by ſpecial cuſtom, as in the city of London. 
And beſides when the horſes had been once out, the power of detaining 
them for what was due before, did not ſubſiſt at their coming in again. 


Str. 557. 


XIV. Goods of a gueſt flolen out of an inn, 


1. Inns were allowed for the benefit of travellers, who have certain Innkeeper an- 
privileges whilſt they are in their journeys, and are in a more peculiar ſwerable for 
manner protected by the laws: It is for this reaſon, that the innkeeper 599% ftolen 
ſhall anſwer for thoſe things which are ſtolen within the inn, tho? not 
delivered to him to keep, and tho' he was not acquainted that the gueſts 
brought the goods to the inn; for it ſhall be intended to be through his 


Caley's caſe. 

In like manner, if an innkeer bids his gueſt take the key of his cham- 
ber and lock the door, and tells him that he will not take the charge of the 
goods; yet if they are ſtolen, he ſhall be anfwerable : becauſe he is charged 
by law for all things which come to his inn ; and he cannot diſcharge him- 
ſelf by ſuch or the like words. Dealt. c. 56. Black. 169. 

2, Every hoſtler, innholder, or others, who ſhall take upon them Hoftlers to 
the charge and keeping of horſes, geldings, or mares in ſtables or anſwer for 
out-grounds, ſhall be anſwerable for ſuch horſes, &c. which ſhall be Dorfes. 
delivered to them to be kept. Stat. 14 & 15 Car. 2. cap. 3. ſect. 1. 

3. Holt C. J. doubted whether a man is a gueſt by ſetting up his horſe Who ſhall be 
at an inn, tho? he never went into the inn himſelf ; but the other three 0 a 
juſtices held, that ſuch perſon is a gueſt by leaving his horſe, as much as if fx. ..q" _ 
= had ſtaid himſelf, becauſe the horſe muſt be fed, by which the inn- 
keeper has gain ; otherwiſe if he had left a trunk, or a dead thing. 

1 Salk. 388. 1 3 | 

So, if : man comes to an inn with a hamper, in which he hath certain j ,,;...,04s 
goods (to wit, hats, as the caſe was), and departs leaving it with the hoſt, with the hoſt. 
and two days after comes again, whereas in the time of his abſence this 
was ſtolen ; he ſhall not have any action againſt the hoſt, becauſe he was 
not a gueſt at the time of the ſtealing, and the hoſt had no benefit by the 
keeping thereof, and therefore ſhall not be charged for the loſs thereof in 
his abſence. 1 Rolls Abr. 2. | 

If an attorney hires a chamber in an inn for a whole term, the hoſt is not Hiring a 
7 with any robbery in it, becauſe the party is as it were a leſſee. hamber. 

0. 877. | „ | 

If one comes to an inn, and makes a previous contract for lodging for a Lodging in an 


ſet time, and doth not eat or drink there; he is no gueſt, but a lodger, and inn. 
| | {0 


ſo not under the innkeeper's protection: but if he eats and drinks, or pays 


for his diet there, it is otherwiſe. 12 Mad. 255. I 
Soldiers bil- Soldiers billeted are gueſts. Clayt. 97. 4 
m_ are 4 
* ' = | 
os XV. Gueſts ſtealing goods. Y 


— 


A gueſt in a common inn, ariſing in the * time, and carrying goods 
out of his chamber into another room, and from thence to the ſtable, in- 
tending to ride away with them, is guilty of "_ altho* there was no 
treſpaſs in the taking of them (which yet is generally required in caſes of 


felony.) Dalt. c. 40. 
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XVI. Ads relative to the above heads. 


14. 15. Car. 2. cap. 18. 

Revenue acts. 33. G. 2. cap. 10. 1. G. 3. cap. 7. 3. G. 3. cap. 21. 
5. G. 3. cap. 16. 7. G. 3. cap. 27. 11.12. G. 3. cap. 7. 13. 14. G. 3. cap. 
8. 15. 16. G. 3. cap. 15. 17. 18. G. 3. cap. 8. 19. 20. G. 3. cap. 12. 
21. 22. G. 3. cap. 15. 23. 24. G. z. cap. 29. 25. G. 3. cap. 34. 26. G. 
3. cap. 4 6. 27. G. 3. cap. 26. 


4. Ann. c. 14. 25. G. 2. c. 15. perpetual by 27. G. 3. c. 41. / 1. 2 
Meafures. 21. 22. G. 3. c. 29. 1 | 
Almanack. = 

| 1 
See ſtamp act for each year. 11 
1 1 
16 
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Annuities. 


Y ſeveral acts, a certificate of an annuitants life, ſigned by the miniſter 
LY or curate of the pariſh, if living in Ireland, muſt be produced to 
vice-treaſurer, on demanding payment (except annuitant or nominee 
appear ;) if annuitant beyond ſea, proof before a baron of the exchequer 
of his life, and barons certificate thereon ſufficient. 3 

Perſons entitled to receive annuities, who ſhall neglect to demand the. 
fame for three years, ſhall for ever loſe and forfeit the ſame. 2 
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1. H HIS word has two ſignifications in law; the one is, removing a Appeal, what, 
bk 1 cauſe from an inferior court or judge, to a ſuperior; as from 
27 one or more juſtices, to the quarter- ſeſſions. 
Y The other kind of appeal (which is the ſubject of this title) is a proſe- 
cution againit a 14 offender, by the party's own private action; pro- 
ſecuting alſo for the crown, in reſpect of the offence againſt the publick. 
2 Haw. 155. u. 232. s | 
2. An appeal is brought in three caſes; 1. By a man for a wrong to his Ia what caſes 
anceſtor. 2. By a wife for the death of her 1 3. For wrong done 2" appeal may 
to the appellants themſelves, as in the caſe of robbery, rape, or mathem ; * brought. 
but this laſt is diſuſed, on account of the nicety of the pleadings, and the 
charge of the proſecution ; and the method of indictment is now generally 
taken. Wood. b. 4. c. 5. | 
bo | 3. A perſon acquitted on an indictment of murder, ſhall not be ſet at li- Within what 
- = berty, but ſhall be recommitted, or bailed till the year and day be paſt ; "mean appeal 
” = within which time an appeal may be brought. Eng. fat. 3 H. 7. c. 1. 5 
* 4. It is certain, that an appeal may be commenced before the ſheriff and Appeal 
7 = coroner, and removed from them into the king's bench by certiorari, 2 brought be- 
3 Haw. 156. n. 234. /. 10. fore the byes 
- = 5. And it ſeems to be holden in Fitzherbert's abridgment, that juſtices of .,,,.._ 
1 the peace have power to receive appeals; but there is much greater autho- Appeal 
rity for the contrary opinion. 2 Haw. 1 56. u. 233. /. 9. it brought be- 
6. If the perſon appealed ſhall be acquitted, he appellor ſhall be im- 3 
priſoned for a year, and reſtore damages to the party, and be grievoully perſon fac 
fined to the King. 13 Ed. 1. f. I. c. 12. That is, if the appeal ſhall ap- quitted on 
pear to the court to have been malicious. 2 Haw. 198. u. 28 5. . 140, appeal. 
7. Foraſmuch as an appeal is the ſuit of the party, as well as of the he King 
king, hence it is that the king cannot pardon an offender found guilty up- can't pardon 
on an appeal, as he may when found guilty upon an indictment ; for in on an appeal. 


ſuch caſe he can only pardon for himſelf, but not for the party. 2 Haw. 
155. u. 232. 
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J. Who may take apprentices. 
II. Binding of apprentices. 4 
IIl. Differences between the maſter and apprentice. 4 
IV. Apprentice ſtealing his maſter's goods. b 
V. Inticing away an apprentice. 'S 
VI. Aſſigning apprentices. 

VII. Maſter dying. | —_ 
VIII. Apprentices ſetting up their trades. -R 


J. Who may take apprentices. 


„ Rn veg 
rs 


Aliens, 1. An alien artificer ſhall not take any apprentice or ſervant to work 
with him, unleſs. it be his ſon or daughter, or elſe a ſubject born, on pain 


to forfeit twenty pounds. Eng. fat. 1. Rich. 3. cap. 9. ſect. 11. J 
2. No ſtranger born out of the king's obeiſance uſing any trade, ma- 4 


ow 


Strangers 
may take fix. nufactory, or occupation, and inhabiting within any of the cities, bo- 
roughs and liberties thereof, ſhall at any one time retain and keep in their 
ſervices, any apprentices or journeymen, or covenant ſervants above f 
the number of ſix beſides their ſons or daughters, who are all to be pro- - 
teſtants or elſe proteſtant ſubjects and born under his obeiſance, upon 1 
pain to looſe their freedom. c. Stat. 14 & 15 Car. 2. cap. 1123. f 
ſed. 6. E n 
0 8 * 
This act, as far as it concerns the encouraging protgſtant ſtrangers, is revived 3 tl 
and made perpetual by Stat. 4 Geo. 1. cap. 9. 5 35 5 
Gunſmiths, , 3. No perſon making locks or barrels for ſire- arms, or making words, [. 
&c. taking Knives, or other weapons, ſhall take to prentice, or receive or inſtruct ass na 
papiſts. an apprentice, any perſon of the popiſh religion, on pain that every per- hi 
ſon ſo offending ſhall for every fuch offence forfeit twenty pounds, to be th 
recovered by bill, &c. in any court of record, one moiety to be to his in. 
Majeſty, and the other to the informer, or them that ſhall ſue for the do 
ſame. Stat. 7 Will. 3. cap. 5. ſed. 7. | = ca 
Indentures 4. The indenture of apprenticeſhip, and all bonds and contracts to-be thi 
void, made by reaſon of any ſuch popiſh perſon being put to be an apprentice as ed, 
aforeſaid, ſhall be void, and every ſuch perſon of the popiſh reli 10n who the 
ſhall be put to be an apprentice contrary to this a&, and who ſhall exerciſe of 
the {aid art, ſhall for every ſuch offence forfeit twenty pounds, to be ſued 8. 
for and recovered as aforeſaid to the uſes before mentioned, and the juſ- | 
tices of the peace, and head officers. of cities and towns corporate are re- beit 
quired to ſend for all apprentices of ſuch perſons exerciſing the art afore- 4 
faid whom they ſhall ſuſpect, and ſhall tender to them the oaths and de- = 
4 


claration which are preſcribed by Eng. /tat. 3.& 4 Will. & Mar. cap. a. to be by 
| them 


„ 
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them taken and ſubſcribed, and the refuſal of ſuch perſons to take the Refuſal to 
ſaid oaths or ſubſcribe the ſaid declaration, ſhall be a conviction of his be- _ the 
ing guilty, as alſo of the maſter of ſuch apprentice, unleſs fuch maſter **"* 
ſhall prove that ſuch apprentice at the time of entering his ſervice was 
known or reputed to be of the proteſtant religion. Se. 8. | 

5. No attorney, ſix-clerk, ſolicitor, officer or deputy officer in any of Attornies, 
the courts aforeſaid, ſhall preſume to take, keep, or have any papiſt or Wh, ng 
reputed papiſt to be his apprentice or clerk. Stat. 6 Ann. cap. 6. ſect. 6. * 

6. No papiſts who ſhall be permitted to follow any trade, ſhall here - papiſts to 
after take or keep more than two apprentices at a time in any ſuch trade, take but two 
except the hempen or flaxen manufacture, and that for no leſs a term of at a time. 


- apprenticeſhip than ſeven years, and whatever papiſt ſhall offend therein, 


all forfeit one hundred pounds for every ſuch offence, to be recovered 
by ſuch perſon who ſhall fue for the ſame, in ſuch manner as the ſeveral 
forfeitures exceeding the ſum of ten pounds herein before mentioned are 
to be recovered. Stat. 8 Ann. cap. 3. ſect. 37. 


II. Binding of apprentices 


1. One cannot be bound an apprentice without deed. 1 Salk. 68. Binding to 

2. Andan apprentice mult be retained by the name of an apprentice ex- be by deed. 
preſly, otherwiſe he is no apprentice, tho' he be bound. Dalt. c. 58. 3 m 

3. It ſeems clearly agreed, that by the common law infants, or perſons apprentice. 
under the age of 21 years, cannot bind themſelves apprentices, in ſuch a Infantbound, 
manner as to intitle their maſters to an action of covenant, or other action, tho! under 
for departing their ſervice, or other breaches of their indentures : which e. 
makes it neceſſary, according to the uſual practice, to get ſome of their 
friends to be bound for the faithful diſcharge of their offices according to 
the terms agreed on. Bac. Abr. maſter and ſervant. B, 

But if his father, or other perſon, doth covenant for him, ſuch covenant The father 
ſhall bind the father, or ſuch other perſon : as in the caſe of Whitley and pany 56d 
Loftus, M. 10 G. 2. In the indenture of apprenticeſhip, the father cove- for zn infant. 
nants to pay the apprenticeſhip money ; the ſon covenants to account for , 
his maſter's goods ; and in the concluſion, the father and ſon each bind 
themſelves for the true performance of all covenants and agreements there- 
in. By the court: The end of binding the father was to anſwer wrongs 
done by the ſon, and he muſt anſwer for any; and the covenant that 
each did bind himſelf muſt be ſo, where the ſon is bound to perform the 
thing for which the covenant was made; and this clauſe is uſually inſert- 
ed, that the covenants may be taken diſtributively, to wit, that each of 
the covenantors ſhould perform his part; and this makes the covenant 
of the ſon hind the father, who covenanted for him as well as for himſelf. 

8. Mod. 190. | | | 

But a covenant between the maſter and a third perſon, the infant not 
being party, maketh not an apprenticeſhip. 2 Sa/k. 479. 

4. The miniſter and church-wardens of every pariſh within this king- Binding poor 
dom, may bind out with the conſent and approbation of one juſtice of children. 
the peace for the county where ſuch pariſh ſhall lie, any child they find 
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begging within their pariſh, or any other poor child within the pariſh, 
with the conſent of the father if living, or of the mother if the father be 
dead, to any honeſt and ſubſtantial proteſtant houſe-keeper, or proteſtant 
tradeſman, that will entertain ſuch child as a menial ſervant, till ſuch 
child arrives to the age of one and twenty, or to any credible tradeſman 
as an apprentice to his trade, till ſuch apprentice be twenty-four years old 
compleat. Stat. 2 Geo, I. cap. 17. ſect. 12. : | 

5. The age of every child thus bound out as a menial ſervant, or as an 
apprentice, ſhall be aſcertained in the indentures by which the child 1s 
bound out, and the age fixed by ſuch indenture, ſhall in all controverſies 
that may ariſe betwixt ſuch apprentice and their reſpective maſters and 
miſtrefles, be taken for the true age of ſuch child, and an exempliſication 
of ſuch indentures which ſhall be always entered in the veſtry book of the 
pariſh where any ſuch child ſhall be bound out, being ſigned and ſealed 
by the miniſter and church-wardens, ſhall in all controverſies be as au- 
thentick as a counter: part of the ſaid indentures. Sect. 1 3. | 


6. Covenants uſually inſerted in favour of ſervants in other indentures 
of apprenticeſhip, ball be inſerted in the ſaid indentures. /ect. 15. 


7. Stat. 23 Geo. 2. cap. 11. ſed. 1. It ſhall be lawful for the incorporate 
ſociety for promoting Engliſh prote/tant Schools, under their ſeals to appoint 
ſuch perſons as they ſhall think proper in every province, to take up all 
children they ſhall find begging, or led about by any vagrant begging per- 
fon, who ſhall appear to them to be under the age of twelve years, and a- 
bove the age of five years. | 

8, It ſhall be lawful for the ſaid ſociety, or any three of the committee 
of fifteen, to ſend fuch children to be educated in any charter ſchool, and 
when of proper age to bind out them to any proteſtant, till ſuch child ar- 
rives at the age of one and twenty years, or as an apprentice to any credi- 


table proteſtant tradeſman, till ſuch apprentice be twenty four years old 


compleat. ect. 2. 

9. The age of every child ſo bound out as a menial ſervant, or as an ap- 
prentice, ſhall be aſcertained in the indentures by which the child is bound 
out, and the age fixed by ſuch indenture, ſhall, in all controverſies that may 
ariſe between ſuch ſervant or apprentice and their reſpective maſters and 


88 miſtreſſes, be taken for the true age of ſuch child, and an exempli fication 
tion of inden- of ſuch indentures, which ſhall be always entered in a book of the ſaid ſo- 


tures, 


ciety to be kept for that purpoſe, and ſigned by the ſaid committee of fif- 
teen, or any three of them, ſhall in all controverſies relating thereto, be 
as authentick as a counterpart of the ſaid indenture. ect. 3. 

10. By the ſeveral ſtamp acts the indenture (except where no fee given, 
or not exceeding ten pounds, or the indenture for binding poor pariſh, or 


other poor children ſupported by publick or private charities ;) ſhall be | N 


on a 28. 6d. ſtamp. 


III. Differences 
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II. Differences between the maſter and apprentice.” 


1. The maſter is allowed by law, with moderation, to chaſtiſe his ap- Matter may 
prentice. Dalt. c. 58. Blac. Com. 1. 428. chaftiſe his 
2. An apprentice being by deed, cannot be diſcharged but by deed : hut bee 
the maſter and apprentice may, by agreement between themſelves, leave Wai oe ; wg | 
each other; and if ſo, then the maſter may give leave under his hand for ſelf can diſ- 
the apprentice to depart; and then one juſtice out of ſeſſions may diſcharge charge his 
him, allowing the cauſe of his departure. Dalt. c. 58. 6 Mod. 182. Apprentice. 
But it ſeemeth that this ſhall not extend to pariſh apprentices, for that 
there the miniſter and church-wardens are parties to 12 contract, which 
cannot therefore be avoided by any agreement between the maſter and his 
apprentice. mt | 
3. Stat. 2. Geo. 1. cap. 17. ſect. 15. Any of his Majeſty's juftices of the Differences 
peace for the county where ſuch children live, may on complaint of ill between the 
uſage or cruel treatment, examine into the behaviour of the maſter or miſ- — 
tres complained of, and in caſe the complaint appear groundleſs, fuch juf. Pe 
tice of the peace ſhall have power to order reaſonable correction ſor fach 
ſervant or apprentice complaining without cauſe; but if immoderate ſe- 
verity or cruel uſage be fully proved againſt the maſter or miſtreſs, ſuch 
Juſtice is required to diſcharge ſuch ſervant or apprentice from ferving the 
ſaid maſter or miſtreſs, and to bind him or her apprentice to ſome other 
maſter or miſtreſs for the remainder of the time. | | 
5. It may be lawful for any two juſtices of the peace, to hear aud de- Complaints of 
termine all complaints of apprentices employed in any handy-craft trade apprentices. 
or manufacture, and to remove ſuch apprentice if they ſhall find juſt cauſe 
for ſo doing, from ſuch ſervice, by order under their hands and ſeals, and 
by the like order to turn over fuch apprentices to ſome other maſter or 
miſtreſs of the ſame trade, for the remainder of the term of ſuch appren- 
ticeſhip. ect. 20. | | 
6. If any ſuch maſter or miſtreſs ſhall find him or herſelf aggrieved by Appeal to the 
ſuch order, it ſhall be lawful to appeal to the juſtices at the next general ſeſſions. 
quarter-ſefſions, to be held in ſuch county, or county of a city or town, 
which juſtices are to determine the ſame, and their order on ſuch appeal 


to be final to all parties. ſect. 21. 


7. It ſhall be lawful for any two. 7u/tices, upon application by any appren- Miſufage of 
tice upon whoſe binding out no larger ſum than five pounds was paid, con- apprentices. 
cerning any miſuſage, refuſal of neceſſary proviſion, cruelty, or other ill 
treatment of ſuch apprentice, by. his or her maſter or miſtreſs, to ſum- 
mon ſuch maſter or miſtreſs to appear, at a reaſonable time to be named 
in fuch ſummons; and ſuch juſtices ſhall examine into the matter of com- 
plaint, and upon proof thereof made upon oath to their ſatisfaction, whe- 
ther the maſter or miſtreſs be preſent or not, if ſervice of the ſummons Piſcharge hy 
be alſo upon oath proved, the ſaid juſtices may diſcharge ſuch apprentice warrant. 
by warrant or certificate under their hands and ſeals, for which no fecs 
ſhall be paid. Stat. 25. Geo. 2. cap. 8. ſect. 3. | 

8. And 
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Complaints 8. And it ſhall be lawful for ſuch jz/ices, upon application or complaint 4 
by maſters. made upon oath by any maſter or miſtreſs againſt any ſuch apprentice, 8 
touching any miſdemeanor, miſcarriage or ill-behaviour in his or her ſer- 
vice, hear, examine and determine the ſame and to puniſh the offender |: 
by commitment to the houſe of correction, there to be corrected, and 3 
held to hard labour for a reaſonable time, not exceeding one calendar 3 
month, or otherwiſe by diſcharging ſuch apprentice. feet. 4. 5 1 
9. If any perſon ſhall think themſelves aggrieved by ſuch determinati- 7 
on, order or warrant of ſuch ju/tices, ſave and except any order of com- 
mitment, they may appeal to the next quarter: ſeſſions to be held for the 
county or place where ſuch determination or order ſhall be made; which 1 
eneral quarter. ſeſſions is impowered to hear and finally determine tage 
Coſt me, and to award ſuch coſts to any of the reſpective perſons appellant 
_ or reſpondent, as the faid ſeſſions ſhall 1 8 reaſonable, not exceeding 
five pounds, the ſame to be levied by dittre s and ſale, F the goods of ibCe 
party. ſect. 5. | | | 

No C:-tiorari, 10. No writ of Certiorari or other proceſs ſhall iſſue, to remove any 
proceedings had in purſuance of this act, in any og his Majeſty's courts _? 
of record at Dublin. ſect. 6. : 


Appeal. 
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11. Stat. 29-Geo. 2. cap. 8. ſect. 13. The complaints, differences and 
diſputes, which by the act 25 Geo. 2. cap. 8. are directed to be heard and 
determined by two or more ſuch juſtices of the peace, as in the ſaid act are 
deſcribed, ſhall be heard and determined by one fuch juſtice ; which one 
Juſtice is impowered to make ſuch orders, and do all ſuch other acts as two bi. 
or more ſuch juſtices are impowered by the ſaid act to make or do, with 3 
like liberty of appeal from the determination, order or warrant of ſuch 
One Juſtice, as by the ſaid act is provided, from the determination of two 
or more ſuch juſtices : and the ſaid act, with the alterations and amend- 
ments - "aq contained, ſhall be continued to the 25th day of March, 
1760, Wc. - | 

12. By the act 23 Geo. 2. cap. 11. If any child bound out by the in- 


One juſtice, 
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— corporate ſociety for promoting Engliſh prote/tant Schools, ſhall withdraw 1 l 
| without licence of the maſter or miſtreſs, or behave diſorderly, ſuch child 3 
or apprentice ſhall be puniſhed in ſuch manner as hired ſervants departing r 
their maſters ſervice, within the time for which they were hired, are liable 1 t 
= be puniſhed by the act of the ſecond of King George the firſt. bid. 0 
, 4. 
Appeal to the 13. Provided that if any party ſhall think him or herſelf aggrieved by any K 
ſeſſions. thing which ſhall be done in purſuance of this act, he or ſhe may appeal to 
the next quarter ſeſſions of the peace for the county, or the county of the 
city or town, where the party complained of in ſuch appeal ſhall reſide, b 
notice of which appeal ſhall be given in writing to the other party fourteen a 
days before ſuch quarter: ſeſſions, and the reſpective juſtices of the peace, 8 
or the greater part of them, who ſhall hold ſuch quarter: ſeſſions; are re- 
quired to determine the matter of ſuch appeal, and to give under their A 
hands and ſeals a certificate, ſignifying what their determination is, which 
{hall be concluſive to all parties, and all perſons concerned are required, 
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moned, or did appear. 


Apprentices, 35. 
upon ſuch certificate's being produced to them, immediately to obey ſuch 
determination; and if any perſon ſhall negle& or refuſe ſo to do, they ind ment 
may be indicted at ſome following quarter-ſeflions, to be held as aforeſaid, formiſdemea- 
as for a mifdemeanor, and puniſhed if found guilty, as perſons guilty of nor. 
miſdemeanors may now be puniſhed. Ibid. ſect. 5. 

14. In caſe there be no ſufficient time to give the ſaid fourteen days no- 
tice, the ſaid appeal ſhall be made to the ſecond quarter-ſeſlions- on giving 
the like notice. Ibid. ſect. 6. 

Thoſe acts are made perpetual by 5. G. 3. c. 15. /, 39. 

An apprentice was diſcharged, the maſter having ud him unkindly, and Unkind 
refuſing to provide for and entertain him: But this is not a good ground vſage. 
for the diſcharge; for there is a power to oblige the maſter to receive and 
entertain the apprentice, and v/mg him unkindly is too looſe. ' Str. 1014. 

15. An apprentice being lame, and having the king's evil, and in the Sickneſa no. 
opinion of ſurgeons incurable ; therefore the juſtices diſcharge the maſter cauſe of diſ- 
from his apprentice, becauſe the maſter cannot now have the end of the charge. 
binding, which was,, the ſervice of his apprentice. But the ſtatute only 
impowers the juſtices to diſcharge for miſbehaviour, and not for ſickneſs ; 
for the maſter takes the apprentice for better and worſe, and is to provide 
for him in ſickneſs and in health. Str. 9. 

H. 5 G. K. and Gill. An order of ſeſſions for diſcharging an appren- Matter muſt 
tice was quaſhed, becauſe it did not ſet forth, that the maſter was ſum- be ſummon- 

Str. 143. 1013. ed, 
16. As the juſtices may diſcharge the apprentice from his maſter, for ill Maſter may 
uſage ; ſo alſo they may diſcharge the maſter from the apprentice, for evil be diſcharged. 
and diſorderly behaviour. Read. Appr. 


V. Apprentice flealing his maſter's goods: 


1. Stat. 33 Hen. 8. ſefſ.- 1. cap. 5. ſet. 1. Servants to whom any caſ- os the 
kets, jewels, money, goods or cattalls by their maſters ſhall be delivered to god. 
keep, that withdraw and go away with the ſaid money, c. to the intent 
to ſteal the ſame and defraud their maſters thereof, contrary to the truſt to 
them put; or elſe being in the ſervice of his ſaid maſter, without aſſent or 
commandment of his maſter, imbezzle the fame, or otherwiſe convert the 
ſame to his own uſe with like purpoſe to ſteal it, if the ſaid goods, c. that Felony. 
any ſuch ſervant ſhall go away with or imbezzle, with purpoſe to ſteal it, 
be of the valour of forty ſhillings, the ſame ſhall be adjudged felony. 

2. Provided that this act ſhall not extend to apprentices, nor to any per- Apprentices: 
ſon within the age of eighteen years, going away with his maſter's goods, under eigh- 
or otherwiſe converting the ſame to their own uſes, during the time of their cen years. 
apprenticeſhip, or being within the age of eighteen years. hid. ſect. 2. 

: But if they be eighteen years of age, they ſhall be guilty as other per- 
Ons. iin 33% rt . 17 | | 

3. Stat. 2 Geo. 1. cap. 17. ſet. 23. If any perſon, be found: guilty of Clayy taken 
any of the offences in the ſaid ſtatute, 33 Hen. 8. or ſhall ſtand mute or «way. 
challenge peremptorily above twenty, they ſhall ſuffer death as in caſes of 
felony, without beneſit of clergy. 
VI. Inticing 
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VI. Inticing away an apprentice. 


1. The inticing of an apprentice to depart from his maſter, is not an of- 
fence of a publick nature, for which an indictment will he, but the par- 
ty's remedy is by an action on the caſe, which he may well maintain. 
6 Mod. 182. O. and Daniel. = | 

2. Stat. 2 Geo. 1. cap. 17. ſed. 16. If any perſon bound out as an 
apprentice or ſervant, purſuant to this act, ſhall depart their ſervice with- 
out their conſent, unleſs ſuch apprentice hath been diſcharged purſuant 
to this act, ſuch ſervant or apprentice ſhall be puniſhed in like manner 
as hired ſervants departing their ſervice within the time for which they 
hired themſelves, are liable to be puniſhed by this act. 

3. Any perſon who ſhall entertain any ſuch apprentice, bound out as a- 
foreſaid, either as a houſhold ſervant, or as an apprentice or journeyman 
at his trade, before his time of ſervice be expired, unleſs he has the conſent 
of the perſon to whom he was bound, or have a regular diſcharge from 


his former ſervice, given him by ſome juſtice of the peace, upon full proof 


of ill uſage from his former maſter or miſtreſs, ſhall forfeit forty pounds, 
to be recovered by the perſon having a right to the ſervice of ſuch appren- 
tice. Ibid. ſect. 17. | 

4. Stat. 23 Geo. 2. cap. 11. ſe. 7. If any perſon ſhall ſeduce or in- 
tice to run away, or ſhall forcibly carry away, or attempt to carry away, 
any child placed, or going to be placed in any of the ſaid charter or chari- 
ty ſchools, or from their ſervices or apprenticeſhips, or ſhall harbour, con- 
ceal or entertain any ſuch child knowingly, the perſon ſo offending, being 
thereof convicted, ſhall be committed to the houſe of correction for ſix 
months, there to be employed in hard labour. | 


VH. Aſſigning apprentices. (2) 


E. 3 G. K. and Barnes. Order returned on a certiorari: It is reſolved 


by the juſtices at the ſeſſions, where a perſon was bound an apprentice to 
Barnes by the pariſh officers, and Barnes had aſſigned him to another, 
that the aſſignment is void, and they direct Barnes to take his apprentice 


again. But by the court; The ſeſſions had no power to judge of the vali- 


dity of a deed, or to hinder a man from aſſigning his apprentice. The 


covenant to provide for him is well performed, if the perſon to whom he 


is bound aſſigns him to another to provide for him. Wherefore the order 


was quaſhed. Foley 155, Str. 48. 

For the juriſdiction of the juſtices extends no farther than to compel the 
maſter to take care of his apprentice : but in what manner he does it, whe- 
ther in his-own houſe or otherwiſe, is nothing. to them. But if the aſ- 
lignee of the apprentice doth not provide for him, the firſt maſter may be 


compelled to do it, and he may take his remedy over. S. C. V. 1. 110. 


VIII. Maſter 
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VIII. Maſter dying. 


It hath been ſaid, that if the maſter dies, the apprentice goes to the Mafter dying. 
executor or adminiſtrator to be maintained, if there are aſſets; but the 
executor or adminiſtrator may bind him to another maſter for the remain- 
ing part of his time. 

And in M. 10 V. K. and Peck. Eyre J. held, that an apprenticeſhip perſonal 
is a perſonal truſt between the maſter and ſervant, and determines by the truſt. 
death of either of them; and by the death of either of them, the end and 
deſign of the apprenticeſhip cannot be obtained, and it may be the execu- 
tor Is of another trade; he admitted, covenant would lie againſt the exe- 
cutor, but in that there is no inconvenience, becauſe the executor may 
make his defence by pleading no aſſets, or debts of a higher nature. Holt 
Ch. J. faid, that by the cuſtom of London, the executor ſhall put the ap- 
prentice to another maſter of the ſame trade; and that in other places, it 
would be very hard to conſtrue the death of the maſter to be a diſcharge 
of the covenants; he ſaid, it had been held, that the covenant for in- 


ſtruction failed, but that he ſtill continues an apprentice with the executor, 


as to maintenance. 1 Salk, 66. | 

By the act, 2 Geo. 1. cap. 17. ſef. 14. On the death of the maſter, to Executor of 
whom a child is bound apprentice by the miniſter and church-wardens, his the maſter. 
executors or adminiſtrators ſhall have a right to the labour of ſuch ap- 
prentice for the remainder of the term, during which he was by his in- 
denture obliged to ſerve. | 


TX. Apprentices ſetting up their trades. 


By the common law, no man may be prohibited to work in any lawful Setring up a 
trade or in more trades than one, at his pleaſure. 11 Co. 53. ace. 

So that without an act of parliament no man may be reſtrained, either to N ,cara;ne 
work in any lawful trade, or to uſe divers miſteries or trades ; therefore an without a 
act of parliament made to reſtrain any perſon herein, muſt be taken ſtrict- law. 
ly, and not favourably as acts made in aſſirmance of the common law. 


A. Indenture of a pariſh apprentice; on 2 Geo. 1. cap. 17. 


"I "HIS indenture made the——day of ——in the year of our lord 

| Between A. B. the miniſter, and C. D. and E. F. church-wardens of the 
pariſh of in the county q the one part, and A. M. of ——— 
in the ſaid pariſh, ſhoemaker, of the other part, «witneſſeth, that the ſaid mini- 


fter and church-wardens, by and with the conſent and approbation of J. P. Ejq; 


one of his majęſiy s juſtices of the peace for the ſaid county, have by theſe pre- 


ſents put, placed, and bound A. P. a poor boy (or girl) found begging in the ſaid 


pariſh, (or whoſe father F. P. or if the father be dead, wwho/e mother M. P. 
hath conſented to his, or her, being bound apprentice) which ſaid A. P. is now 
of the age of: years, to be an apprentice with him the ſaid A. M. and as 


H | an 


Apprentices. 


an apprentice with him the ſaid A. M. to dwell, from the dat of 1 7 preſents, 
until the ſaid A. P. ſhall come to the age of twenty-four years (or, if a female, 
until the ſaid A. P. ſhall come to the age of twenty-one years, or the time of her i 
marriage, which ſhall firſ# happen) according to the ſtatutes in ſuch caſe made 5 
and provided. By and during all which time and term, the ſaid A. P. ſhall the * 
ſaid A. M. 1 maſter well and faithfully ſerve, in all ſuch lawful buſineſs 
as the ſaid A. P. ſhall be put unto by the command of his ſaid maſter, according 4 
to the poꝛver, wit, and ability of him the ſaid A. P. and honeſtly and obedient- S + 
ly in all things ſhall behave nimſelf towards his ſaid maſter, and honeſtly and 
erderly towards the reſt of the family of the ſaid A. M. And the faid A. M. 
for his part, for himſelf, his executors and adminiſtrators, doth hereby promiſe 
and covenant, to and with the ſaid miniſter and church-wardens, for them and 
their ſucceſſors, and for the ſaid A. P. that he the faid A. M. ſhall the ſaid A. 
P. in the craft, miſtery, and occupation of a ſhoemaker, which he the ſaid A. 
M. now uſeth, after the beſt manner that he can or may, teach, inſtruct, and in- 
form, or cauſe to be taught, inſtructed, and informed, as much as thereunto be- 
longeth, or in any wiſe appertaineth. And that the ſaid A. M. ſhall alſo find 5 
and allow unto the ſaid apprentice ſufficient meat, drink, apparel, waſhing, 7 
| lodging, and all other things needful or meet for an apprentice, during the term” 4 
: aforeſaid. In witneſs whereof, the ſaid parties have hereunto ſet their bands A 


and ſeals, the day and year fir/t above written. 
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The Aſſent of a juſtice. a 0 oF 


J. P. eſquire, one of his maje}ty's juſtices of the peace in and for the ſaid coun C 
ty of- do hereby declare my conſent and approbation to the binding the a= 
bovenamed A. P. an apprentice to the abovenamed A. M. according to the form 
and ect of the aboveꝛoritten indenture. Given under my hand and ſeal the= 4 th 


day of- 
pe 
. * * ® = * * a 
B. Complaint of an apprentice to one juſtice againſt his maſter ; | t 
| | __ 7: 
County of HE information. and complaint of A. P. apprentice to A. M. 43 pr 
Dublin. E in the ſaid county, huſbandman, taken and made ber 
Len oath, if he is above 14 years of age] before me one of his mafgſiys juſ- nun 
tices f the peace in and for the ſaid county, the————day of in the 
Who ſaith, that he the ſaid A. P. about a year and a half ago laſt pap, RR 
became bound an apprentice by indenture to A. M of 8 227 1 fur 
| _— ; ** jo 3 * Jince he entered upon the ſaid apprenticeſhid, RK M. 
e faig A. M. hath miſuſed and ill treated him the ſaid t - = 
ticularly [as the caſe al WL. e = wad wk 48 2 
AP 'F 
Taken and ſigned the day and . his 455 1 


year above; before me 


J. P. 


. 


Apprentices. 


C. Summons of the maſter by one juſtice, on complaint of the 
apprentice. 


County of Dublin. e the conſtable of —— 


HEREAS complaint hath been made unto me one of his Ma- 
feſty's juſtices of the peace in and for the ſaid county, by A. P. ap- 
prentice to A. M. of in the ſaid county, huſbandman, that he the ſaid 
A. M. hath miſuſed and ill treated him the ſaid A. P. and particularly Cas the 
caſe ſhall be:] Theſe are therefore to require you to ſummon the ſaid A. M. to 
appear before me at—————in the ſaid county, one — 4% of 
7 anſwer unto the ſaid complaint ; and alſo that you give notice unto him, 
to bring with him the indenture of apprenticeſhip between him and his ſaid ap- 
prentice ; and alſo that you bring before me at the ſame time and place the ſaid 
A. P. to make good the ſaid complaint ; and alſo that you bring with you this 
precept, and . unto me then and there what you ſhall have done in the exe- 
cution thereof. Given under my hand and ſeal the————day, &c. 


D. Diſcharge of an apprentice by one juſtice, on the maſter's 
miſuſing him. 


County of HEREAS complaint hath been made before me. one 

Dublin. of his Majeſty's juſtices of the peace in and for the ſaid 
county, by A. P. apprentice to A. M. of———in the ſaid county, taylor, 
that he the ſaid A. M. hath miſuſed and ill treated him the ſaid apprentice 
[and particularly, as the caſe ſhall be]; And whereas the ſaid A. M. hath ap- 
peared before me in purſuance of my ſummons ts that purpoſe, but hath not clear- 
ed himſelf of and from the ſaid accuſation and complaint, but on the contrary 
the ſaid A. P. hath made full prof of the truth thereof before me upon oath ; 
I therefore by theſe preſents do diſcharge him the ſaid A. P. of and from his ap- 
prenticeſhip to the ſaid A. M. any thing in the indenture of apprenticeſhip made 
betwixt them, or otherwiſe howſoever, to the contrary notwith/tanding. Given 
under my hand and ſeal the. day of &c. 

[ Or, And whereas it hath been duly proved before me as well upon the oath of 
A. C. conſtable of: aforeſaid, as otherwiſe, that he the ſaid A. C. did 
duly ſummon the ſaid A. M. to appear before me at a reaſonable time in the ſaid 


Summons mentioned and ſpecified ; but notwithſtanding the ſame, he the ſaid A. 


M. hath not appeared before me according to ſuch ſummons : I therefore havin 
duly examined into the maiter of the ſaid complaint, and the truth thereof having 
been fully proved before me upon oath, do diſcharge, &c. © 


H 2 E, com- | 


Apprentices. 


E. Complaint to one juſtice of the maſter againſt his apprentice. 


County of HE complaint and information of A. M. of —— in the 
Dublin. ſaid county, huſbandman, taken on oath before me one 


of his Maje/ty's juſtices of the peace in and for the ſaid county, the 


0 


Who ſaith, that A. P. having been bound to him an apprentice by indenture 
bearing date the day, &c. and having entered upon his apprenticeſhip 
accordingly, hath been refractory and diſobedient ta him the ſaid A. M. [and 
particularly as the caſe ſhall be.] | 


Taken the day and year : 
above before me * 


J. P. 


F. Warrant for a diſorderly apprentice, by one juſtice. 


County of Dublin, 5 To the conſtable of ——— 


HEREAS aath hath been made before me one of his Majeſty's 
Juſtices of the peace in and for the ſaid county, by A. M. of in 
the ſaid county, huſbandman, that A. P. apprentice to the ſaid A. M. hath 
committed divers miſdemeanors againſt the fora A. M. his maſter, and hath like- 
wiſe run away from his ſaid maſter ; Theſe are therefore to require you forth. 
with to apprehend the ſaid A. P. and bring him before me, to anſwer unto the 
ſaid complaint, and to be dealt with according to law : And you are to give notice 
to the ſaid A. M. that he appear before me at the ſame time, to make good the 
ſaid complaint. Given under my hand and ſeal, &c. 


G. Commitment of an apprentice to the houſe of correction, on 


complaint of his maſter by one juſtice, 


To the conſtable of 


at ——— 1n the ſaid county. 


HEREAS complaint hath been made before me 


W 


A.M. of 


F _ 


in the ſaid county, | 4 | 
County of Dublin. ] and to the keeper of the houſe of correction 


| one of his Ma- 
Je/ty's juſtices of the peace in and for the ſaid county, upon the oath of 
| in the ſaid county, huſbandman, that A. P. apprentice of the 
ſaid A M. hath committed divers miſdemeanors againſt him the ſaid A. M. bi: 


maſter, and particularly [as the caſe ſhall be]; And whereas upon examination 


thereof, and upon hearing the allegation of both parties, having come 1 me 
is and 


for that purpoſe, and upon due confederation had thereof, he the ſaid A. 


_— 
bg * 48 


Apprentices. 


ftands convicted before me of the ſaid offence : I do therefore hereby command you 
the ſaid con/table, to take and convey the ſaid A. P. to the ſaid houſe of correcti- 
on, and to deliver him to the ſaid keeper thereof, together with this warrant : And 
I do hereby command you the ſaid keeper of the ſaid houſe of correction, to receive 
the ſaid A. P. into your cuſtody in the ſaid houſe of correction, there to remain and 


be corrected, and held to hard labour for the ſpace of 
hand and ſeal the day, &c. 


— Given under my 


H. Diſcharge of an apprentice by one juſtice, on complaint of 
the maſter. 


County of HERE AS complaint, &c. (as in the laſt precedent 


Dublin I do therefore by theſe preſents diſcharge the ſaid A. P. from 


His apprenticeſhip to the ſaid A. M. any thing in any indenture or indentures of 
apprenticeſhip betwixt them, or otherwiſe, to the contrary notwith/tanding. Given, 


&& 


I. Aſſignment of an apprentice. 


O all to whom theſe preſents ſhall come: I A. M. of ſend greeting. 
Whereas my apprentice A. P. hath divers years yet to come and unexpired 
of his e e to wit, whole years from the — day 0 

— now laſt paſt, as by his indenture of apprenticeſhip to me ſealed doth 


appear: Now know ye, that I the ſaid A. M. for divers good cauſes and conſidera- 


tions me hereunto moving, have given, granted, aſſigned, and ſet over, and 
by theſe preſents do fully and abſolutely give, grant, aſſign, and ſet over unto 
A.S. of all ſuch right, title, duty, term of years to come, ſervice, 
and demand whatſoever, which I the ſaid A. M. have in or to the ſaid A. P. or 
which I may or ought to have in him by force and virtue of the ſaid indenture of 


apprenticeſhip. And moreover, I the ſaid A. M. do by theſe preſents covenant, 


promiſe, and agree to and with the ſaid A. S. his executors and adminiſtrators, 
that notwith/tanding any thing by me the ſaid A. M. to be done to the contrary, 
the ſaid A. P. ſhall, during the ſaid term of years, well and 
truly ſerve the ſaid A. S. at hit maſter, and his commandments lawful and hongſt 
ſhall do, and from his ſervice ſhall not abſent himſelf during the ſaid term. 
Provided, that the ſaid A. S. ſhall well intreat and uſe him the ſaid A. P. and 
him the ſaid A. P. in the craft, miſtery, and occupation of a- — Which 
he the ſaid A. S. now uſeth, after the beſt manner that he can or may, ſhall 
teach, inſtruct, and inform, or cauſe to be taught, inſtructed and informed, as 
much as thereunto belongeth, or in any wiſe appertaineth, and ſhall alſo during 
the ſaid term find and allow unto the ſaid A. P. ſufficient meat, drink, appa- 
rel, waſhing, lodging, and all other. things needful or meet for an, apprentice. 
In witneſs, &c. | 


AN 
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Approver. 


Accuſation on 


oath. 


Pardon of of- 


fence. 


Arraignmentyg 


what. 


Derivation, 


Without 
irons or 


ſhackles. 


Holding up 
his hand. 


Approver: 


N approver (probator) is a perſon indicted of treaſon or felony, and 
in priſon for the ſame, who upon his arraignment, before any plea 
pleaded, doth confeſs the indictment, and takes a corporal oath to reveal 
all treaſons and felonies that he knoweth of, and therefore prays a coro- 
ner, before whom he is to enter his appeal or accuſation, againſt thoſe 
that are partners in the crime contained in the indictment. 3 Inf. 129. 
This accuſation of himſelf, and oath, makes his accuſation of another 
rſon of the ſame crime, to amount to an indictment; and if his partners 
are convicted, he ſhall have his pardon of courſe. 3 Inf. 129, 130. 
But juſtices of the peace cannot take cognizance hereof, becauſe they 
have no authority by their commiſſion to aſſign a coroner. 3 It. 130. 
And beſides, as it is in the diſcretion of the court, whether they will 
ſuffer one to be an approver, this method of late hath been ſeldom prac- 
tiſed ; and in many caſes we have what ſeems to amount to the ſame, by 
ſtatute ; where pardon is aſſured to offenders, on diſcovering and convict- 
ing their accomplices. : b 
By 14. Edw. 3. cap. 10. It ſhall be felony in a gaoler, cauſing a pri- 
ſoner to become an approver by dureſs. 


Arraignment. 


\ X HEN an offender comes into court, or is brought in by proceſs, 

ſometimes of capias, and ſometimes of habeas corpus directed to 
the goaler of another priſon ; the firſt thing that follows thereupon, is 
his arraignment. 2. H. H. 216. | 

Now arraignment 1s nothing elſe but the weng Fang offender to the bar 
of the court, to anſwer the matter charged upon him. 2 H. H. 216. 

And the word in latin (lord Hale faith is no other than ad rationem po- 
nere, and in French ad reſon, or abbreviated à re/n; for as the antient word 
diſrain or derayn imports in latin di/rationare, to diſprove or evince the con- 
trary of any thing that is or may be affirmed, ſo arraigne is ad rationem 
ponere, to call to account or anſwer. 2. HH. 216. And this perhaps 
may be ſufficient to ſhew the meaning of the word, altho' not to declare 
its derivation, | | 

The priſoner on his arraignment, tho' under an indictment of the high- 
eſt crime, muſt be brought to the bar without irons and all manner of 
ſhackles or bonds, al there be a danger of eſcape, and then he may 
be brought with irons. 2. H. H. 219. 

Allo there is no neceſlity that a priſoner, at the time of his arraignment, 
hold up his hand at the bar, or be commanded ſo to do; for this 1s 
only a ceremony for making known the perſon of the offender to the 
court; and if he anſwers that he is the fame perſon, it is all one, 2 Hawk. 
308. 1 437. J. 2. : 1 
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Arreſt. 43 


HIS is to be underſtood of arreſts in criminal caſes only, and not in 
civil caſes. 

The word arre/t is the fame, with very little variation, in the Engliſh, Arreft, what. 
French, German, Belgick, and other languages of the weſtern Empire, 
heretofore ſubject to the Roman power; and probably may have been de- 
rived unto us thro? the channels both of France and Saxony: the French 
arreſter ſignifieth to ſtop or ſtay; and the Saxon ręſtan, to reft ; and both 

rhaps have ſprung from the Italian arre/o, and that from the well 
frown latin verb e, to ſtand. | 

And, in law, an arreſt doth ſignify the reſtraint of a man's perſon, de- 
priving him of his own will and liberty, and binding him to become obe- 
dient to the will of the law: And it may be called the beginning of im- 
priſonment. Lamb. 93. 

Concerning which I will ſhew. 


I. Who may or may not be arreſted. | 

IT. For what cauſes of ſuſpicion an arreſt may be. - 
I. By whom the arreſt ſhall be made. 

IV. The manner of an arreſt. 


V. What is to be done after the arreſt. 


J. Who may or may not be arreſted. 


1. Generally, a member of parliament fhall have the privilege of par- privilege of 
liament for himſelf and his ſervants to be freed from arreſts ; but for trea- parliament. 
ſon, felony and breach of the peace, there can be no privilege. 4 Lt. 

7 is 7. 

2. In caſes of peers and corporations, the proceſs is a diſtringas, for Peers and bo- 
they cannot be arreſted. 3 Salk. 46. | dies corporate 
3. In the caſe of K. and Woodham upon a motion for an information a- Perſons 
gainſt the defendant, who was a juſtice of peace ; it was held, that a per- charged in 
{on in execution in the king's bench, may be there charged criminally by a * ton. 
Juſtice of the peace's warrant : but that no ſuch juſtice can take a priſoner 
of this court, out of the cuſtody of the court, and ſend him to the coun- 

ty gaol. Stra. 828. | 

4. None ſhall arreſt prieſts or their clerks, or other perſons of holy 
church, whilſt they attend to divine ſervice, in churches, church-yards, 
or other places dedicated to God; on pain of impriſonment and ranſom 
at the king's will, and he-ſhall alſo make gree to the parties arreſted. 50 
„ ‚ ·˙·- ˙—˙ | | 

5. Allo a warrant executed againſt any perſon whatſoever, on the On Sundays. 
Lord's day, is void ; and the perſon ſerving the ſame ſhall ſuffer damages, 
as if they had done the ſame without warrant, except in caſes of treaſon, 
felony, and breach of the peace. 7 Wil. 3. c. 17. 


In churck- 
yards, 


II. Fer 


Arreſt. 
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11. For what cauſes of ſuſpicion an arreſt may be. 
71 By the Eng. /tat. 34 Ed. 3. c. 1. Power is given to the juſtices of the 
. Fr A to arreſt all thoſe, whom they find by indictment, or by /u/picion, 
and to put them in priſon. . | 2 
Cautes of fag. And the cauſes of ſuſpicion, which are generally agreed to juſtify the 
picion. arreſt of an innocent perſon for felony, are theſe that follow: 
Chaos (1.) The common fame of the country; but it ſeems, that it ought to 
fame. appear upon evidence, in an action brought for ſuch arreſt, that ſuch fame 


had ſome probable ground. 2 Haw. 76. u. 119. / 9. 

(2) The being found in ſuch circumſtances, as induce a ſtrong preſump- 
tion of guilt ; as coming out of a houſe wherein murder hath been com- 
mitted, with a bloody knife in one's hand; or being found in poſſeſſion 
of any part of goods ſtolen, without being able to give a probable ac- 
count of coming honeſtly by them. 2 Haw. 76. 7. 119. / 10, 11, 12. 

(3) The behaving one's ſelf in ſuch a manner as betrays a conſciouſneſs 
of guilt ; as where a man accuſed of felony, on hearing that a warrant is 
taken out againſt him, doth abſcond. 2 Haw. 76. ib. /. 13. 

But the party who flies from an arreſt for a capital offence, 1s not 
thereby guilty of a capital offence, but only liable to forteit his goods, 
when ſuch flight is found againſt him. 2 Haw. 122. n. 192. 

(4) The being found in company with one known to be an offender, 
at the time of the offence, or generally at other times keeping company 
with perſons of ſcandalous reputation. 2 Haw. 76. ibid. ſ. 11. 2 Inſt. 52. 

(5) The living an idle, vagrant, and diſorderly life, without having 
any viſible means to ſupport it. 2 Haw. 76. ib. /. 10. | 

(6) The being purſued by hue and cry. 2 Haw. 76. ib. . 14. 

For if a Felony is done, and one is purſued upon hue cry, that is not 
of ill fame, ſuſpicious, unknovyn, nor indicted ; he may be attached and 
impriſoned by the law of the land. 2 Inf. 52. | 
Where no But generally, no ſuch cauſe of ſuſpicion, as any of the abovementi- 
crime is com- Oned, will juſtify an arreſt, where in truth no ſuch crime hath been com- 
mitted. mitted ; unleſs it be in the caſe of hue and cry. 2 Haw. 76. n. 120. 16 16. 

A peace officer may juſtify an arreſt, on a reaſonable charge of felony, 

without a warrant, although it ſhould afterwards appear that no felony 

has been committed; but a private individual cannot. Doug. 345. 
Samuel v. Paine, and others. 2 Haw. n. 120. note (a). | 


Circumſtances 
of guilt, 


Flight. 


Evil company. 


Living idle. 


Hue and cry. 


III. By whom the arreſt ſhall be made. 


Arreſt with- 1. In criminal caſes, a perſon may be apprehended and reſtrained of 
out warrant. his liberty, not only by proceſs out of ſome court, or warrant from a 
magiſtrate, but frequently by a conſtable, watchman, or private perſon, 


without any warrant or precept. 


2. Thus 


. — A ». * _ 
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us 


_ reſting with ſuch warrant. 
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2. Thus all perſons, who are preſent when a felony is committed, or a By private 
dangerous wound given, are bound to apprehend the offender, on pain of Perſoas 
being fined and impriſoned for their neglect. 2 Haw. 74. n. 115. ,. 1. 

Alſo, every private perſon is bound to afliſt an officer demanding his 
help, for the taking of a felon, or the ſuppreſſing of an affray. 2 Haz. 75. 
u. 116. / 7. "$4 

By 1 C 3. c. 24. / 8. 28. & 40. Petty conſtables may take up and 
confine in houſe of correction all beggars and vagrants; and perſons 
ſuſpected with ſtolen goods, and bring before a magiſtrate ; perſons ſuſ- 
pected of being thieves, gamblers, tipplers, &c. | | 

3. Alfo, a watchman may arreſt a night walker, without any warrant By watck- 
from a magiſtrate. 2 InR. 52. men. 

4. In like manner, a conſtable may ex gficio arreſt a breaker of the peace By conſtables, 
in his view, and keep him in his houſe, or in the ſtocks, till he can bring 
him before a juſtice. 1 H. H. 587. | 

5. Or any perſon whatſoever, if an affray be made to the breach of the By any per- 
king's peace, may without any warrant from a magiſtrate, reſtrain any of _— — 
the offenders, to the end the king's peace may be kept; but after the 
affray is ended, they cannot be arreſted without an expreſs warrant. 

2 Inſt. 52. 


6. So much concerning an arreſt without a warrant ; next follows ar- Arreſt with 
warrant * 


7. The warrant is ordinarily directed to the ſheriff or conſtable, and By the ſheriff 
they are indictable, and ſubject thereupon to a fine and impriſon- or conſtable. 
ment, if they neglect or refuſe it. 1 H. H. 581. 

8. If it be directed to the ſheriff, he may command his bailiff, under- gheriff may 
ſheriff, or other ſworn or known officer, to ſerve it, without writing any depute. 
precept. But if he will command another man, that is no ſuch . 
to ferve it, he muſt give him a written precept, otherwiſe, falſe impri- 

{onment will lie. Lamb. 89. 

9. But every other perſon, to whom it is directed, muſt perſonally ex- Others cannot 

ecute it; yet it ſeems, that any one may lawfully aſſiſt him. 2 Haw. 86. depute. 

n. 137. J. 29. | 

10. If a warrant be generally directed to all conſtables, no one can ex- Where a con- 
ecute it out of his own precinct ; for in ſuch caſe it ſhall be taken reſpec- fable may 
tively to each of them within their ſeveral diſtricts, and not to one of {F540 
them to execute it within the diſtrict of another: but if it be directed diſtrid. 

to a particular conſtable (Mr. Hvokins ſays, to a particular conſtable by 

a:me ), he may execute it any where within the juriſdiction of the juſtice, 

but is not compellable to execute it out of his' own conſtablewick. 

Lord Raym. 546. 1 H. H. 581. 2 H. H. 110. 2 Haw. 86. u. 137. / 30. 

11. The juſtice that iſſues the warrant, may direct it to a private per- Any perſon 
fon if he pleaſeth, and it is good; but he is not compellable to execute it execute. 


unleſs he be a proper officer. 1 H. H. 581. 


12. But by the juſtices oath, the warrant ought not to be directed to But aot to be 
the party, but to ſome indifferent perſon, to execute it. 3 an 1 9 
13. If a warrant is directed to two or more jointly, yet any one of them yy; Fel Ji. 


atone may cxccute it. Dt. c. 169. 7 rected to two 


jointly. 
3 | IF. The 
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IV. The manner of an arreſ}. 


1. The officer to whom a warrant is directed and delivered, ought with 
all ſpeed and ſecrecy to find out the party, and then to execute the war- 


rant. Dalt. c. 169. | 


2. It is certainly an offence of a very high nature, to oppoſe one who 


lawfully endeavours to arreſt another for treaſon or felony: And it 
ſeems, that the perſon who ſo oppoſes an arreſt for treaſon, whereof he 
knows the party to have been guilty, is thereby guilty of the treaſon ; 
and that he who ſo oppoſes an arreſt for felony, is an acceſſary to the 
felony. 2 Haw. 121. u. 188. /. 1, 

3. An arreſt in the night is good, both at the ſuit of the king and of 
the ſubject ; elſe the party may eſcape. 9 Co. 66. 
4. In England by the 24 Ges. 2. c. 55. Conſtables and others may, on 
having the warrant indorſed by a juſtice in another county, into which 
an offender ſhall have eſcaped, arreſt an offender in ſuch other county, 


and carry him before a juſtice in ſuch other county, if the offence is 


bailable, to find bail; or elſe ſhall carry him back again before a juſtice 
in the county from whence the warrant did firſt iſſue. 

5. A private perſon cannot raiſe power to arreſt or detain a felon, 
1 H. H. 601. 

But any juſtice, or the ſheriff, may take of the county any number 
that he ſhall think meet, to purſue, arreſt, and impriſon traitors, mur- 
derers, robbers, and other felons ; or ſuch as do break, or go about to 
break, or diſturb the King's peace: and every man being required, 
ought to aſſiſt and aid them, on pain of fine and impriſonment. 
Dalt. c. 171. 

But it is not juſtiſiable for a juſtice, ſheraff, or other officer, to aſſem- 
ble the poſſe comitatus, or raiſe a power or aſſembly of people, upon their 
own heads, without juſt cauſe. Dalt. c. 171. | 

But where a juſtice, ſheriff, or other officer, is enabled to take the 
power of the county, it ſeemeth they may command, and ought to have 
the aid and attendance of all knights, gentlemen, yeomen, huſband- 
men, Jabourers, tradeſmen, ſervants, and apprentices, and of all other 
perſons being above the age of fifteen years, and able to travel. Dalt. 


c. N Becauſe by the ſtatute of Winche/ter, all of that age are bound to 


Breaking 
„hen doc rs. 


have harneſs. 

But women, eccleſiaſtical perſons, and ſuch as be decrepit, or diſeaſed, 
ſhall not be compelled to attend them. Dali. c. 171, 

And in ſuch caſe it is referred to the diſcretion of the juſtice, fheriff, 
or other oflicer, what number they will have to attend on them, and 
_ and after what manner they ſhall be armed ox otherwiſe furniſhed. 

alt. 171. | 
6. As to the caſe of breaking open doors, in order to apprehend offenders, 
it is to be obſerved that the law doth never allow of ſuch extremities but 
in cafes of neceſſity; and therefore, that no one can juſtify the breaking 

| open 
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open another's doors to make an arreſt, unleſs he firſt ſignify to thoſe in 
the houſe the cauſe of his coming, and requeſt them to give him admit- 
tance. 2 Haw. 86. u. 138. / 1. 

But where a perſon authorized to arreſt another, who is ſheltered in a 
houſe, is denied quietly to enter into 1t, in order to take him ; it ſeems 
gencrally to be 1 that he may juſtify breaking open the doors in 
the following inſtances: 7b. / 2. 


(1) Upon a aapias grounded on an indictment for any crime whatſoe- Upon acaptas. 


ver; or upon any capias from the chancery or king's bench, to compel a 
man to find ſureties for the peace or good behaviour. 2 Haw. 86. ib. 


3 4 


a warrant, by a conſtable or private perſon ; but where one lies under a 
probable ſuſpicion only, and is not indicted, it ſeems the better opinion 
at this day (Mr. Hawkins ſays) that no one can juſtify the breaking open 
doors in order to apprehend him: (And this opinion he founds on Coke's 
4 Int. 177. and Hales's pleas of the crown, 91.) 2-Haw. 87. n. 139. . 7. 


But lord Hale, in his hiſtory of the pleas of the crown, ſays, that upon Probable ſuſ- 
4 warrant for probable cauſe of ſuſpicion of felony, the perſon to whom Picion. 


fuch warrant is directed, may break open doors to take the perſon ſuſ- 
pected, if upon demand he will not ſurrender himſelf, as well as if there 
had been an expreſs and poſitive charge againſt him; and fo (he ſays) hath 
the common practice obtained, notwithitanding the contrary opinion of 
lord Coke: for in ſuch caſe the proceſs is for the king, and therefore a non 
emittas is implied. 1 H. H. 580, 583. 2 H. H. 117. 3 

And as he may break open ſuch perſon's own houſe, ſo much more may 
he break open the houſe of another to take him; for ſo the ſheriff may 
do upon a civil proceſs : But then he mult at his peril ſee that the felon be 
there; for if the felon be not there, he is a treſpaſſer to the ſtranger: 
whoſe houſe it is. 2 H. H. 117. | 

But it ſeems that he that arreſts as a private man barely upon ſuſpicion of 
felony, cannot juſtify the breaking open of doors to arreſt the party ſuſ- 
pected, but he doth it at his peril, that is, if in truth he be a felon, then 
it is juſtifiable, but if he be innocent, but upon a reaſonable cauſe ſuſpect- 
ed, it is not juſtiſiable. 1 H. H. 82. | | 

But a con/table in ſuch caſe may juſtify, and the reaſon of the difference 
is this: becauſe that in the former caſe it is but a thing permitted to pri- 
vate perſons to arreſt for ſuſpicion, and they are not puniſhable if they 
omit it ; and therefore they cannot break open doors ; but in caſe of a 
conſtable, he is puniſhable if he omit it upon complaint. 2 H. H. 92 

(3) Upon a warrant from a juſtice of the peace, to ſind ſureties for the 
peace or good behaviour, 2 Haw. 86. n. 138. /. 3. 1 H. H. 582. 
33 | 

And in general, Mr. Dalton ſays, an officer upon any warrant from a 
Jullice, either for the peace or good behaviour, or in any caſe where the 
king 1s party, may by force break open a man's houſe, to arreſt the. offen- 
der. Dalt. c. 169. | 


12 7 (4) On 


(2) Where one known to have committed a treaſon or felony, or to Treaſon or fe- 
have given another a dangerous wound, is purſued either with or without lony. 


Upon a peace 


48 | 
On a ſearch (4) On a warrant to ſearch for ſtolen goods, the doors may be broken 
warrant. open, if the goods are there; and if they are not there, the conſtable 


ſeems indemnified, but he that made the ſuggeſtion, is puniſhable. 


2 H. H. 151. 8 3 
Forcibleentry (5) Where forcible entry or detainer is found by inquiſition before juſ- 
tices of the peace, or appears on their view. 2 Haw. 86. n. 139. / 6. 


Capias wie (6) On a capias utlegatum, or capias pro fine. 2 Haw. 86. u. 138. fo 4. 


gatum. (7) On the warrant of a juſtice of the peace for the levying of a forfei- 
22 — ture, in execution of à judgment, or conviction for it, grounded on any 
we ſtatute, which gives the whole or any part of ſuch forfeiture to the king. 


2 Haw. 86. ib. ſ. 5. + : - 
In caſe of an (8) Where an affray is made in a houſe, in the view or hearing of the 


_— conflable, he may break open the doors to take them. 1 Haz. 137. n. 269, 
16. 2 Haw. 87. n. 139. /. 8. | i | 
Diſorderly (9) If there be diforderly drinking or noiſe in a houſe, at an unſeaſon- 


N or able time of night, eſpecially in inns, taverns, or alehouſes, the conſtable 

one n or his watch, demanding entrance, and being refuſed, may break open 
the doors, and ſee and ſuppreſs the diſorder. 2 H. H. 95, 

ly caſe of an (10) Wherever a perſon is lawfully arreſted for any cauſe, and after- 


eſcape. wards eſcapes, and ſhelters himſelf in an houſe. 2 Haw. 87. n. 139. /. 9. 

General war- (11) But upon a general warrant, without expreſſing any felony, or 

rant, treaſon, or ſurety of the peace, the officer cannot break open a door. 1 
H. H. 584. ; 


(12) Neither ought doors to be broken open to take a perſon, who is 
required to take certain oaths by virtue of a ſtatute, becauſe in ſuch: caſe 
the warrant is not grounded on a precedent offence. 2 Haw. 87. n. 139. 
FO TE WEEK 
Civil ſuit. (13) In a civil ſuit; the officer cannot juſtify the breaking open an out- 
ward door or window in order to execute proceſs. If he doth he is a 
treſpaſſer. But if he findeth the outward door open, and entereth that 
way, or if the door be opened to him from within, and he entereth, he 


cute his proceſs. Fo. 319. 
A man's houſe For a man's. houſe is Ni 

is his JOS mily ; but if a ſtranger, who is.not of the family, upon a purſuit taketh 
0 refuge in the houſe of another, this rule doth not extend to Him, it is not 


his caſtle, he cannot claim the benefit of ſanctuary therein. Fyſ. 320. 


eivil proceſs. 


vate inconvenience. id. 


Haw. 87. u. 139. /. 11. 


may break open inward doors if he findeth that neceſſary in order to exe- 


Conſined to And it is always to be remembered, that this rule muſt be confined to 
the caſe of arreſts upon proceſs in civil ſuits. only. For where a felony 
hath been committed, or a dangerous wound given, or even where a 
miniſter of juſtice cometh armed with proceſs founded on a breach of the 
peace; the party's own houſe is no ſanctuary for him: in theſe caſes, the 
juſtice which is due to the publick muſt ſuperſede every pretence of pri- 


is caſtle, for ſafety and repoſe: to himſelf and fa- 7 


PLES 


„ee en 


(14) Finally, in all theſe caſes, if an officer, to ſerve any warrant, en- 
ters into a houſe, the doors being open, and then the doors are locked 
upon him, he may break. them open in order to regain his liberty. 2 
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4 ; 7. If there be a warrant againſt a perſon, for a treſpaſs or breach of the Killing in the 
le eace, and he flies and will not yield to the arreſt, or being taken makes 21mg — 
e. 3 bis eſcape ; if the officer kills him, it is murder. 2 H. H. 117. | 


But if ſuch perſon, either upon the attempt to arreſt, or after the ar- 


= | 1 reſt, aſſault the officer, to the intent to make his eſcape from him, and 
7 the officer ſtanding upon his guard, kills him, this is no felony ; for he is 
0 not bound to go back to the wall, as in common caſes of fe defendends, 


l- > for the law is his protection. 2 H. H. 118. 
1y q But where a warrant iflueth againſt a perſon for felony, and either be- 
g. fore arreſt, or after, he flies and defends himſelf with ſtones or weapons, 


ſo that the officer muſt give over his purſuit, or otherwiſe cannot take him 


he 3 without killing him, if he kill him it is no felony. And the ſame law is, 
9. for a conſtable that doth it by virtue of his office, or on hue and cry. 2 
5 H. H. 118. , 
Ne A But then there muſt be theſe cautions: 1. He muſt be a lawful officer 
le or there muſt be a lawful warrant. 2. The party ought to have notice 
en 5 of the reaſon of the purſuit, namely, becauſe a warrant is againſt him. 
3. It muſt be a caſe of neceſlity, and that not ſuch a neceſſity as in the 
r- former caſe, where an aflault is made upon the officer; but this is the 
9. * neceſlity, namely, that he cannot otherwiſe be taken. 2 H. H. 119. 
or > But tho' a private perſon may arreſt a felon, and it he fly ſo as he cannot 
I be taken without he be killed, it is excuſeable in this caſe for the neceſſity ; 
_ L_yetit is at his peril, that the party be a felon ; for if he be innocent of the 
1s felony, the killing (at leaſt before the arreſt) ſeems at leaſt manſlaughter ; 
ſe for an innocent perſon is not bound to take notice of a private perſon's: 
9. ſuſpicion. 2 H. H. 119. : 


8. A perſon ſworn and commonly known, and acting within his own 
at. precinct, need not ſhew his warrant ; but he ought to acquaint the party 
52 > with the ſubſtance of it. 2 Haw. 85. n. 137. /. 28. 


lat And an officer giveth ſufficient notice what he is, when he ſaith to the: 
he party, I arreſt you in the king's name; and in ſuch caſe; the party at his 
de- > peril ought to obey him, tho' he knoweth him not to be an officer; and 
* if he have no lawful warrant, the party grieved. may have his action of 
fa. flalſe impriſonment. Dali c. 169. | 
th But the learned editor of Hale's hiſtory obſerves hereupon, that the 
ot books referred to, do intend the general warrant conſtituting ſuch perſon 
= an officer as a bailiff, or the like, in a civil action; tho” it may be other- 
to 2 wile in caſe of felony, becauſe in ſuch cafe a private perſon may arreſt a 
ny 2X tftelon without any warrant at all. 2 F. H. 116. 
2 2 But if he acts out of his precinct, or is not ſworn and commonly known, 
be be muſt ſhew his warrant if demanded. 2 Haw. 85, 86. n. 137. / 28. 
ae Otherwiſe the party may make reſiſtance, and needs not to obey it. Dalt. 
r- c. 169. 


But if the conſtable has no warrant, but doth it by virtue of his oſſice, 
as conſtable, it is ſufficient to notify that he is conſtable, or that he arreſts, 
in the king's name. 1 H. H. 583. _ 

| 9. 
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9. If the conſtable come unto the party, and require him to go before 
the juſtice, this is no arreſt or impriſonment. Delt. c. 170. 

For bare words will not make an arreſt, without laying hold on the 
perſon or otherwiſe confining him : But if an officer comes into a room, 
and tells the party he arreſts him, and locks the door, this is an arreſt ; 
for he is in cuſtody of the officer. 1 Salk. 79. 2 Haw. 129. u. 197. / 1. 
Caſes in the time of lord Hardwicke. 301. 

10. It hath been holden, that if a conſtable, after he hath arreſted the 
party by force of a warrant, ſuffer him to go at large, upon his promiſe 
to come again and find ſureties, he cannot afterwards arreſt him by force 


of the ſame warrant : However, if the party return, and put himſelf a- 


in under the cuſtody of the conſtable, it ſeems that it may be probably 
argued, that the conſtable may lawfully detain him, and bring him before 
the juſtice, in purſuance of ſuch warrant ; but in this the law doth not 
ſcem to be clearly ſettled. 2 Haw. 81. n. 130. /. 9. 

But if the party arreſted do eſcape, the officer upon freſh ſuit may take 
him again and again, ſo often as he eſcapeth, altho' he were out of view; 
or that he ſhall fly into another town or county. Dalt. c. 169. 


V. What is to be done after the arreſt. 
1. When a private perſon hath arreſted a felon, or one ſuſpected of fe. 


lony, he may detain him in cuſtody till he can reaſonably diſmiſs himſelf 


of him ; but with as much ſpeed as conveniently he can, he may do any 


of theſe three things: 


(1) He may carry him to the common goal ; but that is now rarely 
done. 1 H. H. 589. 2 H. H. 77. 

(2) He may deliver him to the canſtable, who may either carry him to 
gaol, or to a juſtice of the peace. 1 H. H. 589. 

(3) He may carry him immediately to a juſtice of the peace. 1 H. H. 


9. a | 

2. If the conſtable, or his watch, hath arreſted affrayers, or perſons 
drinking in an alehouſe diſorderly at an unſeaſonable time of night, he 
may put the perſons in the ſtocks, or in a priſon, if there be one in the 
vill, till the heat of their paſſion or intemperance is over, tho? he deliver 
them afterwards or till he can bring them before a juſtice. 2 H. H. 95. 

3. If the arreſt is by virtue of a warrant, when the officer hath made 
the arreſt, he is forthwith to bring the party according to the direction of 
the warrant: If it be to bring the party before the juſtice who granted 
the warrant ſpecially, then the officer is bound to bring him before the 
Tame juſtice ; but if the warrant be to bring him before any Juſtice of the 
county, then it is in the election of the — Fay to bring him before what 
Juſtice he thinks fit, and not in the election of the priſoner. 1 F. . 582. 
2 H. H. 112. | F 

But if the time be unſeaſonable, as in or near the night, whereby he 
cannot attend the juſtice, or if there be danger of a preſent reſcue, or if 
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and the like, 1 Haw. 134. Ib. ,. 2. 


Arreſt. 51 
the party be ſick, he may ſecure him in the ſtocks, or in an houſe, till the 
next day, or ſuch time as it may be reaſonable to bring him. 2 H. H. 120. 

And when he hath brought him to the juſtice, yet he is in law ſtill in 
his cuſtody, till the juſtice diſcharge, or bail, or commit him. 2 H. H. 
120. 

4. But it is ſaid, the conſtable is not obliged to return the warrant it- Returning tlie 
ſelf, but may keep it for his own juſtification, in caſe he ſhould be queſti- warrant. 
oned for what he had done; but only to return what he has done upon 


it. Lord Raym. 1196. 


Aflault and Battery. 


J. Aſſault, what. 

| II. Battery, what. : 
II. In what caſes they may be juſtified. 
IV. How puniſhed. 


? 4 Aſſault, what. 


SSAULT, afultus, from the French aſayler, is an attempt or offer, Afgault, what. 
with force and violence, to do a corporal hurt to another ; as by 
{triking at him with or without a weapon ; or preſenting a gun at him, 
at ſuch a diſtance to which the gun will carry ; or pointing a pitchfork at 
him, ſtanding within the reach of it ; or by holding up one's fiſt at him ; 
or by any other ſuch like act, done in an angry, threatening manner. 1 
Haw. 133. n. 263. / 1. ; - 
And from hence it clearly follows, that one charged with an aflault and A fault and 
battery, may be found guilty of the aflault, and yet acquitted of the bat- battery. 
tery : But every battery includes an aſſault; therefore on an indictment 
of aſſault and battery, in which the aſſault is ill laid, if the defendant be 
found guilty of the battery, it is ſufficient. 1 Haw. 134. ib. 
Notwithſtanding the many ancient opinions to the contrary, it ſeems Words cannot 


agreed at this day, that no words whatſoever can amount to an aſſault. 1 be aa aſſault. 


Haw. 134. n. 263. /. 1. 


II. Battery, what. 


Battery (from the Saxon batte, a club, or beaten, to beat, from whence g,tery,whats 


þ cometh alſo the word battle) ſeemeth to be, when any injury whatſoever, 
be it never ſo ſmall, is actually done to the perſon of a man, in an angry, 


or revengeful, or rude, or inſolent manner, as by ſpitting in his face, or 
any way touching him in anger, or violently juſtling him out of the way, 


HL In 


— — 
— — 


— 4 — 8 — — — 8 
- „ _— D——_— ly — 
— 
— 2 3 — 
— 7 — — — * 
2 4 2 — — be Lo _ — 
2 * "> * _ _ — 2 * = ov = 
— = # _= —_ o — — = 
. rn Mu.” . 2. 3 2 * > — 
— — FEISS... = — — 4 Me. 2% = * = o 
— . 9 I * an C * — — 1 - 
— * — = — 
— — s . = * 
— * —— * a = Ln — — —— _ 
_ — — - * — — 4 * 
* 
2 
— - _ 


— — 


— — ͤ ˙ O Do 


— — 
—ä— — 


1 
w 
TY 
4 | 
T7 
4 1 
#1506 
[ 1 
1 
1 
þ ! 
1 
n 
© : 
'F 
7 
1 


52 Aſſault and Battery. 


II. In wbat caſes they may be juſtified. 


A perſon may juſtify an aſſault, in defence of his perſon, or of his wife, 
or maſter, or parent, or child within age; and even a wounding may be 
juſtified in defence of his perſon, but not of his 33 3 Salk. 46. 

Alſo if an officer having a lawful warrant lay hands on another to arreſt 
him, or if a parent in a reaſonable manner chaſtiſe his child, a maſter his 
ſervant, a ſchoolmaſter his ſcholar, a gaoler his priſoner, and even a hul- 
band his wife, as ſome ſay ; or if one confine a friend who is mad, and 
bind and beat him in ſuch a manner as is proper in his circumſtances ; orif 
2 man force a ſword from one who offers to kill another therewith ; in all 


theſe caſes, and ſuch like, it is juſtifiable. 1 Haw. 130. n. 259. . 23. 


When juſtify- 
able, 


If menaced Likewiſe a perſon may juſtify an aſſault and battery of another, who 


or aſſaulted. doth menace or aſſault him, and attempt to beat him from his lawful 
watercourſe or highway. Pult. 42. 
Likewiſe, if a perſon comes into my houſe, and will not go out, I may 
juſtify laying hold of him, and turning him out. Nel. Aſſault. 3 Black. 
Com. 120. | | 
And where a man in his own defence beats another who firſt aſſaults 
him, he may take advantage thereof, both upon an indictment, and upon 
an action; but with this difference, that on an indictment he may give it 
in evidence upon the plea of not guilty, but on an action he muſt plead 


it ſpecially, 1 Haw. 134. u. 264. / 3. 


IV. How puniſhed. 


Puniſhable, There is no doubt but that the wrong-doer is ſubject both to an action 
how. at the ſuit of the party, wherein he ſhall render damages; and alſo to an 
indictment at the ſuit of the king, wherein he ſhall be fined according to 
the heinouſneſs of the offence. 1 Haw. 134. n. 264. / 4. 


Aſſault with And by the 21 Geo. 2. cap. 12. ſect. 1. If any perſon ſhall with any of. 


intent to vob. fenſive weapon or inſtrument, aſſault, or ſhall by menaces, or in any forci- 
ble manner, demand any money, goods or chattels from any perſon, with 
intent to rob ſuch perſon, and every perſon ſo offending being thereof 
convicted, ſhall be adjudged guilty of felony, and ſhall be liable to be 
tranſported as in caſes of telony, and the courts before whom they ſhall be 
convicted, ſhall have power of tranſporting ſuch offenders for ſeven years, 
in like manner as other felons may be tranſported to any of his Majeſty's 
colonies or plantations in America, by any law for that purpoſe now in be- 


; ing. 
ede e And by 33 Geo. 2. cap. 10. ſed. 36. If any perſon ſhall aſſault any of. 
ficer of his Majeſty's revenue, or his aſſiſtants, in the due ſeizing and ſe- 

curing any exciſeable goods which they have reaſonable cauſe to fuſpect to 

be liable to a ſeizure by the laws of the land, or by force or violence reſ- 

cue or carry away, or ſhall procure to be reſcued or carried away, any 

ſuch goods, after legal ſeizure, every perſon ſo oftending, being thereof 

| legally 
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plantations in America, there to continue for ſeven years. 


Allault and Battery. 


legally convicted, by the verdict of 2 jury of twelve men, or upon his or 
cr confeſſion, ſhall for the firſt offence forfeit one hundred pounds, and 


upon failure of payment thereof ſhallſuffer impriſonment for twelvemonths, - 


and for the ſecond offence ſhall be tranſported to ſome of his Majeſty's 


33 


3 


A private aſſault is not inquirable in the leet, not being a cpmmon nu- Private afſaul!, 


ſance, as all affrays are. 1 Haw. 135. u. 265. . l. 


Warrant for an aſſault. 


County of Dublin. 4 To the conſtable of- 


HEREAS complaint hath been made before me J. P. eſquire, one of his 

y maje/ty's juſtices of the peace in and for the ſaid county, upon the cath 

of A. I. off in the ſaid county, taylor, that A. O. ofc aforeſaid, 

butcher,” did on the day of violently afſault and beat him the ſaid 

A. I. at———eforeſaid in the county aforeſaid : Theſe are therefore in his ſaid 

maje/ty's name, to command you forthwith ta apprehend the ſaid A. O. and to 

bring him before me, to anſwer unto the ſaid complaint, and to be further dealt 
withal according te law. Given under my hand and ſeal the——day of, &c. 


Indictment for an aſſault. 


HE jurors for our lord the king upon their oath preſent, that A. O. / 
in the ſaid county, butcher, on the— day of—— —in the 
year of the reign c. at aforeſaid in the county aforeſaid, in 
and upon A. I. taylor, then and there being in the peace of Gd and of our ſaid 
lord the king, with force and arms, an afſault did make, and him the ſaid A. 
I. then and there did beat, wound, and evil intreat, and then and there ta him 
other enormous things did, to the great damage and hurt of him the ſaid A. 1. 


and to the evil example of all athers offending in the like kind, and againſt the 


peace of our faid lord the king, his crown and dignity. 


Aſſizes. 


I. A SSISFE (aſtro) anciently ſignified in general, a court where the Affire, what. 


judges or aſſeſſors heard and determined cauſes ; and more par- 
ticularly upon writs of gie brought before them, by ſuch as were wrong- 
fully put out of their poſſeſſions. Which writs heretofore were very fre- 
quent; but now mens poſſeſſions are more eaſily recovered by ejectments 
and the like. Yet ftill the judges in their circuits have a commiſſion o 
aſixe, directed to themſelves and the clerk of aſſize, to take aflizes, and 
to do right upon ſuch writs. | a 
| K bY 2, To 


54 


The circuit 2. To which commiſſion of ae, four other commiſſions are now ſu- 
commiſſions. peradded; to wit, 


: 


(1) A commiſſion of general gaol delivery, directed to the judges and the 
clerk of aſſize aſſociate ; which gives them power to try every priſoner in 
the gaol, committed for any offence whatſoever, but none but priſoners 


Gaoldelivery. 


in the gaol. 
Oyer and ter- (2) 4 commiſſion of oyer and terminer, directed to the judges and many 
minor. other gentlemen of the county ; by which they are impowered to hear and 


determine treaſons, felonies, and other miſdemeanors, by whomſoever 
committed, whether the perſons to be tricd be in gaol or not 1n gaol. 

Wife prius. (3) A commiſſion or writ of % privs, directed to the judges and clerk 
of aſſize, by which civil cauſes brought to iſſue in the courts above, are 
tried in the vacation by a jury of twelve men of the county where the 
cauſe of action ariſes; and on return of the verdict of the jury to the 
court above, the judges there give judgment. 

Feace. (4) A commiſſion of the peace in every county of their circuit. 

Sheriffs, jul 5. By the precept for the general gaol delivery above-mentioned, the 

_—— at- ſheriff is commanded to attend there in perſon, with his under-ſherift; 

tend there. and to give notice to all juſtices of the peace, mayors, coroners, eſchea- 
tors, ſtewards, and alſo to all chief conſtables and bailiffs of hundreds and 
liberties, that they be then and there in their own perſons with their rolls, 
records, indictments, and other remembrances, to do thoſe things which 
to their offices in that behalf appertain to be done. 

By virtue whereof, all juſtices of the peace, mayors, and others above- 
mentioned, of that county where the judges have their aſſizes, are bound 
to be preſent; and if they make default, without lawful impediment, 
the judges may let a fine upon them for their neglect. Cr. Circ. 4. 

Conſtables 6. Alſo by ancient cuſtom (that is, by the common law of the land) be- 
preſentment. fore the coming of the judges, the high conſtables iflue their warrants to 
the petty conſtables, to wk preſentments of all crimes and offences cog- 
nizable at the aſſizes; to the intent (as it ſeemeth) that the judges thereby 
may have a general information and knowledge, how the peace hath been 
kept : which preſentments being delivered to the high conſtables, are by 
them delivered into court, and make up part of the rolls, and other re- 
membrances above-mentioned. i | 
Which faid warrants of the high conſtables perhaps may be beſt drawn 
11 the words of the commiſſion of yer and terminer, which is the larg- 
eſt of all the five commiſſions above- mentioned: And then the form there- 
of may be thus; 
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in the ſaid county. 


County of Dublin, To the conſtable of — 
0 [ 'HESE are to require you the ſaid conſtable, in his Majeſty's name, to make 
ou a preſentment in writing of all treaſons, miſprifcons of treaſons, inſur- 
rechons, rebellions, counterfeitings, clippings, waſhings, falſe coinings, and 

| | other 
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other falſitics of the money of Great Britain, and of other kingdoms and domini- 
ons whatſoever ; and of all murders, felonies, man/laughters, killings, burgla- 
ries, rapes of women, unlawful meetings and conventicles, unlawful utterin 8 of 
words, aſſemblies, miſpriſions, confederacies, falſe allegations,” treſpaſſes, riots, 


XZ routs, retentions, eſcapes, contempts, falſities, negligences, concealments, mainte- 


nance, oppreſfions, champerty, deceits, and all other evil doings, offences, and 
injuries whatſoever ; and alſo the acceſſaries of them ; by whomſoever, and in 
”* what manner ſocver, done, committed or perpetrated, within your conſtablewick, 
* Which ſaid preſentment ſo made in writing as aforeſaid, and ſigned by you, you 
are to deliver to me at in the ſaid county, on the day of 
at the hour of: in the forenoon of the ſame day, that I may have 
the ſaid preſentment ready to be delivered to his ſaid Majeſty's juſtices of oyer and 
terminer and general gaol delivery at the next aſſixes to be holden for the ſaid 
county. Herein fail you not, as you will anſwer the contrary at your peril. 
Given under my hand, the day of in the year of our Lord 


Joun Bowness, High Con/table. 


Attachment. 


HIS word, as a law term, we have immediately from the French Derivation, 
attacher, to tye, or make faſt. The Italian word is attacare ; the 
Spaniſh attacar; and the Saxon fæcan, to take. | 
It ſigniſieth the taking of a man's body by commandment of a writ or $ignification, 
= precept ; and is properly grantable in caſes of contempts, againſt which 
for the moſt part all courts of record generally, but more eſpeciall 


| = thoſe of the Four-Courts at Dublin, and above all the court of King's 


Bench, may proceed in a ſummary manner, according to their diſcretion. - 

2 Haw. 141. 7.213. / 1. 

But in the caſe of K. and Bartlett, H. 8. G. 2. it is faid, that generally p,yger of the 
the ſeſſions. have not a power to award an attachment; but the court ſaid, ſeiſions to 
they would not determine how it would have been, if they had commit- grant it. 
ted the perſon for contempt ; but the ordinary and proper method is, by 

= indictment. S/. Ca. V. 2. 176. 


Attainder. 


HHE difference between a man attainted and convicted is, that a man Attainder 
I is ſaid to be convicted before he hath judgment, as if a man be 
convicted by verdict or confeflion ; and when bt hath his judgment upon 

8 the verdict or confeſſion, then he is ſaid to be attainted. 1 In/t. 390. 

hat is to ſay, his blood is become ( attinus) tainted, tained, 88388 
corrupted: inſomuch that by the common law, in caſes of treaſon or fe- of ir. 
ony, his children or other kindred cannot inherit his eſtate, nor his wife 
8 K 2 claim 
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claim her dower ; and the ſame cannot be reſtored or ſaved, but b act 
of parliament : and therefore in divers inſtances, there is a ſpecial pro- 
viſion by act of parliament, that ſuch or ſuch attainder ſhall not work 
corruption of blood, loſs of dower, nor diſheriſon of heirs. 
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Attaint. 


TTAINT is a writ that lieth, where a falſe verdict in a court of 
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Attaint. x * Ls beat | 
OY record, upon an iſſue joined by the parties, is given, 1 %. 294. | 
Which is treated of under title Jurors. f 
l 
| 
Attorney. | 
AER. I. TTORNEY is an antient Exgliſß word, and fignifieth one that is 
15 ſet in the turn, ſtead, or place of another. 1 Lift. of .Þ 
Juſtices notto 2. By-the 2 Geo. 1. cap. 11. / 12. no attorney ſhall be ſuffered to prac. ] 
be attorneys. tiſe as an attorney before any judge of afliſe, in the recovering of any ; 
ſmall debts, by civil bill, in any county wherein he ſhall be a juſtice of { 
i | 
peace. 5 
Not eligible It is ſaid, that attorneys ſhall not be elected to any office without their 4 
to offices. own conſent, by reaſon of their ſaid attendance in the courts, Cro. Car. 
IT. 585. 2 TS 
Unleſs a de- Yet it hath been faid, that an attorney ſhall not be excuſed by privilege 7 
put y is allow- from offices, which may be executed by deputy ; but only thoſe which re. 
_” quire perſonal duty. March. 30. 1 f 
| | 5 E 
1 is judged not foreign to the office of a keeper of the peace, to 
have ſome knowledge of the law contained under this title: Co- 0 
cerning which we will ſhew, A 8 1 t 
J. What things may be ſubmitted to arbitration. * 1 1 
Il. The ſeveral kinds of ſubmiſſion to arbitration. 8 fl 
Ill. The award; and therein what ſhall be deemed a goul | 
award, and what not. | 8 5 


I. What things may be ſubmitted to arbitration. 


1. It is held clearly, that all matters of controverſy, either of fact, or Actions per- 
of a right in things and actions perſonal and uncertain, may be ſubmitted sonal. 
to arbitration. 9 Co. 78. 

2. Matters of freehold, or any right and title to a freehold, cannot be Matters of 
ſubmitted to arbitrament ; for a freehold is not transferable from one to frechold. 
another, without livery and ſeiſin: Vet if there be a ſubmiſſion concern- 
ing the right, title, or poſſeſſion of lands and tenements, and the parties 
enter into mutual bonds, to ſtand to the award made relating to them, 
they forfeit their bonds unleſs they obey it. 1 Roll. Abr. 242, 244. Read. 
Abr. Wood b. 4. c. 3. 
$0 if the condition of an obligation is, to ſtand to an award touching Condition of 

lands; and the arbitrator awards the land to one, and that the other ſhall bnd. 
releaſe to him: if he doth not releaſe, the obligation is forfeited. 1 Bac. 

Abr. Arbitrament. A. 

But if the arbitrator awards the land to one, it ſeems the obligation is not Nr of 
forfeited, though the other do not convey to him to make him a good __ 
title; for the arbitrator hath not awarded any act to be done by the 
party, and the award itſelf cannot transfer the right, and ſo muſt be 
void, and then the condition of the obligation cannot be forfeited : for 
the awarding the land to one, cannot be expounded, that the other ſhall 
infeoff him. id. ; 

And although there be no bond, yet if the arbitrator. do award that Good without 
the one ſhall infeoff the other; it ſeems that an action on the caſe may be bond. 
maintained for not doing it: for the award in itſelf is as good as if there 
were a bond, and then there is the ſame reaſon an action ſhould lie, as 
that the condition of the obligation ſhould be forfeited ; for if ſuch an 
award were void, then the condition of the obligation to perform it 
could not be broken. id. | | 

In like manner an annuity is not determinable by award; for it is Annuity. 
reckoned in nature of a treehold, and therefore cannot paſs without the 
deed of the party. id. | 

So a partition cannot be made by award ; for a freehold cannot paſs (as partition. 
was ſaid) without livery and ſeiſin. id. = 

It hath been doubted whether leaſes for years, being chattels real, Leaſes for 
could be transferred by award; therefore it ſeems ſafeſt, when the con- Vears. 
2 relates to theſe, that the parties be bound in mutual obligations 
to perform the award: and then, if the arbitrators award, that one 
ſhall aſſign or transfer the leaſe to the other; if he refuſeth, he for- 
feits his obligation. id. | 

3. Debts on arrearages of accounts before auditors, ſhall not be diſ. Matters of re- 
charged by award; becauſe it appears of record, and muſt be diſcharged cod. 
by matters of as high a nature. 1 Bac. Abr. Arbitrament. A. 

4. Debts due by ſpecialty cannot be diſcharged by a bare award; but if Debts due by 
the ſubmiſſion was by bond, the award would be a good bar; for one ſpecialty. 
ſpecialty may be diflolved by another. 1 Bac. Abr. Arbitrament. A. 

5. A cer- 


* 


A thing cer- 


Criminal ef- 


Matrimonial 


By covenant, 


By ſrule of 


A ward, 


5. A certain and fixed debt is not diſcharged by an award ; for the end 
and deſign of an arbitration is, to reduce uncertain debts and duties to a 
certainty : and to award a man a certain debt, 1s to give him no more, 
nor do any greater thing for him, than was done before; for now he can 
have but an action, and that he might have before; and to give him leſs 
than he had before, is to do him a manifeſt injuſtice, which the arbitrator 
cannot do. 1 Bac. Abr. Arbitrament. A. 

But if 20/. be due to a man, and he and another ſubmit all perſonal 
things to arbitration ; there, if the arbitrator award 10¼., it is a good 
award : becauſe there were other uncertain things ſubmitted, and the ar- 
bitrator had conſideration of all, and ſet one againſt the other in making 
the award; ſo as perhaps the debt of 20/. was diminiſhed, in conſidera- 
tion of ſome treſpaſſes done by him to the other party. id. 

6. Criminal matters, as treaſons, murders, felonies, and other offences 
indictable at the ſuit of the king, cannot be ſubmitted to arbitrament ; 
for it is for the good of the commonwealth, that ſuch offenders be made 
known and puniſhed : and the king in ſuch caſes is a party, for whom the 
other parties cannot undertake. And although the ſubmiſſion be by bond, 
yet the obligation is void ; and the parties may be puniſhed for entering 
into ſuch bonds. 1 Bac. Abr. Arbitrament. A. 

But if the party injured proceeds by way of action, as he may in 
aſſaults and batteries, hbels, and the like; the damages he ſuſtained, or 
expects to recover, may be ſubmitted to arbitration : for in ſuch caſe, 
the action is for himſelf, and not for the king. Compleat Arbitrator 28. 

7. Alſo, matrimonial cauſes, or any thing concerning the contract or 
diflolution of marriage, cannot be ſubmitted to arbitrament. 1 Rol!'s 
Abr. 252. 

But The damages a perſon ſuſtained by a promiſe of marriage, or any 
thing relating to a marriage portion, may be ſubmitted. 16 Ed. 4. 2. 


II. The ſeveral kinds of ſubmiſſion to arbitration. 


1. A ſubmiſſion by words is good, and the party in whoſe favour the 
award is made, hath a remedy to enforce a performance of it: Yet is is 
not expedient that any ſubmiſſion ſhould be by parol, becauſe the party 
may revoke it at pleaſure, at any time before the award made, and that 
by word likewiſe; and the judges will rarely inforce the performance of 
an award, when either the ſubmiſſion or the award is by parol, becaufe 
it lays ſo great a fou dation for perſury. Compl. Arb. 21. 

2. Submiſſion may alfo be by covenant ; but this method is ſeldom uſed: 
for though it contains the ſame certainty with a bond, yet the method of 
ſuing on a covenant is different, and more difficult than in ſuing on a 
bond. Compl. Arb. 7. 46. Bs. | 

3. Submiſſion by rule of court is made in purſuance of the ſtatute 10 
Will. 3. cap. 14. which enacteth as follows: | 

It ſhall be lawful for all merchants and traders, and others defiring to 
end any controverſy, ſuit, or quarrel (for which there is no other remedy 
but by perſonal action, or {uit in equity) by arbitration, to agree that their 

ſubmiſſion 
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ſubmiſſion to the award or umpirage be made a rule of any of his majeſ- 

ty's courts of record, which the parties ſhall chooſe, and to inſert ſuch 

agreement in their ſubmiſſion, or the condition of the bond or promiſe, 

whereby they ſubmit themſelves : ¶ Which agreement being ſo made, and 

inſerted in their ſubmiſſion or promiſe, or condition of their reſpective 

bonds, ſhall or may, on producing an afhdavit thereof, made by the wit- Affdavit. 

neſſes thereunto, or any one of them, in the court of which the ſame is 

agreed to be made a rule, and reading and filing the ſaid affidavit in court 

be entred of record in ſuch court ; | and a rule ſhall thereupon be made in 

the ſaid court, that the parties ſhall ſubmit to, and finally be concluded 

by ſuch arbitration or umpirage ; [and in caſe of diſobedience to ſuch ar- 

bitration or umpirage, the party neglecting or refuſing to perform the 

ſame, or any part thereof, ſhall be ſubject to all the penalties of contemn- 

ing a rule of court; and the court on motion ſhall iſſue proceſs accord- Contempt of 

ingly ;] which proceſs ſhall not be ſtopped or delayed in its execution, by court. 

any order of any other court of law or equity, unleſs it ſhall be made ap. Execution of 
ear on oath to ſuch court, that the arbitrators or umpire miſbehaved proceſs, 

themſelves, and that ſuch award was procured by corruption, or other un- 

due means. 

And this is allowed to be the moſt expeditious way ; and the method is Motion of 
to get a counſel to move in any of the courts to have it made a rule, ue. 
which, in ſuch caſe is never denied; and then the party is liable to the 
ſame penalties that he would be for diſobeying any other rule of court. 

Compl. Arb. 6, 47. | 
4. Or laſtly, the ſubmiſſion may be by bond. In which caſe each party Submiſſion by 


muſt give to the other a bond; which bond, and condition, muſt con- bond. 


tain exactly the ſame words, only changing the names of the parties. 
And the penalty of the bond ſhould at leaſt be the value of the thing ſub- 
mitted; ſo that the party may rather abide by the award, than forfeit his 
obligation. Compl. Arb. 46. | | 

And undoubtedly a ſubmiſſion by bond in ſome reſpects, exceeds a 


ſubmiſſion by rule of court; for an award made purſuant to bonds of 


ſubmiſſion may bind the party's executors ; but if the party, who refuſes 
to perform an award made purſuant to a rule of court, ſhall die, the act 
of parliament directing that the proſecution ſhall be carried on by attach- 
ment, the remedy being loſt, the award is loſt likewiſe. Compl. Arb. 34. 
5. Sometimes the ſubmiſſion is both by bond and rule of court, by add- Both by bond 
ing the party's conſent at the bottom of the condition of the bond; and and rule of 
this is ſtill the beſt way, for then the party may proceed which way he <9 
pleaſes: and it is ſaid, that he may proceed both ways; that is to ſay, 
1 mn the bond, and have an attachment likewiſe for the contempt. 
1. Salt. 73. | | 

6. It hath been uſual of late years, to inſert in the ſubmiſſion, a clauſe Reſtrictions 
that no bill in equity ſhall be filed againſt the arbitrators : which reſtricti- 2gain! filing 
on will be a bar againſt ſuch bill being brought. As in the caſe of Lingood * — S 
and Croucher, Aug. 6. 1742. one condition of the ſubmiſſion was; that 
the parties ſhould be reſtrained from preferring a bill in equity againſt the 
arbitrators. And on a bill being brought, the ſubmiſſion was pleaded in 

bar. 
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bar. And by the lord chancellor Zardwicke : The plea mult be allowed. 
And he mentioned a caſe of one Mr. Robins, in lord chancellor King's time, 
who being appointed arbitrator by the court, accepted of it with a provi- | 
ſo, that the parties would enter into a rule not to bring a bill in equity, J 
which was done accordingly ; notwithſtanding which the party _ | 
whom the award was made, brought a bill againſt the arbitrator and char gg 
ed corruption and partiality. Upon which, Mr. Robins moved, that he 

might be ſtruck out from being a party to the cauſe. His lordſhip granted 

the motion, and ſaid it would be a very great hardſhip upon arbitrators FF | 
if they ſhould be harraſſed with ſcits, and the allowing them to be liable Ss ; 
to ſuch ſuits would eſſectually diſcourage perſons of worth from accepting 

the oſſice of arbitrators. And therefore he ſtruck him out from being a 


0 

party. 2 Athy. 395. GEES: «< 

Whether the 7. But in which way ſoever the ſubmiſſion is made, the ſame never- t 

ſubmiſſion theleſs may be revoked, tho* made irrevocable by the ſtrongeſt words: 3 

may be coun” for a man cannot by his own act, make ſuch authority or power not 4 
termandeg. countermandable, which by the law and in its own nature is counter. 

c p 

Revoking But if the ſubmiſſion be by bond, if the party revokes, he forfeits his 4 

ſubmiſtion. obligation, for that he hath broken the words of the condition, which fi 

are, that he ſhall ſtand to and abide the award. And if he revokes, he p. 


muſt likewiſe give notice of the revocation; and if the ſubmiſſion was I v. 
buy bond, the revocation muſt be in bats 8 Co. 82. = 


Attachment. And if the ſubmiſſion be made a rule of court, purſuant to the act of re 
parliament ; if either of the parties revokes, the court will grant an at. #< 
tachment. Compl. Arb. 82. | 8 
Parol ſubmiſl- But if the ſubmiſſion ' be by word, the party may revoke at pleaſure, th 
fion. and he forfeits nothing; but he muſt in this caſe likewiſe give notice of nc 
the revocation, tho” it need not be in writing: and the notice mult be to * w 
the arbitrators themſelves. 8. Co. 82. | = it 
HIT. The award (C); and therein what ſhall be deemed a good award, 7 oY 
and what not. | 3 art 
'" , 
Atbitrators 1. The arbitrators cannot injoin an oath to the witneſſes, there being ſun 
cannot admi- no law which gives them any fac power. it v 
niſter an oath, 5 . , 12 | F 
Award beftts 2+ It is highly convenient that the award be in writing, and ſo to be be 
be in writing. mentioned in the ſubmiſſion. Compl. Arb. 34. | the 
According to 3. One thing eflential to a good award is, that it be made, with reſpect ꝓ op 
the ſubmiſſi- to perſons and things, according to the ſubmiſſion. Wood b. 4. c. 13 paic 
On. . . . . . 
| Upon which ground, as the arbitrators are, with reſpect to the things met 
ſubmitted, circumſcribed and tied down to the ſubmiſſion, ſo in ſeveral FR give 
caſes it has been diſputed, whether their awarding releaſes to the time of FRF Was 
Releaſes te the award, and not to the time of the fubmiſſion, was good; it is there. 169 
the time of fore moit adviſeable to award releaſes to the time of the ſubmiſſion; | - 
the ſubmiſſi- though it is now clearly held, that general releaſes thall extend only to Wood 
on. the time of the fubmiſſion, and that, if there be releaſes awarded to tbe l 1 
; . time, dec 
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time of the award, they ſhall be good, unleſs it be ſhewn on the other 


>, ide, that fome new matter hath ariſen between the parties between che 
i- = ſubmiſſion and award. 1 Roll. Abr. 242. 6 Mod. 34 | 
', That is to fay, an award of releaſes to the time of making the award, 
it includes all that is within the ſubmiſſion, and more; which thall be good 
z- for ſo much as is within the ſubmiſſion, and void for the reſidue. 1 Bac. 
le J Abr. Arbitrament. E. : 
2d If the ſubmiſſion be of all matters in difference, the arbitrators, in diſ- 
rs putes between two partners may diſſolve the partnerſhip. Green and Mar- 
le ing. Blac. Rep. 475. | ; 
18 = If the ſubmiſſion be, fo as the award be ready to be delivered to the parties 
a or to ſuch of them as ſhall defire the ſame, the parties ſo bound are themſelves 
bbliged to take notice of the award at their peril; but if the words of 
r. the ſubmiſſion be /o that the award be delivered to each party by ſuch a day, 
s: then it mult be delivered to each party accordingly. Read. Abr. Wood b. 
Ot „ | 
er- , But tho' the words of the ſubmiſſion may be ſuch, as will oblige the 
parties fo take notice of the award at their peril ; yet if the arbitrators 
his award that one of the parties ſhall do an act, which depends upon another 
ch *# firſt to be done of the other party, he muſt have notice of it; at leaſt the 
he party who would take advantage of it, muſt ſhew that he hath done what 
vas 3 was neceſſary on this part. Compl. Arb. 12. 
3 An award that one ſhall pay for the writings of the award, or the 
of reckoning in the houſe where the award was made, is a void award; for 
at- ſuch things are plainly out of the ſubmiſſion. 1 Roll. Abr. 254. 


* 4. Alſo, it is required, that the award be beneficial, and appoint ſome- Award of one 
re, things advantageous to either party; for an award of one fide only, is fide not good. 
of not good: ſo if an award be, that one of the parties ſhall go to Rome, 
to * whenit appears that there is no advantage to the other party by his going, 

it is void. Wood. b. 4. c. 3. 

So if a man and woman ſubmit themſelves to an award, it is no good 
= award that they ſhall intermarry, for this is not intended any advantage. 
rd, ; 1 Roll, Abr. 252. And the bodies of the parties are not ſubmitted to 
= arbitration. 1 Bac. Abr. Arbitrament. E. 
8 Where an award was, that the defendant ſhould pay to the plaintiff two 
ſums at ſeveral times, and that ſeveral releaſes ſhould be given preſently ; 
it was objected, that by giving ſuch releaſes, the bond and money would 
be diſcharged, and therefore the awarding the releaſes was void againſt 
the plaintiff, and ſo there is nothing of his ſide to be done: And of this 
opinion was the court. But where the award was, that money ſhould be 
paid at two ſeveral days, and releaſes given, ſo that it appears by the very 
method and order of the award, that the general releaſes were not to be 
given till after the money paid; the court were clear of opinion, that it 


e of vi well enough, and ſo judgment was given for the plaintiff, 2 Mod. 
ere- 109. . 
on; 5. Allo it is required in a good award, that it be poſſible, and lawful. Muſt be pof- 
to Wood bh. 4. c. 3. ſible and law - 
Thus, if an award be, that one of the parties ſhall kill, ſteal, forge a * 4 


deed, or the like. it is void. 1 Inſt. 206. 
4 371 
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certain and 


final. 
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In like manner, if it be awarded, that money ſhall be paid to an infant, 
and that he ſhall make a releaſe, it is void; for the infant's releaſe is not 
good in law. | 

Alſo it is held, that where a thing 1s awarded to be done, which af- 
terwards becomes impoſſible by the act of God, the party is excuſed ; as 
if an award be, to deliver a horſe before fuch a day, and he dies before 
that day. 21 Ed. 4. 70. 

6. Alfo, it is required, that the award be certain and final. Wood b. 4. 
c. 3. 

be which ground it hath been reſolved, that if the arbitrators award, 

that one of the parties beg the other's pardon before ſuch a mayor, or 
ſuch and ſuch perſons, it is good and certain enough; but if the award 
be, that he ſhall beg pardon in ſuch manner and in ſuch place as the other 
party ſhall appoint, it is not good: for the arbitrators are to determine, 
and not to make ſuch party his own judge in his own cauſe. And though 
the time and place be but circumſtances, yet in this ſort of ſatisfaction 
they make the moſt conſiderable part. 1 Salk. 71. 


Upon which, ground alſo, the arbitrators cannot regularly reſerve any | 


thing for their future judgment, when, the time allowed them is expired; 
for then fuch their award is not certain and final. Cro. Fac. 585. 

An award that the defendant ſhall give ſecurity to the plaintiff, for pay- 
ment of a ſum of money, is void for the uncertainty ; not ſhewing what 
ſecurity he ſhould give, whether by bond or otherwife. Cro. Ja. 314. 

In the caſe of Winter and Garlick, T. 3. An. it was awarded, that the 
defendant ſhould pay to the plaintiff 104. and all the ctr of a ſuit then de- 
pending in an interior court, and afterwards to give mutual releafes. By 
the court: An award to pay ſuch coſts as the maſter fhall tax is good, be- 
cauſe it may be reduced to a certainty ; but this is uncertain, and carries 
it farther than has hitherto been allowed. And Halt chief juſtice ſaid, 
that it hath been held a good award, to pay ſuch coſts as the prothono- 
tary ſhall tax, and that carries it far enough ; but that ſurely the arbitra- 
tors ſhould either aſcertain it themſelves, or refer it to a proper officer. 
1 Salk. 75. 6 Mod. 195. | 

But in the caſe of Dudley and Nettleford, H. 13 G. where it was award- 
ed, that the plaintiff ſhould pay the coſts, and no body was appointed to 
tax them, the court ſupplied it by ordering the maſter to do it. Str. 737. 

And in the caſe of Hawkins againſt Colclough, E. 30 G. 2. lord Mansfield 
faid that awards are now conſidered with greater latitude, and leſs ſtrict- 
neſs than they were formerly; and it is right it ſhould be ſo, becauſe they 
are made by judges of the parties own chooſing, Bur. Rep. 274. 


And in the cafe of Lucas and Wilfon, the court will not enter at all into 


the merits of the matter referred to arbitration, but only take into conſi- 
deration ſuch legal objections as appear upon the face of the award, and 
ſuch objections as go to the miſbehaviour of the arbitrators. Bur. Rep. 
701. : 

And in Tittenſon and Peat in the chancery, Fuly 1, 1747, lord Hard- 
wicke ſaid, the only ground to impeach an award, is colluſion, or groſs 
miſbehaviour in the arbitrators. And a plea. of an award is good, not 


only 
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only to the merits of the caſe, but alſo to a diſcovery. And in another 
caſe, July 3o, 1748, unleſs there is corruption or partiality in an arbitra- 
tor, the party cannot ſet aſide his award. 3 Athy. 549. 644. | 

7. It is ſettled, that arbitrators cannot proceed on a reference, after After naming 
they have once named an umpire; for then their authority ceaſeth, an umpire. 
though the time for making the award is not expired. Rep. of Pract. in 
C. B. 116. Danes and Monſay. E. 8 G. 2. 

But the appointment of an umpire before their own time for making an Arbitrators 
award is expired, may be good: As in the caſe of Doyley and Piiſoe, T. cannot pro- 
28 G. 2. An action of debt was brought upon a bond, conditioned that r 
the party ſhould ſubmit to the award of two arbitrators, provided they — thy 8 
made their award on or before the 12th of March next: and if they made 
no award, then that they ſhould appoint an umpire before the ryth of the 
ſaid March. The defendant pleaded, that no award was made on or before 
the ſaid 13th day of March; but that they did, before the ſaid 17th of 
March, to wit, upon the r1th, chuſe and appoint ap umpire, who had 
made an award. By the court: There are no words, which by any con- 
ſtruction can be intended to limit or circumſcribe the election of an um- 
pire till after the 13th of March. The plain ſenſe of the ſubmiſſion is, 
that they ſhould make their award by a certain day; or in caſe they did 
not make it, or could not agree, that then they ſhould nominate an um- 
pire. And they ſaid, the court has not been nice in conſtruing the time 
of the umpire's appointment, provided it was ſoon enough for him to 
make his award. . TIS 

Soulſby and Hodgſon. An action of debt was brought upon an arbitrati- 
on bond. The arbitrators were to chuſe an umpire, in caſe they them- 
ſelves ſhould not agree in a limited time; they did not agree within the 
limited time, but choſe an umpire ; the umpire accordingly made an um- 
pirage, and they joined in it, The only queſtion was, whether the um- 
pirage was duly made according to the power given to the umpire; of 
whether it was vitiated and rendered void by the arbitrators joining in it ? 

The court were unanimous and clear, that this was the umpirage of the 

umpire only: he was at liberty to take what opinion, or advice, or aſ- 
ſiſtance he pleaſed ; and the joining of the arbitrators was only ſurpluſage. 

Bur. Rep. 1474. Black. Rep. 463. 

8. Generally the award ſhall be expounded according to the intent of Award to be 
the arbitrators, and not literally, and ſhall not be unravelled in a court of conſtrued fa- 
equity, unleſs there was corruption in the arbitrators. 10 Cs. 57. Wood wurably. 

b. 4. c. 3. Read. Arb. 

But in the caſe of corruption, or other unfair practice, it is enacted by Corruption o. 
the aforeſaid ſtatute of 10 Will. 4. cap. 14. that any arbitration or umpi- unfair prac 
rage procured by corruption or undue means, ſhall be deemed void, and 
accordingly be ſet aſide by any court of law or equity, ſo as complaint 
thereof be made in the court where the rule is made, before the laſt day 
of the next term after publiſhing the arbitration. /: 2. | 

But other wiſe, as the arbitrators are perſons of the parties own chuſing, Choſen by the 
and as the law preſumes that every man will be ſo wiſe as to pitch upon a parties. 
5 whoſe underſtanding and honeſty he can rely oh; it hath ſeldom 

ppened, that an award was held A when there appeared nothing elſe 

2 to 
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to vitiate it, eſpecially in a court of law : yet awards have been, and are 
Want of un- Often ſet aſide in a court of equity, for corruption and want of under- 
derſtanding. ſtanding in the arbitrators. Compl. Arb. 73. | | 
Therefore it is the intereſt of both parties, to chuſe men of honeſty and 
underſtanding to be their arbitrators, and to acquaint them truly with the 3 
Miſtake in facts they are to go upon; for if they appear to be miſtaken in a matter 
matter of tat. Of fact, a court of equity will ſet aſide the award. 2 Vern. 705. 3 
| So if the arbitrators, or any of them, appear to have been de: ived; 1 g 
as where certain articles were ſhewn only to one of the arbitratols, and 
he to whom they were not ſhewn, fwore that if he had ſeen them he be- 
heved he ſhould not have made uch an award; for in ſuch caſe, the 7 
award (according to the expreſſion in the ſtatute) is procured by undue 
means. 1 Atkyns. 64. | 
But a bare ſuggeſtion of want of underſtanding, or want of honeſty, 
will not be ſufficient ; the proof muſt be ſtrong, and the rather, becaufe 
(as was faid) they are of the party's own chuſing, who by his choice of 
them, admitted them to be wile and honeſt enough for his purpoſe. FF 
Compl. Arb. 74. : . 
Partiality in If a ſubmiſſion is to three arbitrators, or any two of them, and two of 
an award. them by fraud or force will exclude the other; that alone is ſufficient to 
vitiate the award : or it they have private meetings, and admit one of 
the parties, but give no notice to the other, but ſuffer the attorney 
of the party whom they admitted, to draw up the award; ſuch award i 
ſhall be ſet aſide for partiality and unfairneſs. 2 Fern. 514. = 
A It is a general rule in equity, that when it appears that any one of the 
intereſted, Arbitrators was any way intere/ted in the matters in controverſy, the award 
is to be ſet alide. Compl. Arb. 75. | 
Receivinga And it is the ſtrongeſt argument of partiality, to ſhew that the arbj- 
preſent. trators received from either of the parties any conſiderable ſam of money, 
or any other preſent which may be a temptation to act corruptly ; but 
the ſum or preſent muſt be proved to be ſo exorbitant, as to induce the 
court to believe that it biafſed their judgments ; otherwiſe it will be of no 
effect. Compl. Arb. 76. | 
In the caſe of Shepherd and Brand. On a rule to ſhew caufe why an 
award ſhould not be ſet aſide, one exception was, that before the making 
the award, the arbitrators inſiſted upon three guineas a piece to be paid 
to them by each of the parties for their trouble and expences ; that the FX 
defendant refuſing to do it on his part, the plaintiff paid the whole mo- 
ney : By the court, where arbitrators, let their characters be otherwiſe F? 
never 10 unexceptionable, take money of one of the parties ingly, whe- FR 
ther for charges, or any thing elſe, before making their award, as this is b 
a matter of ſo tender a nature, that even the appearance of evil is to be 
avoided, and this practice may be of dangerous example, it is ſufficient «+ /* 
cauſe to ſet the award aſide; for if this Would be ſuffered, it would be F 
— Hard to diſtinguiſh what is corruption. 2 Barnardiſt 463. Caſes in the 
time of lord Hardwicke 54. and ſee John Ward's Caſe, 2 Atk. 396. 3 
Where the a= 10. If the arbitrators award a thing to be done, it may be proper for * 
ward appoints them to appoint a time and place for the doing it; and the party who ⁵ 


83 me would take advantage of it, muſt ſhew that he has done what was requi- 
done immedi- ſite 
ately. 
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ſite on his part ; but if a thing is to be done generally, without mention- 


4 ing time and place, it ſhall be done immediately, 2 Brown. 311. 

; 11. If the ſubmiſſion is by rule of court, it is neceſſary that there be a Demand to 
nd > perſonal demand of the thing awarded; and the party muſt make affi- be before at- 
he davit of ſuch demand, before he can have an attachment. 1 Salk. 83, tachment. 
ter 12. If a ſum of money be awarded to one of the parties, and that upon On tende 

| 4 the payment thereof they both ſhall give mutual releaſes; if he who is to and refuſal, 
d; receive the money, reſuſes it, yet upon a tender and refuſal, he is as the party re- 
nd much obliged to ſign a releaſe as if he actually received it. 1 Salk. 75, fuſing ſhall 
be- 2 nevertheleſs 
he ſign a releaſe. 
ue A. Form of ſubmiſſion by rule of court. 
ty, HERE AS divers diſputes and controverſies have ariſen, and are now 
fe = depending, between A. B. of in the county of yeoman, 
of • of the one part, and C. D. of in the ſaid county, yeoman, of the other 
ſe. part, touching and concerning —— Noro for the ending and deciding 
7 thereof it is hereby mutually agreed by and between the ſaid parties, that all 

of FF matters in difference between them for, touching, and concerning all and every the 

to matters and things herein above ſpecified and particularly mentioned, ſhall be re- 


of ferred and ſubmitted to the arbitrament, final end, and determination of A. A. 
ey 77 in the ſaid county, gentleman, B. A. of in the ſaid county, 
rd FR yeoman, and C. A. of in the ſaid county, yeoman, or any two of them, 

; arbitrators indifferently elected by the ſaid parties, ſo as the ſaid arbitrators, or any 
he two of them, do make and publiſh their award in writing ready to be delivered to 
rd the ſaid parties, or ſuch of them as ſhall defire the ſame, on or before the 
day of next enſuing the date hereof : And it is hereby mutually agreed by 
bi- and between the ſaid parties, that this ſubmiſſion ſhall be made a rule of his ma- 
y, 7e, court of | | In witneſs whereof the 
but aid parties to theſe preſents have hereunto ſet their hands this —— day of 


he in the = year, &C. 

no 

an | B. Arbitration bond. 

10 7 NOW. all men by theſe preſents, that I A. B. of in the county of 
he ——— gentleman, am held and firmly bound to C. D. of in the E» 
o- M/aid county of - yeoman, in — pounds of good and lawful money of 
iſe Great Britain, 2 be paid to the ſaid C. D. or to his certain attorney, lus 
ne. executors, adminiſtrators, or affigns: To which payment well and truly to 
is be made, I bind myſelf, my heirs, executors, adminiſtrators, firmly by theſe 
be preſents, ſealed with my ſeal, and dated the day . in the 
nt ear of the reign of our ſovereign lord George the third, of Great Britain, 
be France, aud Ireland, king, defender of the faith, and ſo forth, and in the year of 
he our Lord —— | 


Condition 
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Condition to ſtand to the award of two arbitrators, in common the 
form : | tie. 

HE condition of the above obligation 1s ſuch, that if the above-bound 
A. B. his heirs, executors, and adminiſtrators, and every of them, ferr ' be 
and on his and their parts and behalfs, do and ſhall well and truly ſtand to, het 
obey, abide, perform, obſerve, and keep the award, order, arbitrament, final 610 
end and determination of A. A. of eſquire, and B. A. of gentle- 4e 
man, arbitrators indiſferently named, elefled, and choſen, as well for and on en 
the part and behalf of the abovebound A. B. as of the abovenamed C. D. Ce da 
arbitrate, award, order, adjudge, and determine of and concerning all and al!˖- 
manner of ation and actions, cauſe and cauſes of action and actions, ſuits, bills, 22 
bonds, /pecialties, judgments, executions, extents, accounts, debts, dues, ſum Wi 
and ſums of money, quarrels, controverſies, treſpaſſes, damages, and demands, 7 Tl 
whatſoever, both in law and equity, or otherwiſe howſoever, which at any 
time or times heretofore have been had, made, moved, brought, commenced, = 7 
ſued, proſecuted, committed, omitted, done, or ſuffered by or between the ſaid * 


parties, fo as the ſaid award be made in writing, and ready to be delivered to the 
ſaid parties, on or before the day of now next enſuing, then this obli- 
gation to be void, otherwiſe of force. | 


If the parties have a mind to make their ſubmiſſion a rule of f . 


court, then this may be added : , = 
__ 7 
And the abovebound A. B. doth agree and defire, that this his ſubmiſſion be ; 1 
made a rule of his maje/ty's court of-——— 0 purſuant te 4 e 
the act of parliament in ſuch caſe made and provided. | FR 
| an, 
207 


Condition to ſtand to the award of three arbitrators, or any two of 
them, and an umpire appointed : - 7 


HE condition of this obligation is ſuch, that if the abovebound A. B. bis — ; mi 


heirs, executors, and adminiſtrators, for and on his and their parts and 


= 

behalfs ſhall and do well and truly ſtand to, obey, abide, obſerve, perform, 5. 

fulfil, and keep the award, order, arbitrament, final end and determination of an 

| rr any two of them, arbitrators indifferently elected and named, as well by 2 ſai 
| and on the part and behalf of the ſaid A. B. as by and on the part and behalf 71 
| of the abovenamed C. D. to arbitrate, award, order, j udge, and determine, of 77 
"| and concerning all and all manner of action and adtions, cauſe and cauſes of ac- 7 
1 tion and actions, ſuits, bills, bonds, ſpecialties, covenants, contracts, promiſes, an 
1 accounts, reckonings, ſums of money, judgments, executions, extents, quarrels, _ — 
U . controverſies, treſpaſſes, damages, and demands whatſoever, at any time hereto- hei 
Þ fore had, made, moved, brought, commenced, ſued, projecuted, done, ſuffered, or 


committed, or depending by er between the ſaid parties ; ſo as the award of the 
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Award. 


nid arbitrators, or any too of them, be made and ſet down in wriling, under 
their or any two of their hands and ſeals, ready to be delivered to the ſaid par- 
ties in difference, on or before the——day of-—now next enſuing ; then thts ob. 
ligation to be void, oth-reiſe of force. | 
And if the ſaid ariirators ſhall not make ſuch their award of and concerning 


the premiſſet, within the time limited as aforeſaid, then if the ſaid A. B. his 


heirs, executors, and adminiſtrators, for and on his and their part and behalf, 
dia and ſhall well ang truly ſtand to, obſerve, perform, fulfil, and keep the award, 
determination, and umpirage [it the umpire be named] of being a pers 
ſon indifferently named and choſen between the ſaid parties for umpire ; [if not 


named | uch perſon as the ſaid arbitrators ſhall indifferently chuſe for umpire 


in and concerning the premiſſes ; ſo as the ſaid umpire do make and ſet down his 
award and umpirage in writing, under his hand and ſeal, ready io be delivered te 
the ſaid parties in difference, on or before the day of———nocw next enſuing : 
Then this obligation to be vid, otherwiſe of force. 


And the abovebound A. B. doth agree and dgſire, that this his ſubmiſſion be 


made a rule of his Majeſty's court of = 
to the act of parliament in ſuch caſe made. 


— og to—— —p ru 


C. Form of an award. 


O all to whom theſe preſents ſhall come, wwe A. B. of ———and C. D. 
e ſend greeting. 
Whereas there are ſeveral accounts depending, and divers controverſies have 
ariſen, between —9* eoman, of the one part, and — of: | 


= vyeoman, of the other part; And whereas, for the putting an end to the ſaid dif- 


& ferences, they the*ſaid and——b their ſevcral bonds or obligations 


bearing date———laft paſt, are reciprocally become bound each to the other, in 
the pen il ſum cf to ſtand to, abide, perform, and keep the award, order, 
and final determination of us the ſud: ——/o as the ſaid award be made in 
writing and ready to be delivered to the parties in difference on or before 
next enſuing, as by the ſaid obligations and conditions thereof may appear: Now 
know ye, that we the ſaid arbitrators, whoſe names are hereunto ſubjcribed, and 


eile affixed, taking upon us the burden of the ſaid axvard, and having fully exa- 


mined and duly conſidered the proofs and atlegations of both the ſuid parties, ds 
mike and publiſh this our award between the ſaid parties in manner following ; 
that is to ſay, Firſt, we do award and order, that all actions, ſuits, quarrels, 
and controverſies whatſoever, had, moved, ariſen, and depending between the 
ſaid pariics in law or equity, for any manner of cauſe whatſoever touching the 


| ſaid premiſſes, to the day of the date hereof, ſhall ceaſe and be no farther proſe- 
cuted; and that each of the ſaid parties ſhall pay and bear his own coſts and char- 
bes in any Wiſe relating to, or concerning the premiſſes. And we do alſo award 


and order, that the ſaid: ball deliver or cauſe to be delivered to the ſaid 
— within the ſpace of —&. And further, we do 
hereby award and order, that the ſaid -ſhall on or before bay 
or cauſe to be paid unto the ſaid — the ſum of ——, We do alſo 


. award 
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award and order, &c. And Iiſtly, We do award and order, that the ſaid 
and on payment of the ſaid ſum -——— ſhall in due form of law, execute 
each to the other of them, or to the other's uſe, general releaſes, ſufficient in the 


law for the releaſing by each to the other of them, his heirs, executors, and admi- 


niſtrators, of all adtions, ſuits, arreſts, quarrels, controverſies, and demand; 
whatſoever, touching or concerning the premiſſes aforeſaid, or any matter or thing 
thereunto relating, from the beginning of the world, until the day of 
laſt paſt (viz. the day of the date of the arbitration bonds). In witneſs 
whereof we have hereunto ſet our hands and ſeals the —— day of 


Form of an umpirage. 


( ECITE the arbitration bonds as before). Now know ye, that F 

——umpire indifferently choſen by having deliberately heard 
and under/tood the griefs and allegations and proofs of both the ſaid parties, and 
willing (as much as in me licth) to ſet the ſaid parties at unity and good accord, 
do by theſe parties preſents arbitrate, award, order, decree, and judge as follow- 
eth; That is to ſay, &C. 


Badgers. 


BY the act. 8 Ed. 4. cap. 2. No perſons called badgers ſhall buy any 
corn upon ſuch pain as is made againſt the regrators of the King's 
market, and to be judged as common regrators of the market, alſo it ſhall 
not be lawful to no man which will buy any manner of corn in the com- 


mon market to ſell the ſame again in the ſame market, nor in no other 


market upon pain to be adjudged a commdn regrator of the market. 
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J. What it is. ; 

II. Difference between bail and mainpriſe. 

TIT. When a perſon may be 1 9 ag without bail, 
IV. Who may or may not be bailed. 

V. Who may bail and the manner of it. 

VI. Requiring exceſſive bail. 

VII. Denying bail where it ought to be granted. 
VIII. Granting bail where it ought to be denied. 
IX. Of bail by writ of habeas corpus. 

X. Ackhnowledging bail in another man's name. 


J. N. hat it is. 


AIL (from the French bailer, to deliver) ſignifies the delivery of a What it ſigni- 
man out of cuſtody, upon the undertaking of one or more perſons fies. 

for him, that he ſhall appear at a day limited, to anſwer and be juſtified 

by the law. Hale's Pl. 96. | 


II. Difference between bail and mainpriſe. 


The difference between bail and mainpriſe is, that mainpernors are on- Mainpriſe, 
ly ſurety, but bail is a cuſtody; and therefore the bail may retake the What. 
priſoner, if they doubt he will fly, and detain him, and bring him before 
a juſtice, and the juſtice ought to commit the priſoner in diſcharge of the 
bail, or put him to find new ſureties. Hale's Pl. 96. : 


Il. Where a perſon may be diſcharged without bail. 


If a perſon be brought before a juſtice, if it appears that no felony is Diſcharge 
committed, he may diſcharge him ; but if a felony be committed, tho? without bail. 
it appears not that the party accuſed is guilty, yet he cannot diſcharge 
him, but muſt commit or bail him. Hale Pl. 98. | 


IV. Who may or may not be bailed. 


At the common law, bail was allowed in all caſes but homicide ; but what offen- 
now the Eng. fat. 3 Ed. 1. c. 1 5. directeth what offenders ſhall be bailed, ders bailable, 
and what not. Hale's Pl. y. | 

It is true, the ſaid ſtatute only preſcribeth who ſhall or ſhall not be let Perſons not 
to bail by the ſheriff; but by 10 Car. 1. e. 2. cap. 18, It is enacted, repleviſable. 

| ; M that 


Bail. 
that no juſtice or juſtices of the peace ſhall let to bail or maihprite any per- 
ſon not tepleviſale by the ſaid itatute of 3 Ed. 1. cap. 15. 

Ano. fat. 3. Which ſtatute is as follows: Taraſmuch as fheriffs and others, which have 

Edu. 1. taken and kept in priſon perſons detected of felony, and incontinent have let out 

replevin ſuch as were not repleviſable, and have kept in priſon fuch as were 

repleviſable, becauſe they would gain of the one party and grieve the other; and 
foraſmuch as before this time it was not determined which perſons were repleviſa- 
ble, and which not, but only thoſe that were taken for the Ueath of a man, or by 
comm indment of the king, or his juſtices, or for the foreſt: It is provided, that 
ſuch priſoners as before were outlawed, and they which have abjured the realm, 
provors, and ſuch as be taken with the manner, and thoſe which have broken the 
king's priſon, thieves openly defamed and known, and ſuck as be appealed by pro- 
vors ſo long as the provors be living, (if they be not of govd name,) and ſuch as 
be taken for houſeburning felonioufly done, ar for falſe money, or Hor counter fetting 
the king's ſeal, or perſons excommunicate taken at the requeſt of the b1ſhop, or for 
manifeſt offences, or for treaſon touching the king himſelf, . ſhall be in no wiſe re- 
pleviſable by the common writ, nor without writ, But ſuch as be indicted of lar- 
ceny by inqueſts taken before fheriffs or bailiffs by their office, or of light ſuſ picion, 
or for petit larceny, that amomunteth not above the value of . 12d. if they were not 
guilty of ſeme other larceny aforetime, or guilty of receipt of felons, or of com- 
mandment, or force, or of aid in felony done, or guilty of ſome other treſpaſs for 
Which one ought not to loſe life nor member, and a man appealed by a provor after 
the death of the provor (if he be no common thief nor defamed ), ſhall from hence- 
forth be let out by ſufficient ſurety, whereof the ſheriff will be an/werable, and that 
without giving ought of their goods. 


70 


Sheriffs and Sheriffs and others] That is to ſay, ſheriffs and goalers that have cuſtody 

gaolers. of gaols ; ſo that this a& extends not to any of the king's juſtices or judges 
of any ſuperior courts of juſtice. 2 In. 185. But by a ſubſequent ſta- 
tute (as hath been ſaid) it is extended to juſtices of the peace. 


But only thoſe, Nc. Here are firſt ſet down four forts of perſons which 
before this act were not bailable by the common writ de homine replegiandc: 


Homicide not 1. Thoſe that were taken for the death of a man] By the ancient law of the 


bulable. land, in all caſes of felony, if the party accuſed could find ſuſſicient ſure: - 


ties, he was not to be committed to priſon ; but afterwards it was provi- 
_ by parliament, that in caſe of homicide the offender was not bailable. 
2 Inſt. 186. : 
Dangerouſly And even if a perſon hath dangerouſly wounded another, the juſtice 
wounding. ought to be very cautious how he takes bail, till the year and day be paſt; 
| for if the party die, and the offender appear not, he is in danger of being 
ſeverely fined. 1 Haw. 138. n. 269. /. 19. 5 | 
Manſlaughter. And this ſtatute makes no diſtinction between ſuch homicide as is mali- 
cious, and that which happens by miſadventure or in ſelf defence: And 
it ſeems agreed, that juſtices of the peace, who have power at this day to 
bail a man arreſted for a /ight ſuſpicion of homicide, cannot bail any ſuch 


perſon for man-ſlavghter, or even excuſable homicide, if it manifeſtly ap- 
pear 
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TI 
pear that he was guilty of the fact, let it be ever fo plain that it cannot 
amount to murder. 2 Haw. 95, 105. u. 1 50. /. 34 & 164. ſe 63. 


2. Or by commandment of the king ] That, is, by matter of record in one Command- 
of his courts, according to law; and not an extrajudical commandment. ment of the 
2 Inſt. 186, 187. So alſo it is provided in the petition of rights 3 Car. King, 
that no perſon ſhall be detained in priſon by the king's ſpecial command, 
without cauſe certified. 

And becauſe ſome courts, as the king's bench, are before the king, and or of his juſ- 
ſome before his juſtices, therefore the act ſaith, by commandment of the king, tices. 


and the next words be, or of his juftices. 2 Int. 186. 


3. Or of his juſtices | That is, of any of the courts at Dublin, or juſtices 
of aſſize. 2 Haw. 96. n. 151. / 37. 


4. Or for the fore/t ] But as to impriſonment for offences in foreſts, the Foreſt law. 
law hath been much mitigated by later ſtatutes. 2 Haw. 98. u. 152. 
38. | 
f "All theſe four are excepted out of the common writ de homine replegian- 
do, that the ſheriff in his county court, which is not a court of record, 
ſhall not replevy any of theſe four that are committed, altho' it ſhould be 
by an unlawful commitment , but the ſuperior courts at Dublin, upon an 
habeas corpus, ſhall do juſtice to the party in all theſe four caſes. 2 It. 187. 
Next, the act doth further provide, that theſe kinds of priſoners here- 
after following (being 13 in number) ſhall not be repleviſable : 


1. Such priſoners as before were outlawed | Perſons outlawed are attainted in Outlawed per- 
law, and therefore are not bailable; for the intendment of the law is, ſons. 
that the perſon ſtandeth indifterent whether he be guilty or no; and not if 
he be convicted or attainted. 2 %. 188. 


2. And they which have abjured the realm] For theſe alſo are attainted up- Abjured the 


on their own confeſſion, and therefore not bailable at all by law. 2. Int. re:Im. 


188, 


3. Provors.] A provor, or approver, is a perſon that confeſſeth the felo- Approvers. 
ny with which he is charged, and undertakes to prove another guilty of 
the ſame crime; which it he does, he faves his own life, otherwiſe he ſhall 
be immediately executed. And the reaſon why they are not bailable is, 
becauſe they are guilty by their own confeſſion, and therefore they do not 
ſtand indifferent. 2 Int. 188. | 

But this concerns not juſtices of the peace, becauſe no man can become 
an approver before them, for that they cannot aſſign a coroner. Hales Pl. 
102. | 
4. And fich as be taten with the manner] For in this caſe likewiſe he ſtand- perſons taken 
eth not indifferent whether he be guilty or no, being taken with the man- with the wau- 
ner, that is, with the thing ſtolen as it were in his hand, anciently called ner. 

M 2 handhabbend, 


72 | Bail. i 


handhabbend, and the like was anciently called backberend, as a bundle or 
fardle at his back; which was uſed to ſignify manifeſt theft. 2 In. 188. 


Breakers of And thoſe which have broken the king's priſon] Here are two offences; 

priſon. firſt his breaking of the priſon, for it is preſumed that he who 1s innocent 
will never — . priſon: and ſecondly, his flying, becauſe he confeſſeth 
the fact who flies from judgment. 2 1. 188. 


Notorious 6. Thieves openly defamed and known] Who, as it ſeems, ought not to be 

thieves, bailed for any freſh felony, whereof there is probable evidence againſt 
them. But this ſeems in a great meaſure to be left to the diſcretion of the 
perſon who has power to bail them, who on conſideration of the circum- 
ſtances of the whole matter, and the probabilities on both fides, if he 
finds it reaſonable ſtrongly to preſume. them to be guilty, ought not to 
bail but commit them. 2 Haw. 99. 1. 155. / 44- 


Appealed by 7+ Such as be appealed by provors, fo long as the provors be living, if they 

provore, be not of good fame | The appeal of the approver is forcible againſt the ap- 
pellee, becauſe the approver confefleth himſelf guilty of the fame felony, 
and therefore it ſerveth in nature of an indictment againſt the appellee, 
ſo long the approver liveth, unleſs the appellee be of good fame. 2 I}. 
188. Ts 


Houſe-break- 8. And ſuch as be taken for houſeburning feloniouſly done] This was felony 
ers. by the common law. 2 Int. 188. 


Falſe-money, 9 Or for falſe money] This was treaſon by the common law. 2 Inf. 188. 

Counterfeit. 10. Or for counterfeiting the king*s ſeal | This was alſo treaſon by the 

ing the king's common law. 2 Inſt. 189. 

ſeal. 7 

Excommuni- . II. Or perſons excommunicate, taken at the requeſt of the biſhop ] That is, he 

cate perſons, that is certified into the chancery by the biſhop to be excommunicated, and 
after is taken by force of the king's writ of excommunicato capiendo, is not 
bailable : For in ancient times men were excommunicated but for hereſies, 
or other heinous cauſes of eccleſiaſtical cognizance, and not for ſmall or 
petty cauſes ; and therefore in thoſe caſes the party was not bailable by the 
ſheriff or gaoler without the king's writ ; but if the party offered ſuffici- 


ent caution de parendo mandatis ecelgſiæ in forma juris, then ſhould the party 


have the king's writ to the biſhop to accept his caution, and to cauſe him 


' Writ for deli- to be delivered: And if the biſhop will not ſend to the ſheriff to deliver | 
very. him, then ſhall he have a writ out of the chancery to the ſheriff for his 


delivery: Or if he be excommunicated for a temporal cauſe, or for a 
matter whereof the eccleſiaſtical court hath no cognizance, he ſhall be de- 
livered by the king's writ without any ſatisfaction. 2 . 189. 


Manifeſt of- 12. For manife/t offences | Which ſeems to be underſtood of inferior crimes 


fences, of an enormous nature under the degree of felony ; as dangerous riots, 
exorbitant 
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exorbitant reſcouſes, miſpriſion of treaſon, præmunire, and ſuch like 
heinous offences. Yet it ſeems to be in a great meaſure left to diſcretion, 
to judge in what caſe their crime is ſo flagrant and enormous, that they 
ought not to have the benefit of it. 2 Haw. 99. n. 155. /. 55. 


13. Or for treaſon touching the king himſelf] By the common law, a man Treaſon 
accuſed or indicted of high treaſon, or of any felony whatſoever, was touching the 
bailable upon good ſurety, until he were convicted ; for at common law, King. 
the gaol was his pledge or ſurety, that could find none. 2 Inf. 189. 


Shall be in no wiſe repleviſable by the common writ, nor without writ] That May be bailed 
is, the ſheriff ſhall not replevy them by common writ de homine replegiands, * nar king's 
nor without writ, that is, ex officio: But all or any of theſe may be bailed 
in the king's bench. 2 Inf. 189. 


Next the act ſetteth down ſeven kinds of offenders that may be bailed: Offences bail- 
| able. 
1. Such as be indicted of larceny by inque/ts taken before ſheriffs or bailiffs] Indicted of 
That is, before ſheriffs in their torns, or lords in their leets, or thoſe that larceny. 
have infangthief and outfangthief; that is, who have the privilege to judge 
thieves taken within their * or thieves dwelling within their manor and 
taken for felony out of their fee. Yet this is expounded that they be of 
good fame. 2 Inſt. 190. 


2. Or of light ſuſpicion ] But if the preſumption be ſtrong, or the defa- Of light ſuſ- 
mation great, the juſtices may refuſe to bail him. Hales Pl. 102. And picions. 
this is expounded alſo that they be of good fame. 2 I. 190. 


3. Or for petit larceny that amounteth not above the value of 12d. if they Petit larceny. 
were not guilty of ſome other larceny aforetime | This act divideth larceny into 
two kinds; grand larceny, when the thing ſtolen is above the value of 


12d. and petit larceny, when it is of the value of 12d. or under. 2 In}. 
189. 


And it ſeems to be agreed, that there is no neceſſity that ſuch perſons 
be of good fame; yet upon the conſtruction of the whole ſtatute, if ſuch 
perſons be taken with the manner, or confeſs the fact, or their crime be 
otherwiſe open and manifeſt, it ſeems that they ought not to be bailed; 
but if there be any colour of probability for their innocence, it ſeems 
moſt agreeable to the intention of the ſtatute to bail them. 2 Haw. 101. 


n. 158. /. 50. 
4. Or guilty of receipt of felons] Theſe are acceſſaries after the fact. 2 Receipt of fe- 


A. H. 100. | tons, 
5. Or of commandment, or force, or of aid in felony done] Theſe are acceſſa- aiging in fe- 
ries before the fact. 2 H. H. 100. lony. 
But acceſſaries to felonies are not to be bailed, unleſs they be of good 
reputation: And it ſeems at this day to be ſettled, that where there are . 


ſtrong 


74 Bail. 
ſtrong preſumptions of guilt, ſuch acceſſaries are not bailable by this ſta- 
tute. 2 Huw. 102. n. 158. /. 53. 


Guilty of 6. Or guilty of ſome other treſp iſs, for which one ought not to 40 life nor moni. 
treſpals. ber] But it 42 reaſonable to qualify the generality of this expreſſion, 
with this limitation, that ſuch accuſation ought to be either on a light ſuſ- 
picion, or elſe that the offence be inconſiderable, or that it be not exclud- 
ed from bail by ſome ſpecial act of parliament. 2 Haw. 99. u. 155. 


. 45- 2 H. H. 135. 


Appealedbya 7. And a man appealed by a provor, after the death of the provor, if he be 
ol no common thief, nor defamed | And by parity of reaſon, he may be bailed, 
if the approver waive his appeal, or be vanquiſhed, 2 Haw. 98. 7. 154. 


. S3. 


Be let out by ſufficient ſurety] If a juſtice take inſufficient ſurety, and the 
party appear not, he is ſineable by the judge of aſſize. H. P. 97. But if 
the priſoner appear thereupon, the juſtice is ſafe. 2 Haw. 89. u. 142. 
And if a perſon who has power to take bail, be ſo far impoſed upon, 

as to ſuffer a priſoner to be bailed by unſufficient perſons, it is ſaid, that 
either he or any other perſon who hath power to bail him, may require 
the party to find better ſureties, and to enter into a new recognizance 
with them, and may commit him on his refuſal, for that inſufficient 
ſureties are no ſureties. 2 Haw. 89. 1 141. / 4. 

And the perſon who is to take the bail, may examine them on their 
oaths concerning their ſufficiency. 2 Haw. 89. ib. 2 H. H. 125. 

1338 It is to be obſerved, that the aboveſaid ſtatute extends only to bail in 

offences ouly. criminal offences, and therefore gives no power at all to juſtices of the 

| peace to bail any perſons on proceſs in civil actions, or for contempts to 
ſuperior courts. 2 Haw. 106. u. 164. J 64. | | 

There are furthermore many ſtatutes, which prohibit bail and main- 
priſe in very many caſes, and allow the ſame in many other, which are 
interſperſed among the ſeveral titles which treat of thoſe matters. 

And where a ſtatute ordaineth, that an offender ſhall be impriſoned at 
the king's will or pleafure, there the priſoner cannot be bailed, till hc 
hath redeemed his liberty by ſuch fine or ranſom as ſhall be aſſeſſed by 
the king's juſtices in his courts. Dalt. c. 167. 

Altho” a perſon be committed to be detained without bail or mainpriſe, 
yet if the offence be by law bailable, he that hath power of bailing may 
bail him. 2 H. H. 135. F 


V. Who may bail, and the ai of it. 


Who may By the common law, the ſheriff and every conſtable, being conſervators 
ball, of the peace, might have bailed one ſuſpected of felony ; but this autho- 

| rity is transferred from them to the juſtices of the peace by ſeveral ſta- 
t tutes. Lamb. 15. : N | 
And 
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Bail. 

And it ſeems to be a good general rule, that ſo far as any perſons are 
judges of any crime, ſo far they have power of bailing a perſon indicted 
before them of ſuch crime: And upon this ground it ſeems clear, that any 


two juſtices ( may of common right bail perſons indicted at the ſeſſions, 
for that any two ſuch juſtices may hear and determine the indictment. 


75 


Two juſtices, 


Alſo it hath been holden, that any one juſtice hath the like power; and 


this ſeems to be implied by the ſtatute of 1 R. 3. c. 3. which giving one 
juſtice power of bailing perſons arreſted for felony, in like form as if ſuch 
perſons had been indicted at ze lions, clearly ſuppoſes, that if ſuch perſons 
had been indicted at the ſeſſions, they might have been bailed by any one 
juſtice. And if any one juſtice had ſuch power, before the ſtatute ſpecial- 
ly relating to the power of juſtices in granting bail, it ſeems that he hath 
{ill the ſame power in relation to perſons ſo indicted of any bailable crime 
under the degree of felony, becauſe the ſtatutes ſeem not to reſtrain him in 
any ſuch caſe, under the degree of felony, from any power which he 
lawfully might claim before. 2 Haw. 103. u. 160. / 54. 

But it ſeems difficult to maintain the power of one juſtice to bail a per- 
ſon, for any crime before indictment, unleſs by ſome ſtatute it be limited 
to the conuſance of one juſtice, or unleſs it be an offence directly tending 
to the breach of the peace, the bailing of perſons for which ſeems pro- 
perly to come under their conuſance as conſervators of the peace. 2 


Haw. 105. n. 163. /. 62. 


One juſtice. 


And Mr. Dalton ſays, if it is not in caſe of felony, it ſeemeth that any 


one juſtice alone may bail a priſoner, except where it is otherwiſe ordered 
in particular inſtances by ſome ſpecial ſtatute. . Dalt. c. 12. es 
And it ſeems to be agreed, that any one juſtice might always in his diſ- 
cretion either bail or impriſon one who has given another a dangerous 
wound, according as it ſhall appear from the whole circumſtances that 
the party is moſt likely to live or die; for that every ſuch juſtice being a 
principal conſervator of the peace, the offence at preſent being only an 
enormous breach thereof, and no felony, ſeems properly to come under 
his conuſance. 2 Haw. 103. n. 160. /. 54. | 

1. But by 10 Car. 1. e. 2. c. 18. ſect. 3. Any perſon. arreſted for 
man- ſlaughter or felony, being bailable by law, ſhall not be let to bail by 
any juſtices of peace, if it be not in open ſeſſions, except it be by two 


{ Juſtices of peace at the leaſt, whereof one to be of the quorum, and the 


ſame juſtices to be preſent together at the time of the bailment, which 
bailment they ſhall certiſie in writing, ſubſcribed with their own hands, 
at the next general gaol-delivery. 3 

2. The ſaid juſtices, when any ſuch priſoner is brought before them, 
before any bail, ſhall take the examination of the * and infor- 
mation of them that bring him, of the fact and circumſtances thereof, and 
as much thereof as ſhall be material ſhall put in writing before they make 


the bailment; which examination, together with the bailment, the ſaid 


Juſtices ſhall certifie at the next general goal- delivery. /. 4. 

3- Every coroner upon any inquiſition before him found, whereby any 
perſon ſhall be indicted for murder or man-ſlaughter, or as acceſſary before 
the murder or man-ſlaughter committed, ſhall put in writing the effect of 
the evidence given to the jury before him being material, and as well the 


{ſaid 


Not in felony 


In open ſeſſi- 


Ons. 


Examinations 


to be taken. 


Evidence to 
he put in 
writing. 


Bail. 


ſaid juſtices as the ſaid coroner ſhall have authority by this act, to bind all 
| ſuch by recognizance, as declare any ons material to prove the ſaid 
murder or man-ſlaughter, or offences or telonies, or te be acceſſary, to 
appear at the next general gaol-delivery where the trial thereof ſhall be, 
to give in evidence againſt the party ſo indicted, and ſhall certifie as well 
the evidence, as ſuch bonds as he ſhall take, together with the inquiſition a 
or indictment. And the faid juſtices ſhall certifie every ſuch bond taken 
before them. / 5. | 
4. In caſe any juſtice of peace of quorum, or coroner, ſhall offend in 
any thing contrary to the intent of this act; the juſtices of gaol-delivery 
| where ſuch offence ſhall happen to be committed, upon due proof thereof 
. by examination before them, ſhall for every ſuch offence ſet ſuch fine on 
1 every of the juſtices of the peace and coroner, as the ſame juſtices of gaol. 
delivery ſhall think meet, and eſtreat the ſame as other fines and amerce. 


ments, aſſeſſed before juſtices of gaol-delivery, ought. /. 6. 


VI. Requiring exceſſive bail. 


„* By the declaration of rights, 1 Mill. & Mar. Nat. 2. cap. 2. Exceſlive 
bail. bail ought not to be required. | fs 


VIl. Denying bail where it ought to be granted. 


Refuſing bail. To refuſe bail where the party ought to be bailed (the party offering the 
ſame) is a miſdemeanor puniſhable not only by the ſuit of the party, but 
alſo by indictment. 2 Haw. go. un. 143. / 13. H. P. 97. 


VIII. Granting bail where it ought to be denied. Cc 
Offences for- By the 10 Car. 1. e. 2. cap. 18. ſe. 2. No juſtices of peace, ſhall * — 
bidden to be Jet to bail or mainpriſe any perſon for any offence forbidden to be bailed 7 R. 
bailed. by the ſtatute of Weſtminſter the firſt. | = ons 
Puniſhable as Admitting bail where it ought not, is puniſhable by the judges of * 
for an eſcape, 551 by fine; or puniſhable as a negligent eſcape at common law. HF. B. 
: 2. 97. 1 chu 
If the keeper of a priſon bail any not bailable, he ſhall looſe his fee and ind 

office; if another officer, he ſhall have three years impriſonment, ang 

make fine at the king's pleaſure. 3 Edw. 1. cap. 15. 8 

M. 18 G. 2. K. and William Clarke, eſquire. He as a juſtice of Surry © 
committed a man on ſuſpicion of ſtealing a mare, and bound over te 
owner to proſecute. Afterwards upon examining two other perſons, he © 4 
admitted the party to bail. The proſecutor appeared at the aſſizes, and | of 
found a bill, but the party accuſed did not appear. And the court granted Fa 
an information againſt the juſtice, dedaring they ſhould not have bailed 5% 
the man themſelves. Str. 1216. £ 5 juſt 
| e 
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IX. Of bail by torit of habeas corpus. 


vell If bail cannot otherwiſe be obtained, the law in England hath provided yy, of 1a. 
ion © 2 remedy in moſt caſes by the habeas corpus act. Eng. fiat. 31 Car. 2. c. 2. beas corpuc. 
ken © But no law for this purpoſe has been hitherto enacted in lreland. 
d in ; &. Acknowledging bail in another man's name. 
4 cry 13 ; | : 
reof : By 10 Car. 1. ſef. 2. cap. 18. If any perſon ſhall acknowledge, or procure Acknowledg- 
ON 5 be acknowledged, any bail in the name of any other not privy to the ſame ; he ing bail. 
= ball be guilty of felony without benefit of clergy. 
Tce- | | | 
? In the name of any other] T. 6 G. Two people put in bail in feigned In the name 
names, and becauſe there were no ſuch perſons, they could not be proſe- of another, 
cuted for perſonating bail on this ſtatute. So the court ordered them 
and the attorney to be ſet in the pillory, which was done accordingly. 
if St. 384. 1 a | 
as \ Bail taken before a judge is not within this ſtatute, till it be filed of re- 
cord. 1 H. H. 696. | | 
4 - But it is within the following ſtatute of 7 Will. 3. cap. 18. by which it Felony. 
zs enacted, that any who ſhall perſonate another before thoſe who have authority 
1 to take bail, ſo as to make him liable to the payment of any ſum of money in that 
oy * ſuit or action, ſhall be guilty of felony (but within clergy). 
ut 
; | Form of bail, : 
; County of NE i remembered, that on the day o in te — 
; Dublin. year of the reign of ———A. O. of ———yeoman, A. B. of 
hall 4 yeoman, and B. B. of————yeoman, came before us J. M. eſguire, and 
led R. B. clerk, rw» of his majeſty's juſtices of the peace, in and for the ſaid county, 
= one whereof is of the quorum, and ſeverally acknowledged themſelves to owe 10 
of dur /aid lord the king, that is to ſay, the ſaid A. O. 20l. and the ſaid A. B. and 


H. B. B. fol. each, 70 be reſpectively levied of their lands and tenements, goods and 
= chattels, if the ſaid A. O. ſhall make default in the performance of the condition 


and 3 indorſed, [or, underwritten]. 
and - FR M. 

; R. B. 
urry | 
* i The cndition of this recognizance is ſuch, that if the within [above] bound 
d A. O. fhail perſonally appear before the juſtices of our ſovereign lord the king 
a = K- ned to keep the peace within the ſaid county, and likewiſe to hear and deter- 
» ik mine divers felonies, treſpaſſes, and other miſdemeanors in the ſaid county com- 
ER mitted, at the next general quarter-ſeſſims of the peace [or, before his majeſty's 


Juſtices of gaol delivery, at the next general gaol delivery] to be holden in and for 
the ſaid county, then and there 10 anſwer to our ſaid ſovereign lord the king, for 


3 * 
Of = N d 
= an 
* & 58 
_ Wy * 
4 0 


| taken and detained in priſon for ſuſpicion of a certain felony in ſtealing 


Batl. 


and concerning the felonious taking and ſtealing of ——— the property of A. NI 
of. yeoman, with the ſuſpicion whereof the ſaid A. O. fands charged be- 
fore us the ſaid juſtices, and to dv and receive what all by the court be then and 
there enjoined him, and /hall not depart the court without licence, then the above 


[within] written recognizance ſhall be void. 


Or, if the party is in priſon, and ſo abſent, Lord Hale ſays, this 
is the true form from Lambard. 


/ 


Dublin. E it remembered, that on the————day of in 1e 

year of the reign of before us J. M. e/quire, and R. B. clerk, 
two of the juſtices of our ſaid lord the king, aſſigned to keep the peace within the 
ſaid county, and one of us of the quorum, at in the ſaid county did 
come A. B. and B. B. of in the ſaid county, yeomen, and took in bail until 
the next gaol delivery to be holden in the ſaid county, one A. O. of ———— labourer, 
the 
property o,. and took upon themſelves each of the ſaid A. B. and B. B. 
under the penalty of 20l. of good and lawful money of Great Britain, of the 


goods and chattels, lands and tenements, of them and each of them, to the uſe of 


our ſaid lord the king, his heirs and ſucceſſors, to be levied, if the ſaid A. O. 
ſhall not perſonally appear at the ſaid next gaol delivery, before the juſtices of our 
ſaid lord the king, aſſigned to deliver the ſaid gaol, to fand to right concerning 


the felony aforeſaid, according to the law and cuſiom of England. Given under 


our ſeals, &c. 


But the ſeal need not be, for they are judges of record ; only it may be 
barely ſubſcribed by them : or thus, 


"Taken and acknowledged the day and year 
above-written, before us the above ſaid 
J. M. 
R. B. 


And hereupon a warrant iſſues for his deliverance, thus: 


Dublin. N M. e uire, and R. B. clerk, tuo of the juſtices of and one 
Of us of the quorum, To the keeper of his majeſty's gavl at 

in the ſaid county, greeting. Foraſmuch as A. O. labourer, hath before 
us found ſufficrent ſureties to appear before the juſtices of gazl delivery at the next 
general gavl delivery to be holden in the ſaid county, to anſaer to ſuch things as 
ſhall be then on the behalf of our ſaid ſovereign lord objefled againſt him, and 
namely, to the felonicus taking of (for the ſuſpicion whereof he was taken 
and commted to your ſaid gan); We command you on the behalf of cur ſaid ſo- 
vereign lord, that if the ſaid A. O. do remain in your ſaid gadl for the ſaid cauſe, 
and for none other, then you forbear to detain him any longer, but that you deliver 
him thence, and ſuffer him tn go at large, and that upon the pain that will there- 
| 2 
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n enſue. Given under aur ſeals at Kilmainham m the ſaid county, 46... 
day pf —— the year OO RNAS Tags. 


Lord Hale ſays, the advantage of this latter kind of bail, is this, that 
it is not only a recognizance in a ſum certain, but alſo a real bail, and 
they are his keepers, and may be puniſhed by fine beyond the ſum men- 0 
tioned in the recognizance, if there be cauſe ; and may reſeize him if they 
doubt his eſcape, and have him committed, and ſo be diſcharged of the 
recognizance. 75 


Barratry. 


I. What it is. 
II. How puniſbed. 


I. What it is. 


* S word barratry we have received either from the Danes or Nor. Barrat wy 
mans, or both: for baraita in the Daniſh, and baret in the Norman do what. 
equally ſignify a quarrel or contention. — 


And a barrator, in legal acceptation, doth ſignify @ common mover, excit- 
er, or maintainer of ſuits or quarrels, either in courts, or in the country. 1 Inſt. 
361. 1 Haw. 243. n. 524. /. 1. | 


A common mover | It ſeems clear, that no one can be a barrator in reſpe& A common 
of one act only; for every indictment for ſuch erime muſt charge the de- mover. 
tendant with being a common barrator. 1 Haw. 243. 4. u. 525. fe 5. 


Mover exciter, or maintainer | Yet it ſeemeth, that an attorney is in no Or maintainer. 
danger of being judged guilty of an act of barratry, in reſpect of his 
maintaining 5 in a groundleſs action, to the commencing whereof 
he was no way privy. 1 Haw. 243. ib. ſ. 4. 

Alſo, it hath been holden, that a man ſhall not be adjudged a barrator, 
in reſpect of any number of falſe actions brought by him in his own right: 
for in ſuch caſes he is liable to coſts. 1 Haw. 243. n. f. 3. 


In courts | Either courts of record; or not of record, as in the county, Ia courts. 
hundred, or other inferior courts. 1 Inf. 368. 


Or in the country] In three manners: 1. In diſturbance of the peace. 2. Or in the 
In taking or keeping of poſſeſſions of lands in controverſy, not only by country. 
force, but alſo by ſubtilty and deceit, and moſt commonly in ſuppreſſion 
of truth and right. 3. By falſe inventions, and ſowing of calumniations, 

N 2 rumors, 


rumors, and reports, whereby diſcord and diſquict may grow between 
neighbours. 1 /t. 368. 


II. How puniſhed. 


Puniſhment * By the Eng. Hat. 34 Ed. 3. c. 1. The juſtices of the peace ſhall have power © 
by — to re/train all barrators, and to purſue, arreſt, take, and chaſtiſe them, according 


to their treſpaſs or offence. | | 

And altho' this ſtatute doth not create the offence, but ſuppoſes it at 
common law, and only appoints the puniſhment, yet an indictment of 
barratry, concluding againſt the form of the ftatute, is holden to be good, 
and agreeable to many precedents. Cro. Eliz. 148. 1 Haw. 244. u. 


526. / 10. 


An offence at But it hath been reſolved, that ſuch indictment is not good, without 
common law. alſo concluding again/t the peace ; for this is an eſſential part of it, as being 
an offence by the common law. 1 Haw. 244. ib. .. 12. 

And it hath been holden, that an indictment of this kind may be good, 
without alledging the offence at any certain place; becauſe from the na- 
ture of the thing, conſiſting of the repetition of ſeveral acts, it muſt be 
intended to have happened in ſeveral places; for which cauſe it is ſaid, 
that a trial ought to be, by a jury from the body of the county. 1 Har. 
244. ib. . 11. 

General in- nick, caſe, and that of a common ſcold, ſeem to be the only offences 
| ——— for which a general indictment will lie, without ſhewing any of the par- 
* ticular facts in the indictment; for barratry is an offence of a complicated 
nature, conſiſting in the repetition of divers acts in diſturbance of the 
peace, and it would be too prolix to enumerate them in the indictment; 
and therefore experience hath ſettled it to be ſufficient to charge a man 
generally as a common barrator, and before the time to give the defendant = 
a note of the particular matters which are intended to be proved againſt 
him; for otherwiſe it will be impoſfible to prepare a defence againſt ſo 7 
general and uncertain a charge, which may be proved by ſuch a multipli- 7 

city of different inſtances ; and therefore the court generally will not ſuffer 

the proſecution to go on in the trial of the indictment, without ſuch note © 
being 3 to the defendant. 1 Haw. 244. n. 525. . 13. 2 Haw, 226, . 

A. 328. ½ 59. | | 6 

Fine and im- As to the kind and manner. of puniſhment, it is ſaid, that if the oſſen- 
_ prifonment. | der be a common perſon, he ſhall be fined and impriſoned, and bound | 7? | 

to his good behaviour; and if he be of any profeſſion relating to the law, | 
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that heought alſo to be farther puniſhed, by being diſabled to practise - 
for the future. 1 Haw. 244. u. 525. , 14. ' t 
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Warrant 


Barratry. 
cen 


Warrant for a barrator. 


; County of Dublin. fo the conſtable of. 


Wer ; 


Hit majeſty's juſtices of the peace in and for the ſaid county, that A. G. 


of- i1 the ſaid county, yeoman, on the day / in the———year 
of the reign . and on divers other days and times as well before as after- 
wards; at—————aforeſaid in the county aforeſaid, and at divers other places 
within the county aforeſaid was and yet is a common barrator, and daily diſturber 
of the peace of our ſovereign lord the king, and alſo a common brawler, wrang- 
ler, fighter, ſcandalixer, and ſower of ſeditions, ſuits, and diſcords between his 
neighbours, and other the liege people and ſubjects of our ſaid ſovereign lord the 
king, to the great damage and diſturbance of tbe ſaid liege people and ſubjefts of 
our ſaid lord the king, and againſt the peace of our ſaid lord the king, and to the 
evil example of all others in the like caſe offending : Theſe are therefore to com- 
mand you forthwith to bring the ſaid A. O. before me to anſwer unto the ſaid 
complaint, and to find ſureties for his perſonal appearance at the next general 
quarter ſeſſions of the peace to be holden for the ſaid county, then and there to an- 
fewer unto an indictment on the behalf of our ſaid ſovercign lord the king, to be 


ice: preferred againſt him for the ſaid offences. Hereof fail not upon the peril that 

rf Dall enſue thereon. Given under my hand and ſeal the day of 

LTC 5 | 

the 2 

nt ; : 

nan 70 | 

ant Baſtards, 

1 3 J. Who fhall be deemed a baſtard. 

or -4Þ II. Murdering a baſtard child. 

ote | III. Capacity of a baſtard child as to inheritance. 

| 3 7 | | : 

k = J. Who ſball be deemed a baſtard, 

en- | | | 
ind f 1. 1 'HE word ba/tard ſeemeth to have becn brought unto us by the Derivation, 
W Fa Saxons ; and to be compounded of baſe, vile or ignoble, and 


tice © = ./art, or /teort, ſignifying a riſe or original. By the common people in 
the north (amongſt whom is preſerved much of the ancient Saxon) it is 
1 {till pronounced ba/tart, denoting a perſon ſprung from a vile or ſpurious 
origin ; ow as an vp/eart is a perſon ſuddenly riſen from a mean extraction 
in general. PF 


the four ſeas, that is, within the juriſdiction of the king of E ngland, if 
: | the 


HE REAS complaint upon oath hath been made unt — of 


81 


2. Lord Coke ſays, We term all by the name of baſtards chat are born Who are baſ- 
out of lawful marriage. By the common law, if the huſband be within tards. 


Tnability to 
procreate, 


Huſband 
within the 
four ſeas, 


Huſband ab- 
lent. 


| Baſtards. 


the wife hath iſſue, no proof is to be admitted to prove the child a baſ. 
tard, unleſs the e hath an apparent impgſſibility of procreation, as if 
the huſband be but eight years old, or under the age of procreation, ſuch 
iſſue is baſtard, albeit he be born within marriage. But if the iſſue be 
born within a month, or a day, after marriage, between parties of full 
lawful age, the child is legitimate. 1 . 244. 

M. 6. G. 2. Lomax and Holmden. In ejectment the queſtion on a trial 
at bar was, whether the leſſor was ſon and heir of Caleb Lomax, eſquire, 
deceaſed; which depended on the queſtion of his mother's marriage. And 
that being fully proved, and evidence given of the huſband's being fre- 
quently at London, where the mother lived, ſo that acceſs mult be pre- 
ſumed ; the defendants were admitted to give evidence of his inability 
from a bad habit of body. But their evidence not going to an impgſibili- 
ty, but an improbability only; that was not thought ſufficient, and there 
was 2 verdict for the plaintiff, Str. 940. 

And it is ſaid, that formerly if the huſband was within the four ſeas, 
no proof of I to his wite was admitted, but the child was deemed 
to be his; but as this notion was built on no rational foundation, it is 
now intirely departed from; and though the huſband and wife are both 
in England, if there is ſufficient proof that he had no accels to her, the 
child will be a baſtard. And this was determined in the cafe of Pendrell 
and Pendrell, M. 5 G. 2. which was an iſſue out of chancery, to try whe- 
ther the plaintiff was the heir at law of one Thomas Pendrell. It was agreed, 
that the plaintiff's father and mother were married, and cohabited for 
ſome months; that they parted, ſhe ſtaying in London, and he going into 
Staffordſhire ; that at the end of three years the plaintift was born. And 
there being ſome doubt upon the evidence, whether the huſband had not 
been in London within the laſt year, it was ſent to be tried. And the 
plaintiff reſted at firſt upon the preſumption of law in favour of legitima- 
cy, which was encountered by ſtrong evidence of no acceſs. And it was 
agreed by court and council, on the trial at Guildhall before Lord Ch. ]. 
Raymond, that the old doctrine of being within the four ſeas was not to 
take place, but the jury were at liberty to conſider of the point of accels, 
which they did, and found againſt the plaintiff, And the court of chan- 
cery acquieſced in the determination. Str. 925. Andr. 9. 

And, M. 10 W. K. and Abberton. The caſe was, a feme covert, dur- 
ing the abſence of her huſband at Cadiz, was brought to bed of a baſtard ; 
and her huſband was not in England from the time of her conception, till 
ſhe was — 4 to bed. The queſtion was, whether this child was a baſ- 
tard, eſpecially within the words of the ſtatute which ſaith, children be- 
gotten and born out of lawful matrimony ; which cannot be ſaid of this caſe, 


the mother being married at the time of the birth of the child; and if 


ſuch a mother ſhould kill fuch a child, ſhe could not be guilty of murder 
within the ſtatute of the 6 Ann. c. 4. But by the court; He is a baſtard 
ho is 4 and born of a feme covert, hilſt the huſband is beyond 
the four ſeas. And in a real action, if general baſtardy was pleaded, 
the biſhop ought to certify ſuch a one a baſtard. And where a man is a 

baſtard, he is ſuch to all purpoſes. I.. Raym. 395, 396. 
4 M. 
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4 M. 5 An. St. George's and St. Margaret's We/tmin/tr. Where a wo- Child born 
man is ſeparated from her hutband by a divorce a men/a © thore, the chil. during a di- 
dren ſhe has during the ſeparation are baſtards ; for a due obedience to 
the ſentence ſhall be intended, unleſs the contrary be ſhewed : but if a 
huſband and wife, without ſentence, do part and live ſeparate, the chil- 
dren ſhall be taken to be legitimate, and ſo deemed till the contrary be 
proved, for acceſs ſhall be intended. But if a ſpecial verdict find the man 
had no acceſs, it is a baſtard ; and ſo was the opinion of lord Hale, in the 
caſe of Dickens and Collins. 1 Salk. 123. | 

5. The law hath appointed no exact certain time, for the birth of legiti- Widow hav- 
mate iſſue, by the widow after the death of her huſhand. 1 Danv. 726. ing a child at- 

M. 7. J. Alſop and Bawtrell. The queſtion was, whether, the woman e = * 
being delivered of a child forty weeks and nine days after the death of : 
her huſband, ſuch child ſhould be deemed a baſtard. And it was proved, 
that her deceaſed huſband's father did much abuſe her, and cauſed her to 
lie in the ſtreets ; and three phyſicians (two of them being doctors of 
phyſick) made oath, that the child came in time convenient to be the child 
of the party whodied; and that the uſual time for a woman to gowith child, 
is nine months and ten days, to wit, ſolar months, at thirty days to the 
month, and not lunar months ; and that by reaſon of the want of ſtrength 
in the woman or the child, or by reaſon of ill uſage, ſhe might be a lon- Perfect birth 

er time, viz. to the end of ten months or more. And the phyſicians at f-ven 
Farther affirmed, that a perfect birth may be at ſeven months, according months. 
to the ſtrength of the mother or child, which is as long betore the time of 
the proper birth. And by the ſame reaſon it may be as long deferred by 
accident, which is commonly occaſioned by infirmities of the body, or 
paſſions of the mind. And the child was adjudged to be legitimate: 


Cro. Ja. 541. 


II. Murdering a baſtard child. 


1. By 6 Ann. cap. 4. , any woman be delivered of any iſſue of her body, \q_1..ing a 
male or female, which being born alive, fhould by the laws of this realm be a ya$ard child. 
baſtard, and fhe - endeavour privately, either by drowning, or ſecret burying 
thereof, or any other ways, either by herſelf, or the procuring of others, %% 10 
conceal the death thereof, as that it may nor come to lig ht, whether it were born 
alive or not, but be concealed, ſbe hall ſufer death as in caſe of murder, except 
ſhe can prove by one witneſs at the leaſt, that the child was born dead. 

And it hath been adjudged, that in order to convict a woman by force Cogcealment, 
of this ſtatute, there is no need that the indictment be draven ſpecially, or | 
conclude againſt the form of the ſtatute ; for the ſtatute doth not make a 
new offence, but only makes ſach concealment an undeniable evidence of 
murder. 2 Haw. 438. n. 618. / 43. | | 

Alſo, it hath been agreed, that where a woman appears to have endea- Evidence of 
voured to conceal the death of fuch child within the ſtatute, there is the muzger. 
no need of any proof that the child was born alive, or that there were 
any ſigns of hurt upon the body, but it ſhall be undeniably taken that the 
7 was born alive, and murdered by the mother. 2 Haw. 438. f. 618. 

. 


But 


84 
Calling for 
help. 


Confeſſion of 
being with 
child, 


| Giving a po- 
tion to cauſe 
abortion. 


Procuring a- 
bortion. 


Deftroying 
a child, when 
born. 


— 
* 


Baſtards. 


But it hath been adjudged, that where a woman lay in a chamber by 
herſelf, and went to bed without pain, and waked in the night, and 
knocked for help, but could get none, and was delivered of a child, and 
put it in a trunk, and did not diſcover it till the following night, yet ſhe 
was not within the ſtatute, becauſe ſhe knocked for help. 2 Haw. 438. ib. 

Alſo, it hath been agreed, that if a woman confeſs herſelf with child 
beforehand, and afterwards be ſurprized and delivered, no body being 
with her, ſhe is not within the ſtatute, becauſe there was no intent of 
concealment, and therefore in ſuch caſes it muſt appear by ſigns of hurt 
upon the body, or ſome other way, that the child was born alive. 2 Haw. 
438. ib. | 

y If a woman be with child, and any gives her a potion to deſtroy the 
child within her, and ſhe take it, and it works ſo ſtrongly that it kills her, 
this is murder ; for it was not given to cure her of a diſeaſe, but unlaw- 
fully to deſtroy her child within her; and therefore he that gives her a 
potion to this end, muſt take the hazard, and if it kills the mother, it is 
murder. 1 H. H. 429, 30. 


A Warrant to apprehend a Woman, on ſufpicion of having mur- 
dered her baſtard child. 


To the Conſtables of the pariſh of. 
County of ? HERE AS C. D. of———hatb this day been before 
to wit, me, and made information, upon oath, That A. B. of your 


pariſh hath had a baſtard child, lately born alive, of her body, and that the ſaid 
child is now dead; and the ſaid A. B. 1s very much ſuſpected to have murdered 
the ſame: Theſe are therefore, in his Majeſty's name, to command you, that im- 
mediately, upon fight hereof, you do apprebend and bring the ſaid A. B. before 
me, or ſome other juſtice of the peace of the ſaid county, to anſwer to all ſuch mat- 
ters, as on the behalf of his Majefly, ſhall be «bjefted againſt her touching the 
premiſſes; and you are likewiſe hereby required to make the utm3ſt ſearch for diſco- 
very of the truth of the premiſſes, and to bring before me, or ſome other juſtice of 
the peace for this county, all ſuch perſons as can give any information therein : And 
hereof fail not at your perils. Given, and ſo forth. 


If a woman be quick or great with child, if ſhe take, or another give 
her any potion to make an abortion, or if a man ſtrike her, whereby the 
child within her is killed, tho? it be a great crime, yet it is not murder 
nor man- laughter by the law of England, becauſe it is not yet in rerum na- 
tura, nor can it legally be known, whether it were killed or not: So it is, 
it after ſuch child were born alive, and after die of the ſtroke given to 


the mother, this is not homicide. 1 F. H. 433. .þ 


But if a man procure a woman with child to deſtroy her infant when 
born, and the child is born, and the woman in purſuance of that procure- 
ment kill the infant ; this is murder in the mother, and the procurer is 
acceſſary. 1 H. H. 433. But both are guilty of zrea/on here. 

III. Capacity 
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111. Capacity of a baſtard child as to inheritance. 


A baſtard can have no name of reputation as ſoon as he is born; but 4 _ 
after he is born, and hath gained by time a name by reputation, he may 44 
purchaſe by his reputed name, to hum and to his heirs; tho' he can have 
no heirs but of his body. 1 /. 3. 6 Co. 65. | 
A baſtard is terminus a quo; he is the firſt of his family, for he hath no What relati- 
relation of which the law takes any notice; but this muſt be underſtood ons- 
as to civil purpoſes, for there is a relation as to moral purpoſes, therefore 
he cannot marry his own mother, or ſiſter, or the like. 3 Salk. 66. | 
Conſideration of natural affection will not raiſe an uſe to a baſtard ; for Raigng an 
tho! there is natural affection between them, yet the raiſing the uſe is a uſe. 
conſtitution of the law, and therefore the uſe ſhall never ariſe. ' Fenk. 47. 
Dyer b 1 | 1 | 
If 8 iſſue of a baſtard purchaſe land, and dies without iſſue: tho' the Heir on the 
land cannot deſcend to any heir on the part of the father, yet to the heir — the 
on the part of the mother it may; ſo if the baſtard was attainted: for tje 
heirs of the part of the mother make not any conveyance by the baſtard. 
Neo. | | 6] -i HT. Y 
1 4 8 dies inteſtate, without wife or iſſue, the king is entitled to 


the perſonalty, and the ordinary of courſe ts adminiſtration to the pa- 


tentee or grantee of the crown. 3 P. Will. 33. 2. Black. Com. 50 5. 
Beet. 
1. Of the age of cattle to be  /laughtered. 
I. Of. offences in ſlaughtering cattle, _ 
III. Of packing beef for exportation, | 
J. Of the age of cattle to be ſlaughtered, 


1. Dy the act 2 Ann. cap. 15. ſet. 7, No merchant or other perſons Cattle under 
ſhall laughter any oxen, cows, ſteers or heifers, to be ſalted, pack- the age of five 


ed or barreled, by way of merchandiſe, to be ted under. the age Je. 
of five years, on pain of forfeiting of the ſame or the value thereof; the 

one moiety of which forfeiture to be to her Majeſty, &c. the other moiety 

to him that will ſue for the ſame in any court of record in Dublin by action, &c. 

in which no efſoign, &c. ſhall be allowed. 5 | ] 


2. If any perſon ſhall ſhip or procure to be conveyed in or to any ſhi Forfeiture if 


or veſſel upon the ſea, or in any haven, river, creek or place within this er . 
kingdom, an beef falted, Jacket or barreled, that at the time of ſlaugh- - han 2 
tering thereof, was not of the | 


e age of tive years, knowing the ſame to be 


under that age at the time of the killing thereof, to the intent to tranſ- 
port the ſame into any parts beyond the ſeas there to be uttered, every ſuch 
O perſon 


86 Beek, 


perſon ſhall forfeit ſuch beef ſo laden, ſhip d, or tranſported, cantrary 
to this act, or the value thereof; the ſaid orfeiture to be recovered in 
manner aforahid. | 

Eflreats ofthe 3. It ſhall be lawful for the of the peace of the ſeveral counties 

forfeitures. at their reſpective quarter: ſeſſions, to hear and determine all the offences 
N and upon the convictions of ſuch offenders before them, to 

make extracts of the one moiety of the ſaid forfeiture into the exchequer, 
as had been uſed to be done in caſe of other ſines and amercements, for. 
- feited to hor Majeſty in the ſeſſions of the peace, and to award and iſſue 
forth execution for the other mciety due by this act to the informer or 
proſecutor by capias or fert faciat out of the faid court of ſeſſions, in ſuch 
ſort as the. Quoen' Bench at Dublin have in ſuch caſes uſed to do. 

Profecation, 4. Provided that no perſon ſhall be ſued for any offence againſt this act, 

in fix months. unleſs ſuch proſecution ſhall be begun within ſix kalendar months next 
after the offence committed. 

Treble coſts F. If upon any proſecution grounded upon this act, it ſhall ap 

for yexatious the judges or juſtices of the peace, before whom ſuch information ſhall be 

proſecutions, preſented, tha that ſuch information or proſecution was promoted only for 
vexation, and without any reaſonable cauſe, the ſaid judges or juſtices of 
the peace ſhall award the party ſo unjuttly proſecuted treble colts, occaſi- 
oned by ſuch vexatious NORTON, the {ame to be recovered by capias or 

cias. 

Bills to be — 6 TH, any Engliſh information or bill ſhall be brought againſt any perſon 

ſwered offending contrary to this act, ſuch perſons ſhall-put in their anſwers to 
ſuch ration or bill on their corporal oaths ; and no plea or demurrer 
unto ſuch information ſhall be allowed, in reſpect of the penalty of this 
act which ſuch anſwers may r ſuch perſons unto. 

General iſſue. 7. If any ſuit ſhall be proſecuted againſt any perſons for whatever they 
ſhall do in purſuance of this act, ſuch perſons may plead the general iſſue, 
and if the proſecutor ſhall become nonſuit or forbear further proſecution, 

; or ſuffer a diſcontinuance, or if a verdid ſhall paſs, agg him, the defen- 

dants ſhall recover their treble coſts. 


This ftatute is made Spun by Stat. 9 Ann (cap 7 


Age of cattle 8. And by * 20 4 Ces. 1. cap. 116. 2 IT. " No 3 who ſhall 
for ſlaughter. ſlaughter any beef or black cattle in order to be exported, ſhall ſlaughter 
| any bullock or ſteer during that ſeaſon, which ſhall not be in the fifth year 
of his age at leaft, at the time of Seas were. or ſhall bring or ſuffer to 
he brought into his flau ghter-Houſe or yard, any bullock or ſteer. which 

Mall not 2 * 2 at ear of his age during that ſeaſon. | 
Penalty for 9. And'if any per ſhall offend herein, and, be thereof convicted by 
offences. the oath of one ble witneſs, before any juſtice of the peace of any 
county or city, or chief magiſtrate « of any corporation where ſuch offence 
ſhall be committed, every perſon ſo offending ſhall forfeit five pounds for 
every ſuch „ or 1500 0 brougut into the yard or ſlaughter-houſe, 
or ſlaughtered „to the 1 rſon 957 hall inform, = r the ſame, 


which farm ſhall be a y fl or Ae of Wy Seder, goods, and 
| vm 10. And 1 


\ þ 


paid: to the informer. as 
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Beek. 5 8 7 
10. And in cafe a ſufficient diſtreſs cannot be found, every perſon ſo Want of dif- 
convicted, ſhall be three times publickly whipt through the town where treſs. 
ſuch offence is committed, and the carcaſs of every beaſt flaughtered or 
brought to be flaughtered as aforeſaid, ſhall be diſtributed among the 
r of the pariſh where the offence was committed, according to the 
direction of the chief magiſtrate or juſtice before whom the conviction 
ſhall be. N | 18 bf | bores 2 | | 
11. And it ſhall be lawful for any perſon, upon information given be- warrant for © 
fore any juſtice of the peace or chief magiſtrate of any city or town Ccor- ſearch. 
rate, by virtue of his or their warrant, to ſearch the yard or ſlaughter- 
Foul of any perſon againſt whom ſuch information ſhall be given. 


II. Of offences in /laughteting cattle. 


1. By the act 9 Ann. cap. 7. ſet. 1. Every butcher or perſon employed Cod and 
by them, who ſhall ſlaughter any cattle to be packed by way of merchan- ſhifte. 
diſe to be tranſported, ſhall leave the cods and ſhifts with fuck cattle; and 
not cut the ſame way. Cop n en ect at ir | 
2. And if any butcher or perſon employed by them as aforefaid, ſhall 
offend by cutting away the cods and ſhifts from any fuch cattle, they ſo 
offending and being convict upon oath ,of the. faid offence, before one 
juſtice of the peace, or chief magiſtrate of any corporation, by one witneſs, 
or upon confeſſion of the offenders before fuch juſtice or chief magiſtrate, 
the parties ſo offending ſhall forfeit for every ſuch offence twenty ſhillings; Forfeit twen- 


4 to be levied by diſtreſs and fale of the offenders goods, the overplus to be ty ſhillings, 
> reſtored after all charges of the ſaid diſtreſs defrayed, the one molety 


thereof to be to the party informing, and the other moiety to the uſe of 
the poor of the pariſh where ſuch offence ſhall be committed. 

3. And every conſtable of the pariſh or chief conſtable of the barony Conſtables te 
where ſuch offence ſhall be committed, are required to levy the fame ac- evy. 
cordingy, by warrant under the hand and ſeal of ſuch juſtice or chief 
magiſtrate. e, Sul OP | n 5 

4 And in caſe ſuch offenders ſhall not have 2 ſuffictent for the Want of diſ- 
levying of the ſaid penalty, it ſhall and may be lawful for the juſtice or treſi. 


chief magiſtrate before whom ſuch conviction ſhall be made; by warrant 
under their hand and ſeal, to appoint ſuch offenders to be publickly whipt 
through ſuch en or next market-town, on the next market - 


day immediately following. 


91 


1 In. Of packing beef for exportation. 


1. By the act 2 Ann. cap. 15. Every barrel of beef which ſhall be cg, for 
falted and packed up by way of merchandiſe to be 271 rted, ſhall packing beef. 
contain at the leaſt two hundred weight of net beef, at one hundred and 
twelve pounds to the hundred, upon pain of forfeiture of every barrel of 
beef that ſhall be found packed up and ready for exportation, that doth 
not contain two hundred weight of net beef as aforeſaid, in a” hand 

O 2 oever 


Barrels for 
pork, 


Beek. 


ſoever the ſame is found. The ſaid forfeiture to be recovercd as afore. 
faid. ſect. 9. 

2. And by the act 8 Gea. 1. cap. 7. ſect. 18. In caſe any perſons ſhall 
barrel up beef, with intent to export or ſell the ſame, in any half barrel 
which ſhall be in gauge under fourteen gallons and a half, or above fifteen 
gallons, or in any whole barrel in gauge under twenty-nine gallons, or 
above thirty gallons. 

. Or in caſe any perſons ſhall barrel up pork with intent to export or 
ſell the ſame, in any barrel which ſhall contain leſs than two hundred 
weight net, or in any half barrel which ſhall contain leſs than one hundred 
weight net, or in any barrels, which ſhall not be ſeverally marked with 
the coopers, merchants, or other perſons name who ſhall make or ſave 
ſuch pork or beef, ſuch perſons ſo offending ſhall forfeit for each barrel 
of pork or beef ſo packed up, ten ſhillings, to be recovered in ſuch man. 
ner and applied to ſuch uſes as herein after directed. 

4. If any coopers ſhall make any barrel or half barrel for packing of 
beef or pork, other than according to the aforeſaid gauge and contents, 
ſuch coopers ſhall forfeit twenty ſhillings for every barrel or half barrel 
which ſhall be made contrary to this act, to be paid to the informer, and 
to be recovered in the ſame manner as the other penalties by this act are 
recoverable. | : GALS 


Zeizing goods. 5. It ſhall be lawful to ſeize and detain all perſons and their goods 


Penalties to 
be levied. 


Want of diſ- 
treſs. 


that the perſon ſo brought before them 


which ſhall be made up packed or bought and ſold contrary to this act, 


for ſuch reaſonable time as they may give notice to the conſtables of the 


pariſh where ſuch perſons or their goods ſhall be ſo ſeized, who are re- 


quired to carry ſych perſons and their goods before the chief magiſtrate 
of the city or town corporate, or before ſome juſtice of the deres where 
ſuch offence ſhall be committed, if in no city or town corporate. 

6. Which ſaid magiſtrates or juſtices are required either upon the con- 
feſſion of the party offending, or due er. by one witneſs upon oath, 


by warrant under their hands and ſeals, to cauſe fuch penalties as the 


th offended contrary to this act, 


offenders are hereby liable to, to be forthwith levied by diſtreſs and ſale 
of the offenders goods, rendering the overplus, if any be, to the owners 


thereof, after deduction of the reaſonable charges for taking the ſaid 
diſtreſs, and out of the ſaid diſtreſs, to pay the ſaid reſpective penalties 
and forfeitures to the informer. | | Tf 

7. And in caſe ſuch offenders ſhall not have goods ſufficient to anſwer 
the ſaid penalties, ſuch offenders by warrant under the hand and ſeal of 
fuch magiſtrate or juſtice of the peace, ſhall be publickly whipt three 


market-days ſucceſſively through ſome market-town in the county, in or | | 


near ſuch place where the offence was committed, between the hours of 
eleven and twelve in the forenoon. ; 


The foregoing clauſes of this act are continued by Stat. 1 <a cap. g. and 
Stat. 21 Geo. 2. cap. 7. until the 29th of Sept. 1769, and by 5. G. 3. 
c. 15. to 2979 Sept. 1791, and 40 the end of the then next ſeſſion, &c. 
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County of | 


fullings : Theſe are therefare, in his Majeſty's name, 10 command and require 


Weer-Ueſlels, | 8g 
See the annual revenue acts. | 


1. LI the act 9 Geo. 2. cap. g. ſect. 1. If any publick brewer ſhall ſell Gauge of vel- 
or expoſe to ſale, any beer, ale, or ſmall-beer, in any half- barrel els, 

in gauge under twenty gallons, or in any whole barrel in gauge under 

forty gallons, each gallon containing two hundred and ſeventeen,cubical 

inches, and fix tenths of an inch, or ſhall not brand their chriſtian name 

and ſurname at length on the head of each barrel or half-barrel, every ſuch 

publick brewer being thereof convicted, either upon his own confeſſion, 

or by the oath of one credible witneſs, before any chief magiſtrate or 

juſtice of the peace of any town corporate, or county where the ſaid 

offence ſhall be committed; ſhall forteit for every harrel or half-barrel 

under the gauge or not branded, two ſhillings and ſix-pence, and ſuch penalty. 

barrel or halt-barrel ſhall be burnt by order of ſuch chief magiſtrate or 

juſtice, before whom ſuch conviction ſhall be. 

2. And ſuch chief magiſtrate or juſtice ſhall by warrant under their hands Piſtreſs and 
and ſeals, cauſe ſuch penalties as the offenders are hereby liable to, to be ſale. 
levied by diſtreſs and fale of the offenders goods, and thereout pay the ſaid 
penalties to the informers, and render the overplus, after deduction of 
the reaſonable charges, not exceeding two ſhillings, of taking the diſtreſs, 
to the owners. | 

3- If any cooper ſhall ſell to any publick brewer, any barrels or half- Coopers, 
barrels under the gauges aforeſaid, or ſhall not brand his chriſtian name 
and furname at length upon the head of every ſuch barrel and half, barrel, 
every ſuch cooper ſhall for every barrel or half-barrel, ſo ſold under the 
gauge or not branded as aforeſaid, forfeit two ſhillings and ſix- pence, to 
be recovered, levied, and applied, as the penaltics before-mentioned are 
directed to be levied and applied. | | 

4. No perſon ſhall be liable to or incur the penalties inflicted by this act, information 
unleſs ve ee. be given upon oath before ſuch chief magiſtrate or in fix days. 
Juſtice of the peace, within ſix days next after ſuch offence committed, 


A Warrant to levy the forfeiture on brewers, for ſelling beer, Kc. 


in barrels, under gauge, &c. 


To the conſtable of. ; 


ORASMUCH as it hath been duly proved before me this 
to wit, day, on the oath of A. B. of C. in the county aforeſaid, la- 
bourer, that C. D. of C. aforeſaid, a publick brewer, did, on the third day of 
this inſtant May, at C. aforeſaid, in the county aforeſaid, ſell four barrels of 
beer, in barrels, under the gauge which the law direfts, (or in barrels which 
were not branded with. his or her chriſtiin name and ſurname at lengib, on -the 
bead of each barrel) whereby he hath forfeited the ſum of two ſhillings and fix- 
pence for every ſuch barrel, whereſore the forfeiture in the whole, comes to ten 


you, 


90 Beer-Ueflels. 


you, forthwith to Jevy the ſaid ſum of ten ſhillings of the gocds of the ſaid C. D. 
by diftreſs and ſale thereof, rendering him the overplus, if any be, after dedutt- 
ing two fhillings, charges of taking the ſaid difireſs ; and that yon pay the 
ſaid ſum of ten fhillings to the ſaid A. B. who informed me of the ſaid ofence, 
and farther, that you burn each of the ſaid barrels : Hereof fail not, Grven 
under my hand and ſeal, this fourth day of May, 17— 

F. G. [ſeal] 


The like warrant, mutatis mutandis, will ſerve for levying the forfeiture 
on coopers, for ſelling barrels, &c. under gauge, or not branded, as 
aforeſaid. | 


Bigamp. 


8 bigamy in our law ſeems for the moſt part to be uſed to ſignify the 


. having of two wives ſucceſſively one after the other, I ſhall take the 
liberty to transfer the offence which is commonly treated of under this 
title unto the title Polygamp, which ſignifies more properly the having 
two or more wives or huſbands at the ſame time. 

Blaſphemy and Prokaneneſs. 
I. LL blaſphemies againſt God, as denying his being or providence ; 

Blaſphemy. _ and all contumelious reproaches of Jeſus Chriſt ; all profane 


ſcoffing at the holy ſcriptures, or expoſing any part of them to contempt | 


or ridicule ; impoſtures in religion, as falſely pretending to extraordinary 
commiſſions from God, and terrifying or abuſing the people with falſe 
denunciations of 1 * and all open le dneſs groſsly ſcandalous— 
are puniſhable by fine and imprifonment, and alſo ſuch corporal 
puniſhment as to the court ſhall ſeem meet, according to the heinouſ- 
neſs of the crime. 1 Haw. 6. 7. un. 9. 10. 

Depravingthe 2. Alſo ſeditious words, in derogation of the eſtabliſhed religion, are 

eſtabliſhed 1e- indictable, as tending to a breach of the peace. 1 Haw. 7. n. 9. . 6. 

P ne. 3: No perſon ſhall have any benefit of the toleration act, who ſhall deny 

Tun). in his preaching or writing, the doctrine of the Bleſſed Trinity, as it is ſet 
forth in the 39 articles. 1 W. e. 1. c. 18. . 17. 

Caſe of Ed- 6. M. 1 G. 2. K. and Curl. An information was exhibted by the attor- 

mund Curl. ney general, againſt Edmund Curl, for printing and publiſhing (ob/canum 

libellum) an obſcene book, called Venus in the Cloiſter, or the Nun in her 

Smock, ſetting out the ſeveral lewd paſſages, and concluding againſt the 
peace. And of this the defendant was found guilty. It was moved in 
arreſt of judgment, that however the defendant may be puniſhable for 
this in the ſpiritual court, as an offence againſt good manners ; yet it 
cannot be a Übel, for which he is puniſhable in the temporal courts, But 


after 


an 


he 
he 
lis 


8 


* 
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When made to public ſale in any parts of this kingdom, ſhall be obliged 


Blaſphemy and Profaneneſs. 


after long debate and conſideration, the court at laſt gave it as their 
unanimous opinion, that this was a temporal offence ; and the defendant 

was ſet in the pillory. Str. 788. 1 Barnardift. 29. | 

5. E. 2 G. 2. K. and Woolton, He was convicted on four informations, Caſe of Tho- 
for his blaſphemous diſcourſes on the miracles of our Saviour. And at- mas Woot 
tempting to move in arreſt of judgment, the court declared they would . 

not ſuffer it to be debated, whether to write againſt chriſtianity in general 

was not an offence puniſhable in the We De at common law: 

They deſired it might be taken notice of, that they laid their ſtreſs upon 

the word gereral, and did not intend to include diſputes between learned 

men upon particular controverted points. The next term he was brought 

and fined 251. for each of his four diſcourſes, to ſuffer a year's impriſon- 

ment, and to enter into a cognizance for his good behaviour during his 

life, himſelf in 3000/7. and 20001. by others. Str. 834. 

8. In the year 1656, James Nayler, for perſonating our Saviour, and Caſe of James 
ſuffering his followers to worſhip him, and pay him divine honours, was Nayler. 
ſentenced to be ſet in the pillory, and-to have his tongue bored through 
with a red hot iron, and to be whipped, and ſtigmatized in the forehead 


with the letter B. 


For profane curſing and ſwearing, ſee title Swearing, 


Bread. 


By 27 G. 3. c. 37. Several regulations relative to bread are made 
and continued to the end of the next ſeſſion. | 


- 4 


Bribery. 


RIBERY in a ftri& ſenſe is taken for a great miſpriſion of one in Bribery, what. 


4 1 7 et place, taking any thing whatſoever, except meat and drink 
of ſm 


b value, of any one who has to do before him any way, for doing 
his office, or by colour of his office, but of the king only; and is 
puniſhable at the common law by fine and impriſonment. , 1 Haw. c. 67. 
n n | | 1 | 


Bricks. 


. 


1 B the act of 3 Geo. 2. cap. 14. Every perſon who ſhall make or Digging clay. 


cauſe to be made bricks tor publick ſale, or ſhall expoſe ſuch bricks 


O 


to dig and turn ſuch clay before the month of November next, preceding 
the burning of ſuch bricks. 
Tempering. 
ſoil from ſuch brick-earth as they ſhall make uſe of, and ſhall not make 
uſe of any other than the proper and natural brick-earth, and ſhall alſo be 
obliged to turn and temper the clay once more after the month of 
November, and before the month of February next preceding the burning 
of ſuch bricks. 8 
Time and And alſo, that no perſons employed in brick-making, ſhall in any way 
manner of mould any clay which has not firit been tempered and turned in manner 
moulding: as js herein before-mentioned, and picked clear of ſtones of any kind 
particulary lime-ſtones, or ſhall on any pretence whatſoever mould into 
brick any clay wherein there is any lime-waſh, or mould any bricks after 
the twenty-fifth day of November in any year, and before the twenty-fifth 
day of March N | 
Size of briek. All bricks which ſhall be made or burnt for ſale, ſhall, when burnt, be 
not leſs than nine inches and a half long, four inches and a half broad, 
and two inches and a quarter thick. 
Conſiſtence of And no perſon in moulding bricks purſuant to this act, ſhall mould 
the clay, any clay as it is delivered to them, unleſs it be of ſuch a conſiſtence that 
it will ſtick together if taken up with a common pitch-fork of two tangs, 
Time of burn= And no perſon employed in brtck-making, ſhall mould or burn any 
ing bricks. bricks in any other time of the year than between the firſt day of March 


and firſt day of November, unleſs ſuch bricks be for the proper and private 


uſe of the perſons ſo making or burning the ſame, and not for public ſale 


or to be uſed in any of the edifices or buildings of the city of Dublin, or | 


any corporate town or city. /ed. 14. | 
Penalty for If any perſons ſhall make any bricks for fale in any other manner than 
offences, is herein before directed, upon complaint made thereof before two juſti. 


ces of the peace within their reſpective juriſdictions, ſuch juſtices are re. 


quired to ſummon the perſons ſo complained of to appear before them, 
and upon the appearance, or default of the perſons ſo complained of, and 


due proof of ſuch offence by the oath of one credible witneſs, to convict 
ſuch offenders and adjudge that they ſhall forfeit twenty ſhillings /erling | 

be for a greater or leſſer quantity of 
bricks as ſhall be ſo made for ſale contrary to this act, one half thereof to 


per thouſand, and ſo pr 


iven to the firſt informer, and the other to the poor of the pariſh. 


be 4 
Levied by e ſame to be levied by warrant, under the hands and ſeals of any two 
warrant. juſtices of the peace within their reſpective juriſdictions, by diſtreſs and 


fale of the offenders goods, rendering the overplus to the owner. 


Want of dif- And for want of ſufficient diſtreſs ſuch juſtices are required to commit 
treſs. the perſons ſo offending to the common goal of the place where ſuch of. 
fence ſhall be committed, there to remain without bail or mainprize fo; 


any term not exceeding three months. 


Appeal tothe If any perſons ſhall think themſelves aggrieved by ſuch diſtreſs, ſale, or | 5 


ſeſſions, impriſonment, they may appeal to the next general quarter-ſeſſions of the 
peace to be holden for the place where ſuch diſtreſs, a 


was made, who are impowered to hear and finally determine the ſame, |: 4 N 
and to award ſuch coſts to the party who ſhall appear to be aggrieved by / 
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ſuch appeal as they ſhall think reaſonable. ect. 16. 


And in ſo doing ſhall fairly and cleanly uncaloe or ſtrip the upper | 


. 


ale, or impriſonmemt a 
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Bricks. 


By 11 G. 3. cap. 6. No bricks ſhall be burned within two meaſured 
miles of the publick lamps of the city of Dublin, on pain of forfeiting the 
bricks and ten ſhillings every thouſand. | 

Sec. 2. On conviction by oath of one credible witneſs before two juſ- 
tices, ſaid penalty levied on warrant by diſtreſs and ſale of goods. 

S. 3. Penalty to informer and Mercer's hoſpital. On want of ſufficient 
diſtreſs committed to common * not more than three months. 

S. 4. Pariſhioners, where offence committed, (except ſuch as receive 
alms;) admitted and allowed to be competent witneſſes. 


A Summons to a brick-maker for making bricks contraryt» 
| 3 Geo. 2. cap. 14. | 


To E. F. of. 55 
County of HERE AS A. B. of C. in the county aforeſaid, labour- 
— to wit, er, hath made complaint upon oath unto us C. D. and 


G. H. eſquires, two of bis Majeſty's juſtices of the peace, for the ſaid county, 
that you have lately at C. in the county aforeſaid, made two thouſand bricks for 
ſale, contrary to the directions of the ſtatute in that caſe made and provided: 
Theſe are therefore to ſummons you to appear before us, at the houſe of I. K. 
known by the ſign of the——, in the town of L. in the county aforeſaid, on 
next, being the tenth day of this inſtant Auguſt, by ten of the clock in the fore- 
noon of the ſame day, to _ the premiſſes. Given under our hands and ſeals, 
, 


this ſeventh day of Auguſt, 17—. | 
C. D. Seal] 
D. H. [ Seal ] 


A Warrant to levy the forfeiture. 


To the conſtable of: and to the goaler of K, 
County of 7 ORASMUCH as it hath been duly proved before us this 
to wit, day, on the oath of A. B. of C. in the county aforeſaid, 


labourer, that E. F. of C. aforeſaid, brick-maker, did lately at C. aforeſaid in the 
ſaid county, make four thouſand bricks for ſale, contrary to the directions of the 
/tatute, made in this kingdom, in the third year. of the reign of his preſent Majeſty 
King George the Second, whereby be hath forfeited the ſum of twenty ſhillings 
for each thouſand of the ſaid bricks ; wherefore the ſaid forfeiture comes in the 
whole to the ſum of eighty ſhillings : Theſe are therefore in his Majeſty's name, 
to command and require you forthwith to levy the ſaid ſum of eighty ſhillings, by 
aiſtreſs and ſale of the goods and chaitels of the ſaid E. F. returning to him the 
overplus, if any be, and that you pay one half of the money, ſo levied, to the ſaid 
A. B. who informed us of the ſaid offence, and the other half to the church- 
wardens of the pariſh} of C. kforeſaid, within which the ſaid offence was com- 
mitted, to the uſe of the poor of the ſaid pariſh; and if no ſufficient diſtreſs can 

| 5 P be 


94 


Bricks. 


be had, you are to take and apprehend the ſaid E. F. and deliver him ſafely to the 
keeper of his Majeſty's gaol, at K. in the county aforeſaid, to be there kept with. 
out bail or mainpriſe, for the ſpace of three months from the date hereof : And 
you the ſaid keeper are hereby required to receive the ſaid E. F. and keep him 
ſafely in your cuſtody during that time. Here fail not. Given under our 
hands and ſeals at L. inthe county afareſaid, this texih day of Auguſt, 19— 
' C. D. [ Seal ] 
G. H. [Seal ] 
Note, An appeal lies to the next quarter. ſeſſions, and then a conviction muſt be 
drawn up in form thus : | 


County of HEREAS complaint was made unto us C. D. and 

to Xt G. H. e/quires, two of his Majeſty's juſtices of the 
peace, for the county aforeſaid, upon the oath of A. B. of C. in the county afore- 
ſaid, labourer, that E. F. of C. aforeſaid, brick maker, did on the firſt day 
of this in/tant Auguſt, at C. aforeſaid, make four thouſand bricks for ſale, 
contrary to the form of the ſtatute made in this kingdom, in the third year of the 
reign of his preſent Maje/ty King George the Second ; and it having alſo been 
proved before us this day upon oath, that the ſaid E. F. was duly ſerved with a 
ſummons to appear before us this day, to anſtber the premiſſes, and he having ne- 
glected to appear, we proceeded this preſent day to hear the ſaid matter; and it 
being duly proved before us, upon the oath of the. ſaid A. B. that the ſaid E. F. 
is guilty of the ſaid offence : Therefore we do hereby convict the ſaid E. F. of the 
ſaid offence, and do hereby adjudge that he the ſaid E. F. by virtue of the ſaid 
tatute, hath forfeited twenty ſhillings for each thouſand of the ſaid bricks, and 
fo forth [as in the next foregoing warrant ]. 


Bridges. 


OTE; This title treateth only of county bridges : Thoſe which are 
under the cognizance of the ſurveyor of the highways, as being 
repaired by the ſeveral pariſhes or diſtricts, are treated of under the title 


highways.. 


IJ. Who ſhall repair. 

II. Power of the leet' to inquire thereof. 
III. Power of the juſtices. in ſeſſions. 
IV. Indiftment for not repairing a bridge. 


V. Charges of repairing. 
VI. Surveyors of work. 


VIl. Manner of repairing. 
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Bridges. 97 


1. or 
J. Who ſhall repair. ' Hoining 


1. By the great charter, 9 H. 3. c. 15. No town nor freeman ſhall be Magna'char- 
diſtrained to make bridges nor banks, but ſuch as of old time and of right have '*: 
been accuſtomed. | 

2. And none can be compelled to make new bridges, where never any By ſtatute. 
were before, but by act of parliament. 2 Inf. 701. 

3. By the common law, ſome perſons (ſpiritual or temporal, corporate By tenure. 
or not corporate) are bound to repair bridges by reaſon of the tenure of 
their lands or tenements ; and ſome by reaſon o of e only : 

By tenure, by reaſon that they and thoſe whoſe eſtate they have in the 
lands or tenements, are bound in reſpect thereof to repair the ſame. 2 
Inſt. 700. | 

13 of preſcription only; but herein there is a diverſity between By preſeripti- 

bodies politick or corporate, ſpiritual or temporal, and natural perſons: . 
for the bodies politick or corporate, ſpiritual or temporal, may be bound 


by uſage and preſcription only, becauſe they are local, and have a ſucceſ- 


»_ 
- + % 


fion perpetual; but a natural perſon cannot be bound by act of his anceſ- 
tor, without alien, or binding, and aſſets. 2 Inft. 700. 
And if a man make a bridge for the common good of all the ſubjeQs, Repairs. 


I he is not bound to repair it ; for no particular man is bound to reparati- 
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on of bridges by the common law, but by tenure or preſcription. 2 In. 
701. | | | 
4. Andif none are bounden by tenure or preſcription at common law, The county. 
then the whole county or franchiſe ſhall repair it. 2 In. 7or. 


Bridges broken in the highways] This extendeth only to common bridges Common 
in the king's highways, and not to private bridges to mills, or the like; bridges. 
the remedy in which caſe is not by indictment, but by action. 2 If. 701. 


Within a city or town corporate] It hath been queſtioned, whether a bo- Towns corpo- 


rough which hath no bridge within its own limits, be not liable to con- *© 


tribute to the repairs of a county bridge. 1 Haw. 225. u. 449. / 19. 

5. A tenant at will of an houſe, which adjoins to a common bridge, is Houſe ad- 
bound to repair the houſe, ſo that the publick be not prejudiced by the Joining to a 
want of repair, although he be not boand to repair as to his landlord. ridge. 
L. Raym. 8 56. 

6. The freehold of bridges is in him that hath the freehold of the ſoil; Frechold of 
but the free paſſage is for all the king's liege people. 2 V. 705. bridges. 


Il. Power of the leet to inquire thereof. 


Preſentable in 


Decays of bridges are preſentable in the leet, or torn, 2 Inf. 701. 
| | 15 the leet, 


[I Power of the juſtices in [efſions. 


As the king's bench wha doth] The preſentment at common law, might King's bench, 
be before the king's bench, or at the afizes. 2 In/e. 701. 


2 F 4 I. Indictment 


94 Bricks. 


be had, you are to take and apprehend the ſaid E. F. and deliver him ſafely to the 
keeper of his Majeſty's gaol, at K. in the county aforeſaid, to be there kept with- 
out bail or mainpriſe, for the ſpace of three months. from the date hereof : And 
you the ſaid keeper are hereby required to receive the ſaid E. F. and keep him 
ſafely in your cuſtody during that time. Heregf fail not. Given under our 
hands and ſeals at L. in the county afareſaid, this tenth 8 ＋ Auguſt, 15 — 


r 
= 


. [ Seal ] 
G. H. [ Seal | 
| ' or 
Note, An appeal lies to the next quarter-ſeſſions, and then a conviction muſt bo- _ 
drawn up in form thus : | - 
County of HEREAS complaint was made unto us C. D. and | * 
3 . H. er, two of his Majeſty's juſtices of the be 
peace, for the county aforeſaid, upon the oath of A. B. of C. in the county afore- | 2 


ſaid, labourer, that E. F. of C. aforeſaid, brick maker, did on the finſi day 
of this inſtant Auguſt, at C. aforeſaid, make four thouſand bricks for ſale, 
contrary to the form of the ſtatute made in this kingdom, in the third year of the 
reign of his preſent Maje/ty King George the Second ; and it having alſo been 
proved before us this day upon oath, that the ſaid E. F. was duly ſerved with a 
ſummons to appear before us this day, to anſwer the premiſſes, and he having ne- 
glected to appear, we proceeded this preſent day to hear the ſaid matter; and it 
being duly proved before us, upon the oath of the ſaid A. B. that the ſaid E. F. 
is guilty of the ſaid offence : Therefore we do hereby convict the ſaid E. F. f the 
ſaid offence, and do hereby adjudge that he the ſaid E. F. by virtue of the ſaid 
ftatute, hath forfeited twenty ſhillings for each thouſand of the ſaid bricks, and 
fo forth [as in the next foregoing warrant ]. 


Bridges. 


OTE; This title treateth only of county hridges : Thoſe which are 
under the cognizance of the ſurveyor of the highways, as being 
repaired by the ſeveral parithes or diſtricts, are treated of under the title 


highwaps. 


I. Who hall repair. 

Il. Power of the leet to inquire thereof... 
III. Power of the juſtices. in ſeſſions. 

IV. Inaitment for not repairing a bridge. 

V. Charges of repairing. 

VI. Surveyors of work. 


VIl. Manner of repairing. 
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I. Who hall repair. 


1. By the great charter, 9 H. 3. c. 15. No town nor freeman ſhall be Magna char- 
diſtrained to make bridges nor banks, but ſuch as of old time and of right have ba. 
been accuſtomed. | 
2. And none can be compelled to make new bridges, where never any By ſtatute. 
were before, but by act of parliament. 2 Inf. 7or. 
3. By the common law, ſome perſons (ſpiritual or temporal, corporate By tenure. 
or not corporate) are bound to repair bridges by reaſon of the tenure of 
their lands or tenements ; and ſome by reaſon o u. eee we only: 
By tenure, by reaſon that they and thoſe whoſe eſtate they have in the 
lands or tenements, are bound in reſpect thereof to repair the ſame. 2 
Inſt. 700. | 2 
1 of preſcription only; but herein there is a diverſity between By preſeripti- 
bodies politick or corporate, ſpiritual or temporal, and natural perſons : . 
for the bodies politick or corporate, ſpiritual or temporal, may be bound 
by uſage and preſcription only, becauſe they are local, and have a ſucceſ- 
ſion perpetual ; but a natural perſon cannot be bound by act of his anceſ- 
tor, without alien, or binding, and aſſets. 2 Inf. 700. 
And if a man make a bridge for the common good of all the ſubjeQs, Repairs. 
he is not bound to repair it ; for no particular man is bound to reparati- 
on of bridges by the common law, but by tenure or preſcription. 2 In, 
Ol. a | 
c 4. And if none are bounden by tenure or preſcription at common law, The county. 
then the whole county or franchiſe ſhall repair it. 2 Inf. 7or. 


Bridges broken in the highways] This extendeth only to common bridges Common 
in the king's highways, and not to private bridges to mills, or the like ; bridges. 
the remedy in which caſe is not by indictment, but by action. 2 Inf. 701. 


Within à city or town corporate] It hath been queſtioned, whether a bo- Towns corpo- 
rough which hath no bridge within its own limits, be not liable to con- te. 
tribute to the repairs of a county bridge. 1 Haw. 225. n. 449. / 19. 

5. A tenant at will of an houſe, which adjoins to a common bridge, is Houſe ad- 
bound to repair the houſe, ſo that the publick be not prejudiced by the joining to a 
want of repair, although he be not boand to repair as to his landlord. 2%" 

L. Raym. 8 56. 

6. The freehold of bridges is in him that hath the freehold of the ſoil; Frechold of 

but the free paſſage is for all the king's liege people. 2 I. 705. bridges. 


II. Power of the leet to inquire thereof. 


Preſentable in 


Decays of bridges are preſentable in the leet, or torn, 2 Inf. 701, 
x the lect, 


Il] Power of the juſtices in ſefſions, 
As the king's bench uſually doth] The preſentment at common law, might King's bench, 


% 


be before the king's bench, or at the affizes. 2 In/t. 701. 


F' 4: IV. Indictment 


96 Bridges. 


IF. Indictment for not repairing a bridge. 


Inditment, x. An indictment for not repairing a bridge, ought to ſhew what ſort 
of a bridge it is, whether for carts and carriages, or for horſes, or for 
footmen only. L. Raym. 1175. 5 

2. If a man be indicted for that by reaſon of the tenure of certain lands 

he is bound to repair a bridge, it muſt be alledged where thoſe lands lie. 
2 HF. H. 181. é 

Defendant. 3. Any particular inhabitant of a county, or tenant of land charged to 
the repairs of a bridge, may be made defendant to an indictment for not 
repairing it, and be liable to pay the whole fine aſſeſſed by the court, for 
the default of repairs, and fhall be put to his remedy at law for a contri. 
bution from thoſe, who are bound to bear a proportionable ſhare in the 
charge; for the neceſſity of the cafe requires the greateſt expedition in 
cafes of this nature. 1 Haw. 221. . 444. / 3. 

Plea to ex- 4. It hath been reſolved, that it is not ſufficient for the defendants to 

cuſe. an indictment for not repairing a bridge, to excufe themſelves, by ſhew. 
ing either that they are not bound to repair the whole, or any part of the 
bridge, without ſhewing what other perſon is bound to repair the ſame; 
and it is ſaid, that in ſuch caſe the whole charge ſhall be laid upon fuch 
defendants, by reaſon of their ill plea. 1 Haw. 221. n. 444. / 4. 


— 8 PIE ae" lM a NET. e 2 


PF. Charges of repairing. 


1. By 5G. 3. c. 14. 15. Any two juſtices of the peace of any coun- 
ty in this kingdom, each having an eſtate of freehold, of the clear yearly 
value of one hundred pounds at leaſt within ſuch county, may under their 
hands and ſeals, order any ſum, not exceeding five pounds, to be expend- 
ed in repairing any bridge within ſuch county, which may be ſuddenly 
damaged, and which ought to be repaired by the ſaid county ; provided | 
affidavit by two perſons, be made of neceſſity of repairing before the 7 
next aſhzes. = | 

S. 16. Grand jury to preſent the ſum ſo expended, the enſuing aſſizes, 
to be paid to the overſeers, appointed by faid juſtices ; on producing 
juſtices warrant, affidavit aforeſaid, and alſo affidavit of the ſum being 
fairly expended. | 3 
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VI. Surveyors of the work, | : 1 


1. By 5 G. 3. c. 14. / 15. Two juſtices of the county, where repair necel- 
_ fary, each having an eſtate of freehold of the clear yearly value of one 
hundred pounds at leaſt, may appoint overſeers. "<2 
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VIl. Manner of repairing. 
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Manner of re- 1. It ſeemeth to be clear, that thoſe who are bound to repair bridges, 4 | 
pairing. muſt make them of ſuch height and ſtrength, as ſhall be 3 1 
ED : | t 


the courſe of the water, whether it continue in the old channel, or 


make a new one. 1 Haw. 221. n. 443. ft. 
2. And perſons are not treſpaſſers, for entering on any adjoining land I "Is 


for repairing bridges, or laying thereon the requiſite materials. 1 Haw, u. 
221. ib. 
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Indictment for a bridge out of repair, 


Y the oaths of — good and lawſul men of the county aforeſaid, 
then and there ſiborn and charged to inquire for our ſaid lord the king, 


7 and the body of the county aforeſaid, it is preſented, that à certain common 
| bridge, over the river commonly called bridge, lying and being 
= in the pariſh of in the county aforeſaid, in the king's common highway 
= there, leading from the market town of to the market town of 

in the ſaid county, altogether and from the time whereof the memory of man is 

= rot to the contrary, being a common king's highway fer all the lieges and ſub- 

= ect of our ſaid lord the king and of his anceſtors, with their horſes, carts, and 
= carriages to go, paſs, ride, and travel at their pleaſure, on the | day 

: of in the year of the reign of was, and yet is in great decay, 

= broken and ruinous, fo that the lieges and fubjefs of our ſaid lord the king, 

don and over the faid bridge with their horſes, carts, and carriages could 

* not and cannot go, piſs, ride, and travel, without great danger, to the 

* grievous dimage and nuiſance of all the lieges and ſubjefs of our ſaid lord 

= the king, upon and over the ſame bridge going, paſſing, riding, and travelling, 

and againſt the peace of our ſaid lord the king, his crown and dignity. 

1 And that A. O. late of in the ſaid county, gentleman, by reaſon of 
in. * bis tenure of certain lands lying in the pariſh of aforefaid, and elſewhere 
rly in the ſaid county, ought to make, repair, and amend the ſaid common bridge, as 
ei often as and when it ſhall be neceſſary. | 
d- [ Or, And that the inhabitants of the county aforeſaid, the common bridge 
ly IF eofereſaid ( % as aforeſaid being in decay) ought to repair and amend, when, 
” and ſo often as it ſhall be neceſſary. ] 
ne 
s, A Warrant for repairing a Bridge ſuddenly decayed. 

8 I | 
ng To G. H. and J. K. of ———— 


County of PE! HEREAS the bridge of A. in the county afore- 
th lin, to wit, ſaid, which ought to be repaired by the ſaid county, 
== # now damaged and out of repair ; and it appears by affidavit made before us, 

. = A. B. and C. D. eſquires, two of his Maye/ty's juſtices of the peace for the 
e county aforeſaid, and ſubſcribed by E. F. and G. H. two credible perſons who 
live in the neighbourhood of ſaid bridge, and have viewed the ſame, that 
the jaid damage has happened ſince the laſt quarter. ſeſions held for the ſaid 
county, and that the repair of the ſaid bridge cannot be delayed to the next 
guarter-ſeſſions to be holden for the ſaid county, without prejudice to the ſaid 
county: We therefore, according to the flatute in this caſe made, do hereby 
appoint the ſum of five pounds to be laid out forthwith for the repair of the e 

| bridge ; 


ac 


bridge; and we do alſo hereby appoint you the ſaid G. H. and I. K. to repair the 
fame. Given under our hands and ſeals, (and ſo forth.) 


Buggery. 


What it is. 1, YFY UGGERY (from the TLalian bugarone, a buggerer, this vice being 
ſaid to have been brought into England out of [taly by the Lom- 
bards) is a deteſtable and abominable fn, ogy Chriſtians not to be 
named, committed by carnal knowledge againſt the ordinance of the 
Creator, and order of nature, by mankind with mankind, or with brute 
beaſt, or by womankind with brute beaſt. 3 Ine. 58. 

Felony. 2. And by the 10 Car. 2. /ef. 2. cap. 20. The deteſtable vice of bug- 
gery committed with mankind or beaſt ſhall be adjudged felony, and ſuch 
proceſs therein be uſed as in caſes of felony at the common law. 

Without cler= And the offenders being convicted by verdict, confeſſion, or outlawry, 

gu. ſhall ſuffer pains of death and loſſes of their goods, lands, &c. as felons ; 
and no perſon offending in any ſuch offence ſhall be admitted to his 

clergy. | 
And juſtices of peace ſhall have power to inquire of the ſaid offence, as 
in other felonies. 5 8 

Prineipal and 3. Which ſaid ſtatute making it felony generally, there may be acceſ- 

acceſlary. ries both before and after. But thoſe that are preſent, aiding and 
abetting, are all principals. And although none of the principals are ad- 
mitted to their clergy, yet acceſſaries before and after are not excluded 
from clergy. 1 H. H. 670. 

Infants, 4. If the party buggered be within the age of diſcretion (which is ge- 
nerally reckoned the age of 14) it is no felony in him, but in the agent 
only. But if buggery be committed upon a man of the age of diere. 
tion, it 13 felony in them both. 3 In/e. 59, 1 H. H. 670. | 

Navy. 5. By the articles of the navy (22 G. 2. c. 33.) if any perſon in the 
fleet ſhall commit the unnatural and deteſtable fin of buggery or ſodomy 
with man. or beaſt ; he ſhall be puniſhed with death by the ſentence of a 
court martial, ö 


8 B* the act of 3 Geo. 2. cap. 14. If any carter, carman, loader, or 
perſons concerned, ſhall deliver falſe or unuſual meaſure, weight, 

or quantity, in bricks, lime, ſtone, or ſand, (which uſual weight, mea- 

ſure, and quantity, is declared to be in brick one hundred and twenty- 

five to the car. load, in ſlack lime, ſixty four gallons to the hogſhead, 

and in ſtones, five hundred weight to the car-load) or any other materials 

Falſe account, neceſſary in building, or ſhall wilfully endeavour to impoſe a falſe account 
of any ſuch delivery, on the perſons to whom the ſame are to be deliver- 

| ed, 
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Buildings. 99 
ed, and every ſuch offender being thereof convicted upon the oath of 
one credible witneſs, before any juſtice of the peace within their juriſdic- 
tions, ſhall for every ſuch offence forfeit twenty ſhillings, to be levied by Forfeit ze, 
diſtreſs and fale of the offenders goods, and for want of diſtreſs ſhall be 
committed to the houſe of correction, there to be kept to hard labour 
for any time not exceeding three months. ſe. 17. | | 

If any workman ſhall lay or cauſe to be laid any piece of timber in any Timber laid 
party-front or back-wall of any houſe within the city of Dublin, or within in walls, 
any other city or town, in ſuch a manner that it ſhall appear through the 
fame, or ſhall lay it within four inches of the out-fide of the ſaid wall, or 
{hall build or repair from the foundation any brick or ſtone walls upon Building on 


timber, ſo that the ſame ſhall bear or depend thereon, except what timber timber. 


ſhall be neceſſary in ſecuring foundations, or for making ſhop-windows 

and doors, ſuch perſons ſo offending, being thereof convicted upon the 

oath of one credible witneſs, before two juſtices of the peace within their 

reſpective juriſdictions, ſhall for every offence forfeit five pounds, one 

half thereof to be given to the informer, and the other half to the poor 

of the pariſh, the ſame to be levied by diſtreſs and ſale of the offenders 

goods, and for want of ſufficient diſtreſs, ſhall be committed to the com- 

mon gaol of the place, where ſuch oftence ſhall be committed, there to 

remain without bail or mainprize for the ſpace of three months, or *till 
fuch time as the ſaid. ſum. of five pounds ſhall be paid. et. 18. 


Forfeit five 
pounds, 


Burials. 


B. the act of 9 Will. 3. cap. 26. No perſon ſhall bury any dead in any Burying in 
ſuppreſſed monaſtery, abbey, or convent not made uſe of for divine abbeys: 
ſervice, according to the liturgy of the church of Ireland by law eſtabliſh- 

ed, or within the precincts thereof, upon pain of forfeiting ten pounds, Forfeit ten 
which ſum ſhall be recovered from any perſon preſent at ſuch burial, and pounds. 
offending contrary to this act, which forfeitures juſtices of the peace in | 
their counties are authorized to hear and determine; one moiety of 
which forfeiture ſhall be by ſuch juſtice given unto the informer, and the 

other moiety to the miniſter and church-wardens of the pariſh where ſuch 
offences ſhall be committed, for the uſe of the pariſh.. ect. 6. 

Provided that if any perſon ſhall think themſelves aggrieved by the Appeal to the 
judgment of ſuch two juſtices of the peace, they may appeal to the next ſeſſions. 
Judges of aſſiſe, or to the juſtices of peace at the next general quarter- 


leſſions, who are impowered to examine the matter and give relief therein. 


feet. 7. | | 
11, 12 G. 3. c. 22. /. 1. Burying or breaking ground for it, within 
me walls. or within twelve feet from them, forfeit ten pounds by civil 


Offences 


100 RE Burglary, 


Offences againft the houſe of another, which fall ſhort of Burglary, belong 
to title Larceny, under the head Larceny from the Houle, 


J. What is Burglary. 
II. Reward for convifting a burglar. 


J. What is Burglary. 


Acts of 1. HE word ＋ * ſeemeth to have been brought unto us out of 

burglary. Germany by the Saxons, and to be derived of the German burg, a 
houſe, and /arron, a chief, probably from the Latin /atro, latronis. 

2. Burglary is a felony at common law, in breaking and entering the manſion 


De 6 A 7 i 4 . . . . 
1 houſe of another, in the night, with intent to commit ſome felony within the ſame, 


burglary. 
whether the felonious intent be executed or not, Hale's Pl. 79. 


Breaking a — Breaking] Every entrance into the houſe by a treſpaſſer, is not a 
houſe, breaking in this caſe ; but there muſt be an actual breaking. As if the door 


other engine draweth out ſome 'of the goods of the owner, this is no 
burglary, becauſe there 1s no actual dee g of the houſe. But if the 
- thief breaketh the glaſs of the window, and with a hook or other engine 
draweth out ſome of the goods of the owner, this is burglary, for there 
was an actual breaking of the houſe. 3 Ist. 64. 
Opening a And lord Hale fays, theſe acts amount to an actual breaking, opening 
window or the caſement, or breaking the glaſs window, picking open the lock of 2 


door. door, or putting back the lock, or the leaf of a window, or unlatching 


the door that is only latched. 1 H. H. 552. | | 
Breaking a 


become intitled to it, in the fame plight he put it or ſhould leave it, intire 


and undefaced. But in capital caſes, it ſeemeth, that ſuch fixture, | } 
which merely ſupply the place of cheſts and other ordinary utenſils of 4 


houſhold, ſhould be conſidered in no other light than as mere moveables, 
| partaking Wl 


of a manſion-houſe ſtand open, and the thief enter, this is no breaking. ; 
So it is if the window of the houſe be open, and a thief with a hook or 


At a meeting of the judges upon a ſpecial verdict in January, 1699, | 
cupboard, they were divided upon the queſtion, whether breaking open the door of 
a cupboard let into the wall of the houſe was burglary or no. Concerning 
which, Sir Michael Fofter ſays, with regard to cupboards, preſſes, lockers, * 7 
and other fixtures of the like kind: it ſeemeth that, in favour of lite, a a 
diſtinction ought to be made between caſes relative to mere property, * 
and ſuch wherein life is concerned. In queſtions between the heir or de. 
viſee and the executor, thoſe fixtures may with propriety enough be con- 
ſidered as annexed to, and parts of the freehold. The law will preſume, 
that it was the intention of the owner, under whoſe bounty the executor r- 
claimeth, that they ſhould be ſo conſidered ; to the end that the houſe FR? 
might remain to thofe, who by operation of law, or by his bequeſt, ſhould FR 
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Burglary. 


partaking of the nature of thoſe utenſils, and adapted to the fame uſe. 

. 10B, | | 
17 8 8. X and Gray. One of the ſervants in the houſe op! his Opening a 
lady's chamber door (which was faſtened with a braſs bolt) with deſign to door with in- 
commit a rape; and it was ruled to be burglary, and the defendant was tent to raviſt. 
convicted and tranſported. Str. 481. | | | 

By the ſtatute of the 12 Ann. c. 7. If any perſon ſhall enter into the Entering with 
manſion-houſe of another, by day or by night, without breaking the intent to com- 
fame, with an intent to commit felony, or being in fuch houſe ſhall com- mit felony. 
mit any felony and ſhall in the night time break the ſaid houſe to get out, 
he ſhall be guilty of burglary, and ouſted of the benefit of clergy, in the 
ſame manner as if he had broken and entered the houſe in the night time, 
with intent to commit felony. : . 

M. 4. G. 2. Yoſhua Cornwal's caſe. He was indicted with another per- Servant letting 

ſon for N = And upon the evidence it appeared, that he was a in a thief. 
ſervant in the houſe where the robbery was committed, and in the night | 
time opened the ſtreet door, and let in the other priſoner, and ſhewed 
him the ſide- board, from whence the other priſoner took the plate: then 
the defendant opened the door and let him out; but the 2 did 
not go out with him, but went to bed. Upon the trial it was doubted, 
whether this was burglary in the ſervant, he not going out with the other. 
But afterwards at a meeting of all the judges at Serjeants-inn, they were all 
of opinion that it was burglary in both, and not to be diſtinguiſh- 
ed from the caſe where one watches at the ſtreet end, whilſt another 
goes in and commits the burglary which hath been often ruled to 
be burglary in both : and upon report of this opinion the defendant was 
executed. Str. 881. 


101 


And entering] It is deemed an entry, when the thief breaketh the houſe, Breaking a 
and his body, or any part thereof, as his foot, or his arm, is within any bouſe without 
rt of the houſe; or when he putteth a gun into a window which he ©1128 

th broken, or into a hole of the houſe which he hath made, of intent 
to murder or kill ; this is an entry and breaking of the houſe : but if he 
2 n houſe, without any ſuch entry at all, this is bur- 
glary. 3 H. 64. | 
In the caſe of George Gibbons, at the Old Bayly in June, 1752 ; Gibbons Makinga hole 
was indicted for burglary in the dwelling houſe of John Allen. It ap- in a window- 
peared in evidence, that the priſoner in the night time cut a hole in the . 
window ſhutters of the proſecutor's ſhop, which was part of his dwelling 
houſe ; and putting his hand through the hole, took out watches and other 
things, which hung in the fhop within his reach; but no entry was prov- 
ed, otherwiſe than by putting his hand thro? the hole. This was held to 


N |. be og call and the priſoner was convicted. Foe. 107, 8. 


If divers come in the _ to do a burglary, and one of them break Watchice at 
and enter, the reſt of them ſtanding to wat at a diſtance, this is burglary * IT. 


in all. 3 Inf. 64. | 7 
The manſion-houſe} This includes alſo churches, and the walls or gates of Churches, Ge. 
| 1 


a walled town. 1 Haw. 103. 2. 159. 
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Out- build- 


ings, 


Parcel of the 


me ſſuage. 


Work- ſhop. 


No perſon in 


the houſe. 


Country- 


houſe. 


b Burglary. 


Mr. Hawkins ſays, all out- buildings, as barns, ſtables, dairy houſes, 


adjoining to a houſe, are looked upon as part thereof; and conſequently 
burglary may be committed in them: but if they be removed at any 
diſtance from the houſe, it ſeems that it hath not been uſual of late to 
proceed againſt offences therein as burglaries. . 1 Haw. 104. n. 163. {, 
12. ; __ | | 
And lord Hale fays more explicitly, the manſion-houſe doth not only 
include the dwelling houſe, but alfo the out-houſes that are parcel thereof, 
as barn, ſtable, cow houſe, dairy houſe, it they are parcel of the mef. 


ſuage, tho' they are not under th: fame roof, or joining contiguous to 
it; and ſo, he ſays, it was agreed by all the judges : but if they be no 


parcel of the meſſuage, as if a man take a leaſe of a dwelling houſe from 
one, and of a barn from another; or if it be far remote from the dwel. 


ling houſe, and not ſo near to it as to be reaſonably eſteemed parcel 


thereof, as if it ſtand a bow-ſhot off from the houſe, and not within or 
near the curtilage of the chief houſe, then the breaking it is not bur. 
glary, for it is not a manſion-houſe, nor any part thereof. 1 H. H. 


558, 9. 
To break and enter a /hop, not parcel of the manſton-houſe, in which 
the ſhopkeeper never lodges, but only works or trades there in the day 


time, is not burglary, but only larceny ; but if he, or his ſervant, uſually 


or often lodge in the ſhop at night, it is then a manſion-houſe, in which 
a burglary may be committed. 1 H. H. 557, 8. 

It is not neceſſary to make it burglary, that any perſorr be actually in 
the houſe, at the very time of the offence committed. 1 Haz. 103. n. 
162. / 11. | | 

3 ſeſſions in January, 1750, John Nutbrown and Miles Nur. 
brown were indicted for burglary in the dwelling houſe of one Mr. Fakney 
at Hackney, and ſtealing divers goods. It appeared by Mr. Fakney's evidence 
that he held this houſe for a term of years not yet expired, and made uſe 
of it as a country houſe in the ſummer, his chief reſidence being in 
London: That about the latter end of the laſt ſummer, he removed. with 
his whole family to his houſe in the city, and brought away a conſidera- 


ble part of his goods: That in Nevember laſt, his houſe was broke open 


and in part rifled; upon which he removed the remainder of his houſhold 
furniture, except a clock, and a few old bedſteads, and ſome lumber of 


very little value; leaving no bed, or kitchen furniture, or any thing elſe , 4 


for the accommodation of a family. Mr. Fakney being aſked, whether 
at the time he ſo disfurniſhed his houſe, he had any intention of return- 
ing to reſide there, declared that he had not come to any ſettled reſolution 
whether to return or not; but was rather inclined totally to quit the 


Whena dwel- houſe, and to let for the remainder of his term. The fact the priſoners 


ling houſe, 


jury to acquit the priſoners of the burglary, which they did, but found 
| 5 my | them 


were charged with was ſufficiently proyed; and was committed about mid- 
night the firſt of January laſt. The court was of opinion, that the proſecutor 
having left his houſe, and disfurniſhed it in the manner before- mentioned, 


without any ſettled reſolution of returning but rather inclining to the 
. contrary, it could not, under theſe circumſtances, be deemed his dwelling 


houſe, at the time the fact was committed; and accordingly directed the 
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H. H. 246. 


them guilty of felony in ſtealing the clock and ſome other ſmall matters. | 
And they were ordered for tranſportation. And the diſtinction is 
this: Where the öwner quitteth the houſe, animo revertendi, it may ſtill 
be conſidered as his manſion-houſe, tho' no perſon be left in it; many 
citizens and ſome lawyers do ſo from a principle of good huſbandry, in 
the ſummer, or for a long vacation. But there muſt be an intention of 
returning, otherwiſe it will be no burglary. Fo. 76, 77. 


In the night ] As long as the day continues, whereby a man's counte- Night, when, 


nance may be diſcerned, it is called day; and when darkneſs comes, and 
day light is paſt, ſo as by the light of day you cannot diſcern the counte- 
nance of a man, then it is called night. 3 I}. 63. 1 
And this doth aggravate the offence; ſince the night is the time where- Twilight. 
in man is at reſt, and wherein beaſts run about ſeeking their prey. Hence 
in ancient records, the twilight was ſignified, when it was ſaid, inter ca- 
nem & lupum (between the dog and the wolf) for when the night begins, 
the dog ſleeps, and the wolf ſeeketh his prey. 3 It. 63. 
See 4. Black. Com. 224. 


x With intent to commit felony | There can be no burglary, but where the in- Fon'on; in- 
dictment both cxprofly alledges, and the verdict alſo finds, an-intention tention. 


to commit ſome felony ; for if it appear that the offender meant only to 


commit a treſpaſs, as to beat the party, or the like, he is not guilty of 


"XZ burglary. 1 Haw. 105. x. 164. /. 18. 
However, it ſeems the much better opinion, that an intention to com- Felony by ſta- 
mit a rape, or other ſuch crime, which is made felony by ſtatute, and was tute. 
= 2 treſpaſs only at common law, will make a man guilty of burglary, as 
much as if ſuch offence were a felony at common law; becauſe where 
ever a ſtatute makes any offence felony, it incidentally gives it all the pro- 
= perties of a felony at common law. 1 Haw. 105. ib. .. 19. 


” 


Whether the felonious intent be executed er not | Thus they are burglars, Breaking n 


Where a man commits burglary, and at the ſame time ſteals goods out Larceny and 


of the houſe, it is alſo larceny; and if he be acquitted of the burglary, burglary. 
he may notwithſtanding be indicted of the larceny ; for they are ſeveral 

offences, tho? committed at the ſame time. And burglary may be, where 
f there is no larcen ce | | 


401 1s 14 1120 | i 4 x 
y, and larceny may be, where there is no burglary... 2 
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Q 2 II. Reward 


. 3. By the 11 Jac. 1. cap. 3. and g Will. 3. cap. 32. Benefit of clergy Clergy taken 
= by taken away in caſes of burglary, both from the principal and the acceſ. away. | 
3 fary before; but in all caſes of burglary, acceſſaries after muſt have their 
r E zer 2 He, 357, f. a. zol. a, 3. 


who break an houſe or church in the night, although they take nothing houſe, Fe. by 
away. And herein this offence differs from robbery, which requires that night. | 
& ſomething be taken, though it is not material of what value. 


Burglary. 


II. Reward for convicting a burglars 


Killing a 1. It may be obſerved in the firſt place, that it is provided by the 15 
burglar. Car. 1. cap. 9. that there ſhalt be no forfeiture of lands or goods, for 2 
killing any perſon that attempts to commit — * 5 | „ 
But beſides this indulgence to a perſon killing ſuch an offender in de. 
fence of his houſe, there are ſpecial advantages and rewards for appre. 
hending and convicting him in due courſe of law, which are as follows: 
Convicting a 2. By the 8 Ann. cap. 8. Every perſon who ſhall apprehend and take 
burglar. any perſons guilty of burglary, or the felonious breaking and entering of 
nanny houſe in the day time, and profecute them until they be convicted of 
- fuch felony, fhall receive five pounds within twenty-one days after ſuch 
conviction, to be paid by the collector of the diſtrict where ſuch felony 
or burglary ſhall be committed, without any fee for the ſame, they tey- 
dering a certificate to the ſaid collector, under the hands of the judges 
before whom ſuch felon ſhall be convicted, certifying the conviction of 
fuch felon for the ſaid offences, and in what pariſh the ſame were com- 
mitted ; and alſo that ſuch felons were taken by the perſons claiming tbe 
faid reward. ect. 1. 3 Y : 
| Severatetaim- 3. And in cafe any difpute ſhall ariſe between the perſons apprehending 
ante. any of the faid felons, touching the right to the ſaid reward, the judges 
ſhall by their ſaid certificate appotnt the faid reward to be paid amongſt the 
parties claiming the ſame, in ſuch proportions as to the faid judges ſhall 
feem reaſonable. it | | | Z 
Perſons kiſled" 4. And in caſe any watchman or other perſon ſhall happen to be killed 
in purſuit, Sc. by any fuch burglar or houſe-breaker, ſuch watchmen, He. endeavour. = 
ing to apprehend or in 8 purſuit after them, the executors or ad. 
miniſtrators of perſons ſo killed, to whom the right of adminiſtration of 
the perſonal eſtate of fuch perſons, ſhall belong, upon certificate deliver - 
ed under the hands and ſeals of the judges of aſſiſe of the county where 
the fact was committed, or the two next juſtices of the peace, of ſuf 
perſons being ſd killed, which certificate the ſaid judges or juſtices reſpec - 
tively, upon ſufficzent proof before them made, are required to give 
Twenty without fee, ſhalf receive twenty pounds from the collector of the diftril | 
pounds. where the faid fact was committed, and upon failure of payment thereof 
by the faid collector, the fam of forty pounds, to be recovered againf | 
him with treble coſts of fuit, in manner aforeſaid. ſecł. 2. 7 
Diſcovering 5. And moreover, if any perfon being out of priſon, diſcover two 0! 4 
durtzzrs. more perſons who ſhalt commit any ſuch burglary or felony, ſo as uu 
or more of the perſons diſcovered ſhall be convicted, ſuch diſcoverer ſhi |? 
have the like reward of five pounds, hereby promiſed to be paid to tl: 
perſons who ſhall apprehend and convict houſe-breakers, and ah other a 
vantages given to ſuch taker and proſecutor, and ſhall be alſo intitled tv 7% 
pardon for all burgfaries, robberies, and felonies, except murder and tre- 
ſon, committed before ſuch diſcovery made, which pardon ſhall likewit © 
be a good barr to any appeal brought for ſuchburglary or felony. „el.? 


Rewards. 
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Burglary. 


Warrant to apprehend a burglar. 


County of Dublin ö To the conſtable oi 


ORASMUCH as A. I. of in the c yeoman, hath 

this day made information and complaint upon oath, before me J. P. ęſquire, 

one of his Majeſty's juſtices of the peace for the ſaid county, that yeſterday in the 
night, the dwelling houſe of him the ſaid A. I. at oreſaid in the county 
Y N was feloniou/ly and burglartou/ly broken open, and one ſilver tankard 


of the value of 51. of the goods and chattels of him the ſaid A. I. feloniou/ly and 


burglariouſiy ftolen, taken, and carried away from thence ; and that he hath juſt 
cauſe to ſuſpect, and doth ſuſpect, that A. O. late / 
— labourer, the ſaid felony and burglary did commit : Theſe are there- 
fore, in his ſaid majeſty's name to command you, that immediately upon fight 
hereof you do apprehend the ſaid A. O. and bring him before me to anſwer the 
premiſſes, and to be further dealt withal according to law. Herein fail you not. 
Given under my hand and ſeal the———day of——in the year 


Indictment for proper burglary. 


County of HE jurors for our lord the king upon their oath preſent, 
Dublin. That A. O. late of in the county ——labourer, 
on the—————day of in the————year of the reign of———at the 


hour of one in the night of the ſame day, with force and arms, at in the 
county of the dwelling houſe of A. I. feloniouſly and burylariouſly did 
bas and enter, with intent him the ſaid A. I. of his goods in x dbelling 
houſe then being, feloniouſiy and burglariouſly to ſpoil and rob, and the ſame goods 
feloniouſly and burglariou/ly to fteal, take, and carry away ; againſt the peace 
of our ſaid lord the king, his crown and dignity. 


Indictment for burglary and larceny. 


2 of 1 E jurors for our lord the king upon their oath preſent, 
Dublin. That A. O. late off in the county of ——-labourer, 
on the—————day of- in the————year of the reign of——betwixt 
the hours of ten and eleven in the night FA the ſame day, with force and arms, 


4 in the county of - the dwelling houſe of A. I. feloniouſly and bur- 


$/ariou/ly did break and enter, and one filver tankard of the value of Fl. of the 
goods and chattels of him the ſaid A. I. in the ſame dwelling houſe then and 
there feloniouſiy and burglariouſiy did fleal, take, and carry away ; again/t the 
Peace of our ſaid lord the Ring, his crown and dignity.” 


I, M aliciouſly 


in the county of , 


108 


106 Burning. 


1. M14 LICIOUSLY and voluntarily burning the houſe of another, by night or 


ing at the by day, is feleny at the common law. 1 Haw. 105. u. 165. 
common law. 
Maliciouſly and voluntarily] For if it be done by miſchance, or negli. 

gence, it is no felony. 3 I. 67. 

Malicious in- Yet if a man malicioully intending only to burn one perſon's houſe, 

tention. happens thereby to burn the houſe of another, it is certain that he may 
be indicted as having maliciouſly burned the houſe of that other; for 
where a felonious deſign againſt one man miſſeth its aim, and takes ef. 
fect upon another, it fal ve the like conſtruction as if it had been le- 
velled againſt kim who ſuffers by it. 1 Haw. 106. 7. 167. , 5. 


Some part Burning ] Neither a bare intention to burn a houſe, nor even an actual 
muſt be burn- 2 to do it by putting fire to a part of a houſe, will amount to felo- 
ed. ny, if 
the offender is guilty of felony, notwithſtanding the fire afterwards be 
put out, or go out of itſelf, 1 Haw. 106. 1b. / 4. 


Any houſe or The houſe] Not only a manſion-houſe, and the principal parts thereof, 

out-buildings. but alſo any other houſe, and the out-buildings, as barns and ſtables ad- 
Joining thereto ; and alſo barns full of corn, whether they be adjoining to 
any houſe or not, are fo far ſecured by law, that the malicious burning 
of them is felony at common law. 1 Haw. 105. 2. 165. / 1. 


. "Of another] Mr. Hawkins ſays, a perſon ſeiſed in fee, or but poſſeſſed 
Fay 4 "for * of a houſe ſanding b itſelf at a diſtance from all ef can- 
not commit felony in burning the ſame: Alſo, that it ſeems the much 
ſtronger opinion, that a man fo ſeiſed or poſſeſſed of a houſe in a town, 
who burns his own with an intent to burn his neighbour's, but in the 
event burns his own only, is not guilty of felony ; but however it is cer- 
tainly an offence highly puniſhable, in regard of the malice thereof, and 
the great danger to the publick which attends it ; and the offender may 
be ſeverely fined, and imprifoned during the king's pleaſure, and ſet on 
the pillory, and bound to his good behaviour. 1. Haw. 106. 7. 166. 


yr” ſo it was in Holmes's caſe, M. 10. Cha. Holmes was indicted at 
Newgate ſeſſions, and convicted, for that he, being poſſeſſed of a houſe 
in London for fix years, remainder to another for three years, reverſion 
to the corporation of Haberdaſhers in fee, did burn the ſaid houſe. And 
the indictment being removed into the King's bench by certiorari, it was 
held by three juſtices, againſt the opinion of Croke juſtice, that it was not 
felony to burn a houſe whereof he was in poſſeſſion by virtue of a leaſe 


Houſe of ano- for years. For they ſaid; the burning of a houſe is not felony, unleſs it 


cher. be the houſe of another. Wherefore he was diſcharged of the felony. 
But becauſe it was an exorbitant offence, they ordered, that he ſhould 
be fined 5oo!. to the King, and impriſoned during the king's pleaſure ; 


and ſhould ſtand upon the pillory, with a paper upon his head ſignifying 
| 5 | the 


no part of it be burned ; but if any part of the houſe be burnt, ' 
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the offence, at Neminſter, and at Cheapſide, upon the market day, and 
in the place where he committed the offence ; and ſhould be bound to his 
good behaviour — life. Cro. Car. 376. | 

In the caſe of Elizabeth Harris, at Ayleſbury, Lent aſſizes 1753, before 


Mr. juſtice . 0 ; Elizabeth Harris, a girl of 14 years of age, and of 


ſufficlent underitanding for her years, was indicted for maliciouſly ſetting 
fire to and burning a dwelling houſe, in the poſſeſſion pf Edward Stokes : 
and Anne, the wife of William Courſe, was indicted as an acceſſary to the 


: 4 felony before the fact. The priſoner Elizabeth Harris was the daughter 


of the priſorer Anne by a former huſband, hn Harris, 


It appeared in evidence at the trial, that n Harris died ſeiſed of the 
XZ equity of redemption of this houſe and of another adjoining to it, ſub- 
® je to a mortgage term for 20/. And that the equity deſcended to his el- 


deſt ſon, a child left with other children under the care of their mother 
the priſoner Anne; who was intitled to dower out of theſe houſes, but no 


Z dower was ever aſſigned : That Anne, having the care of her ſon and his 

= celte, let theſe houſes to Edward Stokes at the rent of 5/. a year, and re- 
X ceived the rent for ſome time; but having a large family of children, ſhe 
uus obliged to aſk relief of the pariſh where ſhe lived: That ſhe was de- 
nied ſuch reiict, on account of theſe houſes ; the pariſhioners inſiſting, that 
the overſcers of the: poor ſhould be let in to the receipt of the rent, be- 
fore ſhe ſhould be intitled to any parochial relief: That thereupon ſhe fre- 
quently declared, {he would ſet the houſing on fre, if the pariſh did not 
® relieve her; that ſhe had young chiidren, whom the pariſh could not 
= puniſh, tho' they might puniſh her; and ſhe would order the leaſt child 
* ſhe had who could carry a coal of fire, to burn the houſing down: And 
many other declarations. of the like kind ſhe made, which diſcovered an 

= obſtinate reſolution in her to burn the houſes, rather than ſubmit to the 
terms the pariſhioners inſiſted on. It appeared further, that the prifoner 
Elizabeth ſet the houſe on fire by the direction of her mother the priſoner 
Anne, who went from home on purpoſe to be abſent at the tyne the fact 
was committed; and that no other houſe was burnt, 


* » 


The jury found both the prifoners guilty. But a doubt ariſing by rea- 


| | ſon of the intereſt the priſoner Anne had in the houſe, Mr. juſtice Deniſon 
thought proper to reſpite judgment, in order to take the opinion of the 
2X judges on the caſe, | | | 


July the 2d, 1753, at a meeting of the judges, it was unanimoully a- 


2X greed, that both the priſoners are guilty of felony. The only doubt was, 
with regard to the intereſt the priſoner Anne had in the houſe ; and it was. 
2X grounded on the reaſoning in Holmes's caſe > for had ſhe had ſuch eſtate in 
de houſe as would have cleared her of the charge of felony : the priſon- 
= o Elizabeth, who acted by her directions, could not have been guilty of 
: 4 re ONny. YI 

But all the judges agreed, that the priſoner Anne's title or dower was 
ot ſuch. an intereſt as could bring her within the rule in Holmes's caſe. 

A Holmes had the poſſeſſion by legal title, and during the continuance of his 

A leaſe could maintain his polleſfon againſt all mankind ; and therefore the 

= houſe might in a limited ſenſe be called his own. But in the preſent caſe, 

4 the poſſeſſion was in Edward Stokes, under a demiſe from Anne in behalf 


of, 
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of her ſon, and ſubject to a yearly rent which ſhe received. And her title 


to dower, had Edward Stoke's intereſt been out of the caſe, did not ſo 
much as give her a right of entry, it being a bare right of action. Mr. 


juſtice Deniſon ſaid, that he had no doubt upon him from the beginning. 


But it being a new caſe, and ſome of the bar being doubtful, he thought 
it adviſeable to take the opinion of the judges. 

At the next aſſizes, judgment of death was pronounced upon both the 
priſoners; and Anne the mother was executed. But Elizabeth being 
young, and acting under her mother's direction, was reprieved, and re. 
commended to mercy on condition of tranſportation. 

It was ſaid in the debate of this caſe by ſome of the judges, and not de. 
nied by any, that had Anne been ſeiſed of the freehold and inheritance of 


the houſe, and Szokes in poſſeſſion under a leaſe, it would have been felony 


in Anne to have burnt it: otherwiſe all tenants and their concerns would I 


be very much at the mercy of their landlords. And the principle the three 


- judges went upon in Holmes's caſe, doth ſeem to warrant this opinion, 


They conſidered the houſe then under conſideration as the property of 


Holmes, as his own houſe, by reaſon of the eſtate he had in it under his 


leaſe. Croke (who diftered from them) did not diſpute the principle, but 


argued againſt the concluſion the other judges drew from it. And ii 
this be ſo, Mr. juſtice Fer ſays, he does not ſee why it may not with | 7 
ſtrict legal propriety be ſaid of a reverſioner, who ſhould maliciouſly | 
{et fire to houſes in the poſſeſſion of his tenants under leaſes from him. 
ſelf or his anceſtors, that he burned the houſes of another. The judgment 


in Holmes's caſe, to ſay no more of it, was a very merciful judgment. 


The houſe might with ſtrict legal propriety have been conſidered as the | 7 
ndlord and tenant have a property, one 


houſe of the landlord. Both 
temporary and limited, the other abſolute and perpetual; like the perſon 


to whom goods are delivered, and the abſolute owner thereof, in the | | 
| C 1 


caſe of larceny. 5 | 
Note, it was ſtated in this caſe, that the daughter, who committed the 


fact at the inſtigation of the mother, was of the age of 14, and of ſuffic- | | | 
ent diſcretion. - But if the mother had employed, as ſhe threatened ſle 


would, the leaſt of her children; then ſhe muſt have been indicted as the 
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principal, ſince the child not being of years of diſcretion was innocent. 
Foft. 113, 349. | 

2. By the 13 Hen. 8. c. 1. All wilful burning of ricks of corn in the 
fields and in towns, and burning of houſes of any of the king's ſubjects, 
/hall be high treaſon and like proceſs judgment and execution /hal! be 2 
warded as againſt any that do commit treaſon in any other manner, fav- 
ing to the chief lords of the foils their eſcheats. i 

3. And by the 29 Geo. 2. c. 12. If any perſon ſhall wilfully or mal. 
ciouſly ſet fire to any houſe, out-houſes, barn, or ſtable ; or to any hay- 
yard, ſtack, or rick of corn, ſtraw, hay, or turf; or to any ſhip or boat, 
although the ſame be not burned; or ſhall be procuring, aiding, or af 
ſiſting in any of the ſaid offences; every perſon ſo offending, being law. 
fully convicted, ſhall be adjudged guilty of felony without benefit of 
clergy. Sed. 3. | 


Provided 


* 7 . OY 7 ” oy 


vants that had the care of their houſe, out-houſes, corn, hay, 
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provided that nothing herein contained ſhall extend to any perſons who * 
(hall burn the turf which ſhall be cut on his landlord's turbary, without 


| leave firſt obtained for cutting the ſame. / 4. 


Any perſon who ſhall diſcover and proſecute to conviction any ſuch fe- Reward for 
lon, ſhall be intitled to a reward of ten pounds, to be recovered as afore- diſcovering. 
{aid, againſt the inhabitants of the barony in which ſuch felony ſhall be 
committed; and if ſuch diſcoverer and proſecutor be a party concerned 


in ſuch felony, he ſhall not only be intitled to the ſaid reward of ten 


pounds, but be intitled to his pardon for any felony before that time, by 
him or her committed againſt this act. / 8. | 

The inhabitants of every barony, as well proteſtants as papiſts, ſhall Barony to 
make full ſatisfaction to every perſon, their executors and adminiſtrators, make fatisfac- 
for the damage which they ſhall have ſuſtained by ſetting fire to any en. 
houſe, out-houſes, barn, ſtable, hay-yard, ſtack, or rick. of corn, hay, 
ſtraw, or turf, or to any ſhip, or boat, which ſhall be committed in that 
barony ; and every perſon who ſhall ſuſtain damages by any of the felo- 
nies aforeſaid, is hereby enabled to ſue for, and recover ſuch their dama- 
ges, the ſum to be recovered, not exceeding fifty pounds, againſt any one 
or more of the inhabitants of the ſaid barony, who ſhall be made liable 
to anſwer all or any part thereof. /. 5. 8 

And if ſuch perſons ſhall recover and obtain execution againſt Say ſuch Rateably 
inhabitants, all other the inhabitants of the barony, who by this act ſhall taxed. 
be liable to the faid damages, ſhall be rateably taxed, towards an equal 
contribution for the relief of ſuch inhabitants, againſt whom ſuch execu- 
tion ſhall be levied; which tax ſhall be made and raiſed in manner as has 


been heretofore uſed for the levying and raiſing money. 


Provided, that no perſon ſhall be enabled to recover any damages by 


virtue of this act, unleſs they, by themſelves, or by their ſervants, with- 


in two days after ſuch damages done them, ſhall give notice of ſuch felo- 

ny committed unto ſome of the inhabitants of ſome town, village, or Notice in two 

hamlet in the barony near unto the place where any ſuch fact ſhall be com- days. 

mitted ; and ſhall within four days after ſuch notice to the high conſtable 

of the {aid barony, of the ſaid offence, and ſhall alſo give in their exa- pg... , 

mination upon oath, or the examination upon oath of their ſervant or ſer- on oath. 

ſtraw, 

turf, ſhip, or boat, before ſome juſtice of the peace of tlie county where 

ſuch fact ſhall be committed, inhabiting within the barony where the ſaid 

fact ſhall happen to be committed, or near unto the ſame, whether they 

do know the perſons who committed the ſaid fact, or any of them; and 

in ſuch caſe, ſuch examinants ſhall be bound by recognizance to proſecute 

ſuch offenders. Se. 6: | | £5 | 
Provided alſo, that when any felony ſhall be committed againſt this Convidtion of 

act, and any one of the offenders ſhall be apprehended and convicted of one offender. | 

ſuch felony at the next aſſizes, to be held for, the county where ſuch felo- 

ny was committed, no barony nor any inhabitant thereof, ſhall be ſubject 

to make any ſatisfaction for the damages ſuſtained. Sccf. 7. 


This act is made perpetual, by flat. 1. G. 3. c. 17. fed. 18. 
* al 5 4. By 
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4. By the act of 1 C. 2. c. 24. If any perſons ſhall wilfully and ma- 
liciouſly burn or ſet on fire any ſtack of coals or charcoal or vein or mine 
of coals under ground, or any ſhafts or paſſages leading thereto, ſuch of. 
fenders being thereof convicted, ſhall be adjudged felons without the be. 
neſit of clergy or of the ſtatute. Sect. 3. 8 3 
5. By the act of 11 Geo, 2. c. 9. It any owner of, or captain, maſ. 
ter, or mariner or other officer belonging to any ſhip, ſhall wiltully burn, 
or otherwiſe deſtroy the ſhip of which he is owner or to which he belong. 
eth, or in any manner directed or procure the ſame to be done, to the 
prejudice of any perſons, bodies politic or corporate, that ſhall under. 
write or execute any policy of inſurance thereon, or of any merchants 
that ſhall load goods thereon and ſhall be convicted thereof, ſuch perſons 
ſo offending ſhall be adjudged guilty of felony without the benefit of 
clergy or of the ſtatute. Sed. 2. | 

6. By the act 2 G. 1. c. 5. If any ſervant through negligence ſhall 
fire or occaſion the burning of any dwelling-houſe or out-houſe, ſuch 
ſervants being thereof convicted by the oath of one credible witneſs made 
before two juſtices of the peace, ſhall forfeit fifty pounds unto the church. 
wardeps of ſuch pariſh where ſuch fire ſhall happen, to be diſtributed by 
the grand-jury-at the next quarter-{eſſions where ſuch fire ſhall happen, 
amongſt the ſufferers by ſuch fire in ſuch proportion as to the grand-jury 
ſhall ſeem juſt, and in caſe of refuſal to pay the ſame immediately after 


| ſuch conviction, the ſame being lawfully demanded by the ſaid church. 


Burning corn 
in the flraw, 


wardens, ſuch ſervants ſhall by warrant under the hand of two juſtices 
of the peace be committed to ſome work-houſe or the houſe of correcti. 
on, as the ſaid juſtices ſhall think fit for eighteen months there to be kept 
to hard labour. Sef. 4. 2 5 5 
7. By the act 10 C11 Car. 1. c. 17. No perſon ſhall by himſelf, 
wife, children, ſervants, tenants, or any of them, burn corn or grain in 
the ſtraw, upon pain of impriſonment in the common gaol of the county 
wherein the offence ſhall be committed for ten days without bail or main- 
rize for the firſt offence, and the delinquent to pay the charge of ſend- 
ing them to the gaol before they be thence enlarged, and for the ſecond 
offence to be impriſoned one whole month without bail or mainprize, and 
to pay the charges as aforeſaid, and for the third offence to forfeit forty 
ſhillings, and to be bound unto the good behaviour and to pay the charges 
as aforeſaid, the ſaid forty ſhillings to be paid towards the relief of 
the priſoners in the ſaid gaol, and to be paid unto the chief magiſtrate of 
the place where ſuch gaol ſhall be, before the offender be diſcharged, and 


at his diſcretion to be diitributed.  /{ 1 


py by ial of of- 
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And it ſhall be lawful for the juſtices of peace of the county where ſuch 
offences ſhall be committed in their ſeſſions of the peace, to inquire and 
determine of all offences againſt this act, and at all times out of the ſeſ- 
ſions, as well by oath as all other lawful means to try and find out the ſaid 
offences, and to commit the offenders according to this act. 
8. By the 10 Will. 3. c. 8. No perſon ſhall burn on any mountain, bog, 
. heath or waſte ground, any grig, ling, furs, heath, goſs, or fern, at an) 
other ſeaſon of the year ſave only between the fourteenth day of Ju" 


and the ſecond day of February in every year, on pain that every perſon 
offending 


r 
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offending ſhall for every ſuch offence forfeit five pounds; ſuch offence to 
be heard and determined by any PR of the peace of the county where 
the ſame ſhall be committed, and the forfeiture for the ſame levied on the 
goods of the offender by warrant ander the hand and ſeal of ſuch juſtices, and 
aid one moiety to the poor of the pariſh where the offence ſball be committed and 
the other to the informer, &c. : 
9. By the. commiſſion of the peace, any juſttce may cauie to come be- Threatening 
fore him, all thoſe who to any of the people concerning the firing of 3 5 
their houſes have uſed threats, to find ſufficient ſecurity for the peace 
for their good behaviour towards the king and his people; and if they 
{hall refuſe to find ſuch fecurity, may cauſe them to be ſafely kept in the 
king's priſons, until they ſhall find ſuch ſecurity. 8115 
10. Such as be taken for houſeburning felonioufly done, are not baila- Houſcburn- 
ble by juſtices of the peace. 3 Ed. 1. c. 15. 2 It. 189. ing not baila - 
See 19, 20 G. 3. c. 37. , 1. As to compenſation by baronies and be. 


counties. 


x. Y the act 17 Geo. 2. c. 10. No perſons who are or ſhall be in the Leffe, and 
| poſſeſſion of land by virtue of any leaſe, contract, or demiſe, occupiers of 
nor any perſons deriving under them, ſhall burn the ſoil or ſurface of the land. 
earth in or upon any part of ſuch lands, and if any occupier of land de- 
miſed or agreed to be demiſed to any perſons ſhall burn the ſoil or ſurface 
of the earth, or cauſe or permit the /ame to be burnt in any part of ſuch 
land in their poſſeſſion, or in the occupation of any perſon deriving un- 
der them, every perſon ſo offending ſhall forfeit forty ſhillings for every of 5 
Engliſh ſtatute-acre ſo burnt, to be recovered by the perſons and in man— 3 3. 
ner hereafter mentioned, that 1s to ſay, /. 1. 4 
If the ſoil or ſurface of any land ſhall be burnt or permitted to be Buruing or 
burnt, by the firſt leflees of ſuch land, their heirs, executors, adminiſ- EOS * 
trators, or aſſigns, then the ſaid penalty ſhall be recovered of ſuch offen- Ter ng 
ders by their leflors, their heirs, ſucceſſors, and aſſigns reſpectively, or by 
the perſons who for the time being ſhall be intitled to the rent or rever- 
ſion or remainder of the premiſſes. FRED | 
And if the foil or ſurface of any land ſhall be burnt or permitted to be Penalty to be 
burnt, by the occupier of ſuch land holding the ſame by leaſe or contract, recovered, 
from the firſt leflees of ſuch lands, their heirs, executors, adminiſtrators, 
or aſſigns, or from any perſons deriving under them or either of them, 
the ſaid penalty ſhall be recovered from ſuch offenders by their immedi- 
ate leſſors, their heirs, executors, adminiſtrators, or aſſigns. 
Unleſs ſuch immediate leflors ſhall have conſented to fuch burning, in Ul with 
which caſe the ſaid penalty ſhall be recovered by the next immediate leſ. conſent, 
ſors who ſhall not have conſented to ſuch burning, it being the intent of 


this act, that neither the original leflors, nor any intermediate leſſors, 


their heirs, ſucceſſors, executors, adminiſtrators, or aſſigns, conſenting _ 
to tuch burning, ſhall be intitled to or recover the ſaid penalty. 
R 2 | 


2. In 


=. 
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Surveying the 2. In order to aſcertain the quantity of ground burnt contrary to the 
land. intent of this act, and to enable the perſons intitled by this act or by co. 
venant in any leaſe the eaſter to recover the penalties herein mentioned, 
it ſhall be lawful for the perſons intitled to the penalty in this a& or by 
covenant in any leaſe, or any other perſons employed by them, to enter 
upon ſuch land ſo burnt and to ſurvey the ſame. / 2. 
Hindering 3. And if any perſon ſhall hinder the perſons intitled as aforeſaid, or 
ſurvey thoſe employed by them from taking ſuch ſurvey, they ſhall forfeit to 
the perſons intitled to the penalties in this a& or by covenant as aforeſaid 
twenty pounds, to be recovered by civil bill in the ſame manner and with 
the like appeal as the other penalties herein contained. | 
1 G. 2. made 4. And by the act 1 Geo. 3. c. 17. Such part of the act, made in the 
perpetual. ſeventeenth year of the reign of his late Majeſty king George the ſecond 
(cap. 10.) as relates to the burning of land, with the following amend- 
ments thereto, ſhall be perpetual. /. 2. 
Leſſee may re- F. In all cafes, whether the ſoil or ſurface ſhall he burned, or permit- 
e ted to be burned by the original leſſees, or by the occupiers of land, and 
where the original leſſor is not conſenting to ſuch burning, the original 
leflor ſhall be intitled to recover the penalty given by the ſaid act from 
his immediate leſſees, who ſhall be anſwerable Pr the acts of their under- 
tenants, and of the occupiers of ſuch land. /, 3 Ee 
Ridges or 6. All ridges or paths, left unburned or intermixed with the parts 
paths to be hurned, ſhall be ſurveyed in one common ſurvey, with the other parts 
meaſured. that ſhall be burned, and they ſhall be deemed as part of the land burned, 
ſo far as to ſubject the perſons offending, to the penalty in the ſaid act 
mentioned, equally as if no ſuch ridges or paths had been left unburned, 
Land under 57. And whereas a doubt hath ariſen, whether the penalty for burning 
an ace. the ſoil or ſurface as aforeſaid, was recoverable under the ſaid act, where 
the quantity of the ſoil or ſurface burned was not a full Engliſh ſtatute 
acre : the penalty on the perſons ſo offending, ſhalt be proportioned to 
the quantity burnt though it be under one Engliſh ſtatute acre. 
Recital of 17 8, And allo, by the act, 3 Geo. 3. c. 29. Whereas by an act paſſed in the 
0.2 6. 10. ſewenteenth year of the reign of his late Majeſty king George the ſecond, to pre 
vent the pernicious practice of burning land, as to ſuch part thereof as relates 10 
the burning of land, was by an act paſſed the laſt ſeſſion of parliament, with ſeu 
ral amendments made perpetual ; and whereas by the ſaid laſt recited act, the ori- 
ginal leſſors where the ſoil or ſurf1ce has been burned or permitted to be burned by 
' the occupiers of the land, and not by the original lefſees, have found great difficul 
ties in ſuing for and recovering the penalty given by the ſaid att : and whereas tht 
remedy provided by the ſaid act has been found not only difficult to the lefſors, but 
alſo diſadvantageous and very expenſive to the lefſecs, or occupiers ſo burning; 
| or remedy wheresf, in all cafes whether the foil or ſurface of any land 
Burning land, ſhall be burned or permitted to be burned by the original leſſees, or by 
the occupiers of ſuch land, and where the original leflor of fuch land 
ſhall not have conſented to ſuch burning, in manner as in the ſaid act 
3 is mentioned, in fuch caſe it thail be lawful for two or more of his ma- 
a works jeſty's juitices of the peace, within their reſpective juriſdiction, to hear 
offences, and determine in a ſummary way, all offences committed againſt the true 
intent 
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Burning Land. 113 
intent of the ſaid acts, and for that purpoſe upon information upon oath 

given before them by the original leſſor, his or her heirs or aſſigns, or 

one or more credible witnefles, on their behalf, of the offence of ſuch 

pernicious burning of land, to ſummon before any two of them, within 

their juriſdictions, any parties ſo accuſed of being offenders, againſt the 

ſaid acts. /. 1. TE, <a, | 

9. In +. the parties accuſed ſhall not appear on ſuck ſummons, or offer Not appear- 
ſome reaſonable excuſe for their default, then upon the information upon ing on ſum- 
oath as aforeſaid, it ſhall be lawful for the ſaid two juſtices, to iſſue their mons, 
warrants under their hands and ſeals, for the covrebandin the parties ſo 
accuſed, witkin their reſpective juriſdictions, and upon their appearing, 
or in caſe they ſhall not appear, and cannot be apprehended on a warrant 
granted againſt them as before is directed, then upon notice in Mem 
being given to or left for them at their uſual place of abode, and ſuc 
notice being proved upon oath, in any ſuch caſe, any two ſuch juſtices of Notice to be 
the peace within their reſpective juriſdictions, ſhall proceed to make in- proved. 
quiry touching the matters complained of, and to examine any wit- 
neſſes, who ſhall be offered on either fide, on oath, and after hearing of 
the parties who ſhall appear, and the witneſſes who ſhall be offered on 
cither ſide, ſuch juſtices ſhall convict or acquit the parties accuſed of the 

nalties in the ſaid recited acts, together with the coſt of ſurveying the 
land ſo burned. // 2. |; 

10. If the penalties inflicted by the aforeſaid acts, and to be recovered Diftreſs for 
in the ſummary way herein directed, ſhall not be paid within twenty won-payment. 
four hours after any ſuch conviction, the ſaid juſtices ſo convicting the 
ſaid parties, ſhall thereupon iſſue warrants a. 6 their hands and ſeals, 
directed to any peace officer within their reſpective juriſdictions, impow- 
ering them to make diſtreſs of the goods or chattles of the offenders. 


11. If any offender ſhall convey away his goods, out of the juriſdic- Conveying a- 
tions of ſuch juſtices before whom he was convicted, or ſo much thereof w g99ds. 
that the penalty cannot be levied, then any chief magiſtrate or juſtice of 

the peace, within whoſe juriſdiction the offender ſhall have removed his 

goods, ſhall back the warrant granted by the ſaid juſtices, before whom 

the conviction was ſo had, and thereupon the penalties forfeited, toge- 

ther with the coſt of ſurveying as aforeſaid, ſhall be levied on the ſaid 

offenders goods by diſtreſs and ſale thereof. / 4. | | 
And if within five days from the diſtreſs being taken under the ſaid Appraiſement 
warrant the money forfeited ſhall not be paid, the goods ſeized ſhall be 999 ſale. 
appraized and ſold, rendering the overplus, it any, deducting the penal- 

ty and the charges of the diſtreſs and ſale, to the owner, which charges 

ſnall be aſcertained by the ſaid juſtices, before whom any ſuch offender 


ſhall have been ſo convicted, or by the ſaid chief magiſtrate or other juſ- 
_ tice who backed the warrant. 


12. For want of ſuch diſtreſs, it ſhall be lawful for the ſaid juſtices be- Committal for 


fore whom the ſaid conviction ſhall be had, and for the other chief ma- wa"! of dil- 


treſs. 


giſtrate or juſtice within whoſe juriſdiction any ſuch offender ſhall reſide 


or be, on the application of any proſecutor, and proof made of the con- 


viction and non-payment of the ſaid penalty, coſt, and charges, by war- 
rant 
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Butning Land. 


rant under their hands and ſeals, to commit every ſuch offender to the 
common gaol within the city, county, or place where the faid offender 
ſhall be found, there to remain for three months, unleſs from the time of 
fuch commitment payment ſhall be made of the faid penalty before the 
expiration thereof, /. 5. 


Form of con- 13. The ſaid juſtices before whom any ſuch perſon ſhall be convicted in 


viction. 


Appeal to the 


feTons, 


Execution to 


be ſuſpended. 


Coſt to be a- 


warded 


affirmed. 


feit for the ſame, the ſum of 


manner preſcribed by this act, ſhall cauſe ſuch conviction to be drawn in 
the form, and to the effect following: / 6. 


Be it remembered that on this day of inthe 
year of the reign A. B. is convitted before his Ma. 
zefty's juſtice of the peace, fer the ſaid county of or for (as 
the caſe ſhall happen) for the pernicious burning of land, to wit, the quan- 
tity of and we do therefore adjudge him (or them) to pay and for. 
together with the cots of for ſur. 
veying the ſame. Given under our hands and ſeats the day and year 


aforeſaid. 


14. If any perſons convicted of any ſuch offence puniſhable as afore. 
ſaid, ſhall think themſelves aggrieved by the judgment of ſuch juſtices 
before whom they ſhall have been convicted, ſuch perſons ſhall have li- 
berty to appeal to the juſtices at the general or quarter-ſeſſions of the 
peace, unleſs the ſaid conviction ſhall be within ten days of the ſaid ſeſſi. 
ons, and then at the next ſeſſions, or the next following to that, at the 
option of the party convicted, which ſhall be held for the ſaid county, 
city, or place, where ſuch judgments ſhall have been given. /. 7. 

And the execution of the judgment ſhall in ſuch caſe be ſuſpended, the 
perſons ſo convicted entering into a recognizance at the time of ſuch con- 
viction, with two ſufficient ſureties in double the fum which ſuch perſons 
ſhall have been adjudged to pay upon condition to proſecute ſuch appeal 


with effect, and to be forthcoming to abide the judgment and determina- 


tion of the juſtices, at their ſaid general or quarter-ſeffions, which recog- 

nizance the ſaid juſtices, before whom ſuch conviction thall be had, are 

required to take. | 
15. And the juſtices, at the ſaid general or quarter-ſeſſions, are requir- 


ed to hear and determine the matter of every ſuch appeal, and to awarc 


ſuch coſts, as to them ſhall appear juſt and reaſonable, to be paid by either 


party. / 8. 


And if upon hearing the faid appeal, the judgment of the juſtice, be- 
fore whom the appellants ſhall have been convicted, ſhall be affirmed, 


| ſuch appellants ſhall immediately pay down the ſum they (hall have been 


adjudged to forfeit, together with ſuch coſts as the juſtices at their ſaid 
ſeſſions award to be paid to the proſecutor for defraying the expences 
ſuſtained by reaſon of ſuch appeal, and in default of appellants paying 
the fame, any two ſuch juſtices, or any one magiſtrate or juſtice of the 


peace, having juriſdiction in the place into which any ſuch appellant (hall 


Committal for 
non payment, 


place where they ſhall be apprehended, until they thall make payment of 


eſcape, or where they ſhall reſide, ſhall by warrant under their hand and 
ſeal, commit every ſuch appellant to the common gaol of the county or 


ſuch 
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Burning Land, 
ſuch penalty, and of the coſts which ſhall be fo adjudged to the proſe- 
or. 
TI But if the appellants ſhall make good their appeal, and be diſ- Appeal made 
charged of the ſaid conviction, reaſonable coſts ſhall be awarded, to the good. 
appellants againit ſuch proſecutors who would, in caſe of ſuch conviction, 
have been intitled to the penalty to have been recovered as aforeſaid, 
which coſt ſhall be recovered by the appellants againſt ſuch proſecutors, 
in like manner as is herein before directed to be recovered againſt ſuch 
appellant. / 9. THY Ty i: 1 Tr 
17. In caſe the ſaid original leſſor, his or her heirs, ſhall neglect to pro- Leſſor ne- 
ceed for the ſaid. penalty as aforeſaid, within fix kalendar months after slectivg = 
any ſuch pernicious burning, it ſhall be lawful for the original leſſee, his ue. 
or her heirs, executors, adminiſtrators, or aſſigns, within fix months 
next after the expiration of the time hereby given to the original leſſor, 
to proceed in the ſame manner, and recover any ſuch * 2 apy and colt, as 
is herein before directed in the caſe of the original leſſor. ,. 10. 
And in caſe the original leflee ſhall neglect to proceed for the ſaid pe- 
nalty and coſt as aforeſaid, in ſuch caſe it ſhall be lawful for the next im- 
mediate leſſors, and ſo ſucceſſively, to proceed for and recover the ſaid 
penalty and coſt from the occupiers of the land ſo burned by them, with- 
in three months next after the time hereby granted to the original leſſee. 
ih | 
18. By 5 G. 3. c. 10. . 1. After reciting 17 G. 2. c. 10. 21 G. 2. 
1G. 3. c. 17. and 3G. 3. c. 29. it is enacted, that in all caſes whatſoever, 
whether the ſoil or ſurface of the land be burned by original leſſees or oc- 
cupiers, on conviction as by 3 G. 3. c. 29. two Juſtices ſhall iflue their 
warrant to levy the penalties either for burning the land, or refuſing the 
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ſurvey, on ſuch perſon as original leflor, or his heirs, &c. ſhall ap- 


point: and if original leſſees, or under tenants, remove into another 


county, any chief magiſtrate or juſtice of ſuch county where perſon found 


may back ſaid warrant, and levy the penalties forfeited on his goods and 
chattels. And any magiſtrate or juſtice may back ſummonſes, where ori- 
gina] leſſee, &c. lives to be ſerved as by 3 G. 3. c. 29. and ſuch leſſee, 
ſhall have their remedy over againſt the occupier as by ſaid recited 
act. | 
Sec. 2. And in default of payment ſuch magiſtrate, juſtices or juſtice, 
may commit ſuch perſons to the common gaol, not under three months, 
nor exceeding twelve months, to be proportioned by the ſaid juſtices ac- 
cording to the quantity of land burned. 

Sec. 3. Biſhops, &c. and all corporate bodies, ſhall have like remedies, 
as if they were heirs to their predeceſſors in ſuch eſtates and lands. 

i9. By 11 G. 3. c. 2. / 3. inſtead of the penalty by 17 G. 2. c. 10. or 
1 G. 3. c. 12. / 2. there ſhall be paid five pounds för every Engliſh 


ſtatute. acre, (over and above all rent,) ſo burned. 


1. BY 
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Butchers ſha!l 
not be grazt- 
ers. 


Butchers, 


Y the act 2 Ann. cap. 15. No perſon being a butcher ſhall at the 
ſame time follow or exerciſe the trade or occupation of a grazier, 
or ſhall keep any land in his poſſeſſion, or in the poſſeſſion of any other to 


1. 


his uſe, or in truſt for him, for the grazing, fatting, or keeping of any 


Feeding cattle 
at hay. 


Gaſhiughides. 


Juſtices to 
hear offences. 


oxen, ſteers, ronts, cows, heiters, calves, ſheep, or lambs, above the 
quantity of twenty acres, on pain that as well the butcher, and ſuch per. 
ſon ſo poſſeſſed as aforeſaid, ſhall ſeverally forfeit, for every month that 
they ſhall offend therein, twenty pounds, the one moiety of which for. 
feiture to be to the Queen, the other moiety to them that will ſue for the 
ſame in any court of record in Dublin, by action of debt, bill, plaint, or in- 
formation, in which no eſſoign, protection, or wager- of law ſhall be 
allowed, or more than one imparlance. /e&. 1. 


2. No butcher ſhall keep at hay, or ſhall feed any oxen, ſteers, cows, 


or heifers, above the ſpace of ten days, on pain of forfeiting all ſuch oxen, 
ſteers, cows, or heifers. ſect. 3. 

3. No butcher ſhall ſell or expoſe to ſale, either by himſelf or any ſer- 
vant or agent, any oxen, cows, ſteers, heiters, calves, ſheep, or lambs alive, 
to any perſon within twenty miles of the place where they ſhall buy the 
ſaid fat oxen, ſteers, cows, heifers, calves, ſheep, or lambs, on pain of for. 
feiting the full value of all ſuch oxen, c. ſold or expoſed to ſale, con- 
trary to this ſtatute, the one molety of which forfeiture to be to the Queen, 
the other moiety to them who will ſue for the ſame. /e@. 4. 

4. No butcher by himſelf for any other perſon ſhall unneceſſarily gaſ or 
cut any hide of any ox, bull, fteer, or cow, whereby the ſame ſhall be 
impaired, upon pain of forfeiture for every hide ſo gaſhed or cut, the 
ſum of twenty pence. ſect. 5. 

5. It ſhall be lawful for the juſtices of the peace of the ſeveral counties, 
at their reſpective quarter-ſeſhons, to hear and determine all the offences 
aforeſaid ; and upon the convictions of ſuch offenders before them, to 
make extracts of the one moiety of the ſaid forfeitures into the exchequer, 


as had been uſed to be done in caſe of other fines and amercements, for- 


feited to her Majeſty in the ſeſſions of the peace, and to award and iſſue 
forth execution for the other moiety, due by this act, to the informer or 


proſecutor, by capias or feeri facias, out of the ſaid court of ſeſſions, in 4 | 


ſuch ſort as the Queen's-bench at Dublin, have in fuch caſes uſed to do. 
ſef. 13. | 


Proſecution 
in fix months. 


Vexatiouſly 
proſecuted. 


6. Provided that no perſon ſhall be ſued for any offence againſt this act, 
unleſs ſuch proſecution ſhall be begun within fix kalendar months next after 
the offence committed. ſect. 14. | 

7. It upon any proſecution grounded upon this act, it ſhall appear to 
the Judges or juſtices of the peace before whom ſuch information {hall be 
preſented, that ſuch information or proſecution was promoted only for 
vexation, and without any reaſonable cauſe, the faid judges or juſtices of 
the peace ſhall award the party ſo E proſecuted treble coſts occaſion- 


ed by ſuch vexations proſecution, the ſame to be recovered by capias or 
feeri facias. ſect. 15. | 

This /ftatute is made perpetual by Rat. ꝙ Ann. cap. 7. 
| 4:08 
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Butchers. * 


3. And by the 17 Geo. 2. cap. 5. No butcher or other perſon who ſhall Slaughtering 
kill or laughter any ox, cow, ſheep, ſwine, calf, lamb, or other cattle within the 
for ſale, ſhall laughter, kill, or dreſs the ſame within the markets, or markets. 
where they keep ſtalls, and every butcher and other perſon who ſhall kill 
or {laughter any ox, cow, ſheep, ſwine, calf, lamb, or other cattle: for 
{ale, ſhall laughter and flea the ſame in the moſt clean and plain manner, 
and not on any pretence raiſe or blow the ſame, or thruſt any ſkewers ſo plowingmeat. 
as to be concealed therein, or greaſe or varniſh, or any way lay on the 
fleſh of ſuch cattle any fat, tallow, ſewet, butter, greaſe, or other mat- 
ter, or uſe any fraudulent and deceitful art to ſet off the ſame; and no 
butcher or other perſon hall ſell or expoſe to ſale any cattle killed, but 
what ſhall be killed and dreſſed in the moſt plain manner, and according 
to the meaning of this act. t. 4. . 

9. And if any butcher or other perſon ſhall offend in any of the pre- Forfeiture of 
miſſes, and be convicted upon oath of the ſaid offence before one juſtice the meat. 
of the peace of any county, or any chief magiſtrate of any city or cor- 
poration, by one witneſs, or upon confeſſion of the offenders before ſuch 
juſtice, c. or on view by ſuch juſtice, chief pr or ſeneſchal, the 
parties ſo offending ſhall forfeit ſuch ox, cow, ſheep, ſwine, calf, lamb, 
or other cattle, or part thereof killed or dreſſed contrary to this act, to 
be diſpoſed of by ſuch juſtices, c. amongſt the poor of the pariſhes where 
the offence ſhall be committed. | | 
10, And if ſuch beaſt, or part thereof ſo forfeited, be not of the full And five ſhil- 
value of ten ſhillings, ſuch butcher or other perſons, ſhall over and above lings. 
the ſaid forferture, pay for every ſuch offence five ſhillings, to be levied by 
diſtreſs and ſale of the offenders 2 the overplus to be reſtored after 
all charges of the ſaid diſtreſs defrayed, the ſaid penalty of five ſhillings 
to be paid to the perſons who ſhall diſcover and prove the ſaid offence, 
and every conſtable of the pariſh or chief conſtable of the barony where 
ſuch offence ſhall be committed, are required to levy the ſame accord- 
ingly, by warrant under the hand and ſeal of ſuch juſtice, &c. 

11. And in caſe ſuch offenders ſhall not have goods ſufficient for the Want of diſ- 
levying of the ſaid penalty, it ſhall be lawful for the juſtices before whom treſs. 
ſuch conviction ſhall be, by warrant under their hand and ſeal, to appoint 
ſuch offenders to be publickly whipt through ſuch corporation or next 
market town, on the next market day immediately following, or im- 


priſoned for any time not exceeding fourteen days. 
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J. Of the appointing wergh-maſters for butter and tallow, 

II. Concerning butter and tallow caſks. 

III. Concerning the packing and weighing of butter and tallow, 
VJ. Exporting of butter and tallow. 


J. Of the appointing weigh-maſters for butter and tallow, 


1. Y the act 10 Geo. 1. cap. 9. ſect. 2. In every city and town corpo. 
rate, except the cities of Dublin and Cork, the chief magiſtrate 
and aldermen, or chief magiſtrate and burgeſſes where there are no alder- 
ro be ap- men, under the ſeals of their reſpective corporations, and in every place 
pointed at the of export from whence butter and tallow are commonly ſhipt for expor- 
feſſions. tation, ſuch place being no city or town corporate, and in every barony 
wherein there 1s any market town, the juſtices of the peace at the general 
quarter-ſefſions for the reſpective counties, in which ſuch places of ex- 
portation and baronies he, under their hands and ſeals, from time to 
time, as any vacancy ſhall happen, ſhall appoint ſkilful perſons to be 
publick weigh-maſters, for ſuch reſpective city, town corporate, place of 
export, and barony. | 
During good 2, The weigh-maſters ſo to be appointed, ſhall hold their office during 
behaviour. their good behaviour, and until ſuch time as they ſhall in manner herein 
after-mentioned, before the chief magiſtrate and aldermen, or chief magi- 
ſtrate and burgeſſes of the city or town corporate, or before the juſtices 
of peace at the general quarter: ſeſſions for the county, in which ſuch 
place of export or barony lies, for which they are appointed weigh- 
maſters . be convicted of having acted contrary to the duty 
of their office. ect. 3. , 
e © 3: The chief magiſtrate and aldermen, or chief magiſtrate and bur 
from their gelles in cities and towns corporate, and the juſtices of the peace at the 
; general quarter-ſeflions in their reſpective counties, ſhall upon full proof 
of the miſbehaviour of ſuch weigh-maſters in their office, either upon 
full hearing of them, or upon their being duly fummoned and neglecting 
to appear, by writing under the hands and ſeals of the major part of 
them, remove ſuch weigh-maſters and appoint others in their ſtead. 
fect. 4. | 
8 4. Provided that if any weigh-maſter ſo removed, or the perſons 10 
the judges of 8 of them, ſhall think themſelves aggrieved by the determina- 
aſſiſe. tion of ſuch chief magiſtrate and aldermen, chief magiſtrate and bur- 
geſſes or juſtices of the peace, it ſhall be lawful for the party who ſhall 
think himſelf aggrieved, to apply by petition to the juſtices of aſſiſe for 
the county or place in which the city, town corporate, place of export, 
or barony, ſhall lie in their next circuit, who are required to hear and 
finally determine the matter of ſuch petition, and to reſtore ſuch weigh- 
maſters if unduly removed, or to remove them if the complaint be juſt, 
by warrant under their hands and ſeals, and to award reaſonable hex? to 
the party, who, upon hearing ſuch petition, ſhall appear to be aggrieved, 
which coſts ſhall be paid within a time to be appointed by ſuch juſtices of 
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aſſiſe, and in default of payment the party againſt whom the coſts are 
awarded, ſhall be committed till the ſame are paid. ect. 5. 
5. Every weigh-maſter to be appointed in purſuance of this act, before 

he ſhall enter upon the execution of ſuch office, ſhall perfe& a bond with 
ſufficient ſecurity to the chief magiſtrate of ſuch city or town corporate 
reſpectively, or enter into a recognizance before the juſtices of peace at Recogni- 
the quarter-ſefſions for ſuch county, of ſuch penalty as the ſaid chief ma- Lance. 

iſtrate or the juſtices of peace ſhall think reaſonable, not exceeding five 
— pounds, nor leſs than twenty pounds, conditioned for his faith- 
ful execution of his ſaid office, and ſhall likewiſe take before the ſaid chief 
magiſtrate or juſtices the oath following. ect. 6. 


I A. B. do fear, that I will diligently and faithfully execute the office of Oath. 
publick weigh-maſter, during the time I ſhall continue in the ſaid office, I will 
take care truly, without fraud or delay, to weig.» all butter and tallow, and to 
weigh and brand all butter and tallow caſks in ſuch order, as the ſaid goods 
ſhall be brought ta me to be weighed or branded ; and in all other reſpedts I will 


truly. execute my ſaid charge. ; : 
So help me God. 


6. Every weigh-maſter to be appointed in purſuance of this act, ſhall Weigh- 
provide convenient weigh-houſes, to be approved in each city and town houſes. 
corporate, by the chief magiſtrate and aldermen, or chief magiſtrate and 
burgeſſes, and in every other place of export and barony, which weigh- 
houſe in each barony ſhall be in ſome market town, to be approved by the 
juſtices of peace at their reſpective quarter-ſeſſions ; and ſhall alſo provide Scales, 
beams, ſcales, weights, branding-irons, and other neceſſaries at his proper weights. Er. 
charge, and ſhall attend at his weigh-houſe by himſelf, or by a ſufficient 
deputy, to be approved of by the chief magiſtrate and aldermen, chief 
magiſtrate and burgeſles, or juſtices of the peace at the quarter-ſefſions 
reſpectively, in every city and town corporate, where butter and tallow 
have been uſually ſold, and in every other place of export from whence 
ſuch commodities are commonly exported, every day in the week, Sun- Hours of at- 
days and Holydays excepted, from fix of the clock in the morning till tendance. 
twelve, and from two in the afternoon till fix, from the twenty-fifth day of 
March, till the twenty-ninth day of September, and from thence to the 
twenty-afth day of March, from eight in the morning till twelve, and 
from two in the afternoon till four; and in ſuch towns corporate where 
butter or tallow are not uſually ſold, and in ſuch places of export from 
which the ſaid commodities are not commonly exported, on market days 
only, during the hours aforeſaid, and then and there weigh, brand, and 
mark all ſuch commoditiess and empty caſks, as by this act he is required. 


A 


7. If any weigh- maſter or his deputy ſhall mark any caſk falſely, as Marking 


containing more or leſs than the true weight, the weigh-maſter, by whom calks falſely, , 


or by whoſe deputy any ſuch caſk ſhall be falſely marked, being convict- 
ed thereof, as aforeſaid, ſhall, for every ſuch caſk falſely marked, forfeit 
ten ſhillings. ſect. g. | | 
| S 2 8, Every 
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8. Every weigh-maſter who ſhall, in purſuance of this act, be appointed 
to weigh and brand empty caſks for butter and tallow, ſhall receive from 
the perſon bringing the ſame to be weighed and branded, one penny for 
every empty caſk weighed and branded of any ſize whatſoever, and for 
the weighing and branding of every caſk of butter one penny, for every 
caſk of tallow a half-penny per hundred net, and upon refuſing to pay 
the above fees for the aforeſaid goods by the perſons bringing them to be 
weighed, it ſhall be lawful for any weigh-maſter or his deputy, to detain 
ſuch goods or empty caſks, until ſatisfaction be made according to this 


act. ect. 13. 


9. If any weigh-maſter ſhall neglect to attend on the days, and during 
the times hereby appointed by himſelf or his deputy, ſuch weigh- maſter 
ſhall for each offence of himſelf or deputy reſpectively, forfeit ſive 
pounds, to be recovered by them who ſhall ſue for the ſame by civil bill 
in the reſpective counties, here ſuch weigh-houſes are appointed, and in 
the county of the city of Dublin and county of Dublin at the quarter: ſeſ. 
ſions reſpectively, provided that ſuch civil bill be brought at the next aſ- 
ſiſes or quarter. ſeſſions reſpectively. ect. 14. . e eee 

io. Every perſon who ſhall counterfeit or alter the brand or mark of 
any weigh-maſter, ſhall forfeit ten pounds for every ſuch offence, to be 
recovered by civil bill as aforeſaid, by any perſon who ſhall ſue for the 


ſame. /ed. 15. 


This act is continued by Stat. 21. Geo. 2. cap. 7. and by 5 G. 3. . 5. 
until the 29th of September, 1791, and to the end of the then next ſeſſion 
of pirliament. to 4 


11. By the 12 Geo. 1. cap. 5. No weigh-maſters or their deputies ſhall 
brand the tare on butter or tallow caſks with numeral letters, but inſtead 
thereof ſhall make uſe of figures in branding ſuch caſks; and in caſe any 
weigh-maſters or their deputies ſhall make ule of numeral letters in brand- 
ing the tare on butter and tallow caſks, they ſhall, for every fuch offence, 
forfeit five ſhillings, to be recovered, levied, and diſtributed in manner 
aforeſaid. ect. 8. NAT by 

12. No weigh-maſters, their deputies, or any other perſon in truſt for 
them, appointed by this or the former act, for weighing butter or tallow 


in any city or town corporate, or in any place of export, ſhall buy, ſell, 


contract, or treat for at their reſpective weigh-houſes, any butter or tal- 
low, in ſuch city, c. where ſuch weigh-maſters, his or their deputies, 
{hall be appointed purſuant to this or the former act, until ſuch butter or 


tallow ſhall be legally weighed and branded, diſcharged and carried off 


Forfeiture of 
the goods 
bought. 


from ſuch weigh-houſe ; and in caſe any weighamaſters or their deputies, 
or other perſon in truſt for them, ſhall buy, ſell, contract, or treat for any 
butter or tallow in any city or town corporate, or place of export, where 
ſuch wergh-maſters or their deputies are appointed, before ſuch butter or 
tallow are legally weighed and branded, diſcharged and carried off from 
ſuch weigh-houſe, they ſhall, being thereof lawfully convicted before the 
chief magiſtrate of the place, or the next juſtice of the peace, forfeit for 
. b | | Is every 
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every ſuch offence the goods ſo bought or ſold by them, the ſame to be 
recovered and diſtributed in manner aforeſaid. ect. g. 

13. No cooper or other perſon who ſhall be employed in any weigh- Coopers in 
houſe in any city or town corporate or place of export, or any other per. weish-houſes. 
ſon or perſons in truſt for him or them, ſhall buy, fell, contract, or treat RES 
for any butter or tallow at the weigh-houſe where ſuch perſon ſhall be 
employed ; and in cafe any ſuch perſon, or any perſon in truſt for them, 
ſhall offend contrary to this act, ſuch perſon ſhall forfeit twenty ſhillings 
for every caſk of butter or tallow, ſuch perſon ſhall buy or ſell as afore- 
ſaid, the ſame to be recovered, levied, and diſtributed in manner afore, 


faid. ett. 10. | 
This ad? is continued by Stat. 21 Geo. 2. cap. 7. and 5 G. 3. c. 15. wntil 
the 29th of September, 1791, and to the end of the then next ion of par- 


ligament. 


- 14. And by the 13 Ges. 2. tap. 12. of: 6. No cooper during the time Coopers not 
ſuch cooper {ſhall follow the trade of a cooper, or ſhall employ any ap- to be weigh- 
prentice, or other perſon, in magns caſks for packing up butter or tal- maſters.” 
low for his uſe, or in truſt for him, ſhall be capable of being appointed a 
weigh-maſter or deputy weigh-maſter. ©» | 


Il. Concerning. butter and tallow caſts. 
Au. By the 10 Gb. 1. cap. | gin No perſons ſhall buy or ſell any empty caſks Caſks how to 
for packing of butter for ſale or export, unleſs ſuch caſłk be made of good be made. 


ſeaſoned oak, aſh, or ſycamore, whereof no part to be bogg- timber, and 
made tight that they will hold pickle with head and bottom equally dool- 


ed and et to the croſs, with twelve good freſh ſufficient; hoops on each 


caſł all well twigged with: good. freſh ofier twiggs, nor before ſuch caſks To be weigh- 
ſhail be weighed and branded by ſome weigh-maſter, / purſuant to this act " . 
appointed, which weigh - maſters or their deputy, are required to weigh 

all ſuch empty caſks, and to allow on account of ſokage two pounds more 

on each firkin, that ſhall contain half a hundred weight of net butter, 

and four pounds on each caſk, containing a hundred weight, and ſo in 

proportion to the ſize of the caſk, the weight of which empty caſk, with 

the allowance for ſokage as aforeſaid, the Rid weigh- maſter or his deputy 

is required to brand on the head, ſide, and bottom of every ſuch empty 

caſk, together with the firſt letter of his chriſtian name and his ſurname 

at length, with the name of the place where ſuch weigh-houſe ſhall be 

kept. ſect. 8. > eit es EO TILE YL 0 GOP nd $151 

_ 2. In caſe any weigh-maſters or their deputy ſhall weigh or brand any Penalty on 
luch/caſks not made as'aforeſaid, or any perſons ſhall buy or ſell any caſks offenders, | 
not branded as aforeſaid, the ſaid weigh maſter, buyer, and ſeller, being 
thereof convicted, before the chief magiſtrate of the place, or ſome jul- 
tice of the peace of the county or - diviſion where ſuch offence ſhall be 
committed, upon the oath of, one credible witneſs, ſhall for every ſuch of- 


tence forfeit five ſhillings, to be levied by warrant under the hand and 
571 | | ſeal 
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ſeal of ſuch chief magiſtrate or juſtice of the peace, by diſtreſs and ſale of 


the goods of the offenders, one moiety of which forfeiture ſhall go to the 2 


poor of the pariſh, and the other to the informer. 


taining more or leſs than the true weight, the weigh-mafter by whom or 
by whoſe N any ſuch caſk ſhall be falſely marked being convicted 
thereof as aforeſaid, ſhall for every ſuch caſk falſely marked forfeit ten 
ſhillings. Se. g. 


4. All caſks in which tallow ſhall be packed or made up, ſhall before 
the ſame be filled or packed, be brought to one of the ſaid publick weigh. 
houſes, where ſuch weigh-maſter or his deputy ſhall brand the true weight 
of ſuch caſk on fide, bottom, and top, with the firſt letter of his chriſtian. 7 


name and his ſurname at length, and the place of his abode. 


And in caſe any perſons make up tallow in any caſk and ſhall expoſe the f 4 
ſame to ſale, or attempt to export any tallow, where the caſks are not 


branded as aforeſaid, ſuch perſons ſhall forfeit for every ſuch caſk of tal. 


low ten ſhillings /erling, to be upon conviction recovered, levied, and 


diſtributed in manner as before mentioned. /, 10, 
5. Provided that no weigh-maſter ſhall weigh and brand as aforeſaid, 


any empty caſk which may contain half a hundred of net butter that ſhall | 


weigh leſs than ten pounds, and ſo in proportion for a larger caſk. / 11, 


This aft is continued as explained and amended by ſtat. 12 Geo. 1. cap. 5. 
and ſtat. 13 Geo. 2. cap. 12. with the ſeveral alterations and amend 
ments made by ſtat. 21 Geo. 2. cap. 7. and by 5 G. 3. c. 15. ſ. 7. 
until the 29th day of September 1791, and to the end of the then next /c/. 

_ fron of Parliament by the laſt mentioned att. F300 | 


6. And by the 20 Geo. 1. c. 5. ſe. 1. Every caſk wherein tallow ſhall 
be made up or packed ſhall have thereon twelve ſufficient: hoops of a ſize 
proportionable to ſuch caſłk and no more, and every perſon that ſhall pack 
tallow in anyſſuch cafł ſhall brand the firft letter of his chriſtian- name and 


his ſurname at length, with the place of his abode upon every ſuch 


57. And any perſon ho ſhall ſell or expoſe to ſale, export or attempt to 
export, or that ſhall buy any caſk of tallow that ſhall have thereon more 
or fewer than twelve hoops of proper ſize for ſuck caſk, or that ſhall not 
be branded with the perſons name and place of abode that packed ſuch 
tallow as aforeſaid, knowing the fame, being thereof convicted, before the 
chief magiſtrate of the place or a juſtice of the peace of the eounty or di- 
viſion where ſuch offence ſhall be committed, by the oath of one witneſs 
or by the confeſſion of the party, ſhall forfeit five ſhillings for every fuch 
ted or attetnpted to be ex- 
ported, to be levied by warrant under the hand of ſuch chief magiſtrate 
or juſtice of the peace, by diſtreſs and ſale of goods of the offenders, one 
moiety of which forfeiture fhall go to the poor of the pariſh where ſuch 
offence was committed, and the other to the informer; and whatè ver hall 
remain of the price of ſuch goods ſhall be given to the party whoſe goods 
were ſo diſtrained, and for want of ſuch difireſs the offender ſhall be _ 
mitte 


3. If any welgh nener or his deputy ſhall mark any caſk falſely as con. N | 


; ; aforeſaid, fuch perſons reſpectively fhall forfeit ten ſhillings for every ſuch 
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mitted to gaol, there to remain without bail or mainprize for any time 
not exceeding ten days. 
8. It ſhall te lawful for any perſons to make, buy, or fell any empty Timber for 
caſks for packing butter for fale or export, or to pack butter in any caſks caiks. 
of good ſeaſoned beech, birch, willow, or ſally, whereof no part is of bog 
timber, as well as of oak, aſh, or ſycamore, ſo as the ſame be made tight, 
according to the ſeveral regulations laid down in the former act. ect. 5, 
9. No perſon ſhal Ibuy or ſell any empty caſks for packing butterf or ſale gie of but- 


| or export, unleſs ſuch empty caſks be made according to the following ter caſks. 


contents, viz. no caſk ſhall contain leſs than half an hundred, and no caik 
more than three hundred of net butter, and weigh-maſters ſhall brand 
every ſuch caſ containing above two hundred weight of butter with the 


'| are that ſuch caſk ſhall really weigh, allowing at the rate of four pounds 
weight for every hundred for ſokage. /. 6, 


10. Every cooper who ſhall make any caſk or caſks for packing butter Coopers to 
for ſale or export, ſhall brand on every ſuch caſk the firſt letter of his brand caſks, 
chriſtian-name and ſurname at length, with the place of his abode. 

And in cafe any cooper ſhall make any caſk for packing butter for fale Forfeiture by 
or export, other than of good ſeaſoned oak, aſh, ſycamore, beech, birch, coopers. 
willow, or fally, or ſhall not brand the ſame as is before- directed, ſuch 
cooper ſhall forteit for every ſuch caſk five ſhillings; to be recovered, le- 
vied, and diſtributed in manner aforeſaid. | 

And in caſe any weigh- maſters or their deputies ſhall weigh or brand Weigh-maſ- 
any caſk for packing of butter not made and branded as aforeſaid, ſuch ter offending. 
weigh - maſters or their deputies ſhall forfeit twenty thillings for every ſuch 
caſk, to be recovered, levied, and diſtributed in manner aforeſaid. . 7. 

11. No weigh-maſters or their deputies ſhall brand the tare on butter Figures to be 
or tallow caſks with numeral letters, but inſtead thereof ſhall make uſe _ 
of figures in branding ſuch caſks. 

And in cafe any weigh-maſters or their deputies ſhall make uſe of nu- Penalty. 
meral letters in branding the tare on butter and tallow caſks, they ſhall 
for every ſuch offence forfeit five ſhillings, to be recovered, levied, and 
dittributed in manner aforeſaid. /, 8. 


This Ratute is continued as altered and amended by ſtat. 13 Geo. 2. cap. 12. 
and tat. 21 Geo. 2. cap. 7. and by 5 G. 3. c. 15. until the 29th 
day of September 1791. _ | f | 


12. By the 21 Geo. 2. cap. 7. ſect. 15. It ſhall be lawful for any per- Content of 


ons to make, buy, or ſell any empty caſks or wooden veſſels for packing caſks. 


butter, of any dimenſions, provided the ſame do not contain more than 
two hundred weight of net butter, and the ſaid weigh-maſters, &c. or 
their deputies are directed to weigh and brand all ſuch caſks and veſlels. 

13. No perſons ſhall make, buy, or ſell any empty caſks for packing Above two 
butter, or make up or pack butter in any caſks which ſhall contain above urg 
two hundred weight of net butter. | bh 5:7 

And if any perſons ſhall make, buy, or {ell any empty caſks for pack- Penalty. 
ng butter, or make up or pack butter in any caſks above the contents 
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caſk ſo made, bought, or ſold, or packed with butter contrary to this 
act, to be recovered and applied as herein before directed. | 


TIT. Concerning the packing and weight of butter and tallow. 


1. 2 Geo. 1. cap. 16. ſect. 1. No perſons ſhall ſell or expoſe to ſale any 
caſk of butter, whereon the tare of ſuch caſk ſhall not be fairly burnt 


with a branding iron on the fide and bottom of ſuch caſk, at which tare | 


the buyer thereof ſhall be obliged to take the ſame. 


But if ſuch buyer ſhall at the time of the fale or receiving object againſt ; "i 
the ſaid tare, it ſhall be lawful for the buyer to ſtrip any ſuch ©? 
caſks as he ſhall ſuſpect to be above the tare marked, and if after {tripping : 
of ſuch caſks, any of them ſhall be found to weigh one pound more than 
the tare marked on the fide and bottom of ſuch caſk, on proof thereof 
made before the next juſtice of the peace of the county, city, or town © Þ 
where the ſaid butter 1s expoſed to ſale, by the oath of one credible wit. | 
neſs other than the parties concerned in buying of the ſaid butter, which 
oath the ſaid juſtice is hereby impowered to adminiſter and finally to hear © 


and determine accordingly, the ſeller ſhall forfeit twelve pence for eve 


pound the ſaid caſk ſhall weigh more than the tare ſo marked on the ſide | 


and bottom of the ſaid caſk. 


And in caſe the tare is not branded as aforeſaid on the ſaid caſk, the 


ſeller ſhall forfeit the butter contained in ſuch caſk, one moiety of which 


forfeiture ſhall go to the buyer, and the other moiety to the poor of te 


pariſh where the ſaid butter ſhall be ſold or expoſed to ſale. 

2. If any buyer ſhall for his own lucre and gain endeavour to oblige 
the perſon who expoſed the ſaid butter to fale, to make any greater 21. 
lowance than the tare marked on the caſk as aforeſaid, ſuch buyers not- 
withſtanding any contract with the ſeller being thereof convicted, before 
the next juſtice of the peace of the county, city, or town where ſuch 
butter {hall be expoſed to ſale, by the oath of one credible witneſs other 
than the parties concerned in the ſale of ſuch butter, ſhall forfeit ten 
pounds, to be levied by diſtreſs and fale of the goods of the party offend- 
ing by the warrant of ſuch Ls before whom the party was convicted, 
over and above the price of. the butter, .one moiety whereof ſhall be paid 


to the informer, and the other moiety to the poor of the pariſh where 


ſuch offence ſhall be committed. 

3. No perſon ſhall pack up or mix old butter with new, or uſe bay: 
falt inſtead of white in packing it, or greater quantities of ſalt than melts 
in working it up, and perſons ſo offending, and every perſon expoſing to 
fale ſuch butter ſo packed up contrary to this a, ſhall borfeit ten ſhillings 
for every hundred weight of butter, and ſo proportionably for every 
greater or leſſer quantity that ſhall be in every ſuch caſk, one moiety to 
the informer, the other moiety to the poor of the pariſh, to be recovered 
in the ſame manner as the other penalties in this act recoverable. 

4. Every perſon melting tallow ſhall ſet with a branding iron on the 
ſide and bottom of every tallow caſk the exact tare of ſuch caſk, and alſo 
ſhall brand upon the fide of the ſaid caſk, the firſt letter of the chandler 
or maſter's chriſtian name and his ſurname at length with an iron N 

| | WI 


his N 


I 
Tx 
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with a mark for the city, town, village, and pariſh whercin he lives, at 
which tare the buyer ſhall be obliged to take the fame. 

But if ſuch buyer {hall at the time of the delivery object againſt the pyyer obje&+ 
{aid tare, it ſhall be lawful for the buyer to ſtrip ſuch caſks as he ſhall iag. 
ſuſpect to be above the tare ſo marked, if after the ſtripping of ſuch caſks 
any of them ſhall be found to weigh more than the tare ſo branded, the 
{eller ſhall forfeit one ſhilling for every pound the caſk ſhall weigh more 
than the tare ſo branded, to be recovered and diſtributed as the other 
penalties herein before mentioned. th 

And if ſuch chandler or melter of tallow or other perſons expoſing 494 not 
tallow to fale, ſhall expoſe to ſale any caſk of tallow not having the tare braaded 
and the chriſtian-name and ſurname of the perſon melting ſuch tallow as 
before directed, ſuch perſons ſo oftending ſhall forfeit for every ſuch 
offence, ten ſhillings for every hundred weight of tallow and fo propor- 
tionably, one half to the informer, the other moiety to the poor of the 
pariſh, to be recovered in the ſame manner as the other penalties in this 
act. / 6. | 

5 Where the buyer of butter and tallow will have the caſk ſtripped, if Charges of 
the tare upon ſtripping be found to anfwer according to the brand, the ſtripping. 
buyers ſhall pay the charges of ſtripping ; but if the tare be more than 
the brand, then the ſeller is to pay for ſuch ſtripping. / 7. 

6. If any chandler or perſon rendering or packing of tallow, ſhall mix Mixing tal- 
any unmerchantable tallow jn any caſk of tatlow, fach perſons ſo offend- low. 
ing, ſhall forfeit for every ſuch offence ten fhillings for every hundred 
weight of tallow that ſuch caſks ſhall contain, and fo proportionably for 
a greater or leſſer quantity; one half to the informer, and the other 
moiety to the poor of the parith, to be recovered before the chief magi- 
ſtrate of any city or town, or any juſtice of the peace as aforeſaid, upon 
the oath of two credible witneſſes at leaſt, ſkilled in the ſaid cammodi- 

i Ry Ss | | 

7. By the 4 Geo. 1. c. 12. Every perſon who ſhall buy or ſell caſks of Takingallow- 
butter at any greater or leſſer tare, or ſhall give or take any greater allow- ance above 
ance than the tare branded on fuch caſks, notwithſtanding any contract the tare. 
between them, being thereof convicted, before the next juſtice of the 
peace for the county, city, or town, where ſuch butter ſhall be expoſed 
to fake, by the oath of one credible witneſs, ſhall forfeit ten pounds, to 
be levied by diſtreſs and fale of the offenders goods, by warrant under the 
hand and ſeal of fuch juſtice. /. 2. 

8. Juſtices of the peace may, if they ſee cauſe, compel ſuch buyers or Buyers or {el- 
ſellers of butter, to make oath, whether the ſaid butter was bought bong lets to make 
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fide at the tara branded on the caſks, and whether any and what allowance rl. 


was given for the ſame; and in caſe of refuſal the parties ſo refuſing ſhall 
forfeit ten pounds, the aforeſaid ſeveral penalties to be recovered, levied, 


and diſpoſed of in the ſame manner as the penalty againſt the buyer by the 
fore. recited act is recoverable. { 3. | 
3 9. And by 10 Gee. 1. c. 9. All caſks of tallow and butter, before the Pal zt à 
lame be fold in or exported from any ſea- port, ſhall be brought to ſome public weigh- 
publick weigh-houſe, of ſuch ſea-port by this act appointed, there to be bouſe. 
tried, proved, and weighed by ſuch weigh-maſter or his deputy, who are 

T required 


Butter and Tallow. 
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required ſtrictly to inſpect the ſame, and before they mark or brand tlie 
ſame to fee that ſuch butter and tallow be merchantable, and made up 
according to the known laws of this kingdom. /. 12. 
Unmerchant-. 10. And in cafe any ſuch goods ſhall not appear to be merchantable or 


* up, ſuch weigh-maſters or their deputies are required to carry 
ſuch butter and tallow, with the perſon who brought the ſame to be 
weighed before ſome neighbouring juſtice of the peace or the chief magiſ. 
trate of the place, who is hereby impowered to inquire into the ſame, and if 
ſuch goods ſhall upon examination and inſpection or due proof appear to 
him to be unmerchantable or made up contrary to law, he ſhall adjudge 
the ſaid goods forfeited, one moiety to the poor of the pariſh, and the 
other to the informer. 

11. And if ſuch juſtice or chief magiſtrate ſhall be doubtful of the qua- 
lity of ſuch butter or tallow, or if either party require the fame, ſuch 
juſtice or chief magiſtrate is required to ſummon, examine, and hear up. 
on oath two able merchants of the place in relation to the nature-and qua- 
lity thereof. 

12. And when ſuch butter and tallow ſo brought to be weighed pur. 
ſuant to this act, ſhall appear to ſuch weigh-maſter or his deputy to be mer- 
chantable and made up according to law, ſuch weigh-maſter or his deputy 
ſhall weigh the ſame, and mark on the head and hde of each caſk the groſs 


Examination. 


How to be 
branded. 


weight thereof, and on the ſide thereof brand the name of ſuch place of 


export, together with the firſt letter of the chriſtian-name and ſurname 
at length of ſuch ny TRE as an office mark. 

13. And alſo by the act, 12 Geo. 1.c. 5. Whenever any tallow or 
butter are brought before the chief magiftrate or juſtice of the peace by 
any weigh-maſters or deputies, as appearing to them to be unmerchan- 
table purſuant to the former act, | 10. Geo. 1. c. 9. ] the ſaid juſtice or chief 
magiſtrate is required to iſſue a ſummons in writing to the perſons that 
brought the ſame to be weighed and tried, or to the perſon to whom 
the ſaid goods ſhall belong, to appear before him and attend ſuch trial, 
and if ſuch perſons ſhall neglect to appear according to ſuch ſummons in 
ten days after ſuch ſummons or notice, the ſaid juſtice or chief magiſtrate 
is required to proceed as by the ſaid former act is directed. / 4. 
Examination. 14. And in caſe the ſaid juſtice or chief magiſtrate upon viewing and 
trying the ſame, ſhall have any doubt of the quality of the ſaid goods, 
it ſhall be lawful for ſuch juſtice or chief magiſtrate to ſummon two able 
merchants of the place, and two other perſons ſkilled in ſuch commod:- 
ties, to examine in relation to the quality of the ſaid goods according to 
the ſaid former act. , | N 

15. And if ſuch merchants or other perſons ſhall neglect to attend up- 
on ſuch ſummons according to the ſaid former act without affigning ſome 
ſufficient or ſpecial cauſe for their not attending or being examined, every 
perſon ſo neglecting or refuſing ſhall forfeit ten ſhillings, to be recovered 
and levied in ſuch manner as is herein before mentioned, and diſtributed 
among the poor of ſuch pariſh where ſuch goods were ſeized. | 

Whenever any caſk or caſks of butter or tallow are ſeized or brought 
for trial before the magiſtrate or juſtice of the peace or ſeneſchal, or are 


condemned by them, or whenever any diſtreſs ſhall be taken purſuant tv 
| : this 


Sammons in 
writing. 


Neglecting to 
attend, 


No replevin, 


Cd Ee MY — 


gi! 
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this or the former acts, no replevin ſhall lie, but the judgment of the ma- 
giſtrate or juſtice ſhall be concluſive. 


IV. Exporting of butter and tallow. 


1. By the 2 Geo. 1. c. 16. If any perſon ſhall carry any caſks of butter Forfeiture of 
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or tallow to any cuſtom-houſe, or place appointed for loading or diſcharg- butter, He. 


ing of goods, with an intent to export the ſame, on which caſks the tare 


thereof is not branded as by this act is required, all ſuch caſks and the butter 


and tallow therein contained, ſhall be forfeited to any perſons who ſhall 


ſeize the ſame and give information thereof to any juſtice of the peace or 
chief magiſtrate within their reſpective juriſdiẽtions, which ſaid juſtice or 


chief magiſtrate ſhall proceed to examine the ſame. 
2. And if it ſhall appear by the oath of one credible witneſs that the 
tare of ſuch caſks was not branded on the ſame purſuant to this act, ſuch 


* juſtice or chief magiſtrate ſhall adjudge ſuch caſks and the butter and 
tallow therein contained to be forfeited, one moiety thereof to the infor- 
mer, and the other moiety to the uſe of the poor of the parith where ſuch 
caſbks of butter and tallow ſhall be ſeized. /. 9 

3. No land-waiter or officer of the revenue, intruſted with the loading Officer of the 
or putting on board any butter or tallow in order to be exported, ſhall revenu? 
permit any caſks of butter or tallow to be ſhipped or loaden on board 
any ſhip, boat, or veſlel in order to be exported, unleſs the tare of ſuch 
= caſks be branded thereon purſuant to this act, and if any ſuch land-waiter 
= or officer of the revenue ſhall offend therein, and be thereof lawfully con- 
= victed on any indictment in he court of king's bench, or at the aſſizes 
= to be held for the county, city, or town where ſuch offence was com- 
% | + mitted, ſuch land-waiter or officer of the revenue ſhall be uncapable of 
ſerving his majeſty, c. in any employment in the revenue during three 
+ years after ſuch conviction. - /. 10. 


4. By the 10 Gee. 1. c. 9. If any perſon ſhall attempt to export, or lay weigh-nat- 


5. And by the 12 Geo. 1. c. 5. No perſon ſhall buy or ſell for exporta- 


> fon, any tallow or butter made up in caſks within any city, town, liberty 
br diviſion where there are weigh-maſters or their deputies appointed 
> purſuant to this or former acts, ſuch tallow or butter not being weighed 
and branded by ſuch weigh-maſters or their deputies, and perſons ſo 
2 oftending, being thereof convicted in manner before mentioned, ſhall 


ET forfeit the butter or tallow ſo bought or ſold, to be diſtributed in manner 
= etorelaid. / 2. | 


T 2 6. And 


upon any wharf or key in order for exportation, any butter or tallow ter may f. 
cCaſks not branded and marked as aforeſaid, ſuch butter and tallow and 
#2 caſks in which the ſame are made up ſhall be forfeited, and may be ſeized 
by the weigh-maſter of the place or his deputy, and upon due proof ſhall 
bde condemned and fold by the chief magiſtrate of the place or ſome 
= neighbouring juſtice of the peace, and one moiety of the money ariſing 
by tuch fale paid to the perſon who ſhall ſeize the ſame, and the other 


moiety to the uſe of the poor of the pariſh where ſuch offence ſhall be 
| 4B committed, hi | 


Fo feiture. 
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6. Alſo by the act, 13 Geo. 2. c. 12. If any perſon ſhall carry or con. 
vey any caſks of butter or tallow to any cuſtom-houſe, or to any other 
place for loading or wer ans of goods, with an intent to export the 
ſame, on which caſks the weigh-maſters brands ſhall not be marked or 
branded thereon, as by /tat. 8 Geo. 1.c.7. 10 Geo. I. c. 9. & 12 Geo. 1. c. 5 
are required and directed, all ſuch caſks of butter and tallow, as alſo the 


butter and tallow therein contained, ſhall be forfeited to any perſon who | 
will ſeize the ſame and give information thereof to the mayor or other 


chief magiſtrate of the city or town-corporate where ſuch cuſtom-houſe 
or place of export lies, and in ſuch places where there is no ſuch mayor 
or chief magiſtrate to ſome neig1bouring juſtice of the peace, who 


are hereby required within their reſpective juriſdictions to examine the 


ſame without loſs of time. 


7. And if it ſhall appear upon oath, that the ſaid caſks of butter or | 
tallow or any of them were intended for exportation, and that they are 


not branded as this and the ſaid former acts require, ſuch mayor, &c. ſhall | 


declare and adjudge, without favour or affection, ſuch caſks and the but. 
ter and tallow therein contained to be forfeited, one moiety to the infor. 
mer, and the other to the poor of the pariſh where ſuch ſeizure ſhall be 


made. /. 7. 
8. By 5 G. 3. c. 15. /. 8. The foregoing acts have been extended to 


the city of Cork, /. 12. All penalties under this act, not exceeding 4% 
recovered by warrant from a magiſtrate, on conviction by oath of one 


witneſs. Perſons committed until ,penalty paid. Penalties to houſe of 
induſtry and perſon aggrieved. 


A warrant to levy the forfeiture for mixing old butter with new. 


To the conſtable of 


County of ; ORASMUCH as it hath been duly proved before me this 
—— to wit, day, upon oath, by A. B. of that C. D. of— 
did, on Wedneſday la/t, being the ſecond day of this inſtant Auguſt, at K. in 
the county aforeſaid, expoſe to fale to E. F. of - - fwwo caſhs of butter mixed 
with old and new butter, | or worked up with bay-ſalt inſtead of white, and 
ſo forth, as the caſe is] contrary to the form of the tatute in that caſe mad: 
and provided,; by reaſon whereof the ſaid C. D. hath forfeited the ſum if 
ten ſhillings for every hundred weight of butter in the ſaid caſks ; and it hath af 


been proved before me this day, by the oath of the aforeſaid A. B. that there was | 


in the ſaid two caſts, two hundred weight of butter; wherefore, the ſaid forfei 
ture in the whole comes to the ſum of twenty ſhillings : Theſe are therefore, in hi 
Majeſty's name, to command you forthwith to levy the ſaid ſum of twenty ſhillings, 
on the goods and chattels of the ſaid C. D. by diſtreſs and ſale thereof, rendering th! 
overplus, if any be; and that you pay one moiety thereof to the church-wardens of th? 
where the offence was committed] for the uſe of the pour 
of their ſaid pariſh, and the other moiety .to the ſaid A. B. who informed me of 
the ſaid offence : Hereof fail not. Given, and ſo forth. 


A Warrant 
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A warrant to levy the penalty for ſelling caſks of butter at other tare 
than is branded. | 


To the conſtable of 


County of 5 \ \ F HEREAS A. B. of C. in the county aforefaid, hath 
— to wit, this 2 day been duly convicted before me, upon 
cath, for that he did on Wedneſday la/?, being the ſecond day of this inſtant 
Augult, at K. in the ſaid county, fell unto D. E. of twenty caſks f 
butter, at greater or other tare than was branded on the ſaid caſks, | as the caſe 
is] contrary to the ſtatutes in that caſe made and provided; by reaſon whereof, 
the ſaid A. B. hath forfeited the ſum of ten pounds : Theſe are therefore, in his 
Majeſty's name, to require you forthwith to levy the Jaid ſum of ten pounds on 
the goods and chattels of the ſaid A. B. by diſtreſs and ſale thereof, rendering 
the overplus, if any be, and that you pay one moiety thereof unto the ſaid D. E. 
0 who informed me of the ſaid offence, and the other moiety to the church- 
wardens of the pariſh of K. aforeſaid, for the uſe of the poor of their ſaid pariſh. 
Hereef fail not. Given, aad ſo forth. 


A warrant to levy the forfeiture on a weigh-maſter branding caſks 
not made according to law. 


To the conſtable of 


County of | 
to wit, day, upon oath that A. B. of C. in the county rd 
a publick weigh-maſter, did, on the ſecond day gf this inſtant Auguſt, at C. 
aforeſaid, weigh and brand four caſks for packing of butter, not made and 
branded according to law, whereby he hath forfeited the ſum of twenty ſhillings 


for each caſh, wherefore the whole forfeiture comes to four pounds : Theſe are 


therefore [as in the foregoing warrant. ] 


A warrant to levy the forfeiture for having more or leſs than 
twelve hoops on a tallow-caſk. 


To the conſtable of——and keeper of his Majefty's gaol at K. 
County of 5 ORASMUCH as it hath been this day duly proved be- 
——ta wit, fore me upon oath, that A. B. of C. in the county afore- 


aid, did, on the ſecond day of this inftant Auguſt, at C. aforeſaid, ſell Cor 


expoſe to ſale, or export, or attempt to export] one caſt of tallow, whereon 
there were more [or leſs] than twelve hoops, Cor, whereon the perſon's name, 
and place of abode, that made up the tallow, was not branded] contrary 


to the form of the flatute ; whereby he hath forfeited the ſum of anda” + 
beſe 


ORASMUCH as it hath been duly proved before me this 
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Theſe are therefore, in his Maje/ly's name, to command you forthevith 10 levy 
the ſuid ſum of five ſhillings on the goods of the ſaid A. B. by diſtreſs and ſale, | 
thereof, rendering the overplus ; and tha; you pay one moiety thereof io C. 
D. of C. aforeſaid, who informed me of the ſaid offence, and the other moiety 6 / 
the church-wardens of the pariſh of C. aforeſa:/ [where the oftence was 
committed], for the uſe of the peace of the ſaid pariſh ; and if no ſufficient | 
diſtreſs can be had, you are to take and apprehend the ſaid A. B. and deliver | 

him ſafely to the keeper of his Maje/ty's gaol at K. in the county aforeſaid, to be 

kept there fer ten days; and you the ſaid keeper, are hereby required to re. | 
ceive the ſaid A. B. and to keep him ſafely in your cuſtody, during that tine. ( 


Hererf fail not. Given, and jo forth: Lo - 
= 4 
A warrant to levy the forfeiture for buying caſks not branded by 7 
| a weigh-maſter. | h 
5 8 
To the conſtable of 
County of 5 OR ASM UCH as it hath been duly proved before me thi : 
to wit. day, upon oath, that A. B. of C. in the county aforeſaid, | 
did on the ſecond day of this inſtant Auguſt, at C. aforeſaid, buy of C. D. ff © 7 
E. in the ſaid county, three barrels or caſks for packing of butter, not weigh- 2 
ed and branded by any publick weigh-maſter, contrary to the form of the ſtatute ; 
whereby he hath forfeited the ſum of five ſhillings for each caſh, wherefore the 
whole forfeiture comes to fifteen ſhillings : Theſe are therefore, in his Majeſty's ST C 
name, to command you forthwith to levy the ſaid ſum of fifteen ſhillings, on the | — 
goods of the ſaid A. B. by diſtreſs and ſale thereof, rendering the verplus ; and | 4 
that you pay one moiety thereof to E. F. of C. aforeſaid, who informed me of the 3” 


aid offence, and the other to the church-wardens of the pariſh of C. aforeſaid, | * 57 
for the uſe of the poor of the ſaid pariſh. Here fail not. Given, and ſo | 


forth Y ; hi 
| . 4 2 
The like warrant, mutatis mutandis, for ſelling caſks not branded. f 
A warrant to levy the forfeiture for a weigh-maſter's marking 4 
caſks falſely. a 
4 
| To the conſtable of 7 
County of | ORASMUCH as it hath been duly proved before me this | © 
to wit. day, icon oath, that A. B. of C. in the county aforeſaid, WW * 
weigh-maſter, | or deputy weizh-maſter ] did, on the ſecond day of this inſt.. 
Auguſt, at C. aforeſaid, falſely mark ten caſks, as containing more | or lels } than 1 C0 
the true weight, contrary to the form of ihe ſtatute, whereby he hath forfeited * = - 
the ſum of ten fillings for every caſh, wherefore the whole forfeiture comes 10 Wa © 
Fe pounds ; Theſe are therefore, [as in the laſt warrant. | ja l 
| tiea 


A warrant 


County of 
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8 A warrant to levy the forfeiture for making up tallow in caſks not 


branded. 


To the conſtable of 


County of ORASMUCH as it hath been duly proved before me thes 
— 60 Wit. 5 day, upon oath, that A. B. of C. in the county aforęſaid, 
did, on the ſeco1d day of this inſtant Auguſt, at C. aforeſaid, make up one caſh 
of tallw, and expoſe the ſame to ſale | or attempt to export it] in a caſſ not 
branded by a publick weigh-maſter, contrary to the form of the ſtatute, whereby 
he hath forfeited the ſum of ten ſhillings : Theſe are therefore, | as in the fore- 
going warrant. 


A warrant for levying the forfeiture for buying caſks of tallow or 
butter for exportation, not being weighed and branded by the 
weigh-maſter of the place. 


To the conſtable of 


County of ORASMUCH as it hath been duly proved before me this 
— o wit, ; day, upon oath, that A. B. of C. in the county aforeſaid, 


did, on the ſecond day of this inſtant Auguſt, at C. aforeſaid, buy two caſks of 


zallow [or, butter] for exportation, without being weighed and branded by the 
public weigh-maſter of the ſaid place, contrary to the form of. the flatute, 
whereby he hath forfeited the ſaid tallow : | or, butter] theſe are therefore, in 
his Majeſty's name, to command you forthwith to ſeize the ſaid two caſks of tal. 
led, [or, butter] and to ſell the ſame forthe moſt you can get, and to pay one 
moiety of the money ariſing thereby unto C. D. of C. afareſaid, who informed me 
of the ſaid offence ; and the other moiety to the church-wardens of the pariſh of 
C. aforeſaid, for the uſe of the poor of the ſaid pariſh. Here fail not. Given, 
and ſo forth.” ä | 1 


A warrant to levy the forfeiture, for packing butter or tallow 


in caſks, that had been marked, without weighing the ſame 
a-new. | 


To the conſtable of 


5 ORASMUCH as it hath been duly proved before me, 
to wit. this day, upon oath, that A. B. of C. in the county afore- 


4 ſaid, did, on the ſecond day of this inſtant Auguſt, at C. aforejaid, pack up 


butter Lor tallow] in a caſt, which had been formerly tried, marked, and emp- 
lied, without weighing, marking, and branding the ſame a-new, contrary to the 


form 
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form of the Ratute, whereby he hath forfeited the ſum of ten ſhillings : Theſe are 4 


therefore, in his Majeſty's name, to command you forthwith to levy the ſaid ſum k 39 
of ten ſhillings on the goods of the ſaid A. B. by diſtreſs and ſale thereof, render. for 
ing the overplus ; and that you pay one moiety thereof to C. D. of C. aforeſaid, |. * 71 
who informed me of the ſaid offence ; and the other moiety to the church-wardens | * 2 
of the pariſh C. aforeſaid, for the uſe of the poor of the ſaid pariſh : Hereof 7 +, 
fail not. Given, and ſo forth.“ 914 
| | ; ſa 
A ſummons to the owner of butter, ſeized as unmerchantable, | la 
To A. B. of A 
County of HEREAS C. D. weigh-ma/ter of the town of E. in 
to wit, the county aforeſaid, did, on the ſecond day of this 


int. Auguſt, ſeize, and bring before me three barrels of butter [or tallow, or 
butter, or tallow-caſks ] as appearing unto him unmerchantable: T heſe are there. 
fore to inform you, that I intend to view and examine into the quality of the ſaid 
goods, on the day of at eleven of the clock in the forenoon, at my 4 
houſe, in in the preſence of two merchants, and two other perſons, flilled 
in ſuch commodities, where you may attend, if you think fit, to ſee whether the ; 
ſaid goods will be condemned, or diſcharged. Dated this ——— day of Y 


S | 
2 


Note, There mußt be ten days between the ſummens, and the day of trial, 


A ſummons to two merchants, and two other perſons, to view | 
goods ſeized. | 


mn A230 TH | 


County of [ 'HEREAS there have been ſeized, and brought before 

to wit. me three barrels of butter [or tallow, or butter or tal- 
law-cafks | as appearing unmerchantable : Theſe are therefore to require you ts 
meet at my houſe, in on the day of ——— at eleven of the 
clock in the forenoon, to view and examine the ſaid goods, and to give your opinion, 
whether the ſame are merchantable or not. Dated (and ſo forth, 


A warrant to levy the forfeiture, for not attending on ſuch ſum- 
| mons. _— 


To the conſtable of 


County of } Tp HEREAS on th day of —— 1 %% 
— to wit. my ſummons, directed to A. B. and C. D. merchants, 
and E. F. and G. H. requiring them to appear at my houſe, in — on * | 
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| Butter and Tallow. 


day of — at eleven of the clock in the forenoon, to view and examine three 


| barrels of butter, [ or tallow, or butter or tallow caſts] ſeized and brought be- 


fore me as unmerchantable ; and the ſaid A. B. neglected to appear, although 
duly ſummoned, as appeared to me, upon oath, whereby the Jaid A. B. hath for- 
feited the ſum of ten ſhillings : Theſe are therefore, in his Majeſty's name, to 
command you forthwith to levy the ſaid ſum of ten ſhillings on the goods of the ſaid 
A. B. by diſtreſs and ſale thereof, rendering the overplus ; and that you pay the 
ſame to the church-wardens of the pariſh of for the uſe of the poor of the 
[aid pariſh : Hereof fail not. Given (and ſo forth.) 


3 A warrant to levy the forfeiture on coopers, for not branding but- 
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ter-caſks, or making the caſks of wood not allowed by law. 


To the conſtable of 


; County of | ORASMUCH as # hath been duly proved before me this 
— _d wit. 


day, upon oath, that A. B. of C. in the county aforeſaid, 
cooper, hath lately at C. aforeſaid, made ten caſts for packing of butter, for ſale 
or export, and did not brand on the ſaid caſks the firſt letter of his chriſtian- 
name, and his ſurname at length, and the place of his abode, as the ſtatute di- 
reds, Cor, made ten caſks for packing of butter, for ſale or export, of 


wood not allowed of by law] whereby he hath forfeited the ſum of froe ſbil. 
lunge for each caſk ; wherefore the whole forfeiture comes to fifty ſhillings : Theſe 


are therefore, in his Majeſty's name, to require you forthwith to levy the ſaid 


a ſum of fifty ſhillings on the goods of the ſaid A. B. by diftreſs and ſale theredf ren- 


dering the overplus ; and that you pay one moiety thereof to C. D. of C. aforeſaid, 


x who informed me of the ſaid offence ; and the other moiety to the church-wardens 
* of the pariſh of C. aforeſaid, for the uſe of the poor of the ſaid pariſh : Here 
Jail not. Given (and ſo forth. ). 


A warrant to levy the forfeiture on a weigh-maſter, for weighing 
and branding butter-caſks, not made and branded by the coo- 
per, according to law. | 


To the conſtable of 


County of þ ORASMUCH as it hath been duly proved before me this 


7 1 
"a7 0 
"8" 
22 

7 „ 
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— 0 wit. 


day, upon oath, that A. B. wetgh-maſter of C. in the county 


B aforeſaid, did, on the ſecond day of this inſtant Auguſt, at C. aforeſaid, weigh 
end brand ten caſks for packing of butter, not branded [or not made] by the 


| | coper, according to law, whereby he hath forfeited the ſum of twenty fillings for 


1 
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each caſt; wherefore the whole forfeiture comes to ten pounds : T heſe are therefore 


{as in the next foregoing warrant. 


bo © 20 A warrant 
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Butter and Tallow. 


A warrant to levy the forfeiture for a weigh-maſter, branding | 


butter or tallow-caſks with numeral letters. 


To the conſtable of 


County of ORASMUCH as it hath been duly proved before me thi | 
to wit, dy, upon oath, that A. B. weigh-maſter of C. in the county 4 
aforeſaid, hath branded the tare on three tallow [or butter] caſes, by marking tie 


fame with numeral letters, contrary to the form of the flatute, whereby he hath 


forfeited the ſum of five ſhillings for each caſh; wherefore the whole | 
forfeiture comes to fifteen ſhillings : Theſe are therefore [as in the foregoing | 


warrant, Þ 


A warrant to levy the forfeiture on a cooper, buying butter at the 
weigh-houſe where he is employed. 


To the conſtable of 


County of ORASMUCH as it hath been duly proved before me this 

to wit, day, upon oath, that A. B. who is the cooper [or who is 
employed at the weigh-houſe, for weighing butter and tallow, in the town of C. 
in the county aforeſaid, did on the ſecond day of this inſtant Auguſt, buy (ell, 
contract, or treat for] one caſk of tallow, [or butter] at the wergh-howuſe ufer. 


he is employed, contrary to the form of the ſtatute, whereby he hath forfeited tht | 


um of twenty ſhillings : Theſe are therefore [as in the foregoing warrant.] 


A warrant to levy the forfeiture on a weigh-maſter, for buying | 


butter, tallow, or hides. 


To the conſtable o ; 


County of | ORASMUCH as it hath been duly proved before me ili 
to wit, 


aforeſaid, buy [1ell, contract, or treat for] one caſh of tallow, | or butter, 
or two green or falt hides ] at his weigh-houſe aforeſaid, whereby he hath fu. 
feited the ſaid goods : Theſe are therefore, in his Majgſty's name, to command 

forthwith to ſeize the ſ id caſh of tallow, [or butter, or the ſaid two green 
or ſalt hides] and 10 178 the ſame for the moſt you can get; and to pay one mit 
thereof to C. D. of C. aforeſaid, who informed me of the ſaid offence ; and ile 
ether moiety to the church-wardens of the pariſh of C. aforeſaid, for the uſe i 


the poor of the ſaid pariſh : Hereof fail not. Given (and ſo forth. ) 


| 


* 
* 


day, upon oath, that A. B. weigh-mafter for the towns | 
C. in the county aforeſaid, did, on the ſecond day of this inſtant Auguſt, at C 
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Buying of Titles. 135 


J. By the common law. 
II. By flatute. 


J. By the common law, 


T ſeemeth to be an high offence at common law, to buy or fell any Doubtful ti- 
] doubtful title to lands known to be diſputed, to the intent that the = wa - 
buyer may carry on the ſuit, which the ſeller doth not think it worth his 40a 
while to do, and on that conſideration ſells his pretenſions at an under 
rate; and it ſeemeth not to be material, whether the title ſo ſold be a good 
or bad one, or whether the ſeller were in poſſeſſion or not, unleſs his poſ- 
ſeſſion were lawful and unconteſted ; for all practices of this kind are by 
all means to be diſcountenanced, as manifeſtly tending to oppreſſion, by 
giving opportunities to great men to parchaſe the diſputed titles of others, 
to the great grievance of the adverſe parties, who may often be unable 
or diſcouraged to defend their titles againſt ſuch powerful perſons, which 


perhaps they might ſately enough maintain againſt their proper adverſa- 
ry. 1 Haw. 261. n. 553. J. 1. 


II. By flatute. 


1. By the ſtatute of 13 Ed. 1. c. 49. No perſon of the king's houſe ſhall Perſons of the 
buy any title whil/t the thing is in diſpute ; on pain of both the buyer and ſeller King's houſe. 
being puniſhed at the xing's pleaſure. 

2. By 10 Car. 1. ſe]. 3. c. 15. None ſpall buy any pretenced right in any p . 
land, unleſs the ſeller hath taken the profits thereof one year before ; on pain that tiles 
the ſeller ſhall forfeit the land, and the buyer the value, half to the king, and 


half to him that ſhall fue within one year. 1. 2, 6. 


Pretenced title] But he who is in lawful poſſeſſion may purchaſe the pre- Lato! 801 
tended title of any others. 32 H. 8. c. 9. / 4. ſeſſion 


One year before] But no conveyance made by one who hath the uncon- Ore year be- 
teſted poſſeſſion, and undiſputed abſolute propriety of lands, is any way fore. 
within the meaning of this ſtatute. 1 Haw. 265. n. 556. / 15. 


3. And the offence of buying of titles may be laid in any county, at the plea- 


jure of the informer. 31 El. c. 5. ſ. 4. 


By the 10 Car. 1. . 3. cap. 15. ſed. 1. All ſtatutes heretofore made g., / 24. 


nin England concerning maintenance, champerty, and embracery, now in tuteès 


force, ſhall be put in execution in Ireland. 
8 8 
2 K. AL 


Carrier, who, I, LL perſons carrying goods for hire, as maſters and owners of 
ſhips, lightermen, ſtage coachmen, and the like, come under 


the denomination of common carriers; and are chargeable on the general 
cuſtom of the realm, for their faults or miſcarriages. 1 Bac. Abr. 343, |? 
Taking or da- 2, 28 Hen. 8. cap. 22. ſect. 7. If any perſons take upon them the 
mag ine god carrying or conveying of any wine, goods, or merchandiſes by land, in 0 
cart, wain, or otherwiſe, and do take or wilfully periſh any caſk or par. 


cel of any ſuch wines, goods, or merchandizes to them delivered, to be P. 
carried or tranſported to any place of this dominion by land, hey ſhal! 1 
forfeit to the owners of the ſaid wines, goods, or merchandizes, as often bh 
as they ſhall offend, as much money as they ſhould have for the freight, | 4 
conveying and carriage of all wines, goods, and merchandiſes, to them 3 
Forfeit treble at that time delivered, to be conveyed or carried either by water or by | 
value. land, and the treble value of that they take or wilfully periſh of the ſaid ' 7 , 
wines, goods, or merchandiſes, and over that to forfeit five pounds, the | * 00 
one moiety thereof to the king, and the other moiety to the party that 1 


will ſue for the ſame, in any of the king's courts by action of debt or „ 14 
otherwiſe, wherein no eſſoign, c. ſhall be allowed. 
None of the perſons before named ſhall take or receive any ſums of 


Prices of car- J . 4 þ be 
riage. money, or any other thing for the freight, carriage, or conveying of any | . 
merchandiſes, but ſuch wages as they in time paſſed have been moſt com. 1 
monly accuſtomed to receive for the freight and carriage of any ſuch goods 3 
or merchandiſes, upon pain to the raker as often as he thai: offend in the | K 
ſame, thirteen ſhillings four-pence, the one half the: cof to the King, and | 
the other halt to the party that will fue for the ſame in any of the king's |, f 
courts, or before the king's commiſſioners, by action of debt or otherwiſe, | e 
wherein no eſſoign, c. ſhall be allowed. . * b. 
"PV Oy: And he ſhall not evade the law, by refuſing to carry goods at the prices * 
ing tO 33 . . . : . 
carry. limited. For if a common carrier, who is offered his hire, and who 
hath convenience, refuſes to carry goods, he is liable to an action in the 1 
ſame manner as an innkeeper who refuſes to entertain a gueſt, or a ſmith he 
who refuſes to ſhoe a horſe. 1 Bac. Abr. 344. * 
So an action will lie againſt a common ferryman, who refuſeth to carry bi 
paſſengers. id. Jes 
But if the porter puts up the box of a paſſenger behind a ſtage coach, to 
and the maſter as ſoon as he knows of it ſays, that he is already full, and 4s 
refuſes to take the charge of it, the maſter ſhall not be liable. For this! 
; i is the ſame with an hoſt who refuſeth his gueſt, his houſe being full, and ca 
4 yet the party ſays he will ſhift, or the like, if he be robbed, the hoſts I c 
= diſcharged. id. | 8 = «© 
= SO a Carrier may refuſe to admit goods into his warehouſe at an unſe - 
(4 ſonable time, or before he is ready to take his journey; but he cannot ref.] ſet 
| fuſe to do the duty incumbent upon him by virtue of his publick employ- we 
= ment. L. Kaym. 652. oh | = 
' i Carrier travel- 3. No carrier with any horſe or horſes, nor waggon-man, carman, or ca 
4 ling on Sun- Wwainman, with their reſpective carriages, ſhall by themſelves, or any other, or 
= days, - travel on the Lord's day; on pain of 205. on conviction in fix months, 


before one juſtice, (or mayor) on view, or confeſſion, or oath of two 
| witneſles, 


Carriers. 


witneſſes, to be levied by the conſtable or church-wardens by diftreſs : 


to the uſe of the poor, except that the juſtice may reward the informer 


with any ſum not exceeding a third part. 7 Will. 3. cap. 17. 


3 


— 


4. It hath been holden, that a carrier imbezilling goods which he has Carrier im- 
received to carry to a certain place, is not guilty of felony, becauſe there bezzling 


was not a felonious taking ; but is liable only to a civil action. 1 Haz. 


89, 90. n. 134, 135 i : 

But it hath been reſolved, that if a carrier open a pack, and take out 
part of the goods, with intent to ſteal it, he may be guilty of felony ; in 
which caſe it may be ſaid, not only that ſuch poſſeſſion of a part diſtinct 
from the whole, was gained by wrong, and not delivered by the owner; 
but alſo that it was obtained bately, fraudulently, and clandeſtinely, in 
hopes to prevent its being diſcovered at all, or fixed upon any one when 
diſcovered. 1 Haw. 90. u. 135. /. 5. 

6. Alſo it ſeems clear, that if a carrier, after he has brought the goods 
to the place appointed, take them away again ſecretly, with intent to ſteal 
them, he is guilty of felony ; becauſe the poſſeſſion, which he received 
from the owner, being determined, his ſecond taking is in all reſpects the 
ſame, as if he were a meer ſtranger. 1 Haw. go. n. 136. /. 7. 

7. Allo it hath been reſolved, that if 


goods. 


Carrier open- 


ing a pack. 


Carrier ſteal- 


ing goods af- 


ter brought to 
the place. 


ods be delivered to a carrier, to Carrying to 


be carried to a certain place, and he carries them to another place, and diſ- another place, 


poſeth of them to his own uſe, that this is felony ; becauſe this declareth 
that his intention originally was not to take the goods, upon the 3 
ment and contract of the party, but only with a deſign of ſtealing them. 
Kelynge. 82. | 


8. Where goods are delivered to a carrier, and he is robbed of them, he Carrier rob- 


ſhall be charged, and anſwer for them, by reaſon of the hire: And this 
was at the common law, before the hundred was anſwerable over to him; 
becauſe fuch robbery might be, by conſent and combination, carried on 
in ſuch a manner, that no proof could be had of it. 1 Salk. 143. 

And altho? it may be thought a hard caſe, that a poor carrier who is 
robbed on the road, without any manner of default in him, ſhould be 
anſwerable for all the goods he t 
more intolerable, if he were not ſo : for it would be in his power to com- 
bine with robbers, or to pretend a robbery, or ſome other accident, with- 
out a poſſibility of remedy to the party; and the law will not expoſe him 
1 ſo great a temptation, but he muſt be honeſt at his peril. 12 Mod. 
FT 7” SR 


es; yet the inconveniency would be far 


bed, 


9. And generally, if a man delivers goods to a common carrier, to Otherwiſe loſ- 


carry to a certain place; if he loſes or damages them, an action upon the 


caſe lies againſt him; for by the cuſtom of the realm, he ought to carry 
them ſafely. 1 Bac. Abr. 343. 2 

And if he be a common carrier, tho' there be no agreement, or rate 
ſettled, or promiſe of payment; yet he ſhall recover his hire on a quantum 


; meruit, and therefore ſhall be liable for loſs and damages. id 


Alſo if a perſon, who is no common carrier, takes upon himſelf to 
carry my goods, tho? I promiſe him no reward, yet if my goods are loſt 


or damaged by his default, I ſhall have an action againſt him. id. le 
or 


ing or damag- 
ing goods, 


14 
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138 Carriers. 


For the very taking of the goods is a general conſideration, tho' he be 
not a common carrier: and the acceptance of the goods makes him liable. 
Show. 104. 
Who ſhall 10. M. 11 G. 3. Davis and James. On an action againſt a common 
have action carrier the queſtiogs was, In whoſe name the action ought to have been 
or 8005s brought. The declaration charged, that the plaintiff being poſſeſſed of 
: cloth, as of his own proper goods, delivered the ſame to the defendant to 
be carried to London, and 49 to a certain perſon there. The goods 
were loſt and the plaintiff obtained a verdict againſt the carrier. It was 
moved for a new trial on the objection, that the action ought to have been 
brought in the name of the perſon to whom the goods were conſigned, 
and not in the name of the conſignor. For the conſignor parted with 
his property upon his delivering the goods to the carrier, and no property 
remained in him after the delivery. Unto this it was anſwered, that the 
queſtion does not turn upon the ſtrict property. The carrier has nothing 
to do with the veſting of the property. It does not he in his mouth to 
ſay that the conſignor is not the owner. He is the owner with reſpect to 
the carrier, who undertook to him, and was to be paid by him. Lord 
Mansfield ſaid, there was neither law nor conſcience in the objection. The 
veſting of property may differ according to the circumſtances of caſes: 
but it does not enter into the preſent queſtion. This action is upon the 
agreement between the plaintiff and the carrier. The plaintiff was to 
pay him. Therefore the action is properly brought by the plaintiff, who 
agreed with him, and was to pay him. Burrow. Rep. 2680. 
Goods deli- 11. A delivery to the carrier's ſervant, is a delivery to the carrier; and 
vered to the if goods are delivered to a carrier's porter, and loſt, an action will lie 2 
earrier's ſer- gainſt the carrier, Read. Car. 
3 At Bury aſſizes, 1732. In the caſe of Henry againſt Siliard and his wife; 
The plaintiff brought his action, for a box with 80“. in it, which was de- 
livered to her as book-keeper for her brother, who was a carrier, in order 
to be ſent by the waggon to London; which 80/. was afterwards loſt : it was 
adjudged, that the action would not he againſt her, but it ought to have 
been brought againſt the brother himſelf And the plaintiff was non- 
ſuited 2. Barnard. 234, | 
How far it is 12, If a box is delivered generally to a carrier, and he accepts it, he is 
a anſwerable, though the party did not tell him there is money in it. 
ſhould know But if the carrier aſks, and the other ſay no, or if he accepts it conditi- 
what the nally, provided there is no money in it, in either of theſe caſes the car- 
ode are. rier is not liable. Str. 145. 

If a man delivers a box to a carrier to carry, and he aſks what is in it, 
and the man tells him, a book and tobacco (as the caſe was) and in truth 
there is oo. beſides; yet if the carrier is robbed, he ſhall anſwer for the 
money : for the other was not bound to tell him all the particulars in the 
box, and it was the buſineſs of the carrier to have made a ſpecial accep- 
tance. 1 Bac. Abr, 345, 
| But if a perſon, being a common carrier, receives by his book-keeper 
from another man's ſervant, two bags of money ſealed up, containing as 
was told him 200. and the book-keeper gives a receipt for his maſter to 

- this effect, Received of ſuch a one two bags of money ſealed up, faid to 
| contain 


s 


Carriers. 


contain 200. which I promiſe to deliver on ſuch a day at ſuch a place un- 
to ſuch a perſon, he to pay 10s. per cent. for carriage and riſque; tho” the 
bags contain 400/. and the carrier is robbed, he ſhall be anſwerable only 
for 200). for this is a particular undertaking ; and as it is by reaſon of the 
reward that the carrier 1s liable, when the plaintiff endeavours to defraud 
him of it, it is but reaſonable he ſhould be barred of the remedy, which 
is only ſounded on the reward. 1 Bac. Abr. 346. | 

A man took a Jo in a ſtage coach, and in the journey the defendant 
by negligence lo 
dence was, that the plaintiff gave the trunk to the man that drove the 
coach, who promiſed to take care of it, but loſt it: Holt chief juſtice 
held, that the maſter was not chargeable, and that a ſtage coachman is 
not within the cuſtom as a carrier is, unleſs the maſter takes a diſtinct 
price for the carriage of the goods, as well as of the perſons. 1 Salk. 
282. 

But by the cuſtom and uſage of ſtage coaches, every N uſes to 
pay for the carriage of goods above ſuch weight; and in ſuch caſe the 
coachman ſhall be charged for the loſs of goods beyond ſuch weight. 
Comyn. 25. 

ry: Where goods are ſtolen from a carrier, he may prefer an indictment 
againſt the felon as for his own goods; for tho' he has not the abſolute 
property, yet he has ſuch a policiory property, that he may maintain an 
action of treſpaſs againſt any one who takes them from him, and ſo may 
indict a thief for taking them; and the indictment were good alſo, if it 
had bcen brought by the rca! owner. Kelynge. 39 ; 

14. And chere is a ſpecial caſe, wherein it is ſaid, that a man ma 
commit larceny by ſtealing his own goods delivered to the carrier, wit 
intent to make him anſwer for them; for the carrier had a ſpecial kind 
of property in the goods, in reſpe& whereof, if a ſtranger had ſtolen 
them, he might have been indicted generally as having ſolen the ſaid 
carricr's goods, and the injury is altogether as great and the fraud as 
bate, where they are taken away by the very owner. 1 Haw. 94. n. 


145. / 30, 


So 


the plaintiff's trunk: upon not guilty pleaded, the evi- 
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140 Cattle. 


So much of this title as concerns butchers in particular, may be ſeen 
under title Butchers. 


I. Concerning the bringing of cattle into England, 
II. Buying and ſelling of cattle. 
II. Stealing, killing, or maiming of cattle. 


J. Concerning the bringing of cattle into England. 


Cattle from \ ND if any ſhall be imported, any perſon may ſeize them, and 
Lreland. keep them 48 hours; and if in that time, it be made appear to a 
juſtice, on the oath of two witneſſes, that they were not imported from 
Ireland, nor from any other place beyond ſea, then they ſhall be delivered 
on warrant of ſuch juſtice ; but in default of ſuch proof and warrant, 
then to be forfeited. En. ,. 18 C. 2. c. 2. En. ft. 32 C. 2. c. 2. 
Seized and And the ſeizor, within ſix days after the conviction and forfeiture, 
killed. ſhall cauſe them to be killed ; the hides and tallow he ſhall have himſelf, 
the reſt ſhall go to the poor, to be diſtributed by the church-wardens and 
overſeers. En. F. 32 C. 2. & 2. ä 
Diſpoſal ofthe And the ſeizors, church-wardens, or overſeers neglecting their duty 
forteiture- herein, ſhall forfeit 40s. for every one of the great cattle, and 10s. for 
ſheep and ſwine ; half to the poor, and half to the informer, by warrant 
of one juſtice, by diſtreſs ; for want of diſtreſs, commitment for three 
months. En. f. 32 C. 2. c. 2. J. 6. 
Ship forfeited, And the ſhips bringing the ſame ſhall be forfeited, and any perſon may 
| ſeize and ſell them, half to the poor, and half for himſelf. En. „i. 20 C. 
„ be, 
hal a juſtice of the peace may by warrant apprehend the ſeamen, and 
all others concerned, and commit them to gaol for three months. 20 C. 
„ 0. | 
Penalty for And if no ſeizure is made in the diſtrict where they are firſt imported, 
not ſeizivg. ſuch place ſhall forfeit 1004. to the uſe of the houſe of correction. En. .f. 
20 ©. . . 7. 
And if © cattle come by colluſion of officers, or otherwiſe, into any 
other than the firſt diſtrict, they may be ſeized there in like manner. 
En. /8. 20 C. 25 e. 7. > 


Colluſion. 


Præmunire. 
| En. ft. 20 C. 2. c. 7 | 
And alfo, cattle once ſeized, and afterwards found in another diſtrict, 
may be reſeized there. En. fe. 32 C. 2. c. 2./. 10. | 
Mixed with And Engliſb cattle intermixed in a drove with Iriſh cattle, may be ſeized 
Engliſicattle. as Triſh cattle. En. /t. 32 C. 2. c. 2. , 11. 
But, finally, by Br. At. 32 G. 2. c. 11. theſe reſtrictions are taken off for 
a time, and thereby it is enacted, that all ſorts of cattle may be imported 
from Ireland, duty free, for five years. 


II. Buying 


And perſons confederating to elude this act, ſhall incur a prxmunire 7 


en 
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II. Buying and ſelling of cattle. . 


1. 2 Ann. cap. 15. ſect. 5. No perſon who ſhall buy cattle or ſheep in Buying cattle 
any market or fair in this kingdom, ſhall {ell or expoſe the ſame cattle to fell again, 
or ſheep to ſale again in the fame market or fair on the ſame day, on. 
pain of forfeiting the full value of all ſuch cattle or ſheep ſo ſold or ex- 

ofed to ſale contrary to this ſtatute ; the one moiety of which forfeiture 
to be to the Queen, Tc. the other moiety to them who will ſue for the 
ſame. . 
2. If any perſons in any market or fair or elſewhere, do give or ſtrike Gi, ing earn- 
earneſt for any beaſt or parcel of cattle or ſheep, if the perſon that offers ec. | 
to ſale the ſaid cattle, do not, after the ſtriking and receiving the. faid 
earneſt, declare that it is a bargain, and that he is content to keep the 
earneſt, it ſhall be lawful for ſuch perſon to ſell the ſame to any other 
perſon, notwithſtanding ſuch earneſt remaining in his hands; and no 
maſter or wardens of any corporation or fraternity of butchers, ſhall by 
virtue of any by-law of their corporation or fraternity, puniſh. or fine 
any freeman or other perſon for buying or ſelling any ſuch beaſt, cattle, 
or ſheep, where earneſt was laid down, and was declared to be agreed to 
and accepted as —_ —_— 3 8 

And no magiſtrate or juſtice of the peace ſhall order or adjudge the 1 

gelber of any ſuch Side, to ſtand to any 1 to which he did — — og =: 
ſuch his aſſent, after earneſt ſtruck or laid in his hands as aforeſaid, on 

pain to. forfeit five pounds for every ſuch offence ; the one half of this 

penalty to be to her Majeſty, c. the other half to them that ſhall ſue 

tor the ſame. 

4. It ſhall be lawful for the juſtices of the peace of the ſeveral counties elf 
at their reſpective quarter- ſeſſions, to hear and determine all the offences en- | 
aforeſaid, and upon the convictions of ſuch offenders before them, to offences. 
make extracts of the one moiety of the ſaid forfeitures into the exchequer, 
as had been uſed to be done in caſe of other fines and amercements, 
forfeited to her Majeſty in the ſeſſions of the peace, and to award and 
iſſue forth execution for the other moiety due by this act to the informer 
or proſecutor by capias or fieri facias out of the ſaid court of ſeſſions, 


in ſuch ſort as the Queen's-bench at Dublin have in ſuch caſes uſed. 


to do. 


5. Provided that no perſon ſhall be ſued for any offence againſt this act, 
unleſs ſuch proſecution ſhall be begun within ſix kalendar months next 
after the offence committed. : | | 
6. If upon any proſecution grounded upon this act, it ſhall appear to vexatious 
the judges or juſtices of the peace before whom ſuch information ſhall be proſecution. 
preſented, that ſuch information or proſecution was promoted only for 


2 . Vexation, and without any reaſonable cauſe, the ſaid judges or juſtices of 


the peace ſhall award the party ſo unjuſtly proſecuted, treble coſts: occa- 


ſioned by ſuch vexatious proſecution, the ſame to be recovered by capias 
or feeri facias. | 


X This 
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| | _ 35 
This Nlatute is made perpetual by Stat. 9 Ann. cap. 7. | 11 
1 pr. 
I 7. 7 Will. 3. cap. 17. No drover, horſe-courſer, butcher, higler, or any 
2 on of their ſervants, ſhall travel or come into their inn or lodging upon he "Þ 75 
| Lor@s-day, upon pain that every ſuch offender ſhall forfeit twenty ſhil. am 
lings. | | FT tit. 
Convidtios. 8. And if any perſon offending againſt this act, ſhall be thereof con. 1 N | 


victed before any juſtice of the peace or chief officers where the 
offence ſhall be committed, upon tl.eir view or confeſſion of the party, 
or proof of one witneſs by oath, the ſaid juſtice or chief officer ſhall give 
warrant to the conſtables or Morch wardens of the pariſh where fach 
offence ſhall be committed, to levy the other forfeitures by diſtreſs and 
fale of the goods of every ſuch offender, Ac. and in default of diſtreſs, or 
in caſe of inability of the offender to pay the ſaid forfeitures, the party 
Setting in the Offending ſball be ſet publickly in the Kocks two hours, and all the for. 
flocks. feitures aforeſaid ſhall be employed to the uſe of the poor of the pariſh, 
where the ſaid offences ſhall be committed, ſaving that it ſhall be lawful 
for any juſtice, mayor, or head officer, out of the ſaid forfeitures, to 
reward perſons that ſhall inform of any offence againſt this act, ſo as 
ſuch reward exceed not the third part of the forfeitures or penalties, 


III. Stealing, killing, or maiming of cattle. 


Maiming or 9. 9 Ann. cap. 11. If any perſon ſhall maliciouſly and willingly maim, | 
killing cattle. Kill or deſtroy any horſes, ſheep, cows, or other cattle, every ſuch offence 
ſhall be adjudged felony, provided nothing herein contained ſhall extend 
to the gelding ſtone-horſes going at large. 
10. 2 Ges. 1. cap. 22. ſect. 1, Where any perſon ſhall be convicted of 
malicious and wilful maiming, killing, or deſtroying any horſes, ſheep, 
cows, or other cattle, according to Stat. 9 Ann. cap. 11. to prevent the main. 
ing of cattle, ſuch perſons duly convicted, ſhall ſuffer death as in caſes of 
felony without the benefit of clergy. 
Stealing the 11. 17 Geo. 2. cap. 5. ſect. 1. Every perſon who ſhall kill, cut, open, 
fat, &c. or ſkin, any bull, ox, cow, ſteer, bullock, heifer, calf, ſheep, or lamb, 
or any horſe, mare, gelding, colt, filly, aſs, or mule, with an intent to 
ſteal the whole or any part of the fat, fleſh, ſkin, or carcaſs thereof, or 
ſhall thereout take the fat, or take away any part of the'fleſh, or carcals, 
or ſkin thereof, with an intent to ſteal the ſame, or ſhall maliciouſly kill, 
maim, or wound, with an intent to deſtroy any one or more of the cattk 
_ aforeſaid, and their acceſſaries before the fact, and every perſon who ſhal 
Receivers receive or buy any tallow, fat, or ſewet, or the ſkin, or carcaſs, or any part 
knowingly. thereof, of any ſuch cattle, from ſuch offenders knowing the fame to be : 
ſo unlawfully taken, thereof convicted, ſhall ſuffer death as in caſes of if A 
felony without benefit of clergy, or of any ſtatute, Fd 
Reward for 2. It ſhall be lawful for the grand juries of the reſpective counties a 
convicts. the aflizes, and for the grand juries of the county of Dublin, and count) 
of the city of Dublin, at their quarter-ſeſſions, to raiſe by preſentmen 
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as other county charges are raiſed, ſuch fums as they ſhall think fit, not 
exceeding five. pounds for each offender convicted of any the offences 


745 


aforefaid, to be paid as a reward to any perſons who ſhall diſcover and 


proſecute to conviction any ſuch offender ; and in caſe there ſhall be two 
or more concerned in the diſcovery, c. the juſtices before whom ſuch 
offenders ſhall be tried and convicted, may apportion ſuch money 
amongſt ſuch diſcoverers or proſecutors in ſuch ſhares as they ſhall think 
fit. 

13. If any perſons who ſhall be guilty of any the offences aforeſaid, 
(hall within ten days after ſuch offence committed, and before his or her 
conviction, firſt diſcover one or more of his or her accomplices therein, 
ſo as ſuch accomplice or accomplices be convicted of ſuch offence, the 
offender ſo firſt diſcovering, ſhall be clearly acquitted and diſcharged of 
ſuch offence, and ſhall be intitled to the reward, or ſuch ſhare thereof, as 
any other diſcoverer might be intitled unto by this act. 


Diſcovering 


'accomplices, 


14. 29 Geo. 2. cap. 12. ſect. 3. It any perſon ſhall be procuring, aiding, Aiding or 


or aſſiſting in the wilful or malicious killing, maiming, or 


iaughing 
any horſes, horned cattle, or ſheep, every perſon ſo offending, 1 


z ! lawfully convicted, ſhall be adjudged guilty of felony, without benefit o 
dlergy. 


5. Any perſon. who ſhall diſcover and proſecute to conviction any ſuch 


1 procuring, Oc. 


Reward for 


fclon, ſhall be intitled to a reward of ten pounds, to be recovered as afore- diſcovering. 
EX ſaid, againſt the inhabitants of the barony in which ſuch felony ſhall be 
committed; and it ſuch diſcoverer and proſecutor be a party concerned 
in ſuch felony, he ſhall not only be intitled to the ſaid reward of ten pounds, 


but be intitled to his pardon for any felony before that time, by him or 
ber committed againſt this act. et. 8. | 


16. By 5G. 3. c. 8./ 1. Any perſons, to the number of five or more, 


who ſhall meet and go by night, and ſhall wilfully or maliciouſly deſtroy 
or injure the property of any perſon, by killing, maiming or worrying 

their cattle, every perſon ſo offending and being thereof found guilty, 
& {hall ſuffer death, as in caſes of felony, without benefit of clergy. 


17. And by /e#. 2. The ſaid afſembling, and committing the faid 


US offences by day ſhall be deemed felony ; and the court before whom tried 
; ſhall have power to tranſport ſuch felons. 


18. And by ect. 3. On notice to the high conſtable of the barony 


| F where ſuch offences committed, if the offenders not apprehended, ſuch 
1 barony or county ſhall be aſſeſſed to the amount of the damage done. 


Certiorari. 


. ords of a cauſe depending before them, to the end the party may have 


0-2 the 


Certiorari is an original writ, iſſuing out of the court of chancery Certiorari, 
| if or the king's bench, directed in the king's name to the judges or what. 
wg ucers of inferior courts, commanding them to certify or to return the re- 


Certiorari. 


the more ſure and ſpeedy juſtice, before the king or ſuch juſtices as he ſhal 
: aſſign to determine the cauſe. 1 Bac. Abr. Certior. A. 
What things Alſo, the juſtices of the peace may deliver or ſend into the king's bench, 
may be = indictment found before them, or recognizances of the peace taken before 
dorie of cer. them, or force recorded by them, without any certiorari. Dall. c. 195. 
Concerning which writ of certiorari, it is here ſhewn, 


144 


t iorari. 


J. In what caſes it is grantable. 

II. Hoa to be granted and allowed. 
III. The ęffect of it. 

IV. The return of it. 


J. In what caſes it is grantable. 


In caſes where 1, A certiorari lies in all judicial proceedings, in which a writ of err 
CITED does not lie: and it is a conſequence of all inferior juriſdictions erected by 7 
act of parliament, to have their proceedings returnable in the king's bench 

L. Raym. 469, 580. 4 

1 2. And therefore a certiorari lies to juſtices of the peace, even in ſuch {a 
ſpecially pro- caſes, which they are impowered by ſtatute finally to hear and determine; 
hibited by and the ſuperintendency of the court of king's bench is not taken away 3 


Ratute. without expreſs words. 2 Haw. 286. n. 405. / 23. 
Aſter oonvic- 3. But it ſeems agreed, that a certiorari ſhall never be granted to re Þ 
tion, move an indictment after a conviction, unleſs for ſome ſpecial cauſe; u 


where the judge below is doubtful what judgment to give. 2 Haw. 28). 
2. 408. /. 21. = |; 
And, 43 G. 2. X. and Nicolls. An indictment was removed ino 
the court of king's bench by certiorari, after conviction, and before jud 
ment. Upon which a doubt aroſe what the court could do, the certiora 7 
being brought before judgment; and this court not being apprized d 
the circumitances of the offence, could not tell what judgment to give: i 
and in Carth. 6. it is ſaid, they cannot give judgment. A rule therefor 
was made, to ſhew c:51ſe why the certiorari ſhould not be quaſhed, {03 
to remit it back to the ſeſſions; which was afterwards made abſolut: EF. 
Str. 1227, | y E 
And in the caſe of the King againſt Goinne and others. H. 32 G 2 
The court (on a defended motion) granted a procedendo, at the inſtant Wt 
of the defendants, upon an indictment for an aſſault, at the quarter (eſo 
of Brecon, removed into the king's bench by certiorari ; becauſe the cp 
tiorari had not iſſued, till after defendants had confeſſed the aſſault belos We 
tho? the conviction was not after a trial, and tho? ſeveral of the juſt: 
were ſworn to be near relations of Mr. Gwynne one of the defendants 
namely his father, two brothers and an uncle. Burrow. Rep. 749. 
4. Alſo, it ſeems a good objection againſt the granting a certiorari, ti! 
iſſue is joined in the court below, and a venire awarded for the trial of l 7 
2 Haw. 288. u. 408. /. 30. | | 
| , "= 
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5. It hath been adjudged, that wherever a certiorari is by law grantable Where the 
for an indictment, the court is bound of right to award it at the inſtance „ is bound 
of the king, becauſe every indictment is the ſuit of the king, and he has berg * 
a prerogative of ſuing in what court he pleaſes. But it ſeems to be a- ; 

eed, that it is left to the diſcretion of the court, either to grant or deny 
it at prayer of the defendant. 2 Haw. 287. n. 407. , 27. 

6. And it ſeems that the court will not ordinarily, at the prayer of Not for hei- 
the defendant, grant a certiorari for the removal of an indictment of per- 29s crimes, 
jury, or forgery, or other heinous miſdemeanor ; for ſuch crimes deſerve 
all poſſible diſcountenance, and the certiorari might delay, if not wholly 
diſcourage the proſecution. 2 Haw. 287. u. 408. 

But in extraordinary circumſtances, the court will ſometimes diſpenſe 
with this rule. As in the caſe of K. and Fawle, M. 13 G. The court 
granted a certiorari ta remove an indictment for felony found at the quar- 
ter ſeſſions, upon affidavits that the defendant could not have a fair trial 
there. L. Raym. 1452. 


II. How to be granted and allowed. 


1. On indiftment or preſentment : By the 8 Ann. cap. 5. ſect. 1. it is enac- How te be 


g rit - ; the Dro . „ granted on in- 
ted, that in term time, no writ of certiorari, at the proſecution of any party in 3 


dicted, ſhall be granted out of the king's bench; to remove any indictment or pre- preſentment. 


ſentment of treſpaſs or miſdemeanor, before trial had, from before the juſtices, 


in ſeſſions ; unleſs fuch certiorari ſhall be awarded upon motion of counſel, and by 
rule of court made for the granting thereof. 

But in the vacation, writs of certiorari may be granted by any juſtice of the In vacation 
king's bench; whoſe name ſhall be indorſed on the wwrit, and alſo the name of the time. 
perſon at whoſe inſtance it 1s granted. 

And all the parties inditted, proſecuting ſuch certiorari, ſhall before the allno- Recognizance 
ance thereof, find tuo ſufficient manucaptors .who hall enter into a recognizance be- before allow- 
fore a juſtice of the king's bench (who ſhall indorſe the ſame on the writ ), or before ance. 

a juſtice of the peace of the county or place, in the ſum of 201. with condition, at 

the return of the writ, to appear and plead to the ſaid indictment or preſentment, 

in the ſaid court of king's bench, and at his own cofts and charges lo cauſe and 

procure the iſſue that ſhall be joined thereupon, or any plea relating thereunto, to be 

tried at the next aſſizes for the county wherein the indiciment or preſentment was 

found, after ſuch certiorari all be returned, or the next term if in the ſaid 

county or city of Dublin, unleſs the court ſhall appoint another time, and if ſo, 

then at ſuch other time; and to give due notice of ſuch trial, to the proſecutor or Notice of 
tas clerk in court; and alſi that the party proſecuting the writ of certiorari, Mall trial. 
appear from day to day, in the ſaid court of king's bench, and not depart until he 

And the ſaid recognizance /h ill be certified iuto the king's. bench, with a certio- Certified into 
rart aud indiftment, to be there filed, and the name of the proſecutor (if he ſhall the king's 
be the party grieved), or ſome publick officer, ſhall be indorſed on the indict- bench. 
ment. bo 2 | 

And if the defend int proſecuting the writ of certiorari, be convicted of the Colts to be 
offence for which he was indicted, then the court of king's bench fn ill give reaſon- *varded. 
| f alle 
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Judgment. certiorari delivered. L. Raym. 15 15. 


Certiorari. 


able cofts to the proſecutor, to be taxed according to the courſe of the ſaid court, wh; 
/hall for the recovery thererf, within ten days after demand and refuſal of pay- 


ment, an oath, have an attachment awarded; and the recopnizance not to be diſ. 


| charged till the coſts are paid. 
Trial not- But if the perſon procuring the certiorari, Being the defendant, ſhall not, before 
withilanding q//owarce thereof, procure ſuch manucapiors to be bound as aforeſaid, the juſtices 
etre, may proceed to the trial of the mdiftment in ſeffins, notwithſtanding the writ of 
certiorart delivered. h 


This act is made perpetual by 4 G. 1. c. 9. / 5. 


At the proſecution of any party indifted | This extends only to certiorari's 
procured hy perſons indicted ; from whence it follows, that thofe which 
are procured by the proſecutor of an Indiament, remain as they were at 


common law. 2 Haw. 292. u. 414. / 52. : 


To be tried at the next afjiſes | But the recognizance ſhall not be forfeited, 
unleſs the proſecutor give rules according to the courſe of the court. 2 


Haw. 293. n. 415. / 58. 


Reaſonable cots] The maſter of the crown office, in taxing the coſts, 
ought only to conſider thoſe which are ſubſequent to the certiorari. 2 


Haw. 292. n. 415. / 56. | 


May proceed to the trial | Nevertheleſs they muſt make a return to the 
certiorari, otherwiſe they will be in contempt to the court ; for all writs 
muſt be obeyed, unleſs good cauſe be ſhewn to the contrary ; and the pro- 
per way of ſhewing it is to return it. 2 Haw. 292. un. 414. / 51, 

E. 1. An. A rule was made in the court of king's bench, that no cer- 
tiorari ſhould be granted to remove orders of juſtices, from which the law 
has given an appeal to the ſeſſions, before the matter be determined on 
the appeal, becauſe it hinders the privilege of appealing ; and that if any 
order be removed before appeal, it ſhould be ſent down again: But if the 
time of appeal be expired, that caſe is not within the a: By Holt Ch. 
J.—But afterwards, M. 4 An. in the caſe of SHellington, it was held, that 
advantage muſt be taken of this rule upon the motion to file the order; 
for that after it is filed, it is too late. 1 Salk. 147. 


IL. The effect of it. 


Subſequent 1. After a certiorari is allowed by the inferior court, it makes all the 
proceedings ſubſequent proceedings on the record that is removed by it erroneous. 2 
yoo. Haw. 293. n. 417. / 62. ö 

Except where 2. But it hath been adjudged, that if a certiorari for the removal of an 
the jury is indictment before juſtices of the peace be not delivered, before the jury 


ſworu. be 8 for the trial of it, the juſtices may proceed. 2 Haw. 294. u. 
| 418. / 64. T | b 
And aſter 3. And the juſtices may ſet a fine to compleat their judgment, after a 


$4 
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4. A certiorari removes all things done between the teſte and return. Removes all 


L. Raym. 835, 1305. ; | 75 the teſte 

A certiorari removes the record itſelf out of the inferior court; 1 1 
and therefore if it remove the record againſt a principal, the acceſſary record itſelf. 
cannot there be tried. 2 Haw. 325. n. 459. /. 54. 

6. And if the defendant be convicted of a capital offence, the perſon In what caſes 
of the defendant muſt be removed by habeas corpus, in order to be preſent 1 1 of 
in court, if he will move in arreſt of judgment. And herein the caſe of rl 2-44 
a conviction differs from that of a ſpecial verdict; where the preſumption moved. 
of. innocence may be ſuppoſed to continue, and therefore the perſonal 
preſence of the defendant in that caſe is not neceſſary at the argument of 
it, Burrow. Rep. 930. K. and Spragg. H. 33 G. 2. | 

7. It hath been holden, that a certiorari for the removal of a recogni- How far it 
zance for the good behaviour, or an appearance at ſeſſions, will ſuperſede NOR the 
the obligation of it: but this would be highly inconvenient, and the con- 2 of 


trary ſeems to be ſupported by the better authority. 2 Haw. 292. n. 418. zance. 
EM 

/ 8. If a ſuper/ſedeas come out of a ſuperior court, to the juſtices, they Caſe where it 
ought to ſurceaſe, altho' the /uper/edeas be awarded againſt law; for they e e 
are not to diſpute the command of a ſuperior court, which is a warrant S da. 
to them. Crom. 129. | 


IV. The return of it. 


1, Every return of a certiorari ought to be under ſeal. 2 Haw. 294. u. Return of the 
419. £ 70. | Fe certiorari. 

2. And altho' the cu/tos rotulorum keep the records, yet muſt the juſti- 
ces, to whom it is directed, return the certiorari; and therefore if it is 
directed to the juſtices of the peace, and the clerk of the peace only re- 
turn it, nothing is thereby removed. 2 Haw. 294. ib. ſ. 71. | 

3- The certiorari may be ſometimes to remove and ſend up the record 
itfelf, and ſometimes but only the tenor of the record (as the words 
therein be) and it muſt be obeyed accordingly. Dalt. c. 195. 2 Haw. 

295. n. 420. . 76. | | 

4. A return was in paper, and for that reaſon held not good. 4 V. K. 
B. Nelſ. 178. 
5 · Upon a certiorari to remove an indictment of a riot, or forcible en- Return inſaf 
ry, or the like, the return muſt have theſe words, as 4ů to hear and de ſicient. 
termine divers felonies, &c. according to the commiſſion ; tor if the return 
mentions only that they are juſtices of the peace, without ſuch words, 
the return is infufficient. Dalt. c. 195. 5 | 

6. If the perſon to whom a certiorari is directed, do make a falſe re- Falſe return. 
turn, yet the court will not ſtay filing it on affidavit of its being falſe, ex- 
cept in publick caſes, as in caſes of commiſſioners of ſewers, or for not 


repairing highways, or for ſome ſuch ſpecial cauſes ; becauſe the remedy 


for a falſe return 1s either an action on the caſe at the ſuit of the party 
grieved, or an information at the ſuit of the 1 Dalt. c. 195, | 
7. If the perſon to whom the certiorari is dir ed, do not make a re- Alias and 


turn, then an alias, that is, a ſecond writ ; then a pluries, that is, a third Parten. 


wh _ Certiorari. | 
writ, or catiſum nobis ſignifices, ſhall be awarded, and then an attachment 


Crom. 116. | | 

Beſides theſe general rules, in common to all certiorar1's, there are 
many times ſpecial directions about granting, and allowing or not allow. 
ing them, in particular caſes, which are treated of under their reſpective 


tithes; ſuch as highways, game, tithes, ſwearing, and many others. 


The return of the certiorari may be thus : | 
Firſt, On the backſide of the writ indorſe theſe or the like words : 4 


x 


The execution of this writ appears in a ſchedule to the ſame writ annexed. 


And that ſchedule may be thus, on a piece of parchment by itſelf, and 
fled to the writ : | 
County of I P. M. %, one of the keepers of the peace and juſtices of our 
Dublin. C lord the king, aſſigned to keep the peace within the ſaid county, 


and alſo to hear and determine divers felonies, treſpaſſes, and other miſdemean- 
ors in the ſame county committed, by virtue of this writ to me delivered, do under 


my ſeal certify unto his Majeſty in his court of Ring's bench, the indictment, of 

which mention is made in the ſame writ, together with all matters touching tile t 
ſame indiftment. In witneſs whereof, I the ſaid P. M. eſq ; have to theſe pre. | 
ſents ſet my ſeal. Given at in the ſaid county, the=———day of: F 


Ww—_ mn * 1 


in the———year of the reign . 
_ c 
Then take the record of the indictment, and cloſe it within the ſche. r 
dule, and ſeal and ſend them up both together with the certiorari. d 
= 
85 00 
Cheat. | = 
. * | " 
Of cheats puniſhable by publick proſecution, there are two kinds, N 
; l 
J. By the common law. | =_ * 
II. By flatute. be 
Y | J. By the common law. W ful 
Cheats by I. HEATS which are puniſhable by the common law, may in gene- 3 
common law. ral be deſcribed to be deceitful practices, in defrauding or endea- his 
vouring to defraud another of his own right, by means of ſome artfu! tha 
device, contrary to the plain rules of common honeſty ; as by playing are 
with falſe dice; or by cauſing an illiterate perſon to execute a deed to hs the 
prejudice, by reading it over to him in words different from thoſe in we; 
which it was written; or by perſuading a woman to execute writings to the 
another, as her truſtee, upon an intended marriage, which in truth co" WR a 5 
tained no ſuch thing, but only a warrant of attorney to confeſs. a jud of! 


nt 


re 
V. 
e 


Cheat. 
ment; or by ſuppreſſing a will; and ſuch like. 1 Ha. 188. n. 343. 
1. | 


money from one man, to another's uſe, upon a falſe pretence of having 
a meſſage and order to that purpoſe, is not puniſhable by a criminal pro- 
ſecution, becauſe it is accompanied with no manner of artful contrivance, 
but wholly depends on a bare naked he; and it is ſaid to be needleſs to 


provide ſevere laws for ſuch miſchiets, againſt which common prudence 


and caution may be a ſufficient ſecurity. 1 Haw. 188. ib. .. 2. 
3. A perſon for a counterfeit paſs, was adjudged to the pillory, and 
fined. Dalt. c. 32. 
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2. It ſeemeth to be the better opinion, that the deceitful receiving of Tm preten> 


4. On an indictment againſt the defendant, a miller, for changing Cheats in 


corn delivered to him to be ground, and giving bad corn inſtead of it, 
it was moved to quaſh the ſame, becauſe it is only a private cheat, and 
not of a publick nature. It was anſwered, that being a cheat in the way 
of trade, it concerned the publick, and therefore was indictable. And 
the court unanimouſly agreed not to quaſh it. T. 16. G. 2. K. and 
Mood. Sefl. C. V. 1. 217. | 

5. A perſon falſely pretending that he had power to diſcharge ſoldiers, 
took money of a ſoldier to diſcharge him ; and being indicted for the 
ſame, the court held the indictment to be good. T. 3. C. Serleftead's 
caſe. 1 Latch. 202. 


trade. 


6. As there are frauds which may be relieved civilly, and not puniſhed Frauds pu- 
criminally (with the complaints whereof the courts of equity do gene- niſhed civilly. 


rally abound) ; ſo there are other frauds, which in a ſpecial cafe may not 
be helped civilly, and yet ſhall be puniſhed criminally : Thus if a minor 
goes about the town, and pretending to be of age, defrauds many perſons 
by taking credit for conſiderable quantities of goods, and then inſiſting 
on his nonage ; the perſons injured cannot recover the value of their goods, 
but they may indict and puniſh him for a common cheat. Barl. 100. 

7. Finally, the diſtinction, which it ſeemeth, will ſolve almoſt all 
caſes of this kind, was taken in the caſe of K. and Wheatly. H. 1. G. 4. 
The defendant was indicted and convicted for ſelling beer, ſhort of the 
due and juſt meaſure, to wit, 16 gallons, as and for 18. It was mov- 
ed in arreſt of judgment. And by the court, this is only an incon- 
venience and injury to a private perſon, ariſing from that private 
perſon's own negligence and careleſſneſs, in not meaſuring the 
liquor upon receiving it, to ſee whether it held out the juſt mea- 
ſure or not; offences that are indictable muſt be ſuch as affect the 
publick. As if a man uſes falſe weights and meaſures, and ſells by them 
to all or many of his cuſtomers, or uſes them in the general courſe of 
his dealing, ſo if there is a conſpiracy to cheat: For theſe are deceptions, 


that common care and prudence are not ſufficient to guard againſt; theſe - 


are much more than private injuries; they are publick offences. But in 


the preſent caſe, it is a mere private impoſition or deception. No falſe 


weights or meaſures are uſed ; no conſpiracy ; only an impoſition upon 

the perſon he was dealing with, in delivering him a leſs quantity inſtead of 

a greater, which the other careleſsly accepted; it is only a non- performance 

of his contract, for which non- performance he may bring his action. 80 

the ſelling an unſound horſe for a ſound one is not indictable: aa 1 
| Y ou 
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Falſe tokens 


or letters. 


Cheat. 


ſhould be more upon his guard. And the diſtinction which was laid 
down, as proper to be attended to in all caſes of this kind 1s this: that in 
ſuch impoſitions or deceits, where common prudence may guard perſons 
from ſuffering from them, the offence is not indictable, but the party is 
left to his civil remedy for the redreſs of the injury that has been done 
to him; but where falſe weights and meafures are uſed, or falſe tokens 
produced, or ſuch methods taken to cheat and deceive, as people cannot 
by any ordinary care or prudence be guarded againſt, there it is an 


offence indictable. Burrow. Rep. 1125. Black. Rep. 273. 


Il. By flatute. 
1. By the En. /t. 33 H. 8. c. 1. If any perſon ſhall filſly and deceitfully 


obtain, or get into his hands or poſſeſſion, any money, goods, chattels, jewels, or 
other things, of any perſon, by colour and means of any falſe privy token, or 
counterfeit letter made in another man's name,; and ſhall be convicted theresf, by 
examination of witneſſes, or conſeſſion, before the juſtices of aſſiſe, in their circuits, 
or before the juſtices of peace within any part of the king's dominions in their ge- 
neral ſeſſions, or by action in any court of record,; he 2 have ſuch puniſhment 
by impriſonment, pillory, er other corporal pain ( except death as the court ſhall 
appoint. Saving to the party grieved ſuch remedy by action or otherwiſe, for the 
goods ſo obtained, as he might have had by the common law. 


And two juſtices (1. Q.) may call and convent by proceſs or otherwiſe (A), to 
the aſſizes or ſeſſions, any perſon ſuſpected, and commit or bail him to the next 
aſſizes or ſeſſions. | 


Get into his hands or poſſeſſion] A perſon endeavouring by a counterfeit 


letter to defraud another of goods, and being apprehended on ſuſpicion 
of ſuch fraud, before he hath got the goods into his poſſeſſion, ſeem not 
to be within this ſtatute. E. 3 G. 2. K. and Brian. Seſſ. C. V. 2. 27. 


Falſe privy toten] On motion to quaſh an indictment, which was, that 
the defendant came pretending that ſuch a perſon had ſent him to receive 
20l. and received it, whereas ſuch perſon did not ſend him: By the court, 
it is not indictable, unleſs he came with fal/e tokens; for we are not to 
indict one man for making a fool of another. Black. 79. 


H. 13 G. 2. K. and Munoz. It was adjudged, that an indictment aver- 
ring the offence to be by falſe tokens, without ſhewing what thoſe falſe 
tokens are, is not ſufficient ; and that the fraudulently procuring a note 
from a perſon, by falſely affirming that there was one in the next room 
that would pay the money due upon it, whereas in fact there was no ſuch 
perſon in the next room, is not a fal/e token, but a falſe affirmation only. 
Sef}. C. V. 2. 201. Str. 1127. 


Note ; The ſtatute ſays, a falſe privy token. 


«ac EEE 


Corporal 


laid 
tin 
Ong 
Y 18 
one 


ens 
not 
an 


Cheat. 


Corporal pain] Lord Cike obſerves hereupon, that for this offence the 
offender cannot be fined, but corporal pain only inflicted. 3 Hf. 133. 

But Mr. Hawkins obſerves, that there is a precedent in Cro. Car. 564. 
by which it appears, that one convicted on ſuch a proſecution hath been 
adjudged not only to ſtand on the pillory, but alſo to pay a fine of 500/. 


and to be bound with good ſureties to the good behaviour. 1 Haw. 188. 


n. 344» /+ 6. 


Commit or bail him] In this caſe the juſtices ſhall do well to take exami- 
nation of the offence, and to certify the ſame to the ſeflions or gaol de- 
livery, and withal to bind over the informers and witneſles to give evi- 
dence therein. Dalt. c. 32. 


A. Warrant of two juſtices to apprehend an offender; on 
33 H. 8. c. 1, 


County of Dublin ö To the conſtable of 


HERE AS complaint hath been made unto us whoſe names and ſeals are 

\ y hereunto ſet, two of his Majeſty's juſtices of the peace for the ſaid county, 
and one of us of the quorum, pon the oaths of A. I. of ——— yeoman, and 
B. I. f yeoman, that on the day of A. O. ff 
yeaman, did by a falſe privy token | or, counterfeit letter | that is to ſay, by There 
particulariſe the offence }] 646 and deceitfully obtain and get into his hands and 
poſſeſſion here mention the ines) from C. I. of contrary to the 


tatute in that caſe made: Theſe are therefore to command you, upon fight hereof, 
forthwith to bring the ſaid A. O. before us at 


on the day of 
to anſwer to the ſaid complaint, and farther to be dealt withal according to law. 
Given under our hands and ſeals the day of 


Church and Church Pard. 
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I, HE ancient Saxon word is cyrce, the Daniſh kircke, the Belgic kercke, Derivation. 


the Cimbric kirkia or kurk; probably from the Greek word parts, 
belonging to the Lord, or ufo, the Lord's houſe; ſo that we have 
loſt the ancient pronunciation of the word (except in the northern parts 
of England, and in Scotland) by ſoftening the letters c or ch, as we have 
done in many caſes ; which letters the ancient Greeks and Romans always 
pronounced hard, as the letter kh. | 


2 fairs nor markets ſhall be kept in church-yards. Eng. ſt. 13 Ed. 1. ſt. 2. 
c. 6 


Y 2 3. Clergymen Fairs, &c. 


Fo. Church and Church Yard. 


Arreſting in a 3. Clergymen ſhall not be arreſted, and drawn out of any church or church 
church. yard, whil/t they attend to divine ſervice ; on pain of impriſonment of the offen. 
der, and ranſom at the king's will ; and ſatisfaction to the party arreſted. 
Eng. ſt. 50 Ed. 3. c. 5. Eng. it. 1 R. 2. c. 15. 
Alſo it is ſaid, that arreſts in civil caſes ought not to be of perſons 
oing to or coming from church; but that a warrant from a juſtice of 
the peace for the king may be executed in ſuch caſe. Cro. Car. 602, 
Cro. Ja. 321. 2 Bulſtr. 72. | 
But although the officer may be puniſhed for the ſame either in the 
ſpiritual or temporal courts, yet the arreſt (if not on a Sunday) is good 
in law. Watſon, c. 34. p. 344. 
Quarrelling in 4. F any perſon ſball, by words only, quarrel, chide, or brawl, in any 
a church. church or church-yard, the - biſhop (on proof of two witneſſes.) may ſuſpend 
every Iiy-man, being an offender, ab ingreſſu eccleſiæ,; and every clergyman 
from the miniſtration of his office, ſo long as he ſhall think meet, Eng. it. 5 & 


F 4. . þ 


Strikingina 5+ If any ſhall ſmite, or luy any violent hands on another in any church or . 
a church. church-yard, he ſhall be deemed ipſo facto excommunicate, and be excluded fran 2 
the fellowſhip and company of Chrilt's congregation. Eng. it. 5 & 6 Ed. 6.c ancc 
PRs fa | 2 
Lay any violent hands | But churchwardens, or perhaps private perſons, 2 = 
who whip boys for playing in the church, or pull off the hats of thoſe Þ 7 3 
who obſtinately refuſe to take them. off themſelves, or gently lay their the 
Hands on thoſe who diſturb the performance of any part of divine ſervice Þ # cy 
and turn them out of the church, are not within the meaning of this! 
ſtatute. 1 Haw. 139. n. 272. . 29. 
Shall be deemed ipſo facto excommunicate. | And he ſhall not excuſe him- 13 
ſelf by ſhewing that the other aſſaulted him. 1 Haw. 139. ib. /. 28. con 
Ipſo facto] Nevertheleſs, in this and other like caſes, there ought either mk 
to be a precedent conviction at law, which mult be tranſmitted to the bi- B. 
ſhop ; or elſe the excommunication mult be declared in the ſpiritual court cuſte 
upon a proper proof of the offence there; for it is implied in every penal 1 , 
law, that no one ſhall incur the penalty thereof, till he be found guilty n 
upon a lawful trial. 1 Haw. 139. ib. .. 27. 
Drawing a 6. IF any ſhall maliciouſly ſtrike another with any weapon, in any church ur 


weapon, church-yard, or ſhall there draw any weapon with intent to ftrike, and ſhall be 
convicted thereof by verdict of 12 men, or confeſſion, or by two witneſſes, befare 
the judges of aſſixe, or juſtices of the peace in their ſeſſions, he ſhall be adjudged 
to have one of his ears cut off ; and if he have no ears, he ſhall be burned in tht 
cheek with an hot iron having the letter F, whereby he may be known and taken 
for a fray maker and fighter ; and he ſhall alſo ſtand ipſo facto excommunicate 
Eng. it. 5 & 6 Ed. 6. c. 4. 1. 3. 
7. He who ſteals goods belonging to a pariſh church, may be indicted 
for ſtealing the goods of the pariſhioners. 1 Haw. 94. u. 145. , 29 
For other matters, ſee title Churchwardens. * 
J. Who 


I 


ance on the courts at 


Churchwardens. - a 


I. Who are exempted from being churchwardens. 

II. Chuſing and ſwearing of churchwardens. 

IIl. Their duty in levying rates. 

IV. Their duty as to repairs; and therein concerning church 
eats. | | 

V. Their duty as to ſundry other matters. 

VI. Concerning preſentments ; | 

VII. Their accounting. 

VIII. Their puniſhment on miſbehaviour. 

IX. Their indemnity on doing their duty. 


J. Who are exempted from being churchwardens. 


. 2 Counſellor, or attorney, ought not to be choſen churchwarden ; 


and if he is, he may have a prohibition, by reaſon of his attend- 
. 2 RolPs Abr. 272, | 
2. Diflenting teachers or preachers, in holy orders, or pretended holy Diſſeating 


b orders, being duly qualified, are exempted from the office of churchwar- miniſters, 


den. 1 W. . 1. c. 18. a 


3. Other diſſenters, ſcrupling to take upon them the office, may execute Other diſſen- 


tte fame by a ſufficient deputy, to be approved of in like manner as other ters. 
churchwardens. 1 W. /ef. 1. c. 18. 


II. Chuſing and ſwearing churchwardens. x 


1. Churchwarden ſhall be choſen yearly in Eaſter week, by the joint When to be 


1 conſent of the miniſter and pariſhioners, if it may be; but if they can- choſen, and 
Fi 3 agree, the miniſter ſhall chuſe one, and the pariſhioners another. 
Can. 89. 


by whom. 


But where there is a cuſtom for the pariſhioners to chuſe both, that 
cuſtom ſhall continue. Gib/. Codex. 242. . 
2. A perſon choſen churchwarden, refuſing to take his office and oath, Refufing to 


may be excommunicated for the refuſal ; and no prohibition will lie. take the of- 


$i 


| * and the contents of this book.” Gi. 243. 


BY City. 243. bee. 


3. And the eccleſiaſtical judge, refuſing to ſwear him, may be com- Refuſing to 


5 pelled by a mandamus. Gib/. 243. ſwear them 


4. The churchwardens oath, as ſaid to have been agreed on, upon Churchwar. 


1 mutual conſultation between the civilians and common lawyers, is as dens oath. 


follows : 


„ You ſhall ſwear truly and faithfully to execute the office of a church 


: warden within your pariſh, and according to the beſt of your ſkill and 


8 knowledge preſent ſuch things and perſons as to your knowledge are 
preſentable by the laws eccleſiaſtical of this realm: So help you God 


5. Church- 


154 Churchwardens. 


Churchwar- 5. Churchwardens being thus ſworn, are ſo far incorporated by lay 
dens a body as to ſue for the goods of the church, and to bring an action of trelpak 
corporate for them; and allo to purchaſe goods for the uſe of the pariſh ; but they 
are not a corporation. in ſuch ſort as to purchaſe lands, or take by grant, 
except in London by cuſtom. Gib/. 241. | 
How long 6 Churchwardens fhall continue in oſſice, till the new churchwarden; 
— 88 con be ſworn. Can. 89. | 


III. Their duty in levying rates; and therein of veſtries. 


Summoniag a 
veſtry. pariſhioners, houſekeepers, or occupiers of land. In order to which, 
publick notice of a veſtry (a place ſo called from the veſtments of the 


miniſter kept there) ought to be given the Sunday before, either in the : 


church after divine ſervice is ended, or elſe at the church door as the 
pariſhioners come out; both of the calling of the ſaid meeting, and all 
of the time and place of the aſſembling of it. And it will be faire| 
then alſo to declare for what buſineſs the ſaid meeting is to be held, that 
no one may be ſurprized, but that all may have full time before, to con. 


fider of what is to be propoſed at the ſaid meeting. And it is uſu | b 
that for half an hour before it begins, one of the church bells be tolled ? 
to give the pariſhioners notice when they are met. 5 Co. 67. Par 


L. 54. 
Who ſhall 


the veltry. pay no church rates ſhall have no vote in affairs relating to it, exceptit 
be the rector or vicar. Wood b. 1. c. 7. 

Papiſts diſ- 12 Geo. 1. c. 9. ſect. 7. For preventing of papiſts having it in their i 

qualified. power to obſtruct the rebuilding and repairing churches for divine wor- 
ſhip, no inhabitant of any pariſh being a papiſt, ſhall be capable of giving 
their vote at any veſtry to be held for the purpoſes aforeſaid. 

Who may ad- 3. All perſons who have a vote in the veſtry have an equal right, and 


journ the ve. neither the miniſter nor churchwardens, without a ſpecial cuſtom, cu 

NP adjourn the veſtry ; but this can only be done by a majority of the whok 

Shad. Str. 1047. | 

4. When the churchwardens and pariſhioners are there met, they are 

rates. to conſider what ſum of money it will be neceſſary to raiſe for ſud 
repairs as ſhall then be needful ; and after they have agreed what ſum b 

fit, they are to make an equal levy. Degge 171. 

Majority to 5. And the major part of them that appear, ſhall bind the parifh ; 0 

bind the pa- if none appear, the churchwardens alone may make the rate; becauſe 

IM they, and not the pariſhioners, are to be cited and puniſhed, in defetd 

reepairs. Gib/, 220. | : 
Entering in a 6. It is moſt convenient, that every pariſh act there be entered in the 


book. pariſh book of accounts, and every man's hand conſenting to it be ſet 
thereto j for then it will be a certain rule for the churchwardens to go h 
Par. L. 55. a C34 s | BE | 4 E ? S 

Select veſtry. 7. By cuſtom there may be ſelect veſtries, of a certain number of pet. 


ſons elected yearly, to make rates, and manage the concerns of the pou 


1. The rates muſt be made with the conſent of the major part of the | 


2. At the common law, every. pariſhioner who paid to the chur: 4 
have a vote in rates, and no other, had a right to vote. Par. L. 56. And thoſe that Þ 


Churchwardens. 155 


bor that year: and ſuch cuſtom is a good cuſtom. Read. Ch. Service. 


t Es / 246. Str. 728. | | 
an __ 45 holden, that a rate for the raparation of the fabrick of a church Two ates, 


rant 8 0 
Saut, is real, charging the land, and not the perſon ; but a rate for ornaments |," oy We 
bo 7 R anrie To ango- 
arde is perſonal, upon the goods, and not upon the land. Gib/. 220. ther for or- 


And in 7:#rey's caſe, 5 Co. 67. it was ſolemnly adjudged, that the naments, 
tes for the repair of the church ſhall be laid upon every occupier of a af 
hands in the pariſh, altho' ſuch occupier live in another pariſh ; and ſuch land. 
perſon may come to the veſtries of the pariſhioners, and vote in the 
making a rate: but he ſhall not be charged towards the ornaments of 
„F the the church, as for bells, repair of ſeats, bread and wine, clerk's wages. 
EX viſitation charges, and the like, by reaſon of ſuch lands; for that the 
tf the WY perſonal eſtates of the inhabitants are chargeable with every thing that 


in the WS oth not relate to the fabrick of the church, or repairs of the fences of 

as the the churchyard, or ſuch other things as concern the freehold. 

d al And therefore ſome have been of opinion, that churchwardens ſhould 

fairet make two rates; one upon lands and houſes, which may concern the 

„ that ET freehold of the church, and another upon perſonal eſtates and ſtock, to 

) Col» WT defray other expences. But as this method creates confuſion, ſo it is 

uſuil ſeldom practiſed. 

tolled ER And Sir Simon Degge ſays, that he conceives the law to be clear other- VE 
n-renicenet. 


Par, wiſe; and that a foreigner who holds lands in the pariſh is as much oblig- 
eld to pay towards the bells, ſeats, and ornaments, as to the repair of the 
church; otherwiſe there would be great confuſion in making ſeveral 
levies, which he never obſerved to be practiſed within his knowledge. 
But he leaves it a query, among a diverſity of opinions. p. 173. 
And Mr. Shaw, in his pariſh law, having cited the authors who hold 
theſe different opinions, ſays, that the practice generally now goes ac- 
*© © cording to the opinion laſt mentioned, namely, that foreigners occupying 
lands within the pariſh ſhall be charged to both; and that the eccleſiaſti- 
cal judges, as well as the temporal, for the eaſe and convenience which 
Z accrues from the making of one levy for all, do give countenance hereto, 
and begin to treat the contrary opinion as obſolete and out of doors. 
P. 92, ; | y 
9. A taxation by the pound rent is the moſt equitable way, and not Equal pound 


d ccording to the quantity of the land. Wood b. 1. c. 7. 5 rate. 
EZ 10. Where lands are in farm, not the leſſor, but the tenant, ſhall be q,_._. to be 
rated and pay. Gibſ. 221. | charged. 


11. An impropriator, tho' bound to repair the chancel, is alſo bound Impropriator, 
do contribute to the reparations of the church, if he hath lands in the how far 


& pariſh, which are not parcel of theparſonage. Gib/. 221, 223. chargeable, 
22. If any perſon find himſelf aggrieved at the inequality of the aſſeſſ- Appeal 
ment, his appeal muſt be to the eccleſiaſtical judge. Degge 172. againſt the 


And in ſuch caſe, if he will be relieved, he mult ſhew. that he is illegal- rates. 
or unequally taxed in reſpect of the quantity of his land, as being 
rated for more than he has, or that the land which he hath is over rated, 
or that the rate was needleſs, or that ſome lands in the pariſh are omitted 
m the rate. Mood b. 1. c. 7. | . 
1. But 


0 
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lottin 1). But by the act, 3 Geo. 2. c. 11. Every pariſh ceſs made at an 
>. + : _ for hy repair of the pariſh-church or chapel, or other neceſſ,y! 
charges belonging to ſuch church or chapel, ſhall in ten days after the 
ſame is ſo agreed upon be equally applotted upon the inhabitants, by th, 
churchwardens or other perſons appointed for that purpoſe by the major 
part of the proteſtant pariſhioners in veſtry aſſembled. Sect. 3 
Notice ofa (2) Which applotment {hall be returned to the miniſter of the pariſh, 
veſtry. who the firſt Sunday after he hath received the ſame, ſhall after divine fe. 
vice in the morning give publick notice thereof, as alſo of a veſtry to be held 
in ten days after ſuch notice, in order to have the ſaid applotment ex. 
mined into, at which veſtry the major part of the proteſtant inhabitan; 
there aſſembled ſhall have power to hear all parties who ſhall object to 
the ſaid applotment, and to make ſuch alterations as to them ſhall ſeen 
reaſonable, and finally to aſcertain the ſame. 
Tranſeripts to (3) And after the ſame is ſo aſcertained they ſhall cauſe two diſtin 
be made. tranſcripts thereof to be made, each to be ſubſcribed by the miniſter, 
churchwardens and three of the proteſtant pariſhioners then preſent, one 
art whereof ſhall remain with the miniſter and pariſhioners, and the other 
| ſhall be delivered to the churchwardens, who ſhall with all convenient 
expedition proceed to collect and levy the ſame, to be applied to the uſe; 
for which it was ordered. 1[6:d. 
Rate how to If any refuſe to pay the rates, being demanded by the churchwardeny, 
be recovered. they are to be ſued for in the eccleſiaſtical courts, and not elſewhere, Gil 
219. Degge 171. | | 
Sian bs 4. But by the 12 Geo. 1. c. 9. Such money as ſhall be aſſeſſed and 
levy ceſſes, ordered at veſtries for building and repairing of churches, ſhall be levied 
| by warrant under the hands and ſeals of two juſtices of the peace of the 
county where ſuch pariſh doth lie, by the churchwardens, by diſtreß 
and ſale of the goods of the perſons refuſing or neglecting to pay the 
ſums applotted on them purſuant to ſuch act of veſtry, together with 
the charges of ſuch diſtreſs and ſale, returning the overplus if any. 
> Os 
Appeal to 3 (5) And in caſe any perſons ſhall think themſelves aggrieved by ſuch 
ſeſſions, applotment or the levying thereof, they ſhall be at liberty to appeal to 
f the next quarter: ſeſſions held for the ſaid county, who are finally to de- 
termine the ſame. hid. | 


. Their duty as to repairs ; and therein concerning church ſeats. 


Who ſhall re- 1. Of common right, the ſoil and freehold of the church is the par- 
pair, ſon's ; the uſe of the body of the church, and the repair of it, common 
to the pariſhioners; and the diſpoſing of the feats therein, the right of 

| the ordinary. Gibſ. 221. e e : 
Who may 2. The ſpiritual court may compel the pariſhioners to repair the body 
compel the of the church, and may excommunicate every one of them till it be 
m_ be repaired ; but thoſe that are willing to contribute ſhall be abſolved, til 
the greater part agree to a tax. Read, Ch. Service. 7 i 

3 


O 
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If the churchwardens erect or add any thing new, either to the fa- Difference be- 
brick of the church, utenſils, or church yard, they muſt have the con- Oe adding 
ſent of the pariſhioners; and if ſuch additions are in the church, the erg. 1 
biſhop's licence is alſo neceſſary. But where neceſſary repairs are want- pairing the 
ing, the greater part of the pariſh will bind the leſs ; and if the major old. 
part will not conſent, where repairs are neceſſary, the churchwardens 
may repair without their conſent, if upon notice given they refuſe to 
meet, or when they are met, refuſe to make a rate. But if a church 
fall down, the pariſhioners are not bound to rebuild it. Read. Ch. Service. 
1 Vent. 367. 
4. But i a church be ſo much out of repair, that it is neceſſary to Majority may 
pull it down, or ſo little, that it needs to be enlarged, the major part of rebuild. 
the pariſhioners may make a rate for new building, or enlarging, as there 
ſhall be occaſion. This was declared in the 29 C. 2. by all the three 
courts fucceſlively ; notwithſtanding the cauſe was laboured by a great 
number of quakers, who oppoſed the rate. Gib/. 221. | 
5. The parſon, that is, the ſpiritual rector, or alſo the lay impropria- Repairing the 
tor, are bound by common right to repair the chancel, and is thereupon chancel. 
intitled to the chief ſeat therein, unleſs another hath it by preſcription ; 
yet he hath not the diſpoſal ofthe ſeats therein, but the biſhop. Gib/. 
223, 224. 
5. An iſle in a church, which hath time out of mind belonged to a Repairing an 
particular houſe, and been maintained and repaired by the owner of that if. 
houſe, is part of his frank tenement, and the ordinary cannot diſpoſe of 
it, or intermeddle in it. Gib/. 221. | 
7. Aſeat, or priority in a ſeat, in the body of the church, may be pre- Seat infepara- 
{cribed for as belonging to a houſe, if it hath been uſed, and alſo repair- ble trom the 
ed, time out of mind, by the inhabitants of ſuch houſe. Gi 221, bonſe. 
And no one can claim a feat in a church by preſcription, as appendant 
or belonging to land, but it muſt be laid as belonging to a houſe, in reſ- 
pect of the inhabitancy thereof. Wood b. 1. c. 7. | 
And therefore a ſeat may not be granted to a perſon and his heirs ab- 
ſolutely ; for the ſeat doth not belong to the perſon, but to the inhabi- 


tant. Gibſ, 2217. 


V. Their duty as to ſundry other matters. 


1. They are to ſee that the church ways be well kept and repaired. Chuch way. 
And the right to a church way may be claimed and maintained by a libel 
in the ſpiritual court. 2 Noll Abr. 287. ä 5 

2. Churchwardens have the care of a benefice during its vacancy: vacancy. 
having firſt taken out a ſequeſtration from the ſpiritual court, they are 
to manage all the proſits and expences of the beneſice for him that ſhall 
next ſucceed ; plow and ſow his glebe ; take in the crop; collect tithes ; 
thraſh out and ſell corn; repair Touſes and fences, and the like, And 
they ſhall take care that during the vacancy the church thall be duly ſerv- 
ed by a curate approved by the biſhop, whom they are to pay out of the 
profits of the beneſice. And if the ſucceſſor thinks himſelf 3 by 

J. N them, 
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s them, he may appeal to the eccleſiaſtical judge. Par. L. 99. Camp. Par. 
OF. go | | : 
Worldly call- 1 They (or the conſtable) ſhall levy the penalties for perſons exerciſing 
ing on the their wordly calling on the Lord's day. 7 V. 3. c. 17. | 
no 4 day: 4. They ſhall ſuffer no plays, feaſts, banquets, ſuppers, church ales, 
che 4, Arinkings, temporal courts or leets, lay juries, muſters, or any profane 
uſuage to be kept in the church or church yard. Can. 92. 
Attending di- 5. They ſhall ſee that the pariſhioners reſort to church, and continue 
vine ſervice. there orderly, during divine ſervice; and ſhall preſent the defaulters. 


Can 88. 
Loiteringin 6. They ſhall not ſuffer any idle perſons to abide either in the church. 


. the church yard, or church-porch, during the time of divine ſervice or preaching ; 


* but ſhall cauſe them to come in, or to depart. Can. 88. 


Levying 124. 7: They ſhall levy the forfeiture of 12d. a Sunday, on the goods of 
a Sunday, c. perſons not coming to church. 2 Eliz. c. 2. 
Sports on the 8. They (or the conſtable) ſhall levy the penalty of 3s. 4. for uſing 
Lord's day. unlawful paſtimes on the Lord's day. En. t. 1 Car. 1. c. 1. 
Excommuni- g. They ſhall keep excommunicated perſons out of the church. Can. 88, 
89838 10. They ſhall take care to have in the church a large bible, book of 
the church. common paayer, book of homilies, a font of ſtone, a decent communi. 
on table, with proper coverings, the ten commandments ſet up at the eaſt 
end, and other choſen ſentences upon the walls, a reading deſk, and pul. 


pit, and cheſt for alms; all at the charge of the pariſh. Can. 94, gs, 
6 


Keys of the * 11, They ought to keep the keys of the belfrey, and to take care that 
beltrey. the bells be not rung without good cauſe, to be allowed by the miniſter 
and themſelves. Can. 92. 


VI. Of preſentments ; and therein concerning ſideſmen or aſſiſtants. 


Oath to pre- 1, Churchwardens by their oath are to preſent or certify to the biſhop, 
ſent. br his officer, all things preſentable by the eccleſiaſtical laws, which relate 
; to the church, miniſter and pariſhioners. 
Book of arti- 2+ The articles delivered to them for their direction, are for the moſt 
cles. part founded on the book of canons made in the year 160 3, and the ru- 

bricks of the common prayer. 


88 3 4. They may preſent as often as they pleaſe, but ſhall not be obliged a- 


ſent. bove once a year where it hath ſo been uſed, and not above twice any 
Where, except it be at the biſhop's viſitation. Can. 66, 67. | | 

Fee for tak- 5. For the preſentments of any church or chapel for one year, the re. 

ing in preſent- giſter ſhall have only 4d. Can. 66. 35 

Minifler may 6 6. The miniſter may preſent where the churchwardens neglect. Can. 

3 4. But ſuch preſentment ought to be upon oath. 2 Vent. 42. 

Sideſmen. 7. In larger pariſhes, there are officers called ſideſmen (antiently ſynodſ- 


men, otherwiſe called queſtmen) to aſſiſt the churchwardens in their en- 

rey 2d, „ offenders: They ſhall be choſen yearly in 
ater week by the miniſter and pariſhioners, if ; 1t not, 

bY ths bikes Tow ih p ners, if they ſhall agree; if no 


1 


Churchwardens. 1359 


8. The ſideſman's oath, ſaid to have been agreed on by the civilians Sideſman's 
and common lawyers, 1s this : oath. 


« You ſhall ſwear, that you will be aſſiſtant to the churchwardens in 
« the execution of their office, ſo far as by law you are bound : So help 
« you God.” Gib. 242. 


9. Whereas churchwardens are ſworn, and miniſters charged, to pre- Preſentment 
ſent as well crimes and diſorders, as alſo the common fame which is ſpread en common 
abroad of them, whereby they are ſometimes troubled by the delinquents * 

or their friends; all judges both eccleſiaſtical and temporal are (by the 

65th canon) admoniſhed and exhorted, as they regard and reverence the 

fearful judgment ſeat of the higheſt Judge, that they admit not in any of 

their courts any ſuit againſt churchwardens or miniſters for any ſuch 
reſentments ; confidering that they tend to the reſtraint of ſhameleſs 

impiety, and that the rules of charity and government do preſume they 

did nothing therein of malice, but for the diſcharge of their conſciences. 

But as common fame 1s often falſe, and as it is better that ten offen- 
ders ſhould eſcape than one innocent perſon ſhould ſuffer, and as the 
above canon ſuppoſes that an action may be brought for ſuch preſent- 
ment ; it ſeemeth good to uſe caution in this matter, unleſs the offence 
be very notorious. 

10. But by 6 Geo. 1. c. 6. All perſons who by law are required to make Affidavit be- 
preſentments unto any eccleſiaſtical judge, ſhall before ſuch preſentment fore 2 citation 
be received and citation thereon granted upon oath be interrogated 
and examined, or produce ſome credible witneſs to be ee and 
examined by the eccleſiaſtical judge unto whom ſuch preſentment is 
made, which examination ſuch judge is to cauſe to be reduced into 
writing and to atteſt, as alſo to lodge in the regiſtry and to annex the 
ſame unto the depoſitions in manner above mentioned. Sect. 11. 


VII. Their accounting. 


1. At the end of the year, or within a month after at moſt, they ſhall When to ac- 
before the miniſter and pariſhioners (at a veſtry) give up a juſt account of count. 
ſuch money as they have received, and alſo what particularly they have 
beſtowed in reparations, and otherwiſe, for the uſe of the church ; and 

thall deliver up to the pariſhioners the money and pariſh goods in their 
hands, to be delivered over by them to the next churchwardens by bill 
indented. Can. 89. f . 

2. And if they refuſe, they may be preſented at the next viſitation by How compel- 
the new churchwardens; or any of the pariſh that are intereſted may led to ac- 
by proceſs call them to account before the ordinary; or the ſucceeding unt. 
churchwardens may have a writ of account at common law. And if 

they have diſburſed more than they have received, the ſucceeding 
churchwardens {hall pay what is due to them, and account it among 

their diſburſements. 1 Rois Abr. 121. 5 

Z 2 (1) And 
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_ Churchwardens. 
Neglecting to (1) And by the 3 Geo. 2. c. 11. If any churchwardens ſhall wilfully 


account. neglect or refuſe to collect any pariſh tax or ceſs ſo applotted and aſcer. ſuc 

tained as aforeſaid, or at the expiration of their office ſhall refuſe or ne. as 

gle to account for the ſame in any veſtry to be held for that purpoſe, of by 

which ten days notice ſhall be given in ſuch church or chapel immediate. unc 

ly after divine ſervice in the morning, it ſhall be lawful for the ſucceed. 8 

ing churchwardens to ſue for and recover from the ſaid churchwardens ha 

the ſums in the ſaid applotment contained. See. 3. cuſ 

Refuſog to (2) Or if after an account ſtated in manner aforeſaid, any ſuch church. Gib 

agg ba. warden ſhall after a demand made, refuſe or neglect to pay the balance of 

; ſuch account remaining in their hands to the ſucceeding churchwardeng, the 

it ſhall be lawful for the ſucceeding churchwardens to ſue for and reco. mu 

ver from the ſaid churchwardens ſuch reſpective ſums, in caſes where the cel] 

ſame does not exceed twenty pounds, by civil bill at the general aſlifes to | 

be held for the county where ſuch pariſh-church or chapel is, or where bod 

ſuch pariſh-church or chapel is within the city or county of Dublin at the the 

general quarter-ſefſions to be held for the ſaid city or county; and in | 

caſes where any ſuch ſum exceeds twenty pounds, the ſame to be ſued for by 

and recovered by action of debt, c. in any of his Majeſty's Four-Courts aft 

of Dublin. | | ſon 

— y Y (3) And in ſuch ſuit or action, the aforementioned applotment ſub. 

| ws . ſcribed by the miniſter, churchwardens, and three pariſhioners, ſhall be int 

ſufficient evidence to charge the defendants with the ſeveral ſums con- | col 

tained in the ſaid applotment, and the account ſtated as aforeſaid ſhall be & the 

admitted as ſufficient evidence to charge the defendants with the balance acc 

of ſuch account. / 4. | | pu! 

Allowances to (4) Provided that if any ſuch churchwardens refuſing to account as S ar 
be made. = aforeſaid ſhall after judgment obtained againſt them, and payment made 

as aforeſaid, apply to the miniſter and ſucceeding churchwardens to be 

L admitted to account, the miniſter, churchwardens, and pariſhioners in 

; veſtry aſſembled ſhall take ſuch account, and ſuch ſucceeding church- | 

f wardens ſhall pay back all ſuch ſums as the churchwardens ſo accounting SE 4 

| ſhall prove to have been applied to the uſe of the pariſh, and alſo fuch 1 
ſums as they can make appear upon oath could not be collected, by reaſon | 
of the poverty or other circumſtances of the parties upon whom they 4 
were applotted, which oath any juſtice of the peace for the city or coun- FE 
ty, or county of the city where ſuch pariſh church or chapel hes, are re- 

quired to adminiſter. / 5. | | 

; Appealtothe (5) And if the churchwardens ſo accounting ſhall find themſelves ag- 

g | ſeſſions, | grieved by the determination of the ſaid miniſter, ſucceeding church- | | 
wardens, and pariſhioners upon taking ſuch account, they may appeal to fv 
the juſtices at the next general quarter: ſeſſions for the county where ſuch vir 
pariſh church or chapel is, who are impowered to ſummon and examine cla 

| witneſſes upon oath and ſinally to determine the ſame. ſha 
Repayment, (6) And in caſe they ſhall adjudge any ſum to be repaid by the ſuc- 4 
ceeding churchwardens to the . ſo accounting, to cauſe | 
the ſame to be levied by diſtreſs and fale of the goods of ſuch ſucceeding ch. 
churchwardens or any of them, by warrant under the hands and ſeals of oh 
any two of the juſtices preſent at the faid ſeflions. | the 


(7) And 
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And in caſe they ſhall confirm the determination of the miniſter, Coſts of ap- 
fcceeding churchwardens, and pariſhioners, they ſhall award ſuch coſts 2*%) 

2s they ſhall think reaſonable not exceeding forty ſhillings, to be levied 

by diſtreſs and ſale of the Soars of the perſons ſo appealing by warrant 

under the hand and ſeal of two of the juſtices preſent at the ſaid ſeſſions. 

8, If the cuſtom of the pariſh is, for a certain number of perſons to Accounting 
have the government thereof, and the account is given up to them; the to a ſelect 
cuſtom is a good cuſtom, and the aTcount given to them a good account. rellry. 

ib/. 242. | 
: 4 Mr. Barlow ſays, that for diſburſements of any ſum not above 40 s. youckers, 
their own oath is held ſufficient proof; but for all ſums above, receipts 
muſt be produced. Barl. 105. But it may be more ſatisfactory if re- 
ceipts be produced for all. 

10. The allowance of the account may be by entering it in the church Allowance of 
book of accounts, and having it ſigned by thoſe in the veſtry who allow the accounts 
the accounts. Barl. 105. Fo fy 

11. When they have faithfully accounted, and their account, is allowed Account al- 
by the miniſter and major part of the pariſhioners preſent, it ſhall not lowed final. 
afterwards be in the power of any to make them account again; unleſs 
ſome fraud in their account is afterwards diſcovered. Mood b. 1. c. 7. 

E. 7 G. 2. Wainwright and Bagſhaw. The churchwardens were cited 
into the court of Litchfield to account. They pleaded, that they had ac- 
counted at the veſtry according to law. Which plea was rejected; and 
thereupon a prohibition was granted : for the ordinary is not to take the 
account, he can only give a judgment that they do account ; and to what 
purpoſe ſhould they be ſent back, to thoſe who have taken their accounts 


2lready. Str. 974, 1133. 0 


c | VIII. Their puniſhment on miſbehaviour, 


- | 
| 1. If the churchwardens wafte the goods of the church, the new Churchwar- 
churchwardens may call them to an account before the bithop, or bring gun wag 


their action at common law. Read. Ch. Service. 


2. But churchwardens are not anſwerable for indiſcretion, but for de- Not an{wera- 
ceit only, if they lay out more money than is needful. Wood b. 1. c. 7. 6 tan 


IX. Their indemnity on doing their duty. 


If any action be brought againſt any churchwardens, or perſons called Double coſts. 
worn men, executing the oflice of churchwarden, for any thing done by 
virtue of their office, they may plead the general iſſue, and give the ſpe- 
cal matter in evidence; and if a verdict is given for them, or the plaintiff 
ſhall be nonſuit, or diſconcinue, they ſhall have double coits. 10 Car. 1. 


fe. 2. c. 16. 


Action for 


In Kercheval's caſe, M. 8 Car. An action was brought againſt the RD, 
churchwardens for a preſentment upon common fame of incontinency. i 
Upon not guilty, it was found for the churchwardens, and moved that 


they might have double coſts: but it was reſolved, that this being merely 
eccieſiaſtical, 
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eccleſiaſtical, is not within this ſtatute ; for that the ſtatute was never 
intended, but where they ſhall be vexed concerning temporal matters, 
which they ſhall do by virtue of their office, and not for preſentment; 
concerning matters of fame. Cro. Car. 285, 286. : 

Regiſter how 2. They ſhall have a box, wherein to keep the regiſter, with three 

to be kept. Jocks and keys, two keys to be kept by them, and one by the miniſter ; 
every Sunday they ſhall ſee that the miniſter enter therein all chriſtningy, 
weddings, and burials that have been the week before; and at the bot. 
tom of every page, they ſhall (with the miniſter) ſubſcribe their names. 
And they ſhall, within a month after March 25, yearly, tranſmit to 
the biſhop a copy thereof for the year before, ſubſcribed as aboye, 


Can. 46. 


| Evidence. And ſuch regiſter, being carefully preſerved, is good evidence ; and the 


falfifying of it is puniſhable at the common law. Gib/. 229. 
Bread ard 3. They ſhall, at the charge of the pariſh, with the advice and direc. 
wanne ny com tion of the miniſter, provide bread and wine againft the communion, 
: Cath 48. : 
4. They, (or the overſeers) ſhall levy the penalty of 5/7. for an in. 
cumbent not reading the common prayer once a month. 17 & 18 
Car. 2. c. 6. 
Strangers 5. They ſhall not ſuffer any ſtrangers to preach, but ſuch as ſhall 
preaching, appear qualified on ſhewing their licence; and they ſhall ſee that fuch 
preachers regiſter or ſubſcribe their names in a book to be kept for that 
purpoſe, with the day when they preached, and the biſhop's name who 
granted the licence. Can. 39 
Perſons deni- 6. Perſons who murder themſelves, or die excommunicated, are de- 
ed chriſtian nied chriſtian burial; and therefore the church-wardens are not to ſuffer 
them to be buried in the church or church-yard, without ſpecial licenſe 
from the biſhop. Degge 183. | 
Servants fir- 7. They ſhall receive the penalty for ſervants careleſly firing houſes, 
ing houſes. 2 (Geo. I. cap. 5. 


Tracinghares. 8. They ſhall receive the penalties for tracing hares in the ſnow (and 


other game penalties). 10 Will. 3. cap. 8. | 
Surveyors of — 9. They ſhall join with the conſtable and ſurveyor of the high-ways 
the highways. in chuſing and returning new ſurveyors. 11 Jar. I. cap. 7. 


Clergy. 


I. Clergymen. 
IT. Benefit of clergy. 


I. Clergymen. 


* 


88 . \ ND Mr. Hawkins ſays, clergymen are within the purview of the 
ſtatutes relating to the repair of highways, in reſpect of their 


ſpiritual poſſeſſions, as much as any other perſons whatſoever in reſpect 
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other poſſeſſions; for the words are general, and there is no kind 
o „e the faid ſtatutes, that any particular perſons ſhall be 
xempted more than others. 1 Haw. 204. n. 377. . 15. : 
2. And it ſeems to be now generally ſettled, that clergymen are liable Apd ts other 
to al publick charges impoſed by act of parliament, where they are not 3 
ſpecially excepted. ; : | 
. The ordinary may puniſh clergymen for incontinency, by commit- May be im- 

ting them to ward or priſon by his diſcretion. 1 H. 7. c. 4. * prong for 

4. A perſon, laying violent hands on a clergyman, may be puniſhed Privilege oh 


in the eccleſiaſtical ow E. At. 13 Ed. 1. Circumſpecte agatis. En. ff. gan . 
„„ 2 Lit. 2. ault. 

Fl 3 3 may have the benefit of clergy a ſecond, 3 the 

or third time, or oftner. 2 H. H. 374, 375. s = 

6. Aclerk in holy orders ſhall not be burned in the hand, but ſhall ghaf not be 
have the ſame privilege as if he had been burned in the hand; and there- burnt in the 
fore ſhall not be drawn in queſtion in the eccleſiaſtical court to deprive land. 
him, or inflict any eccleſiaſtical cenſure upon him. 2 H. H. 389. ; 

7. To the intent that clergymen may the better diſcharge their duty in ghall not ſerve 
celebration of divine ſervice, and not be intangled with temporal buſi- 2 
neſs; if any of them be N any temporal office, he may have his offices. 

it to be diſcharged. 1 In}2. 96. : 

Wi e ee perfor uk this privilege, that they ought not in per- _ NN 
jon to ſerve in war. 2 Inft. 4. W e 
9. Eccleſiaſtical perſons are not bound to appear at the torn, or view 2 

of frankpledge. En. /?. 52 H. 3. c. 10. En. it. ꝙ Ed. 2. c. 3. 2 Inſt. 4. torn. 

10. No clergyman ſhall be arreſted in any church or church- yard, qual not be 
whilſt he attends to divi ne ſervice, on pain of impriſonment of the offen- arreſted in 
der, and ranſom at the king's will, and gree to the party arreſted. En. the church 

e. . iN. . e 15, ; ; 

2 But he bo. Rod Go eg (if not on a Sunday) is good in law. 
Watſon c. 34. p. ; 5 5 

4 k The bode * a clergyman may not be taken by force of any proceſs 8 * 
upon a ſtatute ſtaple, or {tatute merchant. 2 Inſt. 4. n „ 

12. If an action of treſpaſs, debt, account, or other action wherein 
proceſs of capias lies, be brought againſt a clerk in holy orders, and the 3 
meriff return that he is a clergyman beneficed, having no lay fee in which 
he may be ſummoned, in this caſe the plaintiff cannot have a capias to 
arreſt his body, but a writ to the biſhop to compel him to appear. 2 Uf. 

VDegge 157. : 

; 13. ſ a IR be bound in recognizance in the chancery, or in any g,.; hal! 
other court, and he pay not the ſum at the day ; by the common law, if not levy 8 
the perſon had nothing but eccleſiaſtical goods, the recognizee could not Ae * 

have a levari facias to the ſheriff to levy the ſame of theſe goods, but s 

the writ 70 to be directed to the biſhop to levy the ſame of his 


Or on à Ca- 


eccleſiaſtical goods. 2 In}. 4. | 


14. A clergyman ſhall be amerced only according to his lay tenement, Shall "ot be 
and not after the quantity of his ſpiritual benefice. Magn. Chart. c. 14. reaped 
Gibſ. Ic. 

Pls 15, Diſtreſſes , 
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Difreſs not to 146. Diſtreſſes ſhall not be taken by ſheriffs, or other of the king, 
be made on miniſters, in the inheritance of the church wherewith it was anciently 
his ſpiritual endowed; but otherwiſe it is of late purchaſe. En. ft. 9 Ed. 2. c. 9. 
inheritance. ; 
2 Inſt. 4. Gib. 18. | | 

Shall not pay 16. A clergyman is not bound to pay tolls or other like cuſtoms, for 
toll of his ſpi- his eccleſiaſtical goods; and if he be moleſted therefore, he may haye ; 
ritual goods. rit for his diſcharge. 2 In/t. 4. Gihſ. 21. : 

And this not only for all the goods and merchandizes of clergymen 
gotten upon their church livings, but alſo for all goods and merchandizes 
by them bought, to be ſpent upon their rectories and church livings 
Degge 153. 

Obſervation, w AP Coke, in his readings on the Magna Charta, ſays thus, True 
« jt is, that eccleſiaſtical perſons have more and greater liberties than 
ther of the king's ſubjects, wherein to ſet down all would take up x 
« whole volume of itſelf, and to ſet down no example agreeth not 
«© with the office of an expoſitor; therefore ſome few examples ſhall be 
« expreſſed, and the ſtudious reader left to obſerve the reſt as he ſhal 
C read them in our books, and other authorities of law.“ And the inſtances 
he gives, are chiefly thoſe which are mentioned above; nevertheleſs Ido 
not find any author fince his time, who hath faid what are thoſe other 
many and great privileges of the clergy ; but the authors do generally 
adhere to theſe particular inſtances, probably as being ſupported by ſo 
great an authority: Other privileges have been aboliſhed ſince his 
time by acts of parliament, and the adjudications of the temporal courts, 
and others perhaps loſt by diſuſe ; and poſſibly ſome of the inſtances 
above-mentioned would have been gone likewiſe, or not looked upon as 
of ſo much authority, if they had not been vouched by Lord Cie. 


IT. Benefit of clergy. 


J. Original of the benefit of clergy. 
II. By what perſons it may be demanded. 


III. In what caſes it may be demanded. 
IV. At what time it muſt be demanded. 
V. Effeft of clergy allowed. 


I. Original of the benefit of clergy. 


Original of 1 ENTLY princes and ſtates, converted to Chriſtianity, in 
the benefit of tavour of the clergy, and for their encouragement in their offices 
clergy. and employments, and that they might not be ſo much intangled in ſuits, 
did grant to the clergy very bountiful privileges and exemptions ; and 
particularly, an exemption of their perſons from criminal proceeding), 
in ſome capital- caſes before ſecular Judges ; which was the true original 


of the beneſit of clergy: ; 
The clergy increaſing in wealth, power, honour, number, and in. 
tereſt, afterwards ſet up for themſelves; and that which they obtained 


by the favour of princes and ſtates at firſt, they now began to c__ a5 
their 


W. 


3 
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their right, and a right of the higheſt nature, namely, by the law of 
God ; and by their canons and conſtitutions endeavoured, and in ſome 
places obtained, vaſt extenſions of theſe exemptions, both with regard 
to the perſons concerned, to wit, not only to perſons in holy * 6 
but alſo to all that had any kind of ſubordinate miniſtration relative to 
the church; and likewiſe in reſpect of the cauſes, exempting as far as 
they could all cauſes of clergymen, as well civil as criminal, from the 
juriſdiction of the ſecular power, and wholly ſubordinating them imme- 
diately and only to the eccleſiaſtical juriſdiction, which they ſuppoſed to 
be lodged firſt in the pope by divine right and inveſtiture from Chriſt, 
and from the pope ſhed abroad into all ſubordinate eccleſiaſtical juriſdic- 
tions. 

And by this means they endeavoured, and in ſome kingdoms and 
for ſome ages obtained, that there was a double ſupreme power in every 
kingdom; the one eccleſiaſtical, abſolute, and independent upon any but 
the pope, over eccleſiaſtical men and cauſes; and the other ſecular, of 
the king or civil magiſtrate. 

But this claim of exemption, altho' it obtained much in this kingdom, 
yet grew ſo burdenſome, that it was from time to time qualified and 
abridged by the civil power, ſometimes by acts of parliament taking it 
away in ſome caſes, ſometimes by the interpretation and conſtruction of the 
judges, and ſometimes by the contrary uſage of the kingdom: for eccleſi- 
aſtical canons never bound in England, farther than they were received, 
and ſo had not their authority from their own ſtrength and obligation, 
but from the uſages and cuſtoms of the kingdom that admitted them, 
and only ſo far forth as they were ſo admitted. 

And therefore if they were indicted in caſes criminal, but not capital, 
nor wherein they were to loſe life or limb, there the privilege of clergy 
was not allowed ; and therefore not in indictments of treſpaſs or petit lar- 
ceny. 5 

Alfo it was not allowed them in high treaſon. | 

But, at the common law, in all caſes of felony or petit treaſon, clergy 
was allowable, excepting two, in/idiatores viarum, & arſon. 2 H. H. 323, 


330. 


II. By what perſons it may bs demanded. 


1. By a favourable interpretation of the ſtatutes ng to the benefit Others beſide: 
of clergy, not only thoſe actually admitted into ſome inferior order of clergymen. 


un the clergy, but alſo thoſe who were never qualified to be admitted into 
cc Wy orders (which was formerly tried by putting them to read a verſe) have 
its, been taken to have a right to this privilege, as much as perſons in holy yr, 
and orders. 2 Haw. 338. n. 474. . 3. | Ye 3 12a 
17 2. But by the common law, a woman could not have the beneſit of women, .: 


dery : but now by the ſtat. 9 Will. 3. cap. 32. a woman convicted or 
outlawed for any felony, for which a man might have his clergy, ſhall 
upon praying the benefit of that ſtatute, be ſubject ouly to ſuch puniſh- 
ment as a man would be in the like caſe. 1 

| 2 3. 10 ö | / 
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Hereticks, 
Jews, Turks, 
perſons ex- 
communicate, 


Perſons. hav- 
ing had cicrgy 
once, 


Burning in 
the hand, 


Burning nct 
a concluſive 
proof of the 
couviction. 


Conviction 
hyw 10 be 
certificd. 


How it may 
be otherwile 
certiticd. 


How tried 
whether he 1s 
the ſame per- 
ſon, 
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. Lord Hale fays, A perſon convicted of hereſy, a Jew, or a Turk, 
mall not have their clergy ; but a perſon excommunicate {hall have his 
ny. 216 7 373 : 

But by 9 Ann. cap. 6. which aboliſhed the ceremony of reading, the 
wall of partition (as Sir Micoael Taſter expreſſes it) between ſubject and 
ſubject under one and the ſame degree of guilt, is taken away; which 
meaſure intitled to the indulgence of the law, in common with the reſt 
of their fellow ſubjects, all thoſe who before were ſuppoſed to be under a 
legal incapacity for orders, as Jews and ſome others were, and likewiſe 
thoſe who in preſumption of law were not qualified in point of learning, 
of which reading a ſcrap of Latin ( viz. miſerere mei deus) which they 
called the neckver/7, was commonly made the teſt. And from this period, 
the meaſure of puniſhment hath been governed by the degrees of real 
guilt, and not by the function or abilities of the offender. gt. 305, 6, 

4. By the 4 H. 7. c. 13. Every perſon (not being within orders) who 
hath been once admitted to his clergy, ſhall not be admitted to the ſame a a 
ſecond time. 

5. And if he is convicted of murder, he ſhall be marked (unleſs he isa 
peer, 2 H. H. 376) with an M. on the brawn of the left thumb; and if 
tor any other felony, with a T. 4 H. 7. c. 13. 

6. But he ſhall not be ouſted of his clergy, by the bare mark in his 
hand, or by a parol averment, without the record teſtifying it, or a 
tranſcript thereof (according to the following ſtatutes). 2 H. H. 373. 

And therefore the burning in the hand ſeemeth now to be of little uſe, 
and (as Sir Michael Fiter obſerves) can ſcarcely be called even ſo much as 
a {light puniſhment, but rather a piece of abſurd pageantry, tending nei- 
ther to the reformation of the offender, nor for example to others; to wit, 
burning the offender in the hand with an iron ſcarcely heated. Fo. 372, 

7. By 7 Will. 3. cap. 32. . 7. The clerk of the crown, or of the 
peace, or of affize, ſhall certify a tranſcript briefly of the tenor of the in- 
dictment, outlawry, or conviction, and attainder, into the king's bench 
in 40 days: And the clerk of the crown, when the. judges of aſlize, or 
Juſtices of the peace write to him for the names of ſuch perſons, ſhall cer- 
tify the ſame with the cauſes of the conviction or attainder. 

8. Another method is given by the 9 An. c. 6. which enacts, that the 
clerk of the crown, clerk of the peace, or clerk of aſſize, where a per- 
ſan admitted to clergy ſhall be convicted, ſhall.at the requeſt of the pro- 
ſecutor, or any other on the king's behalf, certify a tranſcript briefly and 
in few words, containing the effect and tenor of the indictment and con- 
viction, of his having the benefit of clergy, and the addition of the par- 
ty, and the certainty. of the felony and conviction, to the judges where 
ſuch perſon ſhall be indicted ſor any ſubſequent offence. / 5. 

9. Alto it ſeems, that if the party deny that he is the ſame perſon, il- 
ſue muſt be joined upon it, and it muſt be found upon trial that he is the 
lame perſon, before he can be ouſted of. clergy. 2 H., H. 373. 
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II]. In what caſes it may be demanded. 


1. By the 25 Ed. 3. „. 3. c. 4. All manner of clerks, who ſhall be Formerly al- 
convicted before the ſecular judges, for any treaſons or felonies, touching lowed in all 
other perſons than the king himſelf, ſhall have the privilege of holy felonies. 
church. 

2. Clergy was never allowed in this nation, in caſes of high treaſon, gut not in 
nor is it allowed on indictments of petit larceny or treſpaſs ; but by the treaſon or pe- 
above recited act, clergy was allowed in all treaſons and felonies, except tit larceny. 
treaſon againſt the King : So that after this ſtatute, the benefit of clergy 
might be pleaded and allowed in all other treaſons and felonies. Hale's 
Pl. 230. 2 H. H. 326. | 

z. Conſequently, wherever clergy is not allowable in any other cafes, Clergy taken 
is is taken away by ſome ſubſequent act of parliament. Hale's Pl. 230. aha by A- 

4. Conſequently, where a new felony is made by an act of parliament, Allowed 5 
dlergy is to be allowed, unleſs expreſly taken away by ſuch ſtatute. Hale's 2 
Pl. 230. unleſs ex- 

and if it maketh a new felony, and takes away clergy not generally, 2 —_ 
but in ſuch or ſuch caſes, regularly in other caſes, clergy is allowable; as 
if it take away clergy in caſe the party be convicted by verdict, yet he 
ſhall have his clergy, if he ſtand mute. 2 H. H. 335. 

But this is in part remedied by g Will. cap. 32. which enacts, that if 
any perſon be indifted of any oftence, for which by virtue of any former 
ſtatute he is excluded from clergy, if he had been convicted by verdict or 
confeſſion ; 1f he ſtand mute, or will not anſwer directly, or challenge 
peremptorily above 20 of the jury, or be outlawed, he ſhall not be ad- 
mitted to his clergy. / 2. But this extends not to appeals, nor to offences 
made felonies by ſubſequent ſtatutes. 2 Haw. 348. n. 488. 

But if the ſtatute enacts generally, that it ſhall be felony without be- 
| nelit of clergy, or that he call ſuffer as in caſe of felony without bene— 
| ft * clergy, this excludes it in all circumitances, and to all intents. 

2 H. H. 336. | | 

3 5 further, from what hath been ſaid, that in all caſes Therefore 
where an act of parliament ouſteth clergy, in caſe of any felony, the where clergy 

indictment muſt preciſely bring the party within the ſtatute ; otherwiſe, 8 

| although poſſibly the fact itſelf be within the ſtatute, and it may fo ap- ment malt 

bear upon the evidence, yet if it be not ſo alledged in the indictment, bring the of- 

the party, though convict, fhall have his clergy. 2 H. H. 336. fence within 

But although the caſe be fo laid in the indictment, that it comes with- 9 

in the ſtatute, to exempt. the priſoner from clergy, yet if upon the evi- 

dence it fall out, that though it be a felony, yet it is not ſo qualified as 

hid in the indictment, the jury ought to find him guilty of the felony 

ſimply, but not as-to the matter laid in the indictment, and thereupon 

the priſoner fhall be admitted to his clergy; and this is commonly 

done. 2 H. H. 336. 

6. But if the offence was capital at the common law, and a ſtatute Indictmenton 
only excludes it from clergy; the indictment in ſuch caſe need not à talute 


1. Which ouſteth 
944 2 conclude of clergy an 


0 
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offence which conclude again/t the form of the ſtatute, becauſe the ſtatute doth not alter the 
was felony at nature of the offence, but leaves it to its proper judgment, and only 
common law. Les away a perſonal privilege of exemption. from ſuch judgment, 


2 Haw. 342. n. 480. . 25. / 
7. Furthermore, from what hath been obſerved above, it follows, 


that where an act taketh away clergy from the principal, and faith no- 
thing of the acceſſary; the acceſlaries as well before, as after, ſhall have 


their clergy. 11 Co. 37. Tft. 355. 


Acceſſary. 


IV. At what time it muſt be demanded. 


Fu be des 1. By the ancient common law, the beneſit of clergy was demanded 

manded after as ſoon as the priſoner was brought to the bar, before any indictment o 

conviction. Other proceeding againſt him; but this was found a great inconvenience 
to the priſoner, becauſe poſſibly he might have been acquitted of the fe. 
lony ; or if not, yet incaſe of an inqueſt of office, he loſt his challenges 
to ſuch inqueſt, and yet upon ſuch inqueſt found, he forfeited his goods, 
and the profits of his lands; and therefore Priſot Ch. J. with the advice 
of the other judges, in the reign of H. 6. for the ſafety of the innocent, 
would not allow the priſoner the benefit of clergy before he had pleaded 
to the felony, and (having the benefit of his challenges and other advan- 
tages) had been convicted thereof : which courſe hath been generally ob. 
ferved ever ſince. 2 Inſt. 164. 2 H. H. 378. 

May be allow- 2. And this benefit of clergy may be allowed by the court in diſcreti. 

ed though not on, though the party challenge it not. Hale's Pl. 239. 


demaided. 


V. Effect of clergy allowed. 


May be con- I. Perſons admitted to their clergy, may be continued in priſon as a 

tinued in further punithment, not exceeding one year. 11 Fac. 1. cop. 3. 

paal. 3 And by 6 Geo. 1. cap 12. Perſons convicted of offences within be- 

when * nefit of clergy (except receivers and buyers of ſtolen goods) may, 
inſtead of being whipped and burnt in the hand, be tranſported for 
ſeven years. | 

Shall forfeit 3 A perſon admitted to his clergy, forfeits all his goods that he hath 

their goods. at the time of the conviction. 2 H. H. 388. 


But not 4 But preſently upon his burning in the hand, he ought to be reſtored 
lande. to the poſſeſſion of his lands, and from thenceforth to enjoy the profits 
thereof. 2 H. H. 388. 

Credit re- 5. Alſo, it reſtores him to his credit; and conſequently enables him to 
ſored. be a good witneſs. 2 Haw. 364. 1. 51. J 129. 


: 6. And it is holden that after a man is admitted to his clergy, it 1 
Actionable t itted to his clergy 
8 Yon 33 actionable to call him felon; becauſe his offence being pardoned by the 
ſtatute, all the infamy and other conſequences. of it are diſcharged. 
2 Haw. 365. u. 512, , 132. 


i. THE 


Clerk of the Peace. 169 


l. HE cuſtos rotulorum ſhall appoint an able and ſufficient perſon, Ys ahom.to 
reſiding in the county or diviſion, to execute the office of clerk he appointed. 
of the peace, by himſelf or his ſufficient deputy, to be allowed of by the 
ſaid cuſtos rotulorum. En. ft. 37 H. 8. c. 1. | 
2. He ſhall moreover take the oaths of allegiance, ſupremacy, and Oxths to be 
abjnration, and perform the other requiſites, as other perſons who qua- taken. 
lify for offices. | a 
. The clerk of the peace is not bound to enter judgment, or the like, Fees may be 
at the ſuit of any, without having the fee due for the ſame ; but if the taken. 
court order any thing without ſuit of another, to wit, ex 2fficio, there he 
ought to enter the ſame without having any fee for the entering thereof. 
Crom. 159. 
Alſo Mr. Crompton ſays, he ſhall have for every recognizance of the 
peace taken in court 2s. and for every releaſe of the peace there 2s. and 
for proceſs awar'ied a gainſt any to find ſurety of the peace 25. - Crom. 160. 
His auty in other matters is interſperſed where it falls in amongſt the 
other titics or this book, 


Appointment of a Clerk oi the Peace. 


ORASMUCH as the office of c/:r4 , the peace for the county of 

is now void, by the death of gentieman, late clerk of the peace for 
the ſaid county ; Know all men by theſe preſents, that — cuſtos rotu- 
lorum of the county aforeſaid, do hereby nominate, elect, appoint and affign 
C. P. gentleman, an able and ſufficient perſon, inſtructed and learned in the laws 
of England, and re/:ding in the ſaid county, to be clerk of the peace for the ſaid. 
caunty ; to hold, execute, and enjoy the office of clerk of the peace for the county 
aforeſaid by himſelf or his ſufficient deputy; and to take and receive the fees, 
profits, and perquiſites thereof, ſo long as he ſhall well, juſtly, and honeſtly de- 
mean himſelf in his ſaid office. In witneſs whereof, I the ſaid ——— have 
Lereunto ſet my hand and ſeal, the day of in the ear 7 


1 30 
Coaches, Chaiſes, &c. 


Y the act of 25 Geo. 2. cap. 10. Every perſon, not being a coach- Return of 
maker, who ſhall keep any coach, c. chargeable with the duties cozches. 

by the 3 Geo. 2. cap. 3. ſhall within one @glendar month after he or ſhe 

ſhall have any ſuch coach, c. by writing under his or her hand, certine 

to the collector of the diſtrict where he or ſhe ſhall reſide, a true account 

of all ſuch coaches, c. which they ſhall keep, with the name of the 

place and pariſh-of his or her uſual reſidence. 7 

And every perſon” chargeable with the faid duty, who ſhall e to N of 
make and return ſuch certificate, the ſame being made appear by the oath 


of 


"—A<z 
”- 


— — = _ 
- 0 
2 4% o - 
n re i * = Pr 


= — - a 
A ch Lay —_ ey 
* * LT. 
A + — : _ . Þ 
a PS : EY = Ve > wy — 
— — —-—̃ -- — Er LT RA” 2 
* 
<a > — 


TY” ͤĩ]? jꝙ¼Imc] ³»Ü ͤ » 
— mts 2 p - 
„„ 


170 


Combinations 5 


to enhance 
the price of 


caals. 


Meaſure of 


coals, 


Coaches, Chaiſes, &c. 


of one witncſs before any juſtice of the peace of the county where the 

perſon making ſuch default ſhall uſually reſide, ſhall forfeit five pounds, 

to be levied by diſtreſs and ſale of the offenders goods, by warrant under 

the hand and ſeal of ſuch juſtice, rendering the overplus, if any be, to 

the owner thereof, which forfeiture ſhall be wholly paid to the informer. 
This act is amended by 3. G. 3. c. II. | 


Coals and Coalpits. 


Y the act 1 Geo. 2. cap. 21. /ef. 1. If any perſons, bodies poli- 
) tick, or corporate, ſhall enter into any unlawful combination or 
agreement for enhancing the prices of coals, ſuch perſons 7 thereof 
convicted, on any information or indictment, ſhall, for every ſuc 

forfeit fifty pounds, to be recovered in he King's Bench, common-pleas, 
or exchequer, by information or action of debt. 

One moiety of the forfeiture to go to the perſons who ſhall ſue for the 


ſame, and the other moiety thereot to the miniſter and churchwardens 


of the reſpective pariſhes, wherein ſuch offence ſhall be committed, for 
the uſe of the poor of the ſaid paryh 
To be accounted for by ſuch perſons who ſhall recover the ſame, as 


money levied for the uſe of the poor of ſuch pariſh or pariſhes are to be 


accounted for in which information or action, no protection, eſſoign, or 
wager of law ſhall be allowed. 

2. No perſons retailing coals, ſhall keep for meaſuring any ſort of coal, 
commonly called ſea-coal, brought into any harbour or port of this king- 
dom, any halt barrel, buſhel, halt buſhel, peck, or half peck, but ſuch 
as are of the following dimenſions, and contain the following quantities, 


and ſhall be ſealed by the clerks of the reſpective markets, viz. 
Every half barrel ſhall be twenty-four inches diameter in the bottom, 


and twenty five inches and a half in the top at leaſt, and contain twenty 
allons Winche/ter meaſure. | 


Every buſhel hall be twenty inches diameter in the bottom, and twen- 


. ty-one inches in the top at leaſt, and contain ten gallons of the like mea- 


Penalty for 


delling by 
other mea- 
{ure. 


ſure ; every half buſhel hall be fifteen inches diameter in the bottom, 


and ſixteen inches in the top at leaſt, and contain five gallons of the like 


meaſure. 


Every peck ball be eleven inches diameter in the bottom, and twelve 


inches in the top at leaſt, and contain two gallons and a half of the like 


meaſure; every half peck /hall be ten inches and a half diameter in the 
bottom and eleven inches anq;a halt in the top at leaſt, and contain one 


gallon and a quarter of the like meaſure. 


Upon pain of forfeiture of all the coals which ſhall be otherwiſe ſold or 
expoſed to ſale by any retailer of coals, and alſo double the value thereof, 
to be recovered by any perſons before the chief magiſtrate of ſuch city or 
town corporate where ſuch coals ſhall be imported, who are required to 


call the parties before them and to hear and examine ſuch complaints upon 


oath. 


offence, 


kia tek, oo ob @ © — 


Coals and Coalpits. 


oath, and upon due proof thereof made to their ſatisfaction, to convict 
the offenders, and to give warrant under their hands and ſeals for levying 
the forfeitures accordingly, the one moiety thereof to be to the ufe of the 
perſons ſo proſecuting or complaining, and the other moiety to the uſe of 
the poor of the pariſh where ſuch offence thall be committed. 

z. Provided that no fuit ſhall be commenced for any forfeiture or penal- 
ty incurred by any. offence. contrary to this act, unleſs the ſame be com- 
menced within ſix months next aſter ſuch offence ſhall be committed. 

4. And by the 1 G. 2. c. 24. It ſhall be lawful for any perſons having Search war- 
a warrant for that purpoſe under the hands and ſeals of any two juſtices "** * 
of the peace, to ſearch in all ſuſpected places, for any ore, coals, mine- 
ral or timber, imbezzled. /. 2. 

And if ſuch perſons ſhall find any ſuch ore, coals, mineral or timber, 
to the value of five ſhillings, in the houſe or poſſeſſion of any perſon be- 
ing a day labourer or collier, or of any other perſon employed in the rai- 
ſing or working of ſuch ore, coals, or minerals, they ſhall bring ſuch per- 
ſons in whoſe houſes or poſſeſſions, ſuch ore, coals, minerals, or timber, 
ſhall be found, before any. two juſtices of the county where ſuch ore, &c. 
hall be found. LE 

And if ſuch perfons ſhall not make proof to the ſatisfaction of ſuch juſ- 
tices, that ſuch ore, c. were honeſtly acquired by them, the perſons in 
whoſe cuſtody, ſuch ore, coals, mineral, or timber, ſhall be found, ſhall 
ſtand convicted. 


And the ſaid juſtices ſhall commit ſuch offenders to the houſe of correc- Committal 


tion, and ſhall order ſuch offenders to be publickly whipt at the next and whipping 
market on the next market day after ſuch conviction. Ibid. /. 1. 
And the conſtable of ſuch market-town is required to execute ſuch or- 
der, and to whip fuch offender ſeverely on pain of twenty ſhillings, to 
be levied by order of the ſame juſtice by diſtreſs and ſale of the goods of 
the ſaid conſtable, to be paid to the churchwardens and applied to the 
poor of the pariſh where ſuch market town is. | 
And if ſuch perſons ſhall again offend in the premiſſes, and ſhall there- gecond of- 
of be convicted as aforeſaid, ſuch perſons ſhall be ſent to- the houſe of fence. 
correction, and kept to hard labour for three months, and at the end 
thereof be alſo publickly whipt as aforeſaid, or if ſuch” offenders will pay 
to the perſon injured treble the value of what ſhall be ſo embezzled, which 
treble value is to be aſcertained by ſuch juſtice before whom ſuch perſons. 
thall be ſo convicted, the perſons ſo offending and making ſuch ſatisfaction 
ſhall be diſcharged from ſuch corporal puniſhment. | = 
5. Allo by the act, 29 Geo. 2. c. 12. No maſter, overfeer, or collier, Selling coals; 
mall preſume to ſell or diſpoſe of any quantity of coal, raiſed in the col- | 
liery he is employed to work in, for money, or any other conſideration, . 
unleſs ſuch maſter, overſeer, working or other collier, ſhall fairly and 
openly: purchaſe the ſame from the owner and proprietor of ſuch coal, 
or from the perſons authoriſed by them to ſell the ſame. | 
And if any maſter, . overſeer, working or other collier ſhall ſo difpoſe Forfeiture.” 
of or ſell for money, or any other conſideration, any quantity of coals 
© raiſed, (except as aforeſaid) ſuch maſter, . overſeer, working or ove 
: | COLUCT 
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collier ſhall forfeit fix pence for every hundred of coal he ſhall ſo diſpoſe 
of as aforeſaid, to the owner and proprietor of ſuch colliery where the 


ſame was raiſed, together with the horſe and carriage that ſhall be em. 


ployed in carrying away or drawing the ſame. ; 

Provided ſuch collier or other perſon employed in carrying away or 
drawing the ſame, be lawfully convicted thereof, by oath, before any 
one juſtice of the peace for the county where ſuch offence is committed, 
or where ſuch coal is ſeized or taken up. 

Combinations And if any maſter, overſeer, working, or other collier or miner, ſhall 
not to work. after the time aforeſaid enter into any unlawful combinations, or ſhall 
refuſe to work according to the articles entered into by them with the 
owners or proprietors of ſuch collieries or mines, in ſuch caſe, over and 


above the penalty provided by any former acts, ſuch maſter, overlcer, 


working or other collier or miner, ſhall forfeit all ſuch money as ſhall 
be due to them by the owners of ſuch collieries or mines at the time of 
their entering into ſuch unlawful combination. / 10. 
Conviction, And ſhall alſo be committed to the common gaol of the county where 
ſuch offence is committed, there to remain for one calendar month with- 
out bail ; provided ſuch maſter, overſeer, working or other collier or 
miner, bg r convicted of ſuch offence, on oath, before one juſtice 


of the peace of the county where ſuch offence is committed, or where 
ſuch offender is found. f 


This act is made perpetual by Stat. 1 Geo. 3. cap. 17. Sect. 18. 


Fan for 7. And moreover by the 1 Geo. 3. cap. 17. Every carman, and buyer 
coals. of coals, at or in any colliery of this kingdom, ſhall, at the time of 
buying ſaid coal, and before he ſhall take or remove ſaid coal from the 
place of ſale, procure a ticket from the owner of ſuch coal, or the clerk, 
or perſon who ſhall be appointed by the owner to ſell or deliver ſuch 
coal, which ticket ſhall be given gratis, and ſhall expreſs the day of the 
month and year, in which fuch coal is ſold and delivered, and allo the 
quantity of the coal then ſold, and the names of the buyer and ſeller, 
| ect. 19. | 
Forfeiture, 1 And in caſe any perſon ſhall remove or take away any quantity of 
coals from any colliery, without ſuch ticket, or ſhall refuſe to produce 
or ſhew ſuch ticket, when required of him within the ſaid colliery, or 
five miles thereof, ſuch perſons ſo offending, ſhall not only forfeit the 
coals ſo found on him, but ſhall alfo forfeit the horſe and car employed 
in carrying ſuch coal, which forfeiture ſhall be to the uſe of the owner 
| or proprietor of ſuch calliery from which ſuch coal was ſo taken away. 
Trung of tie. Provided, that if any perſon, who ſhall fairly buy any quantity of 
; coals, ſhall by any accident loſe his ticket, and for want of ſuch ticket 
| ſhall incur the penalty herein before mentioned, ſuch perſon, ſhew! 
by the clerk of the colliery's books, or by proper and ſufficient proof, 
before the next juſtice of peace, that fuch coal was fairly and openly 
urchaſed from the - owner or perſon appointed to ſell the . ſame, ſhall 
ave his coal, together with his horſe and car reſtored to him. i 
; "LOR ; 0 8. 
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| 8. If any miner, maſter, or other collier, or other perſon employed Abfenting 
in any of the collieries or mines of this kingdom, ſhall abſent himſelf from work. 


from his work, in breach of his articles or contract with the owners of 
any colliery, or other mine, or ſhall engage himſelf, or hire with the 
owners, overſeer, or director of any other colliery or mine, or any other 
perſon, without firſt obtaining a licence, or diſcharge in writing from the 
owners of the laſt work he was engaged by contract or agreement to work 
in; ſuch miner, maſter, or other collier, on being duly convicted of 
ſuch offence, ſhall, over and above the penalties provided by any former 
act, be committed to the common goal of the county wherein ſuch of- 
fence is committed, there to remain for the ſpace of two months, with- 


out bail or mainprize. / 20, 


. So much of 1 G. 3. c. 17. as relate to colliers, miners, carmen, and Continuance 
buyers of coals, ſhall be continued to the firſt day of May one thouſand of this a0. 


ſeven hundred and ſeventy ſix, and to the end of the then next ſeſſion 
of Parliament. 3 G. 3. c. 16. /. 3. 

10. 1G. 2. c. 24. It any perſons ſhall wilfully and maliciouſly deſtroy 
any engine lawfully erected, or any ſhaft or paſſage or drains lawfully 
made, for working mines, or ſhall wilfully and maliciouſly do any damage 
to the fame, to the value of five pounds, or ſhall wilfully and — 5 
burn or ſet on fire any ſtack of coals or charcoal or vein or mine of coals 
under the ground, or any ſhafts or paſſages leading thereto, ſuch offen- 
ders being thereof convicted, ſhall be adjudged felons without the beneſit 
of clergy or of the ſtatute, / 3. 


Coin. 


For matters common to this with other treaſons, ſee title Treaſon. 


oN, in French, ſigniſieth a corner, and from thence hath its Original of 
name (Wore to Lord Cote); ' becauſe in antient time money the word. 
t * 


was ſquare wi 
207, | 
Others derive this word, which in the old French is written coin: as 
alſo the Italian cunio, and the Spaniſh cunv, from the Greek word dene, com- 
munis; becauſe money is the common mean or inſtrument of traffick. 

But theſe derivations are too artificial. The word doth properly ſignify 
a wedge as the Latin cuneus; and hath a verb belonging to it in the ſeve- 
ral languages: and is tranſlated to lawful money; either from the form 
of a wedge ingot or lingot ( /inguetta) in which bullion was tranſported 
from all antiquity : or elſe from the inſtrument, a wedge or chiſſel, with 
which in trade, theſe lingots were occaſionally cut to the weight required, 
as they are at this day in the Ea/t-Indjes, with ſheers. 


2. The legitimation of money, and the giving it its denominated 8 


value, is one ſpecial part of the King's prerogative. 1 I H. 188. 
B b | 3. And 


* 


corners, as it is in ſome countries at this day. 1 In/. 
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Legitimating 
foreign coin. 


Copper coin. 


Counterfeit- 
ing the coin 
of this realm. 


Counterf-it- 
ing foreign 
current coin. 


Making tools. 
for coining. 


Coin. 


z. And the King may by his proclamation legitimate foreign coin, and 
make it current money of this kingdom, according to the value impoſed 
by ſuch proclamation. 1 H. H. 192. : : : 

And therefore both Engli/h money, coined by the King's authority, and 
foreign coin made current by proclamation, are within the denomination 
of lawful money of England. 1 Inſt. 207. 

4. But only gold or ſilver coin, and not braſs or copper, are within 
this denomination. 1 Haw. 42. 7. 62. /. 57. 

And no perſon can be inforced to take in payment any money but of 
lawful metal, that is, of ſilver or gold. 2 If. 577. Except for ſums 
under fix pence. 1 H. H. 195. bbs 

5. By the ſtatute of 25 Ed. 3. fl. 5. c. 2. It is made treaſon to coun. 
terfeit the coin of this realm: That is to ſay, whether the perſon utter 
it or not. 3 Inſt. 16. 1 Haw. 42. u. 62. , 5 5. 

6. By the act, 28 Eliz. c. 6. If any perſons counterfeit any ſuch kind 
of coin of gold or ſilver of other realms as is not the proper coin of this 


realm, nor permitted to be current within this realm, every ſuch offence 


ſhall be judged miſpriſion of high treaſon, and the offenders therein, their 
procrrers, aiders, and abettors, being convicted of ſuch offences ſhall be 
impriſoned, and forfeit ſuch lands, goods, and chattels as in caſes of 
miſpriſion of treaſon. þ 

7. And by the 8 Ann. c. 6. / 1. No perſon except perſons employed 
in his Majeſty's mints, for the uſe of the mints only, or perſons autho- 
rized by the treaſury, ſhall knowingly make or mend or aſſiſt in the mak- 
ing or mending, of any puncheon, counter puncheon, matrix, ſtamp, 


dye, pattern, or mould, of ſteel or other metal, or of ſpaud, or fine 


Conveying 
tools out of 
the mint. 


Edging. . 


founders earth, or ſand, or other materials, in which there ſhall be the 
hgure of either fide, or flat of any gold or ſilver coin current, nor ſhall 
knowingly make or mend, or aſſiſt in the making or mending, of any 
edger or edging tool, not of common uſe in any trade, but contrived 
for TY of money round the edges with letters, grainings or other 
marks, reſembling thoſe on money, nor any preſs for coinage, nor any 
cutting engine, for cutting round blanks by a ſcrew out of flatted bars 


of gold, ſilver, or other metal, nor ſhall knowingly buy, ſell, or conceal, 


or without authority or ſufficient excuſe knowingly have in his cuſtody 
any ſuch puncheon, &c. and if any perſon ſhall offend in the matters 
aforeſaid, ſuch offenders, their counſellors, procurers, aiders and abettors, 
{hall be guilty of high treaſon. 

8. It any perſon ſhall without authority knowingly convey or aſſiſt in 


the conveying out of his majeſty's mint, any puncheon, or other inſtru- 


ment uſed about the coining of monies there; or any uſeful part of ſuch 
inſtruments, as well the perſons offending, their counſellors, procurers, 
aiders, or abettors, as alſo perfons knowingly receiving or concealing the 
ſame, thall be guilty of high treaſon. / 2. 

9. If any perſon other than the perſons employed in his Majeſty's 
mints, or ſuch as ſhall have authority from the treaſury, ſhall mark on 


the edges any current coin, or if any perſons ſhall mark on the edges any 


diminiſhed or counterfeit coin, with letters or grainings like thoſe on the 


edges of money coined in his Majeſty's mint, ſuch offence ſhall be high 


treaſon, 
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treafon, and the offenders, their counſellors, procurers, aiders, and 
abettors, being convicted, ſhall ſuffer death as in caſe of high treaſon. 


5 If any perſon ſhall colour, gild, or caſe over with gold or ſilver, Gilding coins. 
or with any waſh or materials producing the colour of gold or ſilver, 
any coin reſembling the current coin, or any round blanks of baſe metal, 
or of coarſe gold or ſilver, of a fit ſize or figure to be coined, or ſhall 
gild over any ſilver blanks of a ſize and figure reſembling the current 
gold coin, ſuch perſons, their counſellors, c. ſhall be guilty of high 
treaſon. | 
11. Sed. 4. If any puncheon, dye, ſtamp, edger, cutting engine, preſs, Tools for 
flaſk, or other inſtrument for coining or counterfeiting gold or ſilver mo- coiningfound. 
nies, or any part of ſuch tool, ſhall be hid in any place, or found in the 
houſe or poſſeſſion of any perſon not employed in coining in his Ma- 
jeſty's mints, nor having the ſame by authority, any perſons diſcovering 
are required to ſeize the ſame, and to carry them to ſome juſtice of peace, 
to be produced in evidence againſt any perſon who ſhall be proſecuted for 
ſuch offence, and after they ſhall have been produced in evidence, they 
ſhall by order of the court, or in the preſence of ſome juſtice of peace, 
in caſe there be no trial, be deſtroyed ; and if any counterfeit or dimi- 
niſhed money ſhall be produced in any court of juſtice in evidence or 
otherwiſe, the judges ſhall cauſe ſuch monies to be cut in pieces in court, 
or in the preſence of ſome juſtice of the peace, and then to be delivered 
to fuch perſons to whom the ſame ſhall appertain. . 5. | | 
12. If any perſon ſhall blanch copper for ſale, or mix blancht copper Planched cop- 
with filver, or knowingly buy or ſell, or offer to ſale, blancht copper per. | 
alone, or mixt with ſilver, or ſhall knowingly and fraudulently buy or 
ſell, or offer to ſale, any malleable compoſition, which ſhall be heavier 
than filver, and look and touch and wear like gold, but be worſe than 
ſtandard, or ſhall take, pay, or put off, any counterfeit milled money, 
or milled money unlawfully diminiſhed and not cut in pieces, at a lower 
by than the ſame ſhall import, ſuch perſon ſhall be guilty of felony. 
„6. a * . | 
13. This act ſhall not make any corruption of blood, or make the No corrupti- 
wife of any offender to loſe her dower, and perſons accuſed of offences tion of blood, 
made treaſon or felony by this act, ſhall be tried by ſuch evidence, and 
in ſuch manner, as any offenders for counterfeiting the king's money. 


8 | | 75 I 
14. It ſhall be lawful for any perſon to whom ſilver money ſhall be Defacing 
tendered, any piece whereof ſhall be diminiſhed otherwiſe than by rea- ne 
ſonable wearing, or that by the ſtamp, colour or weight thereof, he ſhall PM: 
ſuſpect to be counterfeit, to cut or deface ſuch piece ; and if any piece 
lo cut, &c. ſhall appear to be counterfeit, the perſon tendering the ſame 
ſhall bear the loſs : but if the ſame ſhall be of due weight and lawful 


ms 1 money, the perſon that broke or defaced the ſame, ſhall take the ſame 
. at the rate it was coined for, and if any queſtion ariſe, whether the piece 
y be counterfeit, it ſhall be heard and determined by the mayor, bailiff, 
10 or other chief officer of any city or town corporate where ſuch tender 


ſhall be made; and if out of any city, c. then by the next juſtice at 


Ce. ＋. 8. 4 1 i 
Officers ofthe 15. All the officers and miniſters concerned in the receipt of her Ma. 


s revenue, are required to cut, break, or deface, every piece of 


revenue. jeſty 
counterfeit or unlaw fully diminiſhed filver money, tendered in payment 
to them for the uſe of her Majeſty or for any part of the revenue. / g. 

a This act is made perpetual by Siat. 4 G. 1. c. 9. / 5. 
Clipping 16. By the 5 El. c. 11. Clipping, waſhing, rounding, or filing, for 
ey jucre or gain, any the proper coin of this realm or the dominions there. 


of, or of any other realm current within this realm by proclamation, 
ſhall be adjudged treaſon in the offenders, their counſellors, conſenters, 
and aiders. ( This {atv extends to Ireland.) h | 
17. And by the 18 FJ. c. 1. If any perſon ſhall, for Iucre or gain, by 
any att, ways, or means, impair, diminifh, falſify, fcale, or lighten the 
p t coin of this realm, or any the dominions thereof, or the coin df 
this realm, allowed to be current at the time of the offence committed, 
by the king's proclamation; he, his counſellors, conſenters, and aiders - 
ſhall be guilty of treaſon. 
Colouring, 18. 2 23, 24 G. 3. c. 50. 2 L. Colouring Or altering a Iawful or falſe 
Sc. high trea- ſhilling or ſixpence to reſemble a guinea or half guinea, or colouring a half 
_ penny or farthing to reſemble a ſhilling or a ſixpence; the perſons of. 

Fendi therein, their aiders, &c. ſhall be guilty of high treaſon. 
Uttering. Ser. 2. Uttering falſe money knowingly impriſoned fix months, and 

fined ſureties for good behaviour for fix months more. Second offence 

felony without clergy. | 
Uttering S. 3. Uttering or ee, falſe money, and within ten days uttering 
twice within more knowingly, impriſoned one year, and find ſureties for two years; 
ten days. ſecond offence felony without clergy. 

S. 4. No corruption of blood under this act. 

Search war- S. 5. One juſtice, on oath of ſuſpicion of coining may grant ſearch 
rant. warrant, and tools found, id and, catried before a juſtice, and ſhall be 
| evidence of. coining on the trial, and afterwards defaced or deſtroyed. 
Coining cop- S. 6. Coining or counterfeiting braſs or copper money felony, and 

ber, &c. ſclo- alſo the aiders, &c. guilty of felony. 


| Cavition S. 7. Convidtion to be as uſual for coining. Profecution to be within 
| two years. | 
| Receiving S. 8. Receiving or putting off counterfeit copper money, not cut, 


money, c. nor melted, at a lower rate than it imports, felony. 
S. 9. Making, mending, or having tool for coining, a miſdemes- 
nor, and puniſhed as fuch. 
Proſecutor, S. = Profecutor to conviction to receive 10/, from collector on 
judges certificate. 85 | 
Diſcovering. S. 11. Perſons diſcovering of two or more, ſo as convicted, pardoned. 
19. Lord Hale, ſpeaking of copper halfpence and farthings, makes it 
a quæry, whether the counterfeiting of them be not treaſon within the 
ſtatute of 25 Ed. 3. but inclines to the negative. 1 H. H. 195, 211, 
212. * | 
Counterfeit- 20, If 1 perſon ſhall falſly forge or counterfeit any ſuch kind of coin 


ing coin not of gold or filver, as is not the proper coin of this realm, nor permitted 
current. to 


Having tools. 


Coin, 
to be current within this realm; he, his procurers, aiders, and abettors 
ſhall 9 ew of miſprifion of high treaſon. 14 El. c. z. 

21. 


or make payment, in deceit of the king and his people; he ſhall be guilty 
of high treaſon. 25 Ed. 3. f. 5. c. 2. ; 

Alſo, if any perſon ſhall bring from the parts beyond the ſea, any forg- 
ed and counterfeit money like to the gold or-filver coin of foreign 
realms, current in payment within this realm by the King's ſufferance and 
conſent, knowing the ſame to be falſe and counterfeit, to the intent to 
utter or make payment of the ſame within this realm, by merchandizing 
or otherwiſe ; he, his counſellors, procurers, aiders, and abettors ſhall 
be guilty of high treaſon. 1 & 2 P. & M. c. 11. 2. 

Note : This muſt be brought from a foreign nation, and not from Ire- 
land, or other place ſubject to the crown of England; becauſe the coun- 
terfeiting there, is puniſhable by the laws of our King; as much as in 
England. 1 Haw. 43. n. 65. / 67. 

Sir Michael Fo/ter obſerving upon theſe offences (and of the offence a- 
bovementioned, of counterfeiting foreign current coin) ſays, proſecuti- 
ons for importing money counterfeit to the ſimilitude of Engliſh coin have 
been very rare; and for the offences of counterfeiting foreign com legi- 
timated by proclamation, and of importing ſuch coin, there can be none, 
as things ſtand at preſent, till the crown fhall be adviſed to legitimate 
ſome ſpecies of foreign coin. I know of none (ſays he) now current a- 
mong us that is legitimated, and moſt probably none will. For if the 
offences of counterfeiting and diminiſhing foreign coin, and of import- 
ing ſuch counterfeit and diminiſhed coin, which are great evils and daily 
growing, were made more penal than they are at preſent, he ſays he 

ows of no good end that could be anfwered by legitimating any ſpe- 
cies of it ; on the other hand, there ſeem to be great inconveniencies that 
would attend it. Foyt. 227. 


22. If one perſon counterfeits, and by agreement before the counter- Uttering falſe 
feiting, another perſon is to take off and vent the counterfeit money, "<7 


ſuch other is an aider and abettor, and conſequently a principal traytor 
(for in high treaſon there are no acceſſaries.) i H. H. 214. 
I one perſon counterfeits, and another (knowing; that he did ſo) puts 
it off, but without any ſuch previous agreement; ſuch other perſon 
ſeems to «be all one with a receiver of him, becauſe he maintains him. 
1H. H. 214. | 

If one perſon counterfeits, and another perſon know that be did ſo, 
and doth neither receive, maintain, or abet him, but conceals his know- 
ledge; this is miſpriſion of treaſon. 1. H. H. 214. | 


23. If falſe or clipt money be found in a man's hands; if he be ſuſ- Having falſe | 
picious, he may be arreſted till he have found his warrant. 3 hiſt. 18. ge in pol- 


Hales Pl. 21. 1 Haw. 43. u. 66. /. 68. 4 

24. By the 3 Ed. 1. c. 15. Perſons taken for falſe money are not bail- Bail. 
able by juſtices of the peace. 5 But 
ut 


any perſon ſhall bring falſe money into the realm, counterfeit B. ingiug in 
to the money of England, knowing the ſame to be falſe, to merchandiſe falſe mon). 


But they muſt take the examinations and informations, and bind over 


the witneſs to the proper court, and commit the perſons accuſed, 1 H. | * 
. 2. | 
Fvidence. on It is not neceſſary there ſhould be two witneſſes in caſes of coun. = 
terfeiting the coin, as it is in other high treaſons ; but perſons may he w 
convicted according to the courſe of the common law, by one witneſ mit 
only. 1 H. H. 318, 328. : "7% 
Judgment. 26. The judgment for high treaſon, relating to the coin, is, to be drawn * 
to the place of execution, and there hanged by the neck till he be dead. lon 
2 Haw. 444. u. 630. /. 4. | ; hin 
But it is generally provided by the ſeveral ſtatutes, that this ſhall work Fl 
no corruption of blood, nor loſs of dower. lk 
tre 
| ye fell 
7 tur 
Commitment. ſau 
| at 
Without war- Nciently there was more felons committed to gaol without mittimus oe 
rant. A in writing, than were with it: ſuch were all the commitments by 
conſtables, watchmen, and private perſons arreſting for felony, and bring- cex 
| ing to the common gaol, long before there were any juſtices of the peace; . 
{ and yet mittimus, are not of ſo ancient date even as they. 1 H. H. off 
610. a ; | 5 


But now. ſince the habeas corpus act, a commitment in writing ſeems 

more neceſſary than it was in former times; otherwiſe the priſoner may 

: be admitted to bail upon that act, whatſoever his offence may have been. 

Commitment, When a ſtatute appoints impriſonment, but limits no time when, it is 
Y to be underſtood that he ſhall be impriſoned preſently. Dalt. c. 170. 


Concerning which I will ſet forth, 


WI 
I. Who may be committed. £0 ful 
II. To what place. 3 
Il. The form of the commitment. | to 
IV. Charges of the commitment. IE Te. 
V. That the gaoler ſhall receive the priſoner. | | for 
VI. Shall certify the commitment. = | c01 
VII. Commitment diſcharged. , 
| | ma 
I. W, ho may be committed. 
223 not 1. There is no doubt, but that perſons apprehended for offences which 
ilable, or . | _ | 
not fading are not bailable, and alſo all perſons who neglect to offer bail for offences 
bail. which are bailable, muſt be committed. 2 Haw. 116. n. 180. 1 tel 
2 guilty 2. And it is faid, that whereſoever a juſtice is impowered by any ſta- his 
" contempt. tute to bind a perſon over, or to cauſe bim to do a certain thing, and to 


ſuch 


Commitment. | 779 


ſuch perſon being in his preſence ſhall refuſe to be bound, or to do fach 
thing, the juſtice may commit him to the gaol, to remain there till he 
ſhall comply. 2 Hu. 116. ib. / 2. 

4. If a priſoner be brought before a 2 expreſly charged with fe- Perſonscharg- 
lony upon oath, the juſtice cannot diſcharge him, but muſt bail or com- — 1 8 
mit him. 2 H. H. 121. 2 

4. But if he be charged with ſuſpicion only of felony, yet if there be Perſonscharg- 
no felony at all proved to be committed, or if the fact charged as a fe- bay luſpt- 
lony be in truth no felony in point of law, the juſtice may diſcharge 
him; as if a man be charged with felony for ſtealing a parcel of the 
freehold, or for carrying away what was delivered to him, and ſuch 
like, for which though there may be cauſe to bind him over as for a 
treſpaſs, the juſtice may diſcharge him as to felony, becauſe it is not 
felony. But if a man be killed by another, though it be by miſadven- 
ture, or ſelf defence (which is not properly felony), or in making an aſ- 
fault upon a miniſter of juſtice in execution of his office (which is not 
at all felony), yet the juſtice ought not to diſcharge him, for he muſt 
undergo his trial for it ; and therefore he muſt be committed, or at leaſt 
bailed. 2 H. H. 121. 3 | 

z. But commitment by the juſtices of the peace almoſt in all caſes (ex- Perſons not 
cept for the peace, good behaviour, felony, or higher offences) is but to paying their 
retain the party till he hath made fine to the King; and therefore if hee 
offer to pay it, or find ſureties by recognizance to pay it, he ought not 
to be committed, but to be delivered preſently. Dalt. c. 170. 


4 


II. To what place. 


7. All felons ſhall be committed to the common gaol, and not elſe- To the gaol. 
ware. "ce F. 4; £70. 
2. But vagrants and other criminals, offenders, and perſons charge 
with ſmall offences, may for ſuch offences, or for want of ſureties, be 
committed either to the common gaol, or houſe of correction, as the 
Juſtices in their judgment ſhall think proper. 6 G. C. 19. WL 2 
3. And they may commit other offenders to the ſtocks, or other cuſ- Stocks. 
tody, by particular ſtatutes. | | 
4. Generally, if a man commit felony in one county, and be arreſted Piſferert 
for the ſame in another county, he ſhall be committed to gaol in that t“. 
county where he is taken. Dalt. c. 170. 
_ Yet if he eſcapes, and is taken on freſh. ſuit, in another county, he 
may be carried back to the county where he was firſt taken. Delt. c. 170. 


. 


d Houſe of cor- 


rection. 


IIl. Form of the commitment. 


7. Tt muſt be in writing, either in the name of the King, and only In whoſe 
teſted by the perſon who makes it, or it may be made by ſuch perſon in name. 
his own name, expreſſing his office or authority, and muſt be directed 


to the gaoler, or keeper of the priſon. 2 Haw. 119.. n. 185. / 13. Je 
et 


— 
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The party's 
name. 


Oath. 
Cauſe. 


Concluſion. 


Commitment. 


Feet the mention of the name and authority of the juſtice, in the 
beginning of the mittimus, is not always neceſſary, for the ſeal and ſub. 
{cription of the juſtice to the mittimus, is ſufficient warrant to the gaoler; 
for it may be ſupplied by averment, that it was done by the juſtice, 
2 H. H. 122. 

2. It ſhould contain the name and ſurname of the party committed, 
if known ; if not known, then it may be ſufficient to deſcribe the per. 
ſon by his age, ſtature, complexion, colour of his hair, and the like, 
and to add, that he refuſeth to tell his name. 1 H. H. 577. 

3. It is ſafe, but not neceſſary, to ſet forth, that the party is charged 
upon oath. 2 Haw. 120. &. 186. /. 17. 

4. It ought to contain the cauſe, as for treaſon, or felony, or ſuſpicion 
thereof; otherwiſe if it contain no cauſe at all, if the priſoner eſcape it is 
no offence at all; whereas if the mittimus contained the cauſe, the eſcape 
were treaſon or felony, though he were not guilty of the offence; and 


therefore for the King's benefit, and that the priſoner may be the more 


ſafely „the mittimus ought to contain the cauſe. 2 Inf. 52. 

And hereupon it appeareth, that a warrant or mittimus to anſwer 
to ſuch things as ſhall be objected againſt him, is utterly againſt law, 
2 Inſt. 591. 

2 ought to contain the certainty of the cauſe ; and therefore if 
it be for felony, it ought not to be generally for felony, but it muſt con- 
tain the ſpecial nature of the felony, briefly, as for felony for the death of 


ſuch an one, or for burglary in breaking the houſe of fuch an one; and the 


reaſon is, becauſe it may appear to the judges of the King's bench, upon 
an habeas corpus, whether it be felony or not. 2 H. H. 122. 

But the want hereof ſeems not to make the commitment abſolutely 
void, ſo as to ſubject the gaoler to a falſe impriſonment; but it lies in 
averment to excuſe the gaoler or officer, that the matter was not felony, 
1 H. H. 584. 

F. But it muſt have an apt concluſion; as if it is for felony, to detain 
him till he be thence delivered by law, or by order of law, or by due 
courſe of law. 2 Haw, 120. u. 186. /. 18. 2 H. H. 123. 

But if the concluſion be irregular, it doth not ſeem to make the war- 
rant void, but the law will reject that which is ſurpluſage, and the reſt 
1hall ſtand; ſo that if the matter appear to be ſuch, for which he is to 
remain in cuſtody, or to be bailed, he ſhall be bailed or committed as 
the caſe requires, and not diſcharged, but the wrong concluſion {hall be 
rejected. 1 H. H. 584. | | 

It as alſo to be obſerved, that a commitment grounded on an act of 
parliament, ought to be conformable* to the method preſcribed by it. 
As where the overſeers were committed for refuſing to account, and 
the warrant concluded in the common form, until they be duly dil- 


charged according to law, upon the return of an habeas corpus the court 
held the commitment void, becauſe the warrant ought to have conclud- | 


ed, there to remain until he ſhall account, as the 43 El. c. 2. doth ap- 


point. And a difference is, where a man is committed as a criminal, 


and where only for contumacy ; in the firſt caſe, the commitment muſt 
be, 


FA ; 
TL S 
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be; until diſcharged according to law; but in the latter, until he com- 
ply. 2 Haw. Net. 33. 
Where a ſtatute appoints impriſonment, but limits no time how long, 
in ſuch caſe the priſoner muſt remain at the diſcretion of the. court. 
Dalt. c. 170. 
6. It muſt be under ſeal; and without this, the commitment is un- Goal 
awful, the gaoler is liable to a falfe impriſonment, and the wilful eſcape 
by the gaoler, or breach of priſon by the felon, makes no felony. 1 H. 
H. 583. 
But this muſt not be intended of a commitment by the ſeſſions, or 
other court of record ; for there the record itſelf, or the memorial there- 
of, which may at any time be entered of record, are a ſufficient war- 
rant, without any warrant under ſeal. 1 H. H. 584. 
7. It ſhould alſo ſet forth the place at which it is made. 
n. 185, / 13. 
8. b muſt alſo have a certain date, of the year and day. 


* 


IV. Charges of the commitment. 


2 Haw. 119. place. 
2 H. H. 123. Time. 


1. There ſhall be paid to every conſtable, who by virtue of a mittimus Charges to he 
under the hand and ſeal of any juſtice of the peace for treaſon or felony, vid to _ 
ſhall carry to and ſafely lodge in the county gaol, any perſon committed * 
to him by ſuch juſtice, the ſum of three pence for each mile ſuch perſon 
ſo committed ſhall be carried, and alſo the like ſum ſhall be paid to each 
of two proteffants armed with fire- arms, who fhall go along with ſuch 
conſtable to the county to guard ſuch priſoners, which ſums ſhall 
be raiſed by the grand juries of the reſpective counties. 17 G. 2. c. 6. 
Sed. 5. : | 

2, By in caſe there ſhall be more priſoners than one to be conveyed In caſe of 
to gaol, the ſaid juſtice ſhall appoint as many prote/tants with ſire- arms to more than 
guard ſuch priſoners, as ſhall be neceſſary for their ſafe conveyance to e Priloner. 
gaol, each of whom ſhall be intitled to the like ſums of three pence a 


. mite, to be raiſed as aforeſaid. 


„* 1 
1 


> | F. Gaoler ball receive the prifencr. 


If the gooker ſhall refuſe to receive a felon, or take any thing for re- gaoler refu 
ceiving Him, he ſhall be puniſhed for the ſame, by the juſtices of gaol fing to re- 
delivery 4 Ed. 3. c. 10. Dall. c. 170. 

But if a man be committed for felony, and the gaoler will not receive 
him, the conſtable muſt bring him back to the town where he was taken; 
and that town ſhall be charged with the keeping of him, until. the next 
gaol delivery : or the perſon that arreſted him, may in ſuch caſe keep the 


cei ve. 


priſoner in his own houſe, as it ſeemeth. Dat. c. 170. 


But in other caſes it ſeems, that regularly no one can juſtify the de- 
taining a priſoner in cuſtody out of the common gaol, unleſs there be 
ſome particular reaſon for ſo doing; as if the party be ſo dangerouſly 
lick, that it would apparently hazard his life to ſend him to the gaol, or 

| | Cc there 


Commitment 
to be certih- 


ed 


Commitment 


diſcharged. 


Commitment. 


there be evident danger of a re/cous from rebels, or the like. 2 Haw 
118. 2. 183. / 8. | 


VI. The gaoler ſball certify the commitment. 


By the 3H. 7. 6 3. The ſheriff or gaoler ſhall certify the commit. 
ments, to the next gaol delivery. 


VII. Commitment diſcharged. 


It ſeems that a perſon legally committed for a crime, certainly appear- 
ing to have been done by ſome one or other, cannot be lawfully dif. 
charged by any one but the King, till he be acquitted on his trial, or 
have an ignoramus found by the grand jury, or none to proſecute him on 
a proclamation for that purpoſe by the juſtices of gaol delivery. But if 
a perſon be committed on a bare ſuſpicion, without an indictment for a 
ſuppoſed crime, where afterwards it appears that there was none, as for 
the murder of a perſon thought to be dead, who afterwards is found to 
be alive; it hath been holden, that he may be ſafely diſmiſſed without 
any farther proceeding, for that he who ſuffers him to. eſcape is properly 
puniſhable only as an acceſſary to his ſuppoſed offence ; and it is impoſſi- 
ble that there ſhould be an acceſlary, where there can be no principal ; 
and it would be hard to. puniſh one for a contempt, in diſregarding a 
commitment founded on a ſuſpicion, appearing in ſo unconteſted a man- 
ner to be groundleſs. 2 Haw. 121. z. 188. / 22. 


Mittimus for felony. 


County of IR John Pennington, baronet, one of the juſtices of our 

Dublin. lord the king, aſſigned to keep the peace in the ſaid county, 
and alſo to hear and determine divers felonies, treſpaſſes, and other miſdemeanors 
in the ſaid county committed; To the keeper of the gaol of our ſaid lord the king 
at in the ſaid county, or to his deputy there, and to each of them, greet- 
ing. Whereas A. O. late of in the ſaid couniy, labourer, hath been ar- 
reſted by the conſtable of in the ſaid county, for ſuſpicion of a felony. by 
him, as it is ſaid, committed, in ſtealing a black" mare, of the value of 40s. the 
property of A. P. of = in the ſaid county, yeoman : Therefore on the behalf 


of our ſaid lord the king, I command you and each of you, that you or one of you 


receive the ſaid A. O. into your cuſtody in the ſaid gaol, there to remain till he 


be delivered from your cuſtody by the law and cuſtom of — Given under 
my hand and ſeal at in the ſaid county, the —— day of in the 
year of the reign of our ſaid lord . nt | 


Another 
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Another. 


County of I P. eſquire, &c. To the keeper of the common gaol at 
Dublin.] , in the ſaid county, or to his deputy there: Theſe are in 
his maje/ty's name to charge and command you, that you receive into your ſaid 
gaol, the body of A. O. late of in the ſaid county, yeoman, taken by A. C. 
con/table of in the ſaid county, and by him brought before me for ſuſpicion 
of felony, that is to ſay, for ſtealing —— And that you ſafely keep the ſaid 
A. O. in your ſaid gaol, until the next general gaol delivery for the ſaid county 
[If he be not bailable : or if bailable, then thus] until he ſhall thence be 
delivered by due courſe of law. And hereof fail you not, &c. | 


Another. 


County of P. e/quire, &c. To the keeper of I ſend you herewithal 
Dublin. + the body of A. O. late of in the ſaid county, labourer, iN 
brought before me this preſent day, and charged with the felonious taking. and | 7 
tarrying away forty ſheep, the property 4 which alſo he hath confeſſed i 
upon his examination before me | by which he is not bailable]: Therefore theſe | 
are on the behalf of our ſaid lord the king to command you, that immediately you | 

receive the ſaid A. O. and him ſafely keep in your ſaid gaol, until that he be thence a 
delivered by the due order of law. Hereof fail you not, as you will anſwer for i 
your contempt at your peril. Given under my hand and ſeal at &c. | tk 


Or thus, in the King's name. 


County of EORGE the third by the grace of God, of Great 
Dublin. Britain, France, and Ireland, king, defender of the 
faith, and ſo forth : To the keeper of our gaol at in our ſaid county of 
W. or to his deputy, greeting : Whereas A. O. late of - in our ſaid county, 
yeoman, is arreſted Fes ſuſpicion of felony, by him, as it is ſaid, committed, in 
feloniouſly taking and carrying away of the value of —-——- the property 
— Ie therefore command you, and each of you, that you receive hin 
the ſaid A. O. into your cuſtody in our ſaid gaol, or that one of you, do receive 
him, there to remain till he be delivered from your cuſtody, according to the law 
of our kingdom of: Witneſs J. P. eſquire, one of the juſtices aſſigned 13 
keep the peace in our ſaid county, and alſo to hear and determine divers felonies, 
treſpaſſes, and other miſdemeanors in our* ſaid county committed, at————in 


the ſaid county, the———day of in the———year of our reign. 


General warrant of commitment, 


County of P. eſquire one of the juſtices of our lord the king, aſſigned to 


Dublin. J , keep the peace within the ſaid county, To the conſtable of: 
in the ſaid county. 


in the ſaid county, and to the keeper of——at 
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Theſe are to command you the ſaid conſtable, in his majeſ/ty's name, forthwith 
to _ and deliver 7 the cuſtody of the ſaid keeper of the aid the 
body of A. O. & c. And you the ſaid Reeper are hereby req uired to receive the 
ſaid A. O. into your We, in the _ and him there ſafely to keep, &, . 
Given under my hand and ſeal, t lay of ——— in the———year of the 
reign of his ſaid majeſty king George the third. 


Common Proyer. 


1. IMpugners of the form of worſhip in the church of England, eſta. 
D bliſhed by law, and contained 34 the book of common prayer; of 
common pray- the 39 articles; of the rites and ceremonies of the church; and of epiſ. 
a; cone government; ſhall be excommunicated ip/o facto, and not reſtored 
but by the biſhop or archbiſhop on their repentance. Can. 5, 6, 7. 
Miniſters 2. If any parſon, vicar, or other miniſter, that ought to uſe the com- 
derogativg mon prayer, or to miniſter the ſacraments, ſhall refuſe to do the ſame, 
of common Or (wilfully ſtanding in the ſame) fhall uſe any other form, or ſhall ſpeak 
prayer. any thing in derogation of the ſame book or of any thing therein con- 
tained ; he ſhall, on conviction, for the firſt offence forfeit to the king 
one year's profit of all his ſpiritual promotions, and be impriſoned for ſix 
months; for the ſecond nb ſhall be deprived of all his ſpiritual pro- 
motions, and be impriſoned for a year; and for the third offence, ſhall 
be deprived of all his ſpiritual promotions, and be impriſoned during 
life. And if he has no ſpiritual promotion, he ſhall for the firit offence 
be * for a year; and for the ſecond offence, during life. 1 E. 
c. 2. fe 4—8. 
But this ſhall not reſtrain the ſpiritual court, from proceeding againſt 
theſe offenders; and they may be deprived by the ſaid court, according 
to the courſe of the ſpiritual law, for the firſt offence. id. /. 16, 23. 1 
Haw. 9. u. 14. / 4. 
Any perfom 3. If any perſon whatſoever ſhall in plays, ſongs, or by other open 
depraving the words, ſpeak any thing in derogation of the ſame book, or any thing 
book of com therein contained; or ſha by open fact cauſe or procure any miniſter in 
mom preyt. any place to ſay common prayer openly, or to miniſter any facrament, in 
other form, or ſhall interrupt or let any miniſter to ſay the ſaid common 
prayer; he ſhall, (being indicted for the ſame at the next aflizes) forfeit 
to the king for the firſt offence 100 marks, and for the ſecond 400 marks; 
which if not paid in ſix weeks after conviction, he ſhall ſuffer fix months 
impriſonment for the firſt offence, and 12 months for the ſecond ;) and 
for the third offence ſhall forfeit all his goods and chattels, and be im- 
| priſoned during life. 1 Fl. c. 2. , 9, 10, 11, 12, 13. 20. 
Reſident in- 4. Where an incumbent refides upon his living, and keeps a curate, the 
cm to incumbent himſelf (not having lawful impediment to be allowed by the 
= e Sp biſhop) ſhall at leaſt once a month openly and publickly read the common 
ence a month, Prayer, and & there be occaſion) adminiſter the ſacraments, and other 
rites of the church; on pain of 5/. to the poor, on conviction by confet- 
hon, or oath of two witneſſes, before two juſtices; and in default of 
payment 
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payment in ten days, the ſame to be levied by the churchwardens or 
rſeers by diſtreſs and ſale, by warrant of ſuch juſtices. 13 & 14 C. 


ove 
2. Co 4 þ 7 


Conkeſſton. 


ONFESSION is twofold, either expreſt, or implied. | 
'$ An expreſs confeſſion is, where a perſon directly confeſſes the crime Expreſs con- 
with which he is charged; which is the higheſt conviction that can be. feſſion. 
2 Haw. 3. N. 469. . 3 

But it 15 umu! for the court, eſpecially if it be out of clergy, to adviſe 
che party to plead and put himſelf upon his trial, and not preſently to re- 
cord his confeſſion, but to admit him to plead. 2 H. H. 225. | 

An implied confeſſion is, where a defendant in a caſe not capital, deth Iaplied con- 

not directly own himſelf guilty, but in a manner admits it by yielding feſton. 
to the king's mercy, and deſiring to ſubmit to a ſmall fine ; which ſub- 
miſſion the court may accept of it they think fit, without putting him to 
a direct confeſſion. 2 Haw. 333. u. 469. / 3. 
It ſeems that the confeſſion 05 the defendant taken upon an examina- Confeſſion of 
tion before juſtices of the peace, or in diſcourſe with private perſons, e defendant. 
may be given in evidence againſt the party confeſimg, but not againſt 
others. 2 Haw. 429. n. 604. /. 3. 

All thofe who on their examination own themſelves guilty of a felony Exclu 
alledged againſt them, and are charged in their mittimus with the fe- from bail, 
lony ſo confefled, ſeem to be excluded from bail; for bail is only proper 
where it ſtands indifferent whether the party be guilty or innocent. 2 


Haw. 97. u. 153. / 40. 


Conſpiracy. 


I. What it is. 
II. How puniſhable. 


I. What it is. 


1. DI the common law there can be no doubt, but that all confedera- By rbe com 
cies whatſoever, wrongfully to prejudice a third perſon, are high- mon law. 

ly criminal ; as. where divers perfons confederate together by indirect 

means to impoveriſh a third perſon, or falſely and maliciouſly to charge 

a man with being the reputed father of a baſtard child, or to maintain 

one another in any matter whether it be true or falſe. 1 Haw. 190. 7. 


348. / 2. 
| 2. And. 
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WEE x: conſpiracy by ſtatute is as follows : Conſpirators are they, thy 4 


ſpirators. 


Falſe ir dict - 
ment, 


One alone 
eannot be 
guilty, 


Caſe of Kin- 
ner/ley, 


.... Conſpiracy. 


confederate or bind themſelves by oath, covenant, or other alliance, that eve 
them, ſhall aid and bear the other falſiy and malicituſiy to indict, or cauſe to in. 
dict, or falſiy to move or maintain pleas ; and ſuch as retain men in the count 
with liveries or fees to maintain their malicious enterpriſes ; and this extendeth q 
well to the takers, as to the givers: And ſtewards and bailiffs of great bord, 
who by their office or power, undertake to bear or maintain quarrels, pleas, 9 
debates, that concern other parties than ſuch ar touch the eſtate of their lord; g 
themſelves. 33 Ed. 1. ſt. 2. 

From this definition of. conſpirators, it ſeems clearly to follow, con. 
trary to the opinion of Lord Coke, that not only thoſe who actually cauſe 
an innocent man to be indicted, and alſo to be tried upon the indictment, 
whereupor he is lawfully acquitted, are properly conſpirators, but that 
thoſe alſo are guilty of this offence,, who barely conſpire to indict a man 
falſly and maliciouſly, whether they do any act in proſecution of ſuch 
conſpiracy or not. 1 Haw. 189. n. 346. /. 2. L. Raym. 1169. 

But an action will not lie for the conſpiracy, unleſs it be put in execy. 
tion; for in ſuch caſe, the damage is the ground of the action. L. Rayn, 
378. bs 
2 Alſo it plainly appears from the words of the ſtatute, that one perſon 
alone cannot be guilty of conſpiracy, within the purport of it; from 
whence it follows, that if all the defendants who are proſecuted for ſuch 
a conſpiracy be acquitted but one, the acquittal of the reſt, is the acquit. 
tal of that one alſo: and upon the ſame ground it, hath been holden, that 
no ſuch proſecution is maintainable againſt a huſband and wife only, be. 
cauſe they are eſteemed but as one perſon in law : but it is certain, that an 
action on the caſe, in the nature of a conſpiracy, may be brought againſt 
one only: alfo, it hath been reſolved, that if ſuch an action be brought 
againſt ſeveral perſons, and all but one be acquitted, yet judgment may 
be given againſt that one only. 1 Haw. 192. n. 351. / 8. 

In the caſe of K. againſt Cope, and others. H. 5 G. The huſband, 
wife and ſervants were indicted for a conſpiracy, to ruin the trade of the 
proſecutor who was the king's card maker. The evidence againſt them 
was, that they had ſeveral times given money to the proſecutors apprenti- 
ces, to put greaſe into the paſte, which had ſpoiled the cards. But there 
was no account given, that ever more than one at a time were preſent, 
tho' it was proved they had all given money in their turns. It was ob- 
jected, that this could not be a conſpiracy ; for ſeveral perſons might do 
the ſame thing, without having any previous communication with each 
other, But it was ruled, that the defendants being all of a family and 
concerned in making of cards, it would amount to evidence of a con- 
ſpiracy. Str. 144. * 

Allo in the caſe of K. againſt Kinner/ley and Moore, T. 5 G. An infor- 
mation was brought, ſetting forth that the defendants, being evil diſpoſ- 
ed perſons, in order to extort money from my lord Sunderland, did con- 
ſpire together to charge my lord with endeavouring to commit ſodomy 
with the ſaid Moore. The defendant Kinner/ley only appears, and pleads 
to iſſue, and is found guilty. And now exception was taken in arreſt of 


judgment, that to every conſpiracy there muſt be two perſons at leaſt, 
| whereas 
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whereas here is only one brought in and found guilty, and the other poſ- 

ſbly may be acquitted. But it was anſwered, that this is arguing from 

what has not happened, and probably never will; for tho* Moore may have 

m opportunity to acquit himſelf, and is not concluded by the verdict as 

Kinner/ley is, yet as the matter now ſtands, Moore himſelf is found guil- 

ty, for the conſpiracy is found as it is laid, and therefore 4s 1 may 

be given againſt one, before the trial of the other. And a caſe was quot- 

ed, where ſeveral were indicted for a riot, with many others, and two on- 

ly were found guilty ; and it was objected, that there muſt be three to 

make a riot; but upon the words, with many others, judgment was given 

,ozinſt the defendants. And the court over-ruled the exception. And 

the defendant had ſentence. And in the Ea/ter term following, Moore. 

iſo was convicted and had judgment. Str. 193 | 
And, E. 18 G. 2. K. againſt Eliz. Niccols. She was indicted for con- Caſe of Elis. 

firing with The. Bygrave, unjuſtly to charge William Frankland with a Niccols. 

robbery, and for that purpoſe going before a juſtice, where Bygrave ſwore 

it upon him. Niccols only came in, and pleaded not guilty. And the ju- 

ry found that ſhe was guilty, but that Bygrave died before the indictment 

was preferred. Exception was taken, that one alone cannot be guilty of 

z conſpiracy, and here is but one convicted. But the court over-ruled 

this, on the authority of Kinner/ley's caſe, in which caſe there was a poſ- 

bility of contradictory verdicts, which here cannot be. Str. 1227. 


II. How puniſhed. 


1. It is clear, that thoſe who are convicted of conſpiracy at the ſuit of On action. 
the party, ſhall have judgment of fine and impriſonment, and to render 
the plaintiff his damages: 1 Haw. 193. n. 35T. |. 9. 

2. Alſo it is certain, that he who is convicted at the ſuit of the king, On indictment 
of a conſpiracy to accuſe another of a matter which may touch his life 3 
hall have judgment that he ſhall loſe the freedom and franchiſe of the 
hw (whereby be is diſabled from being put upon any jury, or to be ſworn 
82 witneſs, or even to appear in perſon in any of the king's courts), 
and alſo that his houſes, lands, and goods ſhall be ſeized into the king's. 
hands, and his houſes and lands ſtripped and waſted, his trees rooted up, 
and his body impriſoned. And this is commonly called vil/lainous-judg- 
ment, and 1s given by the common law, and not by any ſtatute, and is: 
lad generally in ſome books to be the proper judgment upon every con- 
viction of conſpiracy at the ſuit of the king, without any reſtriction to 
ſuch as endangered the life of the party; but this point doth not ſeem to 
be any where ſettled. 1 Haw: 193. ib. ; | 

In the caſe of Kinner/key. and Moore above-mentioned, Kinner/Jey was 
ſentenced to be. fined 500/. to ſuffer a year's impriſonment, and to ſind 
lureties for his good behaviour for ſeven years. Moore was ſentenced to 
tand in the pillory, ſuffer a year's impriſonment, and to find ſureties in 
ike manner for ſeven years. Str. 196. 


O 
I 


K. againſt 


Conſpiracy. 


K. againſt Ri/pal. Juſtices at their quarter ſeſſions, have juriſdiQion a 
conſpiracies. Char ing. man with a falſe fact, in order to extort money 
from him is an indictabl offence. Burrow, Rep. 1320. Blac. Rep, zol. 


Conſtable. 


e office of a conſtable, in executing of warrants, is treated of un. 


der the titles Arreſt, and Tarrant; and in like manner the other 
particulars of his duty may be found under the reſpective titles through. 
out the book; this title treating only of the oftice of a conſtable in gene- 


ral. | | 


I. Of the antiquity and original of conſtables. 

II. Who fhall be à conflable. "0 

IIl. How choſen and ſworn, 

IV. His power as a confervator of the peace. 

V. His duty as a ſubordinate officer to juſtices of the peace. 
VI. His indemnity and protectian in his office. 

VII. Concerning the expences of his office. 

V1II. Concerning his account and removal from his office. 


J. Of the antiquity and original of conſtables. 


wy” 2. B the ſtatute of Winchgfter, In every hundred and franchiſe two cu: 
nb Aables 1 be chofen to make the view of armour ; and they ſball preſent defauli 


bles. of armour, and of ſuits of towns, and of highways, and ſuch as lodge ſtrang- 
ers in uplandiſb towns, for whom they will not anſwer. 13 Ed. 1. it. 2. c. 6. | 
And from hence Lord Coke, and others will have it, that high conſta- 
bles are no ancienter than this ſtatute : but Mr. Hawkins (agreeably with 
Lambard, Dalton, and other authorities) ſays, that it ſeems to be the bet- 
ter opinion, that both conſtables of hundreds, which are commonly 
called high conſtables, and alſo conſtables of tythings, which are at this 
day commonly called petty conſtables, or tythingmen, were by the com- 
mon law, and not firſt ordained by the ſaid ſtatute of Winche/ter ; for 
that ſtatute doth not ſay, that there ſhall be ſuch officers conſtituted, but 
clearly ſeems to ſuppoſe that there were ſuch before the making of it. 
2 Haw. 61. 1. 97. f. 33. | 25 
Office of high In ſhort, the truth of the matter ſeems to be this: The far greateſt 
' conſtable. part of the buſineſs of high conſtables at this day, is not at all appropri- 
ated to them, as high conſtables ; but only as 15 to execute the pre. 
cepts of the juſtices of the peace, which any other perſon may do as wel 
as they. The original and proper authority of an high conſtable, 35 


ſuch, ſeems to be the very ſame, and no other, within his n. : 
a 
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that of the petty conſtable within his vill; and therein moſt probably, 
he is coeval with the petty conſtable. . | 

The other uſual branches of his office have been ſuper-added to their Other 
office, for the like reaſon of convenience, by ſundry acts of prrliament, meer by 
ſuch, as the iſſuing precepts for the licenſing of alehouſes, for levying —— 
the county rates, and for returning liſts of jurors; for that one perſon 


can do all the ſame much eaſier and cheaper, than ſo many different per- 
ſons. 


II. Who ſhall be a conſtable. 


1. It hath been ſaid, that a cuſtom in a town, that the inhabitants ſhall Women. 
ſerve the office of conſtable by turns, according to the ſituation of their 
ſeveral houſes, 1s not good ; for that by ſuch a courſe, it may come to a 
woman's turn to be a conſtable, as inhabitant of one of thoſe houſes ; yet 
we find ſuch cuſtoms allowed to be good in later books; and it ſeems, 
that the conſequence of the reaſoning above-mentioned may well be de- 
nied, ſince a woman in ſuch caſe may procure another to ſerve for her. 
2 Haw. 63. n. 99. /. 37. | 
2, Allo it ſeems, that a practiſing phyſician, being choſen conſtable phyſicians. 
in purſuance of ſuch cuſtom, has no remedy for his diſcharge ; for that 
there are no precedents of this kind, and his calling is private. 2 Haw. 
63. u. 100. J. 41. 
3. Alſo it ſeems certain, that if a ſworn attorney, or other officer, of Attornies. 
the courts at We/tmin/ter, be choſen into this office, he may have a writ 
of privilege for his diſcharge, by reaſon of his neceſſary attendance in 
thoſe courts : And it hath been reſolved, that ſuch officers ſhall have 
this privilege, not only where there is no ſpecial cuſtom concerning the 
election of conſtables, but alſo where they are choſen by a particular 
cuſtom, in reſpect of their eſtates, or otherwiſe ; for that no ſuch cuſtom 
{hall be intended to be more ancient than the uſages of thoſe courts, and 
therefore ſhall give way to them. 2 Haw. 63. n. 99. .. 39. 
4. And upon the like reaſons, it is taken for granted, that practiſing Barriſters at 
barriſters at law, and the ſervants of members of parliament, have the law, fervants 


| 32 ; . . to members of 
ſame privilege ; but there ſeem to have been no reſolutions to this pur- parliament. 


poſe. 2 Haw. 63. n. 100. /. 39 


5. But it hath been holden, that a captain of the king's guards, being Captain of the 
preſented to ſerve as conſtable, in purſuance of a cuſtom in reſpect of his Suards. 
lands in a town, cannot claim this privilege ; for that notwithſtanding 
he is bound by his office to perſonal attendance on the king's perſon, yet 
ſuch office being of late inſtitution, ſhall not prevail againſt an ancient 
cultom. 2 Haw. 63. ib. ſ. 41. | 

6. Yet if ſuch an officer as before mentioned, or a gentleman of Where there 
quality who hath no ſuch office, or a practiſing phyſician, be choſen are others 
conſtable of a town, which hath ſufficient perſons beſides to execute this ſuffcieut. 
office, and no ſpecial cuſtom concerning it; perhaps he may be relieved 
by the King's Bznch : but it ſeems that even a cuſtom cannot exempt 


biting perſons from ſerving the office of conſtable, where there are not 
D d ſufficient 
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ſufficient beſides them to execute it. But theſe points ſeem not to be 
ſettled. 2 Haw. 63. ib. . ; 
Diſſenting 7. By the 6 G. c. 5. /. 9. Every teacher or preacher in holy orders, 
teachers. or pretended holy orders, in a congregation tolerated by law, ſhall, from 
the time of his ſubſcription and taking the oaths, be exempted from the 
office of conſtable. 
Whether he 8. Inaſmuch as the office of a conſtable is wholly miniſteral, and no 
may appoint a ay judicial, it ſeems, that he may appoint a deputy to execute a war. 
— rant directed to him, when by reaſon of ſickneſs, abſence, or otherwiſe, 
he cannot do it himſelf; yet it doth not ſeem to be ſettled, that a conſta. 
ble can make a deputy, without ſome ſpecial cauſe. 2 Haw. 62. n. 8. 
36. 
And the ſuperior muſt be anſwerable for his deputy, upon any miſcar- 
riage: unleſs the deputy is duly allowed and ſworn; for then he is con- 
ſtable. Wood b. 2 . 1 3 3 
i And by 6 G. c. 5. / 4. any perſon diſſenting from the churc 
— de- of "En land, "hall be Zo py ſhall Era is take upon him 
puty. the 2 in regard of the oaths, or any other matter required to be 
done in reſpect of ſuch office; he may execute it by a ſufficient deputy by 
him to be provided, to be allowed by ſuch perſons, and in ſuch manner, 
as ſuch officer ſhould have been allowed. 


III. How choſen and ſworn. 


By whorn-to I. It being ſaid in ſome books, that both high and petit conſtables are 

be choſen. to be choſen and appointed by the ſheriff in his torn (or by the lord of 
the leet) and by others, that they are to be choſen by the decennary, it 
ſeems difficult to determine, to whether of them the power of chuſing 
doth of right belong. 2 Haw. 62. n. 99. /. 37. 

By whom to 2. Yet it ſeems clear, that whether a conſtable be to be choſen by the 

be fworn. ſheriff, or decennary, yet he is to be ſworn, and placed in his office by 
the ſheriff, as being judge of the court (or by the lord of the leet). 2 


Haw. 62. ib. 
Cuftom of 3. Allo it ſeems certain, that a cuſtom for chuſing a conſtable either 
chuſing. - way is good ; and it ſeems to have been the opinion of the makers of 


the act of 1 3 & 14 C. 2. hereafter following, that the lords of the courts 
leet have this power of common right, and conſequently the ſheriff in 
his torn, where there is no court leet. 2 Haw. 63. ib. 
Anciently the practice was, that in every hundred where there was 2 
feudal lord, the conſtables were ſworn in and admitted by the lord or his 
ſteward in his leet ; but where there was no ſuch feudal lord, the ſheriff 
in his torn had the ſwearing and placing of them in: Alſo if there was 
no feudal lord of the hundred, an annual officer was choſen, who was to 
preſide over the whole hundred, who was called the high conſtable ; but 
if the hundred was feudal, as it often anciently was, then ſuch lord of 
the hundred adminiſtered the office himſelf. 1 Bac. Abr. Conſt. A. 
Chuſing high 4. But now the uſual manner is, that the high conſtables of hundreds 
conttables. be choſen either at the ſeſſions, or by the greater number of the juſtices of 


the diviſion ; and likewiſe that they bs ſworn at ſeſſions, or by W 
| rom 
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&om the ſeſſions : which courſe hath been often allowed and commended 
by the juſtices of aſſize. Dalt. c. 28. 

And the reaſon thereof may be this, as hath been intimated above; 
namely, that their office at preſent doth not ſo much conſiſt in executing 
the 55 of high conſtable as ſuch, as in executing the juſtices precepts, 
which they may do for the moſt part, whether they be indeed high conſta- 


bles or not. 


5. And moreover, every petty conſtable, being a principal peace officer, ar, conſta- 
es appoint - 


ed by juſtices 


and it being neceſſary for the preſervation of the peace, that every vill 
ſhould be furniſhed with one; the juſtices of the peace have ever ſince 
the inſtitution of their office, taken upon them as conſervators of the 
peace, not only to ſwear the petty conſtables, which have been choſen at 
a torn or leet, but alſo to nominate and ſwear thoſe who have not been 
choſen at any ſuch court, on the neglect of the ſheriffs or lords to hold 


their courts, or to take care that ſuch officers are appointed in them. And 


this power of juſtices of the peace having been confirmed by the unin- 
terrupted uſages of many ages, ſhall not now be diſputed, but ſhall be 
preſumed to have been grounded on ſufficient authority. And ſome have 
carried this point ſo far, as to allow the juſtices at their ſeſſions, to ſwear 
one who was choſen at the leet, and unduly rejected by the ſteward, who 
had ſworn another in his place. 2 Haw. 65. n. 103. /. 49. 


6. And by the 7 Geo. 2. cap. 12. ſect. z. Every high conſtable who Appointed by 
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of the peace. 


ſhall be appointed for any barony, except the city of Dublin and county the grand 
of Dublin, ſhall be appointed by a preſentment of the grand jury of ſuch )!“! 


county, at the general aſſizes held for the ſame, to be confirmed by the 
court, and not at any quarter: ſeſſions. 
7. And ſuch high conſtable ſhall continue in his office for one year after 


To continue 


ſuch appointment, unleſs ſooner removed by the preſentment of ſuch one year. 


grand jury, to be ſo confirmed as aforeſaid ; and every ſuch high conſta- 
ble ſhall, at the expiration of one year, be diſcharged from the faid 
office, provided he has duly accounted for the publick money, which 
came to his hands, and ſhall produce to the grand jury at the aflizes an 
authentick diſcharge for the ſame, under the hand of the treaſurer of 
ſuch county. 


8. By the act 23 Geo. 2. cap. 14. ſet. 1. If any ſeneſchal of a manor geneſchals ne- 


ſhall negle& to hold his leet, at the time when the ſame ought to be held glecting to 


for appointing petty conſtables in ſuch leet, or if ſuch leet being held, hold theirleet. 


thall neglect to appoint petty conſtables, and if the ſheriff of any county 
having the appointment of petty conſtables in his torn, ſhall neglect to 


| hold his torn, at the time when the ſame ought to be held for appointing 


ſuch conſtables therein; or if ſuch torn ſhall be held, there ſhall be a 
neglect of appointing petty conſtables therein, or if from any other cauſe 
no petty conſtable ſhall be duly appointed for any diftrict, at the time 
when ſuch conſtable ought to be appointed, the juſtices of the peace for 


Juſtices may 


the county in which ſuch torn or leet is, are required at their next appoint. 


ſeſſions to appoint for that time, and to ſwear petty conſtables for the 
ſeveral diſtricts and diviſions within the precincts of ſuch torn or leet 


relpeively. 
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Grand jury 9. And if the ſaid juſtices of the peace ſhall neglect ſo to do, the Juſ- 
may appoint- tices at the next aſſizes for ſuch county, and the judges of the King, 
Bench, in term for the county of Dublin, upon preſentment of the grand 
jury of ſuch county, ſhall a point, ſwear, or order to be ſworn before 
any juſtice of the peace of ſuch county, the perſons named in ſuch pre. 
ſentment, into the office of petty conſtable for the ſeveral diſtricts and 
diviſions ſo neglected. ſect. 2. ; | 
10. Provided that the petty conſtables ſo appointed by the ſaid juſtices 
of the peace and judges of aſſize, and judges of the King's Bench, ſhall 
not be compelled to ſerve for a wage time than they would have been 
reſpectively obliged to ſerve in the ſaid office, in caſe they had been duly 
appointed in the torn or leet. ct. 3. : ; ; 
Petty conſta- 11. If any petty conſtable during the time of his ſerving in the ſaid 
bles dying or office, ſhall die or remove out of the precincts of the diſtrict ori, 
removing. for which he was appointed, or ſhall be lawfully removed fron! the ſaid 
office, it ſhall be lawful for any two juſtices of the peace for the county, 
to appoint and ſwear a new petty conſtable in his room, to continue until 
the next torn or leet, or in default of ſuch torn or leet being held at the 
uſual time, or appointing thereat a petty conſtable until the next ſeſſions 
of the peace after ſuch uſual time, and in default of ſuch next ſeſſions 
until the next aſſizes, at which next torn, leet, ſeſſions, or aflizes, as 
the caſe ſhall be, the ſheriff, ſeneſchal, juſtices, or judges may approve 
of the conſtable appointed as aforeſaid and ſworn, or it they think fit, 
may appoint another to ſerve the remainder of the time of the conſta- 
ble ſo dying or removed. 
Large pariſhes 12. By 5 G. 3. c. 14. / 46. If any pariſhes ſhall be ſo large, that one 
two or more conſtable ſhall not be ſufficient, to do the whole office of a conſable within 
conſtable. the faid pariſhes, it ſhall be lawful to appoint two or more conſtables for 
; ſuch pariſhes, in ſuch manner as ſuch one conſtable was formerly appoint- 
ed for the ſame ; which new conſtable ſhall have ſuch and the ſame autho- 
rity and power as any other conſtable hath, or by the laws of the realm 
ought to have. 
Conſtable re- 13. By 21, 22 G. 3. c. 15. /. 52. If any conſtable ſhall refuſe upon 


22 attend- requeſt by revenue oflicer to attend and aſſiſt in execution of his duty, 
nee. 


ſence or re- attendance of a conſtable is neceſſary, ſuch conſtable hall 

forfeit 50/. over and above all other penalties, and in default of pay- 

ment, ſuffer three months impriſonment. | h 
Conſtable re- 14. Conſtables lawfully choſen, if they ſhall refuſe to be ſworn, a juſtice 
fuſing tobe of the peace may bind them over to the aſſizes or ſeſſions. Dall. c. 28. 


RY” a; 15. But it ſeemeth that the ſheriff, or ſteward of the leet, cannot law 
* fully commit them for ſuch refuſal, without more; but it is ſaid, that 


if the party be preſent in the court, he may be ſined; and that if he be 


abſent, and have a certain time and place appointed him by the ſheriff or 


ſteward, for the taking of the oath before a juſtice of the peace, and 
have alſo expreſs notice of ſuch appointment, and be preſented at the 
next court, for having refuſed to take it accordingly, he may be amerc- 


ed: alſo it ſeems, that in either caſe he may be indicted (A) either 4 the 
aſlizes 


in any matter relative to his Majeſty's revenue, where by law, the pre. 


J. 46. 
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aflizes or, ſeſſions. And it is 'adviſeable in all pleadings, in any action 
concerning ſuch a fine or amerciaments, and in all indictments for ſuch 
refuſal, eſpecially and expreſly to ſet forth the manner of every ſuch 
election, appointment, notice, and refuſal, and before whom the court 
was holden : and it hath been adjudged, that it is inſufficient to ſay in 
encral, that the party was duly elected, or lawfully elected, or that he 
40 notice, without ſetting forth the ſpecial circumſtances thereof. ſo 
it is ſaid to have been adjudged, that an indictment for not finding a 
ſufficient perſon to ſerve the office of conſtable, without ſhewing that 
the party refuſed to ſerve it himſelf, is inſufficient. 2 Haw. 64. n. 102. 


16. There is a long form of a conſtable's oath in Dalton, which is aglop- Conſtable's 
ted by Mr. Barlow, expreſſing his duty in many inſtances ; but as that oath. 
form nevertheleſs doth not contain the hundredth part of the con- 

ſable's duty, nor indeed the moſt material inſtances of it, it may be 

more eligible (as no particular form is directed by any ſtatute) to ſwear 

him (B) to the due execution of his office in general, than to deſcend to 

thoſe particulars ; leſt by mentioning ſome parts of his duty, and not 

others, he may be induced to think, that thoſe others are not ſo ne- 


cellary. 


IV. His power as conſervator of the peace, 


1. Every high and petty conſtable are by the common law conſervators Conſtable a 
of the peace. 2 Haw. 33. n. 44. / 6. Crom. 6. Dalt. c. 1. conſervator 
2. And therefore if any man ſhall make an affray or aſſault upon ano- of the peace. 
ther in the preſence of the conſtable, or ſhall threaten to kill, beat, or 8 
hurt another, or ſhall be in a fury ready to break the peace; the conſta- in his pre- 
ble may commit him to the ſtocks, or other ſafe cuſtody for the preſent, ſence. 
and after may carry him before a juſtice, or to gaol, until he ſhall find 
ſurety for the peace, which ſurety the conſtable himſelf may alſo take by 
obligation, to be ſealed and delivered to the King's uſe, and if the party 
will not ſind ſurety to the conſtable, he may impriſon the party until he 
ſhall do it. Dalt. c. 1. 


3. But he may not require ſurety of the peace, unleſs the offence be But not when 


upon his own view, and not if it be committed out of his fight; for he he is abſent. 


cannot take any man's oath that he 1s afraid of death, becauſe he is not 
a judge of record ; which is the reaſon that an obligation taken by him, 
ſhall be in his own name, and not in the King's name: and the ſame 


ſhall be certified at the ſeſſions of the peace. Cre. £liz. 375, 376. 


V. His duty as a ſubordinate officer to juſtices of the peace. 


It hath been always holden, that the conſtable is the proper officer to a Sub»dinate 


juſtice of the peace, and bound to execute his warrants ; and therefore te the juſtices 


it hath been reſolved, that where a ſtatute authorizes a juſtice of the“ the peace. 


peace to convict a man of a crime, and to levy the penalty by warrant 
of diſtreſs, without ſaying to whom ſuch warrant ſhall be directed, or 


by 
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by whom it ſhall be executed, the conſtable is the proper officer to ſerve 
ſuch warrant, and indictable for difobeying it. 2 H:w. 62. n. 98. / 35. 


VI. His indemnity and protection in his office. 


Double coſts, ® 1. If an action is brought againſt a conſtable, for any thing done by 
virtue of his office; he, and alſo all others which in his aid, or by his 
command, ſhall do any thing concerning his office, may plead the ge. 
neral iſſue, and give the ſpecial matter in evidence, and if he recovers, 
he ſhall have double coſts. 10 Car. 1. . 2. c. 16. 

Proper coun- 2. And ſuch action ſhall be laid in the county where the fact was com. 

855 mitted, and not elſewhere. id. 

Conſtable aſ- 5. And if the conſtable is aſſaulted in the execution of his office, he 

lauRed oy need not go back to the wall, as private perſons ought to do: and if in 

to the wall. the ſtriving together, the conſtable kills the aſſailant, it is no felony; 
but if the conſtable is killed, it ſhall be conſtrued premeditated murder. 


Hale's Pl. 37. 1 H. H. 457. 


VII. Concerning the expences of” his office. 


/ 

There ſhall be paid to every conſtable, who by virtue of a mittimus un- 
der the hand and ſeal of any juſtice of the peace for treaſon or felony, 
ſhall carry to and fafely lodge in the county gaol, any perſon committed 
to him by ſuch juſtice, the ſum of three pence for each mile ſuch perſon 
ſo committed ſhall be carried. 17 Geo. 2. cap. 6. ſect. 5. 


VIII. Concerning his account and removal from his office. 


Every perſon who ſhall ſerve one year in the office of high conſtable, 
and ſhall have accounted for all the publick money within his barony or 
diſtrict, and be legally diſcharged from the ſaid office, ſhall not be com- 
pelled by any grand jury to ſerve again in the ſame office, during ſeven 
years next enſuing ſuch diſcharge, and if he ſhall be appointed by the 
preſentment of any grand jury, ſuch preſentment ſhall not be confirmed 
by the judges of aſſize. 23 Geo. 2. cap. 14. ſect. 4. 

All arrears of publick money due from any high conſtable in his life 
time, may after the death of ſuch high conſtable be recovered by the 
treaſurer of the county, againſt the executors or adminiſtrators of ſuch 
* conſtable out of his aſſets in a ſummary way, before the juſtices of 
aſſize by civil bill in the name of the ſaid treaſurer, hh the ſum 
fo ſued for exceed twenty pounds, provided the perſon ſo ſued be duly 
ſerved with a ſummons by the ſpace of twelve days at leaſt, before the 
firſt day of the aſſizes, in which caſe the defendants ſhall have all equi- 
table defences, and each party the like benefit of appeal, as in other 
caſes proſecuted by civil bill, provided alſo that ſuch bill be proſecuted 
within two years next after the death of ſuch high conſtable. 7 Geo. 2. 


cap. 12. ſect. 4. 
2. And 


5 


Conſtable. 


2. And in ſuch manner as conſtables are to be choſen, in the ſame 
manner, and by the like authority are they to be removed ; ſo as if 
there ſhall be cauſe to remove and put an high conſtable from his place, it 
hath not been thought fit, that any one or two juſtices ſhould do it upon 
their diſcretion, but that it ſhould be done by the greater part of the juſ- 
tices of that diviſion, and that for ſome juſt cauſe ; or elſe that it be done 
at the ſeſſions. Dalt. c. 28. | : 

And it ſeems clear, that the ſheriff or ſteward of the leet, having 
power to place a conſtable in his office, have by conſequence a power of 
removing him. 2 Haw. 63. u. 99. J. 38. | 

And alſo the juſtices of the peace have always uſed, for good cauſe, 
to diſplace all ſuch conſtables, as have been choſen and ſworn by them. 
2 Haw. 65. n. 103. /. 49. 

And if the court, or other judge, ſhall refuſe to diſcharge a conſtable, 
the King's Bench may compel them by mandamus. 2 Haw. 65. ib. .. 47. 


A. Indictment for not taking the office. 


HE jurors for our lord the king upon their oath preſent, that A. O. late of 
in the townſhip of in the ſaid county, yeoman, on 
the day of in the year of the reign of and 
long before, and always after until the day of preferring of this indictment, was 
and is an inhabitant and reſiding within the townſhip of aforeſaid in the 
county aforeſaid, and an able perſon to ſerve the office of con/table for the ſame 
townſhip ; and he the ſaid A. O. on the ſaid——day of - in the year afore- 
ſaid, in the townſhip aforeſaid, at the court leet of A. L. lord of the manor of 
—— aforeſaid, holden before A. S. gentleman, ſteward of the ſaid court, by the 
ſuitors of the ſaid court, was elefted and choſen, according to the ancient cuſtom 
of chufing con/tables for the. ſaid townſhip, for one year from thence next following, 
to do and execute all and ſingular thoſe things which belong to the office of con/ta- 
ble; [or otherwiſe as the cuſtom ſhall be for chuſing conſtables] and that 
the ſaid A. O. afterwards, to wit, on the day of in the year 
aforeſaid, at the townſhip of aforeſaid, had due notice given. to him by 
A. B. bailiff of the aforeſaid manor, of his being fo elected and choſen con/table as 
aforeſaid, and then and there was by him the ſaid A. B. required to appear be- 
fore J. P. eſquire, then and yet one of his Majeſty's juſtices aſſigned to keep the 
peace within the ſaid county, and alſo to hear and determine divers ſelonies, tre- 
paſſes, and other miſdemeanors, in the ſaid county committed, on the ſaid 
day of in the year aforeſaid, to take his oath for the due executing the 
ſaid office of con/table for the ſame totunſbip, according to the duty of that affice ; 
nevertheleſs the ſaid A. O. his duty in that behalf not regarding, but contriving 
and intending wholly to neglect to ſerve the ſuid office of conſtable, after he the 
faid A. O. was /o elected and choſen in the ſaid office as aforeſaid, to wit, on the 
ſaid ——— day of in the year aforeſaid, and continually afterwards 
until the day of taking this inquifition, at the townſhip aforeſaid, in the county 
aforeſaid, unlawfully and contemptuouſly did refuſe, and ſtill doth refuſe, to take 
bis ſaid oath far the due executing the ſaid office of conſtable, and in any wiſe to 


execute the ſame office, to the great hindrance of juſtice, in contempt of our ſaid 
| | lord 
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and conſider himſe 
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lord the Ring, and to the evil example of all others in the like caſe offending, and 
againſt the peace of our ſaid lord the king. 


B. Conſtable's oath. 


O U /hall well and truly ſerve our ſovereign lord the king, Land the lr 

of this leet, if ſworn in a court leet] in the gfice of con/table, for the 
townſhip of for the year enſuing Cor, until you ſhall be lawfully diſcharg. 
ed therefrom ; or, until another ſhall be fworn in your place ] To ſhall well 
and truly do and execute all things belonging to the ſaid gcc, according is the 
be/t of your ſkill and knowledge : So help you God. 


Conviction. 


HE power of a juſtice of the peace is in reſtraint of the common 

law, and in abundance of inſtances is a tacit repeal of that famous 
clauſe in the great charter, that a man ſhall be tried by his equals; 
which alſo was the common law of the land long betore the great charter, 
even for time immemorial, beyond the date of hiſtories and records, 
Therefore generally nothing ſhall be prefumed in favour of the office of 


a juſtice of the peace; but the intendment will be againſt it. 


Where a ſpecial power 1s given to a juſtice of the peace by act of par- 
liament, to convict an offender in a ſummary manner, without a trial by 
jury, it muſt appear that he hath ſtrictly purſued that power; otherwiſe 
the common law will break in upon him, and level all his proceedings. 
Therefore where a trial by jury is diſpenſed withal, yet he muſt proceed 
nevertheleſs 5 to the courſe of the common law in trials by juries, 

only as conſtituted in the place both of judge and 
ury. | 
f There muſt be an information or charge againſt a perſon; then he muſt 
be ſummoned or have notice of ſuch charge, and have an opportunity to 
make his defence; and the evidence againſt him muſt be ſuch as the com- 
mon law approves of, unleſs the ſtatute ſpecially directeth otherwile; 
then, if the perſon is found guilty, there muſt be a conviction, judgment, 
and execution, all according to the courſe of the common law, directed 
and influenced by the ſpecial authority given by ſtatute. 

And in the concluſion, there mult be a record of the whole proceed- 
ings, wherein the juſtice mutt ſet forth the particular manner and circum 
ſtances, ſo as if he ſhall be called to account for the ſame by a ſuperior 
court, it may appear that he hath conformed to the law, and not ex- 
ceeded the bounds preſcribed to his juriſdiction. 

The difficulty of drawing up a conviction in due form, hath induced 
the legiſlature to inſtitute a more apt and compendous method in divers 
inſtances ; and it were to be wiſhed, in eaſe of the Juſtices, that this 


proviſion might be made more general. Theſe ſummary forms 50 con- 
- VICHLONS, 
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victions, Which are ſpecially directed by act of parliament, are interC- 

pou throughout this book under the titles to which they do reſpective- 
belong. 

7 che forms of convictions, which are left at large.according to the 

courſe of the common law, (having no preſcriptive form of words di- 


reed by any act of parliament) are likewiſe drawn forth at length ur- 


der divers titles; particularly concerning ſuch matters as have been 
often controverted in the courts above, occaſioned either by the large- 
neſs of the penalties, or ſometimes by the greatneſs of the offenders; 
as in caſes of riots, forcible entries, deer ſtealing, and ſuch like. 

It remaineth, under this title, to inſert one general precedent or form 
of conviction for the whole; which may be to the effect following: 


General form of conviction. 


County of : E it remembered, that on the day of in the 

Dublin. year of the reign of by the grace of God, of 
Great Britain, France, and Ireland, King, defender of the fith, and jo 
forth, at in the county of aforeſaid, A. I. of cometh be- 
fore me J. P. e/quire, one of the juſtices of our ſaid lord the King, aſſigned to keep 
the peace of our ſaid lord the King in the ſaid county, and alſo to hear and deter- 
mine divers felonies, treſpaſſes, and other miſdemeanors in the ſaid county com- 
mitted | 7 near to the place where the offence herein after mentioned was 
committed ; or as the ſtatute requires] and giveth me the ſaid juſtice to under- 
and and be informed, that one A. O. of - in the ſaid county, yeoman, 
on the—— day of: now laſt paſt, at in the ſaid county, did | here 
ſet forth the fact, in the words of the ſtatute as near as may be] againſt the 
ferm of the latute in ſuch caſe made and provided: And afterwards, upon the afore- 
aid day 0 in the year aforeſaid, at aforeſaid, in the coun- 
ly aforeſaid, he the ſaid A. O. after being duly ſummoned in this behalf before me 
the juſtice aforeſaid appeareth and is preſent, in order to make his defence again/1 
the ſaid charge contained in the ſaid information, and having heard the ſame, he 
the ſaid A. O. is aſked by me the ſaid juſtice, if he can ſay any thing for himſelf, 
why he the ſaid A. O. ſhould not be convicted of the premiſſes above charged upon 
him in form aforeſaid ; who pleadeth that he is not guilty of the ſaid offence. 
Wevertheleſs, on the day aforeſaid, in the year aforeſaid, at —-— oforeſaid, 
in the county aforeſaid, one credible witneſs, to wit, A. W. of " Yeoman, 
cometh before me the juſtice aforeſaid, and before me the ſame juſtice upon his oath 
on the Holy Goſpel, io him then and there by me the ſaid juſtice aforeſaid adnini/- 
tered, depoſeth, fweareth, and on his cath, aforeſaid affirmeth and / ith, that the 
eforeſaid A. O. on the day of aforeſaid, in the 2 aforeſaid, at 
—=gforeſaid, in the county aforeſaid, did here again ſet forth the fact, 
or ſo much thereof as is ſufficient to convict the offender ] And thereupan 
the aforeſaid A. O. the —— day of aforeſaid, in the year aforc- 
ſaid, before me the juſtice aforeſaid, by the oath of one credible witne/5 
aforeſaid, according to the form of the ſtatute aforeſaid is convicted; and 
for his offence aforeſaid hath forfeited the ſum of- of lawful money of Great 


Britain, to be diſtributed as the ſtatute aforeſaid deth direct. In witneſs where- 
9, I the ſaid juftice to this preſent record of the conviction as aforeſaid, have ſet 


my hand and /eal at 


above. oriiten. 


aforeſaid, in the county aforeſaid, the day and year firft 
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And A. W. of 


Conviction. 


If he confeſſes the fact then ſay, And becauſe the ſaid A. O. hath 
nothing to ſay, nor can ſiy any thing in his own defence touching and concernin 
the premiſſes aforeſaid, but doth of his 0WN accord freely and voluntarily acknoyw. 
ledge and confeſs all and fingular the ſaid premiſſes to be true, in manner and 

»rm as the inc are charged upon him in the ſaid information ; and becauſe all 
and ſingular the premiſſes being heard and fully underſtood by me the ſaid juſtice, 
it manife/ily appears to me Or, if the party hath been ſummoned, and 
doth not appear, then ſay, Whereupon, on the aid NY Of — 
in the year aforeſaid, at aforeſaid, in the county aforejaid, he the ſaid 
A. O. was duly ſummoned in this behalf, to appear before me, in order to male 
his defence again/t the ſaid charge contained in the ſaid information, but the ſaid 
A. O. doth neglect to appear before me, and doth not appeir, nor make any 
defence againſt the ſaid charge as aforeſaid : Therefore I the ſaid ju: 
tice, on the ſaid—— day of in the year aforeſaid, at aforeſaid, 
in the county aforeſaid, do proceed to examine into the truth of the ſaid complaint; 
a credible witneſs, cometh before me the juſtice aforeſaid, 


and before me the ſame juſtice upon his oath, &c. 


[ Cometh before me] A conviction ought to be in the preſent tenſe, and 
not in the time paſt. L. Raym. 1376. Str. 608. Robert's cafe. 


And giveth me to under/tand ud be informed]. A conviction ought to be 
on an information or complaint precedent. M, 11 W. K. and Fuller, 


L. Raym. 510. 


That one A. O. of- in the ſaid county, yeoman, &c,] All acts, which 
ſubject men to new and other trials, than. thoſe by which they ought to 
be tried by the common law, ought to be taken ſtrictly ; and the court 
of king's bench will require, that it do appear upon the face of ſuch 
proceedings, that the fact was an offence within the act, and that the 


juſtices have proceeded accordingly. M. 1 An. K. and Chandler. 


1 Salk. 378. L. Raym. 58r. | 

Therefore the particular manner of the offence ought to. be ſet forth. 
Thus in the caſe of ſwearing, before the: legiſlature by the act of the 19 
G. 2. had directed a fummary form of words for the conviction, it was 
required not only to ſet forth that the perſon had curſed or fworn in ge- 
neral, but the particular oaths. and curſes were to be ſet forth, that the 
court might judge thereupon, whether they were indeed oaths and curls 
or not. H. 8. G. K. and Sparling. Str. 497. | 
And in the caſe of K. and Roberts, M. 11 G. which was a conviction 
for ſwearing 150 oaths in theſe words by God, and curſing 150 curſes 1n 
theſe words God damn you, this matter was carried ſo far, that it was in- 
ſiſted this was not ſufficient, but that the oaths and curſes ought to have 
been ſet forth 150 times each. But the oaths and curſes being all only in 
the ſame words over again, the court held the conviction good. Str. bos. 
L. Raym. 1376. . bo 

And it ſeemeth, that a conviction on a penal ſtatute ought exprelly to 
ſhew, that the defendant is not witkin any of its proviſoes; for ſince no 


plea can be admitted to ſuch a conviction, and the defendant can have t 
remedy 


Conviction. 


remedy againſt it, but from an exception to ſome defett appearing in the 
face of it, and all the proceedings are in a ſummary manner, it is but 
reaſonable that ſuch a conviction ſhould have the higheſt certainty, and 
ſatisfy the court, that the defendant had no ſuch matter in his favour, 
as the ſtatute itſelf allows him to plead. 2. Haz. 250. n. 355. , 113. 
But in the caſe of K. and Ford, T. 9 G. There was a conviction on the 
C. c. 3- for keeping an alehouſe without licence ; and it was objected, 
that in the act there 1s a proviſo to exempt perſons who have been pu- 
niſhed by the former law of the 5 & 6 Ed. 6. c. 25. and therefore it 
ſhould have been ſaid, he had not been proceeded againſt upon that act: 
But by the court, 'That coming in by way of proviſo, he ſhould have 
inſiſted on it in his defence; it appears he was aſked what he had to ſay, 
and therefore we may reaſonably preſume he had no ſuch defence to make. 
And the conviction was confirmed. Str. 555. 5 
And in the caſe of K. and Bryan, M. 12 G. 2. The defendant was 
convicted on the gin act; and an exception was taken, that there was 
no averment, that it was not ſold to be uſed in medicine: And the caſes 
on the game act were mentioned, where in convictions it is neceflary to 
exclude all the qualifications for killing game. On the other hand, it 
was inſiſted, that the reaſon of that was, becauſe thoſe were in the 
© -ting clauſe, whereas this about medicine comes in by way of pro- 
vue, and is by way of defence to be ſhewn on the defendant's part: 
And for that purpoſe was cited, M. 11 G. XK. and Theed; where in a 
conviction for obſtructing an excite officer on the 8 Ar. c. g. it was ob- 
jected, that it not being averred to be in the day, it ſhould have been 
ſhewn that there was a conſtable preſent, which is made neceſary in the 
night; but was held to be well, and its being in the night, ſhouid have 
been thewn on the defendant's part. And by the court, This is brought 
within the general enacting clauſe : and the true diſtinction is, where 
the extenuation comes in by way of proviſo, or exception, And the 
conviction was confirmed. Str. 1101. | | 
Being duly ſummoned] T. 11 G. K. and Venables. The court were unz- 
nimoully of opinion, that the party ought to be heard, and for that pur- 


Poſe ought to be ſummoned in fact; and that it the juſtices proceeded a- 


gainſt a perſon without ſummoning him, it would be a miſdemeanor in 
them, for which an information would lie. L. Raym. 1406. | 

And in the caſe of K. and Allingtun, H. 12 6. On aidavit that no 
ſummons was had, the court granted an information againſt the juſtice 
who made the conviction. Str. 678. 

H. 6 G. K. and Johnfton. The defendant was convicted for keeping 
a gun. And exception was taken, that there Was not a ree/onable ſum- 
mons; for it was made to appear the ſame day, which might be impoſii- 
ble upon account cf the diſtance, or the ſummons being ſerved late, and 
lis witneſſes might not be got together on ſo ſhort a Warning: then it 
Was to appear at the pariſh foren, whereas there were two parithes men- 
lioned before; ſo the man night have gone to one, Wiilſt they were con- 
victing hiin at the other. It was anſwered, that the defendant appeared 
it the time, and made defence; ſo that cures all defects in the ſummons. 
And by the court, The anfwer is right. S“. 261. 8 
a E e 3 H. 3 G. 


— 


200 | Conviction. 
H. 3 G. K. and Simpſon. The defendant was convicted for deer ſte]. 


ing, and the conviction ſet forth, that he bad been ſummoned to appear de 
before the juſtices, but it did not appear he ever was before them. Ex. 0 
ception was taken to this, that as no appeal lies in this caſe, the juſtices 
ſhould not have proceeded in the abſence of the party, eſpecially where wl 

it may end in a corporal puniſhment, as it may do here for want of a dif. thi 
tres. And at another day, on conſideration, Parker, C. J. delivered the co 
reſolution of the court: We are all of opinion, the offender may be con. fer 
victed, without appearing. The ſtatute is ſilent as to the method of pro- Re 
ceeding, and the law of England, it is true, in point of natural juſtice, 
always requires the party charged with any offence, to be heard before he up 
be condemned in judgment; but that rule muſt have this exception, un- jue 
le it is through his own default; were it otherwiſe, every criminal ne 
might avoid conviction. Str. 44. 

But generally, it is not neceſſary to ſet forth the ſummons in the convidtim; 00 
for although no ſummons is ſet forth, yet the court will intend one: but C0) 
where a ſummons is ſet forth, and that ſummons appears to be irregular, 
the court will quaſh the conviction, there being then no room to intend rel 
any other ſummons. 11 G. K. and Penables. Seſſ. C. V. I. 210. I. ed 
Raym. 1405. | 2 

| A 

One credible witneſs, to wit, A. W. ofc eoman] It is requiſite to name 0 
the witneſs, that it may appear he 1s not die ſame perſon who was the al 
informer ; for an informer who hath a ſhare of the penalty, is never al. 
lowed to be a witneſs, unleſs in caſe where a ſtatute ſhall ſpecially ſo direct 7 
b 1 
it . y 

On his cath aforeſaid affirmeth and ſaith] In all convictions, being in the « 


nature of judgments, the whole evidence ought to be ſet forth, or at 
leaſt ſo much thereof as 1s ſufficient to warrant the conviction ; that the 
court of king's bench may judge of the ſufficiency thereof : but otherwiſe 
it is in orders, which are authoritative. And ſo it was laid down in the 
caſe of K. and Floyd, M. 8 G. 2. which was thus; A motion was made 
to quaſh an order of ſeſſions, made under the ſtatute of the 1 W. c. 21. 
V. 6. whereby the defendant was adjudged guilty par fell proof of the 
charge againſt him, and that he be diſcharged from his office of clerk of 
| : the peace, upon the objection that the evidence is not ſet out: but it was 
3 adjudged after conſideration, that this was an order, and therefore the 
evidence needs not be ſhewn ; but that it would be otherwiſe if it was 2 
= conviction. Andr. 82. Str. 996. 
| M. 5 G. 2. K. and Theed. A conviction on the candle act was quaſh» 
#4 | ed, becauſe the evidence was not ſet out; it being only alledged, that the 
10 offence was fully and duly proved Str. 919. 2 Barnard. 16, 73. 

T. 6 G. K. and Baker. A conviction for takin pilchards, againſt the 
form of the ſtatute, quaſhed ; becauſe the witneſs ſwears generally that 
the defendant is guilty of the premiſſes, and that is taking upon himſelf to 
ſwear the law. Str. 316, | | 

M. 11 W. K. and Fuller. A conviction ought to be certain, and not 
taken upon collection. L. Raym. 510, 


Z. 1 6. 


Conviction. 
. 1. G. 3. K. v. Vipent and others. The conviction was, that the 
gefendants, having heard the charge, (of conſpiring to advance their wa- 
in the woollen manufacture, ) and being called upon by the juſtices to 
ew cauſe, why they ſhould not be convicted, and having nothing to ſay 
whereby to defend themſelves, are therefore convicted: and e by 
the court, becauſe the evidence ought to be particularly ſet forth, that the 
court may judge thereof; and it muſt be given in the preſence of the de- 
ſendant, that he may have an opportunity of croſs examination. Burr. 
Rep. 1163. | 

4. 7. G. 3. K. and Killet. By the court, it is now fully ſettled, that 
upon a conviction, the evidence ought to be ſet out, that the court may 
judge whether the juſtices have done right ; but upon an order it is not 
neceſſary. Ib. 2063. | 

And for his offence aforeſaid hath forfeited ] H. 3 G. 2. K. and Hawks. A 
conviction for killing a deer was quafhed, becauſe it was only e is 
cvided, without any judgment of forfeiture. Str. 858. 

To be diftributed as the flatute aforeſaid doth direct] M. 9 An. K. and Bar- 
ret. A conviction for deer ſtealing did ſet forth, that 
ed, and ſhall forfeit 3ol. according to the form of the latute, without making 
2 diſtribution, which ought to be 10/. to the informer, 10/. to the party 

rieved, and 10/. to the poor. But by the court, This is well enough; 
Fr by the ſtatute he 1s only to forfeit in cafe he has goods, which is con- 
ditional, and not abſolute. 1 Salk. 383. 

Note: On a ug; eſtion that the defendant hath a title to the thing in 
queſtion, a prohibition will be granted by the king's bench, before or 
after conviction, to ftay the juſtice from proceeding ; for without doubt 
if the defendant have but a colour of title, the juffices have no juriſdic- 
tion in the cauſe, as where the defendant was convicted for cutting trees, 
where he had a right of common. L. Raym. 91. 
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Buying corn 
in the ſheaf 
without mea- 
ſuring. 


Corn, Cc. to 
be ſold by 
weight, 


Avoirdupois 
pound, 


Penalty for 
ſelling other- 
wiſe, 


For the foreſtalling, ingroſſing, or regrating of corn; ſee title Fore. 
{tailing}, | 


J. Selling corn by weight, 

II. Cutting corn growing. 

III. Leaſing corn. 

IV Burning corn in the trat. 
V. Exportation of corn. 


VI. Inland carriage of corn. 


7 Selling corn by 2oeight. 


I, 1 buy or ſell corn in the ſheaf, before it is threſhed and meaſured, 
is againſt the common law of England; and the reaſon thereof 
ſeemeth to be, for that by ſuch, ſale the market is in effect foreſtalled. 3 
MF. 109. ..-; FF | 
By the act 11 Ges. 2. cap. II. ſed. 1. All wheat, rye, meſlin, peaſe, 
beans, barley, bere, oats, ſhillin, cutlins, meal, flour and malt, ſhall be 
ſold and delivered by weight, and not by meaſure, or in any other man. 
ner. | 5 
Such weight ſhall be according to the avoirdupois pound, fourteen 
pounds whereof ſhall make a ſtone, -and eight ſtone one hundred weight, 
and twenty hundred one ton, to be ſtanding weight, and all bargains 
made for ſelling ſuch wheat, &c. by any other weight, or in any other 
manner than by weight, or. far allowing any quantity of ſuch wheat, 
Sc. to the quantity agreed to be ſold, or for making any addition or 
allowance to the ſtone, hundred, tun, or other weight ſhall be void, 


fert. 2. 


It any perſon ſhall ſell, barter, exchange or deliver any ſuch wheat, 
Ic. any other way than by weight and in the manner aforeſaid, or it 
any perſons, either by themſelves or by any other perſon employed by 
them, ſhall, after the time aforeſaid, enter into any agreement for buy- 
ing or A any wheat, c. any other way than by weight, and in 
the manner aforeſaid, or ſhall demand, contract for, or receive any 
greater quantity thereof than the very quantity bona fide bought and 
agreed for, or ſhall demand or take any addition or allowance to the 


pound, ſtone, hundred, tun or other weight, over and above the real 


content thereof at ſtanding weight, and every perſon buying any corn, 
grain, flour or meal, contrary to the directions aforeſaid, ſhalf forteit five 
pounds, to be paid to ſuch perſon, who within three calendar months 
after ſuch offence committed, ſhall firſt give information thereof to any 
mayor or other chief magiſtrate of any city or town corporate, or ary 
juſtice of the peace within their reſpective juriſdictions. 


Who 


Fore: 
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Who ſhall iſſue a ſummons under his hand, requiring the party accuſed Juſtices to 
to appear before him, at any reaſonable time not lefs than twenty-four hear offences, 
hours after the time he ſhall be ſerved with ſuch notice, and after the 
{me ſhall be left at his uſual place of abode, at which time ſuch magi- 
ſtrate or juſtice ſhall by examination of one witneſs upon oath, proceed 
to hear and determine the ſame, | 

But if any perſon ſhall think himſelf aggrieved by the judgment of a e E * 
ſuch magiſtrate or juſtice, ſuch perſon may appeal to the next going WTO.” 
judges of aſſize, or if in the city or county of Dublin, to the juſtices of 
the next general feſſions of the peace, who ſhall finally hear and determine 
the ſame. N | 

And ſuch magiſtrate or juſtice, or in cafe of appeal, ſuch judges of Warrant to 
afſize, or juſtices at the ſeſſions, ſhall iſſue a warrant under their reſpective levy penaltics, 
hands and ſeals, directed to any conſtable of ſuch county, city, or town 
corporate, requiring him to levy the ſum adjudged to be forfeited, by 
diſtreſs and ſale, of the offenders goods, rendering the overplus, it any 
be, to the owner, after deducting twelve pence /ter/ing in the pound for 
his pains in levying the ſame. 

But if no goods h be found to anſwer ſuch ſum, ſuch offender ſhall Committal for 
be committed to the houſe of correction, and kept to hard labour during Want of diſ- 
the ſpace of three calendar months, unleſs he ſooner pay the ſum fo ad- Welk... 
judged to the party intitled to the ſame. | Hh 3 

To prevent perſons who ſhall fell any of the ſaid ſorts of corn, grain, 45-4; e 
and malt, from ſpoiling and adulterating thereof by wetting it, or mix. e . 
ing any ſand, gravel, dirt, or other kind of ſtuff, or from uſing any 
other fraud or deceit to make ſuch corn appear heavier than it would 
have been without ſuch mixture, fraud, or deceit; every perſon being 
lau fully convicted of any frauds or deceits, to make ſuch corn, grain, or 
malt appear heavier, by the oath of one credible witneſs, before any 
juſtice of the peace, ſhall for every ſuch offence forteit all ſuch corn, and 
alſo the ſum. of twenty ſhillings, to he levied by diſtreſs and fale of ſuch 
offenders goods; one moiety of which ſum of twenty ſhillings ſhall be to 
the informer, and the other moiety thereof, together with all ſuch forteit- 
ed corn, to the uſe of the poor of the pariſh where ſuch offence ſhall 
have been committed. | . 

And in caſe no ſuch diſtreſs can be had, then every ſuch offender ſhall, Committal 
by warrant under the hand and ſeal of the ſaid lord mayor, or any juſtice an whipping, 
of the peace for the city of Dublin, or of any chief magiſtrate for any 
city, town, or corporation, or of any juſtice of the peace for any county 
where ſuch offence ſhall have been committed, be ſent to the houſe of 
correction, there to be whipped and kept to hard labour for any ſpace of 


time not exceeding three weeks. 


This act made perpetual, by Stat. 1 Geo. 3. Cap. 17. Sect. 9. 


IL. Cutting 
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Cutting corn 
growing. 


corn. 


Barony to 
make ſatis- 


faction 


Leaſing in 
harveſt-time. 


Taking corn 
tor labour. 


Setting fire to 


Corn. 


Il. Cutting corn growing, or ſetting fire to flacks of corn, 


1. Every perſon who ſhall unlawfully cut or take away any corn or 
grain growing, being convicted thereof by confeſſion, or oath of one 
witneſs, before one juſtice, ſhall for the firſt offence pay fuch damages a 
the juſtice ſhall appoint : and if the juſtice ſhall think him not able or 
ſufficient, or if he do not pay ſuch damages, he ſhall commit him to the 
conſtable where the offence is committed, or where the party is appre. 
hended, to be whipped ; and for every other offence he {hall in like 
manner be whipped. The conſtable refuſing, ſhall be committed by the 
Juſtice, till he comform. 10 C. J 2. c. 23. 

But if he cut it at one time, and then come again at another time and 
take it away, it is felony. 1 Haw. 93. n. 141. / 21. 

2. By the act 29 Geo. 2. c. 12. ſed. 1 If any perſon ſhall wilfully or 
maliciouſly ſet ſire to any ſtack, or rick of corn, although the ſame be 
not burned ; or ſhall be procuring, aiding, or aſſiſting in any of the faid 
offences; every perſon 10 offending, being lawfully convicted, ſhall be 
adjudged guilty of felony without benefit of clergy. 

3. The inhabitants of every barony, as well proteſtants as papiſts, ſhall 
make full ſatisfaction to every perſon, their executors and adminiſtrators, 
for the damage which they ſhall have ſuſtained by ſetting fire to any ſtack 
or rick of corn, which ſhall be committed in that barony. | 


III. Leazing of corn. 


1. By the act, 25 Hen. 8. c. 1. No perſons being ſtrong of body to 
labour for their living ſhall gather or leaſe in any place in harveſt time 
except it be in their own fields, and no impotent perſons /hall gather or 
leaſe in any place ſaving in the ſame paroch where their dwelling is, and 
no man hall give ne take any corn in harveſt for ripping ne binding of 
corn. 

2. And if any perſons gather, leaſe, or take any corn for their labour 
contrary to this act, it h be lawful to every perſon or perſons to take 
from every ſuch gatherer, leaſer, and other ſuch perſons as ſhall take 
corn for their labour in manner aforeſaid, all ſuch corn as they take or 
get by leaſing as is aforeſaid, with all ſuch other ſtole corn as ſhall be 
gotten with them as well within their houſes as without, the one half 


thereof to the lord of the foil where the ſame ſhall be found, and the 


Penalty for 
leaſing. 


other half to the taker of the ſame. | 

3. And by the act, 28 Hen. 8. c. 24. Every perſon who ſhall leaſe 
in the harveſt time in any field as long as the corn ſhall be there in reak 
or otherwiſe, ſhall not only loſe all the corn that they ſhall leaſe to any 
perſon that will take or ſeize the ſame, but alſo ſhall forfeit for ever) 
time that they ſhall ſo leaſe twelve pence, which forfeiture ſhall be to 
the lord of the ſoil, and to be preſented and inquired of in the faid 
lord's court, and if he have no court, then the ſaid forfeiture to be to 
the King. $392 a 

An 
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And all his juſtices in every of his courts to inquire thereof in like 
form, as they do all other eſtatutes penal, and to ſee the ſame duly 
puniſhed and put in execution. | 

4. Every occupier of ſuch fields wherein any corn ſhall be, which Permitting to 
willingly ſhall permit any ſuch perſons to leaſe contrary to the leaſe. 
form aforeſaid, ſhall forteit to the King for every time ſo offending twelve 
pence, of which offences the King's juſtices ſhall inquire and execute in 
manner aforeſaid. /. 2. 

5. Every perſon which in the harveſt ſeaſon receive or keep in their Keeping leaz- 
habitations any ymnakes which ſhall leaſe contrary to this act, ſhall forfeit -. 
for every ſuch ymnake fix ſhillings and eight pence, which forfeiture ſhall 
he to the lord of the ſoil, if it be inquired or preſented in his court or leet, - 
and in default thereof to be inquired and preſented in the King's court in 
manner aforeſaid. /. 3. 

6. Provided that this act ne any thing therein contained ſhall extend 
to any owners of corns, but that they may leaſe hy themſelves or ſervants 
their own corn. / 5. 


IV. Burning corn in the ſtraw. 


1. By the act, 10 & 11 Car. 1. c. 17. ſect. 1. No perſon ſhall by Offenders to 
himſelf, wife, children, fervants, tenants, or any of them burn corn or be impriſon- 
grain in the ſtraw, upon pain of impriſonment in the common gaol ** 
of the county wherein the offence ſhall be committed for ten days 
without bail or mainprize for the firſt offence, and the delinquent to 
pay the charge of ſending them to the gaol before they be thence en- 
larged. | 

And for the ſecond offence to be impriſoned one whole month without Penalties. 
bail or mainprize, and to pay the charges as aforeſaid, and for the third 
offence to forfeit forty ſhillings, and to be bound unto the good behaviour - 
and to pay the charges as aforeſaid. | 

2. The ſaid forty ſhillings to be paid towards the relief of the priſoners Jo relief of 
in the ſaid gaol, and to be paid unto the chief magiſtrate of the place priſoners. 
where ſuch gaol ſhall be, before the offender be diſcharged, -and at his 
diſcretion to be diſtributed. N 1 | 

p And it ſhall be lawful for the juſtices of peace of the county where Inquiry of 
ſuch offences ſhall be committed in their ſeſſions of the peace, to inquire offences. 
and determine of all offences againſt this act, and at all times out of the 
leſſions, as well by oath as all other lawful means to try and find out the 
aid offences, and to commit the offenders according to this act. 


+ Exportation of corn. 


As to exportation of corn and bounties you mult look into the acts of 
each ſeſſion on that head. . 
By 23, 24 G. 3. c. 20. ,. 1. Deſtroying corn, or places where 
ſtored, or veſſel, &c. on board which ſhipped for exportation, or in any 
Ft manner 


Eftate. 2. And by the 14 Ed. 3. f. 1. c. 8. No coroner ſhall be choſen unlels 
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manner obſtructing the loading, carrying, c. ſuch corn, or obligin 
owner to diſpoſe thereof. Felony death. Damages recovered again 
the magiſtrate if in a county of a town or city, or one or more pariſhi. 


oners. 
Sect. 11. No damages recovered under this act, unleſs action within 


two years. 


VI. Inland-carriage of corn. 
Zee the acts of each ſeſſion on this head. 


Coroner. 


ORONERS are ancient officers by the common law, ſo called be. 
cauſe they deal principally with the pleas of the crown, and were 
of old time the principal conſervators of the peace. 2 Haw. 42. u. 70. 


Concerning whom 1 ſhall ſhew, 


J. Who may be a coroner. 
II. How choſen. + 

III. His power and duty in taking an inguiſition of death. 
IV. His power and duty in other matters, 
V. His fees. 

V1. Puniſhment for not doing his duty. 


J. Who may be a coroner. 


Dignity. x. Of ancient time this office was of great eſtimation ; for none could 
have it under the degree of a knight. 3 Ed. 1. c. 10. 4 Inf. 271. 


he have land in fee, ſufficient in the ſame county whereof he may anſwer 
to all manner of people. 


e M Hhw chokin. 


To be choſen . 3+ The coroner (as of ancient time the ſheriffs and conſervators of 
in the county the peace) ſhall be choſen in full county, that is, in the county court, 
court, by the commons of the ſame county. 28 Ed. z. c. 6. 
ö And this muſt be in purſuance of the king's writ for that purpoſe, 
iſſuing out of, and returnable into the chancery; and none but free- 
holders have a voice at ſuch election, for they only are ſuitors to the 


county court. 2 Haw. 43, 44. u. 71, 72. , 5. 10. 
| 2. And 


1 
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2. And being elected by the county, if he be inſuſſicient, and not able County to an- 
to anſwer ſuch fines and other duties in reſpect of his office, as he ought; {wer for him, 


the county, as his ſuperior, ſhall anſwer for him. 2 Inf. 175. 


. And being choſen by the county, his office continues, notwith- Office not 
ſtanding the demiſe of the king. 4 In/t. 271.” Las- the 


4. And after he is choſen, he ſhall be ſworn, by the ſheriff, for the due J be wor. 
execution of his office. 2 Hale's H. 55. | 

5. But in the ſtatute of 28 Ed. 3. which enacts that they ſhall be choſen Others not 
by the county, there is a ſaving to the king and other lords, who ought choſen by the 
to make coroners, their franchiſes. Cty 

6. The lord chief juſtice of the king's bench, by virtue of his oflice, is Chief juſtice. 
the chief coroner of England. 2 H. H. 53. 


III. His power and duty in taking an inquiſition of death. 


1. When it happens that any perſon comes to an unnatural death, the Notice. 
townſhip ſhall give notice thereof to the coroner. Otherwiſe if the 
body be interred before he come, the townſhip ſhall be amerced. Hale's 
Pl. 170. 

2. go by Holt Ch. J. It is a matter indictable to bury a man that Burying wich- 
dies a violent death, before the coroner's inqueſt hath fat upon him, but notice. 
2 Haw. Not. 8. n. 78. Not. 3. | 

3. And if the townſhip ſhall ſuffer the body to lie till putrefaction, Lying unbu- 
without ſending for him, they ſhall be amerced. Hale's Pl. 270. 2 Haw, ried. 

48. u. 79. Not. 5. | | 

4. When notice is given to the coroner, he is to iſſue a precept to the Precept to 
conſtables of the four, five, or fix next townſhips, to return a compe- ſummon a 
tent number of good and lawful men of their townſhips, to appear be- JI. 
fore him in ſuch a place, to make an inquiſition touching that matter. 

4 Ed. 1. 2 H. H. 59. Or he may ſend his precept to the conſtable of the 
hundred. Wood b. 4. c. 1. 3 

But the aforeſaid ſtatute being wholly directory, and in affirmance of 
the common law, doth neither reſtrain the coroner from any branch of 
his power, nor excuſe him from the execution of any part of his duty 
not mentioned in it, which was incident to his oſſice before: Upon 
which ground, it hath been holden, that there is no neceſſity that it ap- 
pear in a coroner's inqueſt, that it was taken by the oaths of perſons of 
the next adjacent towns ; but that it is ſufficient to ſay, that it was taken 
by the oaths of lawful perſons of the county; inſomuch as ſuch inquiſi- 
tions, being good before the ſtatute, which is wholly declaratory, muſt 
needs be ſo {till. But it ſeems that it ought to appear in every ſuch in- 
uiſition, at what place, and by what jurors by name it was taken, and 
that ſuch jurors were ſworn. 2 Haw. 47. n. 77. ſ. 22. | 

5. Thef: are to be at leaſt 12; and it is ſaid, that all perſons of the jury. 
neighbouring towns, above the age of 12 years, are bound to attend at 
the taking the inquiſition, unleſs they have a reaſonable excuſe to the 


contrary, 2 Inſt. 148. 2 Haw. 54. n. 88. 54. 
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Default innot 6, If the conſtables make not a return, or the jurors returned appear 
appearing. not, their defaults are to be returned to the coroner : and the conſt. 
bles or jurors in default ſhall be amerced before the judges of aſſize. 
| 2 H. H. 59. 
Swearing and 7. The Try appearing is to be ſworn and charged by the coroner to 
charge. enquire, upon the view of the body, how the party came by his death, 
2 H. H. 60. | 
View of the 8. For he can take indictments of death, only upon view of the body, 
body. and not otherwiſe, therefore if the body be interred before he come, he 
muſt dig it up. And this he may do lawfully within any convenient 
time, as in 14 days. Hale's Pl. 170. 2 Haw. 48. u. 77. f. 23. 
Where the . If the body cannot be viewed, the coroner can do nothing : but 
_ory ot the juſtices of the peace ſhall inquire thereof. Hale's Pl. 170. 2 Hay, 
. $6 #0» 
Form of the 10. The jury being ſworn, and the body upon view, he ſhall enquire 
—_ 8 upon the oaths of them, in this manner, by the ſtatute of 4 Ed. 1. } 2. 
1 called the ſtatute de icio coronatoris; viz. 
If they know where the perſon was ſlain ; whether it were in any 
houſe, field, bed, tavern, or company : x | 
Who are calpable, either of the act, or of the force; and who were 
preſent, either men or women, and of what age ſoever they be, if they 
can ſpeak, or have any diſcretion : 
And how many ſoever be found culpable, they ſhall be taken and de. 
livered to the ſheriff, and ſhall be committed to the gaol ; 
And ſuch as be found, and be not culpable, ſhall be attached until the 
coming of the judges of aſſize. | 
Mg hg och 11. And, by the ſame ſtatute, if it fortune any ſuch man be ſlain, 
found in the Which is found in the fields, or in the woods, firſt it is to be enquired, 
felds or Whether he were ſlain in the ſame place or not: f 
woods. And if he were brought and laid there, they ſhall do ſo much as they 
can to follow their ſteps that brought the body thither, whether he were 
brought upon a horſe, or in a cart: „ 
It ſhall be alſo enquired, if the dead perſon were known, or elle 2 
ſtranger, and where he lay the night before. 
Wounds. 12. Alſo, by the ſame ſtatute, all wounds ought to be viewed, the 
length, breadth, and deepneſs ; and with what weapons; and in what 
part of the body the wound or hurt is; and how many be culpable; 
and how many wounds there be; and who gave the wound. 
erg 5 13. And they muſt hear evidence on all hands; if it be offered to 
them, and that upon oath, becauſe it is not ſo much an accuſation or an 
.iindictment, as an inquiſition or inqueſt of office. 2 H. H. 157. 
I _— 14. And by the aforeſaid ſtatute, if they be found culpable of the 
er's lands and murder, the coroner ſhall immediately go to his houſe, and ſhall enquire 
goods, What goods he hath, and what corn he hath in his graunge ; and if he 
be a freeman, they ſhall inquire how much land he hath, and what it 1s 
worth yearly, and further, what corn he hath upon the ground: and 


likewiſe of his freehold, how much it is worth yearly, over and * 
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the ſervice due to the lord of the fee; and the land ſhall remain in tlie 
king's hands, until the lords of the fee have made fine for it: 

And when they have thus enquired upon every thing, they ſhall cauſe 
all the land, corn, and goods to be valued, in like manner as if they 
hould be ſold immediately ; and thereupon they ſhall be delivered to 
the whole townſhip, which ſhall be anſwerable before the judges for 


ll. f 
; 18. In like manner, by the ſaid ſtatute, it is to be inquired of them Perſons 


that be drowned, or ſuddenly dead, whether they were ſo drowned, perm 5 
or ſlain, or ſtrangled by the ſign of a cord tied ſtreight about their dd. 


necks, or about any of their members, or upon any other hurt found 


upon their bodies. And if they were not ſlain, then ought the coroner 


to attach the finders, and all other in the company. 
16. He ſhall alſo enquire, whether the perſons found guilty, fled ; Flight. 
for which flight they forfeit goods and chattels. 2 Haw. 48. 53. n. 78. 
87. J 27. 53, 54, 55. : 5 N 
And it hath been formerly held, that if a perſon were ſlain, and upon 
the coroner's inqueſt on view of the body, it were found that ſuch a 
rſon fled, though the ſaid perſon were afterwards acquitted both of 
the felony and flight, yet he forfeited his goods ; for the coroner's in- 
ueſt is ſo ſolemn, that it is not traverſable; alſo when the goods are 
once lawfully veſted in the king, by that inqueſt the property of them 
cannot be deveſted. But this opinion ſeemeth harſh and unreaſonable, 
that a man ſhall be liable to forfeit all his goods, which may perhaps 
be all that he is worth, by an inqueſt taken in his abſence, without either 
hearing him, or giving him an opportunity of defending himſelf. 1 Bac. 
Abr. Coroner. D. 2 Haw. 54. u. 87: /. 54. | 
Alſo it is ſtrongly holden in ſome books, that an inqueſt of ſelf mur- 
der, found before a coroner, cannot be traverſed ; but the contrary 
opinion being alſo holden by books of as great authority, and ſeeming 
alſo to be more agreeable to the general tenor of the law in other caſes, 
it ſeems to be the better opinion, that ſuch inqueſt by being removed 
into the king's bench by certiorari, may be there traverſed by the exe- 
cutor or adminiſtrator of the perſon deceaſed ; or in caſe the coroner's 
inqueſt find him to have been a lunatick, by the king or the lord of the 
manor. 1 Bac. Abr. Coron. D. 2 Haw. 54. ib , 55. | 
17. And if any perſon be flain or murdered in the day time, and the Townſhip a- 
murderer eſcape untaken, the townſhip ſhall be amerced. 3 H. 7. c. 1. merced for an 
18. Concerning horſes, boats, carts, and the like, whereby any are cſcape. 
ain, which properly are called deodands, they ſhall alſo be valued, and Deodands. 
delivered unto the towns as before. 4 Ed. 1. fl. 2 ad Gra hex | 
19. All which things muſt be inrolled in the rolls of the coroners. Coroner's 


4 Ed. 1. 1 2. rolls. 


20. And the ſheriffs ſhall have counter rolls with the coroner, of things Sheriff's rolls. 


belonging to the office. 11 1. c.' 10; 3 
21. But it is not neceſſary that the inquiſition be taken in the very ſame Adjourning 


place where the body was viewed; but they may adjourn to a place more after view. 
convenient. 2 Haw. 48. n. 78. /. 25. 85 | 


22. Immediately 
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Burial. 


Certifying to 23. By the 10 Car. 1. /ef 2. c. 13. Every coroner, upon any inqui. 
the ailizes. 


Perſons dying 


in gaol, 


Inquiſition 
quaſhed. 


Treaſure 
trove. 


Executing 
proceſs. 


Outlawry. 


is, fix of the priſoners, and ſix of the next vill or pariſh, not priſoners, 


Coroner. 


22. Immediately upon theſe things being inquired, the bodies of ſuch 
perſons being dead, or ſlain, ſhall be buried. 4 Ed. 1. A. 2. 


ſition before him found, whereby any perſon ſhall be indicted for murder 
or manſlaughter, or as acceſſary before the offence committed, ſhall put 
in writing the effect of the evidence given to the jury before him, bein 
material; and ſhall bind over the witneſſes to the next general gaol deli. 
very to give evidence; and ſhall certify the evidence, the recognizance, 
and the inquiſition or indictment before him taken and found, at or be. 
fore the trial, on pain of being ſined by the court. 

By the expreſs words of which ſtatute, he may enquire of acceſſarie 
before the ſuct, but he cannot enquire of acceſſaries after the fact. 2 Hau. 
48. n. 78. /. 27. | 

24. fle . alſo to enquire of the death of all perſons who die in 
priſon; that it ma be known, whether they died by violence, or any 
unreaſonable hardſhips : for it a priſoner by the dureſs of the gaoler, comes 
to an untimely death, it is murder in the gaoler, and the law implies ma. 
lice in reſpect of the cruelty. 3 In. 52, 911 x 

And this inqueſt upon priſoners ought to conſiſt of a party jury, that 
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25. If the inquiſition ſhall be quaſhed in the court of King's bench, 
the coroner by leave of the court may take up the body again, and take 
a new inquiſition. E. 5 G. K. and Saunders. Str. 167. M. 9 G. Caſe 
of the coroner of Wenlack. Str. 533. 

And if a coroner appear to have been corrupt in taking an inqueſt, it 
ſeems that a melius inquirendum ſhall go to ſpecial commiſſioners, who ſhall 
proceed not on view, but upon teſtimony ; and the coroner ſhall have no- 
thing to do with ſuch inqueſt : but where the inqueſt is quaſhed for want 
of form only, he ſhall take a new one in like manner, as if he had taken 
none before. 1 Bac. Abr. Coron. D. | 


IV. His power and duty in other matters. 


1. He ought to inquire of treaſure that is found ; who were the find- 
ers, and likewiſe who is ſuſpected thereof; and that may well be perceiv- 
ed, where one liveth riotouſly, haunting taverns, and hath done ſo of 
long time: hereupon he may be attached for this ſuſpicion, by four, or 
ſix, or more pledges, if he may be found. 4 Ed. 1. f. 2. 

2. Beſides his judicial place, he hath alſo an authority miniſterial as a 
ſheriff; namely, when there is juſt exception taken to the ſheriff, judicial 
proceſs ſhall be awarded to the coroner, for the execution of the king's 
writs : and in ſome ſpecial caſes, the king's original writ ſhall be immedi- 
ately directed to him. 4 Inf. 271. 

3. He is bound to preſent in the county court, to pronounce judgment 
of outlawry upon the exigent, after guinto exactus, at the fifth court, if 
the defendant doth not appear. Wood b. 4. c. 1. 1 

| | 4. He 
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4. He had antiently alſo a power in certain appeals, as of rape, and Appeals, ab- 
maim; and alſo in caſes of abjuration for felony or other offences; which 197319 
are now out of uſe. | 


V. His fees. 


1. By the ſtatute of 3 H. 7. c. 1. The coroner ſhall have for his fee, Fee of 135. 
upon every inquiſition taken upon the view of the body ſlain, 137. 4d. 4d. | 
of the goods and chattels of him that is the ſlayer and murderer, if he 
have any goods; and if not, he ſhall have for his ſaid fee, of ſuch amer- 
ciaments as ſhall fortune any townſhip to be amerced for eſcape of ſuch 
murderer, | 


VI. His puniſhment for not doing his duty. 


1. Coroners concealing felonies, or not doing their duty thro? favour His puniſh- 
to the miſdoers, ſhall be impriſoned a year, and fined at the king's plca- ment for ne- 
1. & O& „„ | gle& ot duty. 


2. And by the 3 H. 7. c. 1. If any coroner be remiſs, and make not 
inquiſitions upon the view of the body dead, and certify the ſame to the 
gaol delivery, he ſhall forfeit to the king an hundred ſhillings. 

4. And he ought to execute his office in perfon, and not by deputy ; 


it for he is a judicial officer. Wood. b. 4 c. 1. Otherwile it ſeemeth that 
Al he ſhall incur the aforeſaid penalties, for remiſſneſs or neglect of duty. 
0- 
8 The coroner's precept to ſummon a jury. 
i „ Fo the high conſtable of — in the faid 
County of Dublin. , county. 
HESE are in the name of our ſovereign lord the king, to require you, im- 
. . mediately upon fight hereof, to ſummon and warn 24 good and lawful men 
7 of the four next townſhips tin the ſaid county, to be and appear before me 
f A. C. gentleman, one of the coroners of the county aforeſaid, at———afore- 
r ſaid, in the ſaid county, on the—————day of ———then and there to inquire of, 
die, and execute all ſuch things as on his maje/ty's behalf ſhall be lawfully given 
them in charge, touching the death of A. D. And be you then there to certify 


„ what you ſhall have done in the premiſſes, and further to do and execute what in 
behalf of our ſaid lord the king ſhall be then and there injoined you. Given un- 
| | Ger my hand and ſeal the———day of: | 


The 


'P 
— 
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The jurors oath on the coroner's inqueſt, 


* O U fall diligently inquire, and true preſentment make, on the behalf if 


our ſovereign lord the king, how and in what manner A. D. (or, a perſyy 
unknown, as the caſe is) here lying dead, came to his death, and of ſuch other 
matters relating to the ſame as ſhall be lawfully required of you, according to your 
evidence So help you God. 


After the foreman is ſworn, the reſt may be ſworn, three or four to. 
gether, as follows : 


Such oath as A. F. the foreman of this inqueſt hath for his part taken, you aud 
every of you ſhall well and truly obſerve and keep on your parts reſpectively ; 
So help you God. | 


Witneſſes oath. 


HE evidence which you ſhall give to this inqueſt, on the behalf of our ſo- 
vereign lord the king, touching the death of A. D. /hall be the truth, the 
whole truth, and nothing but the truth $9 help you Gad. | 


Inquiſition of murder. 


N inguifition indented, taken at ———=—— 1 the 

county of aforeſaid, the day of —— 
in the year of the reign of — before me A. C. gentleman, one 
of the coroners of our lord the king, for the county aforeſaid, upon the view of the 
body of A. D. then and there lying dead, upon the oaths of A. B. C. D. E. F. &c. 
good and lawful men of — aforeſaid, and of three other of the next towns, 
to wit, K. L. and M. in the ſaid county, who being fworn and charged to inquire 


County of Dublin, 


on the part of our ſaid lord the king, when, where, how, and after what manner, 


the ſaid A. D. came to his death, doth Jay, upon their oath, that one A. M. late 
of ——— aforeſaid, gentleman, not having God before his eyes, but being moved 
and ſeduced by the inſtigation of the devil, on the day of — in tht 
year of —— aforeſaid, at thie firſt hour in the night of the ſame day, with 
force and arms, at - in the county aforeſaid, in and upon the aforeſaid 
A. D. then and there being in the peace of God and of the. ſaid lord the king, fel. 
niouſly, voluntarily, and of his malice forethought, made an aſſault ; and that the 
aforeſaid A. M. then and there with a certain fword made of iron and ſteel, of the 
value of 5s. which he the ſaid A. M. then and there held in his right hand, the 
aforeſaid A. D. in and upon the left part of the belly of the ſaid A. D. a little 


above the. navel of the ſaid A. D. then and there violently, felonioufly, voluntarily, 


and of has malice forethought, truck and pierced, and gave to the ſaid A. D. then 
and there with the fivord aforeſaid, in and upon the aforeſaid left part of lle 
belly of the ſaid A. D. a little above the navel of the ſaid A. D. one mortal 
wound of the breadth of half an inch, and of the depth of three inches, of which 
Jaid mortal wound the aforeſaid A. D. then and there inſtantly died; and ſo 50 

f al 


Coroner. 


ſaid A. M. then and there feloniouſiy killed and murdered the ſaid A. D. againſt 
the peace of our ſaid lord the king, his crown and dignity. 
And the ſaid jurors further ſay, upon their oath aforeſaid that A. A. of —— 
oman, and B. A. of — yeoman, were felomouſly preſent with drawn ſwords, 


of at the lime of the felony and murder aforeſaid in form aforeſaid committed, that ts 
an 1 ſay, on the ſaid day 0 in the year aforeſaid, at 041 
her m— aforeſatd, in the county aforeſaid, at the firſt hour in the night of the * 
"ur ſaid day, then and there comforting, abeiting, and aiding the ſaid A. M. to do 
and commit the felony and murder aforeſaid in manner aforeſaid, againſt the peace 1 
of our ſaid lord the king, his crown and dignity, $f! 
to. And moreover, the jurors aforeſaid, upon their oath aforeſaid, do ſay, that the 
ſaid A. M. A. A. and B. A. had not, nor any of them had, nor as yet have or 
hath any goods or chattels, lands or tenements, within the county aforeſaid, or ® 
Ind elſewhere, to the knowledge of the ſaid jurors. [Or, And the jurors aforeſaid, 1 
5 upm their oath aforeſaid, du ſay, that the ſaid A. B. at the time of the doing 3 
and committing of the felony and murder aforeſaid, had goods and chattels con- h 1 
tained in the inventory to this inquiſilion annexed, which remain in the cuſtody of 
RC | | 
In Lens whereof, as well the aforeſaid coroner, as the jurors aforeſaid, have 
; to this inquifition put their ſeals, on the day and year aforeſaid, and at the place 
h aforeſaid. 
A. 
A. C. Coroner. | C. D. 
E. F. Sc. jurors. 
1 An inquiſition where one hangs himſelf. 
N —— As above to not having God before his eyes, but being ſe- 
bs duced and moved by the inſligation of the devil, at aforeſaid, in a certain 
4 wind at ——— aforeſaid landing and being, the ſaid A. D. being then and 
5 there alone, with a certain hempen cord of the value of 3 d. which he then and 
4 there had and held in his hands, and one end thereof then and there put about his 
: neck, and the other end thereof tied about a bought of a certain oak tree, himſelf 
k then and there, with the cord aforeſaid, voluntarily and feloniouſfly, and of his ma- 
S le forethoug ht, hanged and ſuffocated; and ſo the jurors aforeſaid, upon their 
, cath aforeſaid ſay, that the ſaid A. D. then and there in manner and form aforeſaid, 
fl as a felon of humſelf,, feloniouſiy, voluntarily, and of his malice forethaught, himſelf 
1 killed, trangled, and murdered, againſt the peace, &c. 
* * 
0 An inquiſition where one drowns himſelf. 
0 
1 — — at —— aforeſaid, in the county aforeſaid, then and there being 
e alune, in a common river there, called himſelf voluntarily and feloniufly 
„5 drowned; And fo the jurors aforeſaid, upon their oath aforeſaid ſay, that the 


aforeſaid A. D. iu manner and form aforeſaid, then and there himſelf voluntarily 
and felontouſly as a felon of himſelf killed and murdered , againſt the peace — 


G g "0 


214 


Coroner. 


An inquiſition where one dies a natural death. 


that the ſaid A. D. on the ——day of in the year aforeſaid, 
at the pariſh and in the county aforeſaid, to wit, in a certain place called 
„ was found dead ; that he had no marks of violence appearing on hi 
body, and died by the viſitation of God, in a natural way, and not otherawiſe, 
In witneſs, &C, 


— 


An inquiſition upon one who dies in gaol. 


who ſay upon their oath, that the afore/aid A. D. on the day of the 
taking of this inquifition, being a priſoner in the gaol at in the 
county aforeſaid, then and there died of the viſitation of God, and then and 
there in manner and form aforeſaid came to his death, and not otherwiſe, In 
witneſs, &c. 


An inquiſition on*one ron compos mentis. 


who ſay upon their cath, that the aforeſaid A. D. on the day and year 
aforeſaid, and at the time of his death, to wit, from the day of to 
the time of his death, and at the time of his death aforcſaid, was a lunatich, anda 
perſon of inſane mind,; and that the ſaid A. D. being a lunalick and a perſon of 
inſane mind as aforeſaid, did on the day of come alone to à certain 
river called in the ſaid county, and did then and there caſt himſelf 
into the ſaid river, and drowned himſelf in the water of the ſaid river. And 


fo the jurors aforeſaid, upon their cath aforeſaid ſay, that the aforeſaid A. D. 


from the cauſe aſereJaid, in manner and form aforeſaid, came to his death, and 
not otherwiſe. In witneſs, &C. | 


An inquiſition on one for cutting his throat. 


— by the inſtigation of the devil, at ———— aforeſaid in the 
county aforeſaid, in and upon himſelf, then and there being in the peace of God 
and of the ſaid lord the king, feloniouſiy, voluntarily, and of his malice forc- 
thought, made an aſſault : and that the aforeſaid A. D. then and there with 
a certain knife, of the value of one penny, which he the ſaid A. D. then and 
there held in his right hand, himſelf upon his throat then and there felonisuſh, 
voluntarily, and of his malice forethought, did ſtrike, and gave to himſelf then 
and there with the knife aforeſaid, upon his throat aforeſaid one mortal wound 
of the breadth of four inches, and the depth of one inch, of which ſaid mortal 


wound the ſaid A. D. at— aforeſaid, in the county aforeſaid, languiſh- 
ed, and languiſhing lived, from the ſaid ; da f 2 — in the 
— year aforeſaid, to the day of —— and that the ſaid A. D. n 


the —— day of aforeſaid, in the year aforeſaid, at ——— 
aforeſaid, in the county aforeſaid, of that mortal wound died. And ſo the juror: 
aforeſaid, &c. 


For 


Coroner, 


For killing another in his own defence. 


upon their oaths ſay, that A. K. late of gentleman, at 
aforeſaid in the ſaid county, on the day of in the year of 
ii the peace of God and of our ſaid lord the king then being, A. M. 
late of — — in the county of ——— at the hour of in the after- 
noon of the ſame day, did come, and upon him the ſaid A. K. then and there of 
his malice forethought did make an afſault, and him the ſaid A. K. did then and 
there endeavour to beat and kill, by continuing the aſſault aforeſaid, from the houſe 


of one W. H. in aforeſaid, to a certain place called - — — in the count 
aforeſaid, and the ſaid A. K. ſeeing that the ſaid A. M. was 0 3 
diſpoſed, to a certain wall in the ſaid place, called did fize, 


and from thence for fear of death coul. not eſcape, and ſo the ſaid A. K. himſelf, 
in preſervation of his life, againſt the ſaid A. M. continued to defend, and in his 
own defence him the ſaid A. M. upon the right part of the breaſt of him the ſaid 
A. M. with a certain ſtword of the price of one ſhilling, which the ſaid A. K then 
and there held in his right hand, did ſtrike, then and there giving to the ſame 
A. M. one mortal wound, of the breadth of one inch, and of the depth of three 
inches, of which ſaid mortal wound the ſaid A. M. at aforeſaid in the 
county aforeſaid, languiſhed, and languiſhing lived from the ſaid day of 
to the day of from thence next enſuing, and that the ſaid 
A. M. on the ſaid day of in the year aforeſaid, at —— 
— aforeſaid in the ſaid county, of that mortal wound died: And ſo the 
ſaid A. K. did then and there kill him the ſaid A. M. in his own defence. 


An inquiſition where the murderer is unknown, 


he ſame as before, only ſay, that a certain perſon un- 
known, &c. and add And the ſaid jurors upon their oath aforeſaid fur- 
ther ſay, that the ſaid perſon unknown, after he had committed the ſaid felony and 


murder in manner aforeſaid, did fly away : Againſt the peace, &c. 
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l. NCIENTLY, the comites, counts, or earls, had the government of County. 


the counties; and afterwards the wicecomites or ſheriffs, And the 
county ſeemeth to be nothing elſe, but the diſtrict of the comes or count. 
Shire is a Saxon word, from ſcyran, to ſhare or divide, for that the ſhires 
or counties are divided by certain metes and bounds from each other. 
And the ſheriff, in Saxon ſcyregereſa, is the reve, grave, or governor of 
the ſhire; wherein he hath great power, being therein the chief officer 
under the king. _ 5 wa 


2. The ſheriff holdeth in his county two courts; the torn, and the County court, 


County court, The torn is the king's court of record for criminal cauſes, and 
for redreſſing of common grievances within the county ; the county court 
Gg 2 15 

2 | 


2x6 © County Court. 
is not a court of record, but only a court baron, for civil cauſes, and this 


is the court of the ſheriff himſelf. 
3. By the 2 & 3 Ed. 6. c. 25. No county court ſhall be longer defer. 


"= 


9 5 ha 2 red than one month from court to court, ſo that the county court ſhall be 
kept every month, and not otherwiſe. | 1 
And this is to be accounted 28 days to the month, and not according th 
to the month of the kalendar. 2 Vit. 71. | hy 
Where tobe 4. It may be kept at any place within the county, unleſs reſtrained by | 
kept. ſtatute. Mood. b. 4. c. I. f . ce 
How far the 5. The ſuitors, that is, the freeholders, are the judges in this court; tt 
ſheriff 1s except that in re- diſſeiſin, by the ſtatute of Merton, the ſheriff is judge. fe 
judge. And by the ſtatutes concerning parliamentary elections, he is judge at W 
the election of knights; for he muſt make a true return at his peril, 
Barl. County Court. | | th 
Of what fom 6. This court ſhall hold pleas betwixt party and party, where the debt W 
this cowt or damage is under 40s. 4 [n/t. 266. th 
hath cog ni- But in a replevin, the ſum may be above 40s. 4 Int. 266. pl 
Of 4 BY of- 7. Alfo it hath not cognizance of treſpaſs vi & armis, becauſe a fine is re 
fences this thereby due to the king, which it cannot impoſe. 4 n/?. 266. I 
court hath 8. And by the 11 H. y. c 15. No plaint ſhall be entered in the county 
88 court, but where the plaintiff or his attorney is preſent ; and the plaintiff v. 
3 kak ſhall find pledges to purſue his plaint ; and he ſhall have but one plaint for hi 
or contract. one treſpaſs or contract; on pain of 40s. half to the king, and half to the W 
proſecutor. And one juſtice may examine the ſheriff or other officer, er 
making default; and ſhall, within a quarter of a year, certify the exami- ſu 
nation into the exchequer. ſe 
But as to the pledges above- mentioned, they are now diſuſed in this 1 
court; and were formerly uſed only in caſes where the plaintiff lived out C 
of the county. Greenw. 11. Read. County C. 
Writ of juſ= 9. But by virtue of a writ of ju/icies, the court may hold plea of treſpals re 
ticies. vi & armis, and of any ſum, or of all actions perſonal above 40s. For of 
this writ is in the nature of a commiſſion to the ſheriff, and is viconticl, w 
that is, belongs to the ſheriff, and is triable in the county court, and is 
not returnable. 4 In}. 266. | | | ti 
g ene 10. The plaintiff in this court firſt takes out a ſummons, returnable at be 
the next county court; and if the defendant do not appear, an attachment 
or diſtringas is to be made out; but if the defendant appears, the plaintiff is of 
to file his declaration, ſhewing his cauſe of action, or matter of com- | 
plaint, in what manner the action accrued, at what time and place the ea 
wrong was done, and the damage he hath ſuſtained. Greenw. 11. Read. m 
County C. | 


Declaration, II. If the defendant doth appear, and the next court after gives a rule 
to declare, and the plaintiff doth not file his declaration within the time, 
he may be nonſuited. id. | 

Continuance, 12- When the plaintiff hath declared, he muſt continue his fuit from 
court day to court day, otherwiſe the defendant may take advantage of 
it; and this is called a continuance, being an adjourning of the ſuit from 

time to time, to keep it on foot. id. 4 

225 13. The in 
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13. The rule, or dies datus, is when farther day is given to the plain- Dies datus. 
tif to declare, or to the defendant to plead ; and the time given is uſu- 
ally to the next court day, but upon occaſion may be enlarged. id. 

14. The next court after filing the declaration, and imparlance given, Anſwer. 
defendant is to put in his anſwer or plea, and if the plaintiff join iſſue, 
they may proceed to trial the next court day, it they proceed not farther 
by replication, rejoinder, ſurrejoinder, and the like. id. 

15. But if freehold is pleaded by the defendant, this court can pro- ter of free- 
ceed no further, for freehold ſhall never be tried without writ ; therefore | 
the cauſe muſt be removed : as when a defendant avoweth for damage 
feaſant, and the plaiutift juſtiſieth by reaſon of common of paſture. 

Wood. b. 4. c. I. 

16. Where a verdict is given for the plaintiff, and judgment entered judgment and 
thereupon, a feri facias may be awarded againſt the d dern goods, diſtreſs, 
which may be taken by virtue thereof, and appriſed and ſold, to fatisfy 


the plaintiff: but if the defendant hath no goods whereupon to levy, the 


plaintiff remains without remedy in this court, for it being no court of 
record, no capias hes there ; but an action may be brought at common 
law upon the judgment entered. Greenw. 11. Read. County C. | 

17. Cauſes are removed out of this court, by a writ of recordare, Removal by 
which iſſues out of the chancery, directed to the ſheriff, commanding <cortare 
him to ſend the plaint that is before him in his county court (without 
writ of /z/ticies ) into the court of king's bench or common pleas, to the 
end the cauſe may be there determined. And the ſheriff is hereupon*to 
ſummon the other party to be in that court (into which the plaint is to be 
ſent) at a day certain. And of all this he is to make a certificate under 
his own ſeal, and the ſeals of four ſuitors of the ſame court. Read. 

County C. | 

18. Cauſes are alſo removed by pore, which differs in nothing from a Removal by 
recordare, but that it removes ſuch ſuits as are before the ſheriff by writ Poe. 
of ju/ticies, and a recordare is to remove the ſuit that is by plaint only, 
without writ. iq. 

19. Andalthough the plea be diſcontinued in the county, yet the plain- —_ af- 
tif or defendant may remove the plaint into the common pleas or king's *©7 ©icont- 
bench, and it ſhall be good, and he ſhall declare upon the ſame. id. 

20. In this court, after the guinto exadus, the coroner gives judgment Outlawry 
of outlawry. 4 In/t. 266. | pronounced. 
21. Out of the county court is derived the hundred court, for the Hundred 
eaſe of the ſubject ; and it hath like juriſdiction as the county court, and ert. 

may be held every three weeks. 2 I}. 71. 


Demurrer. 


Demurrer (from demorari) Abe an abiding in point of law, upon Demurrer, 
which the defendant joins iſſue, allowing the fact to be true as laid what. 


in the indictment. IWord b. 4. c. 5. | : 
| n 
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In criminal In criminal caſes not capital, if the defendant demur to an indictment, 

caſes. the court will not give judgment againſt him to anſwer over, but final 
judgment. * 34. n. 471. /. 7. : 

In caſes of fe- But regularly in all caſes of felony, where a man pleads a ſpecial mat. 

lony. ter, tho” he conclude his plea with not guilty to the felony, or do not 
conclude it ſo, yet if his plea be tried, or found, or ruled 8 him, 
he ſhall be put to his plea of not guilty, and be tried for the felony; for 
tho? a man ſhall loſe his land in ſome caſes, for miſpleading, yet he ſhall 
not loſe his life for miſpleading. 2 H. H. 257. 


Deodand. 


Dein EOD AND is, when any moveable thing inanimate, or beaſt ani. 


what. mate, doth move to or cauſe the untimely death of any reaſonable 


creature, by miſchance, without the will or fault of himſelf, or of any 
perſon. 3 In/t. 57 CEL : 
Forfeiture to 2+ This, altho' it be not properly homicide, nor puniſhable as a crime, 
the King, yet is taken notice of by the law, as far as the nature of the thing will 
bear, in order to raiſe the greater abhorrence of murder: And the unha 
y inſtrument or occaſion of ſuch death, is called a deodand (deo dandumn ) 
and forfeited to the king, and was anciently paid into the hands of the 
king's almoner, to be applied to pious uſes for the ſoul of the deceaſed, 
Alſo all ſuch weapons, whereby one man kills another, are forfeited. 
3 Int. 57. 1 Haw. 66. n. 100. /. 3. Foft. 265. | 
Caſual reve= 3. This forfeiture is ſtill part of the caſual revenue of the crown, unleſs 
nue. where lords of franchiſes are intitled to it by grant. For no man can 
preſcribe to it, or to the goods of ſelf- murderers or other felons, or of 
outlaws, happening within his royalty. 9%. 265. | 
4. It ſeems clearly ſettled, contrary to the former opinions, that a 
horſe or the like, killing an "_ within the age of diſcretion, is as 
much forteited as if he were of age. 1 Haw. 66. ib. ſ. 4. 
Fixtures to a 5. Alfo, it was anciently holden, that things fixed to a freehold, as the 
freehold. wheel of a mill, or a bell hanging in the ſteeple, may be deodands, but 
by the latter reſolutions they cannot, unleſs they were ſevered before the 
accident happened. 1 Haw. 66. n. 101. / 5. | 
6. It is agreed by all, that a /i in ſalt water, from which a man falls 
and is drowned, is not forfeited, becauſe perſons at ſea are continually 
expoſed to ſo many perils, that the law imputes not ſuch misfortunes to 
the ſhip. Allo it ſeems clear, that when a man riding.on a horſe over 2 
river, is drowned thro” the violence of the ſtream, the horſe is not for- 
: feited, becauſe not that, but the water cauſed his death. 
Ship falling But it is ſaid, that a ſhip, by a fall from which a man is drowned, in 
upon a man. the freſh water, ſhall be forfeited, but not the merchandize therein; 
becauſe they no way contribute to his death. And by the ſame reaſon it 
ſcems, that if a man riding on the ſhafts of a waggon, fall to the ground 
and break his neck, the horſes and waggons only are forfeited, and not 
the loading, becauſe it no way contributed to his death ; for which cauſe, 
where a thing not in motion cauſes a man's death, that part thereof 615 
whic 


nt, 
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J.. . 


till it be found by the coroner's inqueſt to have cauſed a man's death; but be ſeizcd. 
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which is the immediate cauſe, is forfeited. As where one climbing up- 
on the wheel of a cart, while it ſtands ſtill, falls from it, and dies of the 
fall, the wheel only is forfeited. | | 

But if he had been killed by a bruiſe from one of the wheels being in Waggon for- 
motion, the loading alſo would have been forfeited, becauſe the weight feited, 1 
thereof made the hurt the greater; and it is a general rule, that wherever 1 
the thing which is the occaſion of a man's death is in motion at the time, 1. 
not only that part thereof which immediately wounds him, but all things . 
which move together with it, and help to make the wound more danger- 1 
ous, are forfeited alſo. 1 Haw. 66. u. 101. / 6. j 

7. Thus a cart met a waggon loaded upon the road, and the cart endea- 
vouring to paſs by the waggon, was driven upon an high bank and over- 
turned, and threw a perſon that was in the.cart juſt before the wheels of #! 
the waggon, and the waggon ran over him and killed him ; it was re- #: 
ſolved in this caſe, that the cart, waggon, loading, and all the horſes were Ch 
deodands, becauſe they all moved to the death. 1 Salk. 220. | 

8. If a weight of earth fall upon a worker in a mine, and kill him; 
the weight of earth is forfeit, and not the whole mine. 1 H. H. 420. 

9. In all theſe caſes, if the party wounded die not of his wound, Within a year 
within a year and a day after he received it, there ſhall be nothing forfeit- and day. 
ed, for the law doth not look on ſuch a wound as the caufe of a man's 
death, after which he lives ſo long: But if the party die within that 
time, the forfeiture ſhall have relation to the wound given, and cannot 
be ſaved by any alienation or other act whatſoever in the mean time. 1 
OO 8 Rb) , Tn GENES | 

10. However nothing can be forfeited as a deodand, nor ſcized as fuch, Deodand muſt 


after ſuch inquiſition, the ſheriff is anſwerable for the value of it, and may "my 
levy the ſame on the town where it fell, and therefore the inqueſt ought 1 
to imd the value of it. 1 Haw. 67. ib. . 8. 
11. And if the coroner omits his duty in this caſe, the inquiſition may | Fi 
be made by the commiſſioners of gaol delivery, oyer and terminer, or 1 
of the peace. 1 H. H. 419. 105 F LED 
12. After all, as this forfeiture ſeemeth to have been originaliy founded 
rather in the ſuperſtition of an age of ignorance, than in the principles 6] 
of ſound reaſon and policy, it hath not of late years met with great 1 
countenance in We/tmin/ter-hall. And when juries have taken upon them 
to ule a judgment of diſcretion, not ſtrictly within their province, for 
reducing the quantum of the forfeiture, the court of king's bench 
575 refuſed to interpoſe in favour of the crown or lord of the fran- 
ade: -! | | 
In the caſe of K. and Rolfe, coroner of Kent, H. 5 G. 2. the coroner's 
inqueſt found that a man fitting on his waggon accidently fell to the 
ground, and that the horſes drawing the waggon forward, one of the 


tore wheels cruſhed his head, of which he inſtantly died, and then con- 


cluded that only the wheel, on which they ſet a {mall value, moved to 
his death. A motion. was made, in behalf of Mr. Mompeſſon, lord of 
the franchiſe, for quaſhing this inquiſition, upon affidavits tending to 
ew, that the cart and horſes were equally inſtrumental, which Ny 

| | the 


Deodand. 


the finding of the jury did ſufficiently imply. But the court was very 
clear, that neither this court nor the coroner can oblige the jury to con. 
clude otherwiſe than they have done, and would not ſuffer the affidavits 
for quaſhing the inquiſition to be read. 

A like caſe came on, M. 29 G. 2. K. and Drew, .coroner of Middle, 
The coroner's jury, upon view of the body of a perſon killed by the like 
accident, found that only one wheel of the waggon moved to the death, 
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The court, on motion in behalf of the lord of the franchiſe, granted a 


rule for ſhewing cauſe why the inquiſition ſhould not be quaſhed for this 
miſbehaviour of the jury. On the day for ſhewing cauſe, Mr. Hy 
Campbel, counſel for the lord of the franchiſe, informed the court, that 
upon looking into precedents, he was fatished he could not ſupport the 
rule: And thereupon it was diſcharged. The caſe of the King and Rolſe 
was mentioned on this occaſion, and greatly relied on. Fo. 266, 


Diſfenters. 


J. Proteſtant diſſenters exempted from certain penalties by the ad 


of toleration. | 
II. Proteſtant diſſenters intitled to certain privileges by the ad if 
toleration. 


III. Laws againſt diſſenters not altered by the act of toleration. 
IV. Marriage contracts between aſſenters. PI IE, 


J. Proteſtant difſenters exempted from certain penalties by the act if 
toleration, 


D the 2 Elia. cap. 2. Every perſon not having reaſonable excuſe, ſhall 
omg e. , LF reſort to their pariſh church or chapel, or upon reaſonable let thereof, 
dom churen to ſome uſual place where common prayer ſhall be uſed, on every Sunday 
and holiday ; on pain of puniſhment by the cenſures of the church, or of 
forfeiting for every offence 12 d. 

Now by the act of toleration, made 6 G. 2. cap. 5. it is enacted, that the 
ſtatute aforeſaid ſhall not extend to any perſon diſſenting from the church 
of England, who ſhall be qualified in the manner following: 

(1) They ſhall at the general ſeflions of the peace, take the oaths of al 
legiance and ſupremacy. : 51 

(2) They ſhall alſo there make and ſubſcribe the declaration againſt 
: popery. = | | 
EMS 3) The place of meeting ſhall be certified to the biſhop of the dioceſe, 
Lin he cer. BEAN the archdeacon of the archdeaconry, or to the juſtices of the peace at 
tified, the general or quarter ſeſſions, and regiſtered in the ſaid biſhop's or arch - 

deacon's court, or recorded at ſuch ſeſſions. And the regiſter, or clerk 
of the peace, ſhall regiſter, or record the ſame, and give certificate there- 
of to any who ſhall demand it, for which no more ſhall be taken than 


ſix-pence. 
(4) The 


Toleration. 


att 


4) The doors of the place where they meet ſhall not, during fuch Doors not te 


time of their meeting, be locked, barred or bolted. 
(5) They ſhall not in writing deny the doctrine of the bleſſed Trinity. 


2. And by the aforeſaid act of toleration, it is provided, that no perſon Qualidcation 
diſſenting from the church of [re/and, in holy orders, or pretended holy of teachers. 


orders, or pretending to holy orders, nor any preacher or teacher of any 
congregation of diflenting proteſtants, ſhall be liable to any of the afore- 
ſaid penalties, who ſhall be qualified as follows : | 

(1) He ſhall at the ſeſſions take the oaths aforeſaid. 
(2) He * there make and ſubſcribe the declaration preſcribed by 
K. . c. 13. 

5 The place Po WF PE {hall be certified as before. 

(4) The doors of the place where he ſhall preach or teach, ſhall not be 
locked, barred, or bolted. 

(5) He ſhall not deny, in his preaching or teaching, the doctrine of the 


bletled trinity. ; 


3. By the act of toleration, quakers ſhall be diſcharged of the penalties Quakers, | 
of theſe laws, and of all others made againſt popiſh recuſants, or proteſtant 


non-conformiits, and ſhall enjoy all other benefits, under the like limi- 
tations, which any other diſſenters enjoy, on their qualifying themſelves 
in the ſame manner as other diſſenters ; except that inſtead of the oaths 
at ſeſſions, they ſhall be allowed to make and ſubſcribe a declaration of 


ndelity. 


4. If any perſon diſſenting from the church of England (not in holy or- Hiſſonters 
ders, or pretended holy orders, or pretending to holy orders, nor any taking the i 
preacher or teacher of any congregation) who ſhould have been jntitled oaths, Oc. | 


to the benefit of the toleration act, if he had duly taken, made and fub- th 


ſcribed the oaths and declaration, or otherwiſe qualified himſelf as re- 


quired by the act, ſhall be proſecuted on any of the penal ſtatutes, from 


which proteſtant diſſenters are exempted by the ſaid act, —ſhall at any 


time during ſuch proſecution, take, make, and ſubſcribe, the faid oaths 


and declaration, or being a quaker ſhall qualify according to that act, 
either in the manner preſcribed by that act, or before two juſtices who 


ſhall take and return the ſame to the next ſeſſions to be there recorded; 


ſuch perſon ſhall be intitled to the benefit of the act, as fully as if he had Diſcharged 
qualified himſelf in the time preſcribed by the act, and ſhall-from thence- from penal- 
forth be diſcharged from all the penalties and forfeitures incurred by ties, 


force: of any of the aforeſaid penal ſtatutes. 


Il. Proteflant. diſſenters intitled to certain privileges by the att of 


toleration. 


Beſides the exemption from penalties, his Majeſty's proteſtant ſubjects . 


are by the act of toleration intitled to certain privileges: which are of 
two kinds; 1. Such as concern all proteſtant diſſenters in general. 2. Such 
48 concern their teachers in particular. = 


Hh | 1. As 
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Neo profceuti- 1, As to all prote/tant diſſenters in general. They ſhall not be proj. 
| * for 1 cuted in any ecclęſigſtical court, for or by: reaſon of their not conforming to the 
pe n. of en church of Ireland. —But this ſhall not exempt them from paying of 
tithes, or other parochial duties, or any other duties to the church or 

* miniſter, nor from any proſecution in any eccleſiaſtical court, or elſewhere, 


for the jame. 


Marriage in a dim © 4 ; ; 
-.nventicle. will lie to the ſpiritual court proceeding againſt perſons for incontinency, 


who have been married in a licenſed conventicle. The caſe was this; 
Two perſons, who were publiſhed and married in a conventicle, were 
afterwards libelled againſt in the ſpiritual court, for incontinence ang 
fornication ; and upon moving for a prohibition, time was aſſigned to 
ſhew cauſe why it ſhould not go, and the proceedings in the eccleſiaſ. 
tical court were ſtayed in the mean time. Afterwards, it was agreed, 
that a prohibition ſhould be granted, and that the plaintiff ſhould de. 
clare ; that, ſo upon demurrer, the point might be tried. But what 
the judgment was, or whether the cauſe proceeded to trial, doth not 
appear by the report. Gib/: 617. " | 

Ng proſecu- But by 11 Geo. 2. cap. 10. Proteſtant diſſenters, who have entered, 

tion ex Mio. Or ſhall hereafter enter into matrimonial contracts in their own con- 
gregation before their miniſters or teachers, and thereupon live toge- 
ther as huſband and wife, ſhall not be profecuted in any eecleſiaſtical 
court ęx officio mero, or on the preſentment of any miniſter or church. 
s of the ſame. | — | 

Provided, that ſuch proteſtant difſenters, and miniſter or teacher, 

have, or ſhall take the oaths, and ſubſcribe the declaration, according to 


6 Geo..1. cap. 5. 
School. maſ- Mr. Hawkins likewiſe obſerves (1 Haw. 12.) that it having been doubt- 
ers diſſenting. ed whether diſſenting ſchoolmaſters, as ſuch, were exempted by the to- 
leration act from the penalties inflicted upon them in the ſeveral acts 


againſt diſſenters, it was farther enacted by the 12 An. c. 7. that whoever 


ſhall keep any ſchool. or ſeminary, or teach any youth as tutor or ſchool. 
maſter (unleſs he inſtruct them only in reading, writing, arithmetick, 
or ſuch mathematical learning as relates to navigation, or ſome mechani. 
cal art, and that in the Engliſʒ tongue) without having firſt ſubſcribed 
the declaration of the 13 C14 C. 2. relating to conformity with the 
church of England, and without a licence from the biſhop, he-ſhall be 
impriſoned for three months. But this was repealed by the 5 G. c. 4 
So that the doubt is left where it was. | 


Mr. Shaw in his pariſh law, p. 68, ſays, it is held, (but doth not. fay 


by whom) that diſſenters by the act of toleration are not. exempted, ei- 
ther from the penalties of the 1 J. c. 4. or of the 13-& 14 C. 2. . 4 

| | againft teaching a ſchool without licence from the biſhop. - 
Quakers In the caſe of K. and Daviſon, T. 12 V. as reported both by Salkeld 
teaching wit - and L. Raymond, Daviſon, a quaker, on an habeas corpus upon a. writ of 
out licence. excommunicato capiendo, for teaching ſchool without licence, was adinitted 
to bail, till it ſhould be determined whether this was an offence. But it 


doth not appear from either of thoſe reports, what: was the. determin# | 


tion, 1 Salk, 105. IL. Raym. 603. 0 
| Jpon 


Since this act, Mr. Hiwkins obſerves from 3 Lev. 376. a prohibition | 


to pre 


CY WY © 0 
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Upon the whole it ſeemeth ſomewhat ſtrange, that in a caſe of ſo much 
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importance as is the education of children, this matter during the ſpace , 


of ſo many years hath not yet been ſettled beyond all doubt. 5 


Moreover; if any perſon diſſenting from the church of Ireland, ſhall 
be appointed to the office of high conſtable, petit conſtable, churchwar- 
den, overſeer of the poor, or any other parochial or ward office, and 
ſuch perſon ſhall ſcruple to take upon him any of the faid offices in re- 
gard of the oaths, or any other matter or thing, required by the law to 


be taken or done, in reſpect of ſuch office, every ſuch perſon ſhall and 


may execute ſuch office by a ſufficient deputy by him to be provided, 
that ſhall comply with the laws on this behalf. Provided that the de- 
puty be allowed and approved by ſuch perſons, and in ſuch man- 
ner, as ſuch officers ſhould by law have been allowed and approved. 
6 G. c. 5. / 4. | | 
2. As to their teachers or preachers——Eyvery teacher or preacher, in 
holy orders, or pretended holy orders, that is a miniſter, preacher, or 
teacher of a congregation, that ſhall take the oaths, and ſubſcribe the 
declaration and articles as aforeſaid, ſhall be thenceforth exempted 
from ſerving upon any jury, or from being choſen or appointed to bear 


Pariſh ofi- 


CCrs. 


Teachers ex- 


empted, 


the office of churchwarden, overſeer of the poor, or any other parochial . 


or ward office, or other office in any hundred, city, town, or pariſh. 
lid. .. 9. | | 


Ill. Laws againſt diſſenters not altered by the act of toleration. 


1. No clauſe in the toleration act ſhall give any eaſe or beneſit, to 


Popiſh re- 


any popiſh recuſant ; or to any that ſhall deny in preaching or writing nt. 


the doctrine of the Trinity. 6 Ges. 1. cap. 5. . 11. 


IV. Marrying, or contracting marriage. 


By 21 & 22 Geo. 3. cap. 25. ſet. 1. All matrimonial contracts, or 
marriages entered into between proteſtant diſſenters, and ſolemnized 
by proteſtant difſenting miniſters or teachers, ſhall be good and valid: 


And all parties to ſuch marriages and perſons deriving under them, 
P $ Pe 8 


ſhall be entitled to all benefits whatſoever, in conſequence of ſuch mar- 
nage. | | : 
Nothing herein ſhall extend to affect any of the acts againſt clandeſ- 


tine marriages, /. 2. 


Diſtreſs. 


A DISTRESS, is the taking of a perſonal chattel out of the poſſe. 
lion of the wrong doer, into the cuſtody of the party injured, 


o procure a ſatisfaction for the wrong committed: and is of two kinds; 


H h 2 RN | either 


Rent in ar- 


Jear. 


Tender of 


Diſtreſs. 


cither for cattle treſpaſung and doing damage, or for non-payment of 
rent or other duties. 


The remedy for recovering rent by way of diſtreſs ſeems firſt to 


have come over to us from the civil law. For anciently in the 


feudal law, the not paying attendance at the lord's courts, or not doin 
the feudal fervice was a forfeiture of the eſtate : But theſe feudal for. 
feitures were afterwards turned into diſtreſſes, according to the pigno- 
rary method of the civil law; that is, the land that is let out to the 
tenant is hypothecated, or as a pledge in his hands, to anſwer the rent 
agreed to be paid to the landlord, and the whole profits ariſing from the 
land are liable to the lord's ſeizure for the payment and ſatisfaction 


thereof. 


Concerning which, we will ſnew, 


J. For what cauſe a diſtreſs ſhall be. 
II. What goods may be diſtrained, and what not. 
III. At what time the diſtreſs ſhall be taken. 
IV. Where the diſtreſs ſhall be made 
I. That reaſonable diſtreſs ſhall be taken. 
VT. Manner of making diſtreſs. 
VII. Diſtreſs how to be demeaned. 
VIII. Of reſcous and pound breach. 
IX. Replevying the diſtreſs. 
X. Sale of the diſtreſs. 
XI. Landlord re-entering on non-payment, 
XII. Caſe of tenant holding over. | 
XIII. Attorning to flrangers. | 
- XIV. Rent in caſe of an extent or execution. 
XV. Rent on the death of tenant for life. | 
XVI. Rent how far recoverable by executors or adminiſtrators. 


J. For what cauſes a diſtreſs ſhall be. 


1. Diſtreſs for rent muſt be, for rent in arrear ; therefore it may not 
be made on the ſame day on which the rent becomes due ; for if the rent 
is paid in any part of that day, whilſt a man can ſee to count money, 
the payment 1s good. 

2. It muſt not be after tender of payment ; for if the landlord come 
to diſtrain the goods of his tenant for rent behind, before the diſtreſs the 
tenant may upon the land tender the arrearages, and if after that a dit- 
treſs be taken it is wrongful. And if the landlord have diſtrained ; it 
the tenant, before the impounding thereof, tender the arrearages, the 
landlord ought to deliver the diſtreſs, and if he doth not, the detainer 5 
unlawful. Even ſo -it is, in caſe of a diſtreſs for damage feaſant (or da- 


mage done by cattle treſpaſſing) the tender of amends before the 5 
z 38 . et 


ed v 
only 
it 


Diſtreſs, 


naketh the diſtreſs unlawful; and after the diſtreſs, and before the im- 
pounding, the detainer unlawful. 2 Int. 107. 5 . 

But in this cafe; altho* the owner tender ſufficient amends, yet he 
-znnot take his beaſts out of the pound, if the amends be refuſed ; but 
ye muſt replevy : and if it be found at the trial that the amends was not 
ſufficient, the perſon on whom they treſpaſſed ſhall have damages; if the 
mends tendered were ſufficient, then the owner of the beaſts ſhall have 


damages. Dr. & St. 112. 


The like remedy may be had by diſtreſs, impounding and ſale, in Seck rents 
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ales of rents ſeck, rents of aſſize, and chief rents, as in caſe of rents — ans 
rent, 


reſerved upon leaſe. 17 Ann. cap. 2. ſect. 7. 


Note, there are three kinds of rents; rent ſervice, rent charge, and rent 

Uh, 

J Rent ſervice is, where the tenant holdeth his land of his lord, by fealty 
and certain rent; or by homage, fealty, and certain rent; or by other 
ſervice, and certain rent. And it is called a rent ſervice, becauſe it hath 
ſome corporal ſervice incident to it, which at the leaſt is fealty. 1 1». 

141, 2. 

* charge is ſo called, becauſe the land for payment thereof, is charg- 
ed with a diſtreſs; but before this act ſuch diſtreſs could not be ſold, but 
only detained till the rent ſhould be paid. 

It the rent be reſerved without any clauſe put in the deed of- diſtreſs 
{yr the ſame, then it is called a rent /e, redditus ſiccus, or dry rent: and 
the difference between a rent charge and a rent ſeck is, that there is a 
clauſe of diſtreſs annexed to one, and no ſuch clauſe to the other : and 
therefore the one is a charge upon the land, but for the other the grantee 


had formerly no remedy but to charge the perſon of the grantor in a writ 
of annuity. 1 I. 143. 

Rents of lr are the certain rents of freeholders and ancient copy- 
holders, ſo called becauſe they are aflized and certain, and thereby diſtin- 
guiſhed from redditus mobiles, farm rents for life, years, or at will, which 
are variable and uncertain. 2 Ih. 19. | 

5. So an action of debt may be brought againſt a tenant for life, in 
purſuance of the ſtatute of the 9 An. c. 8. which enacteth, that whereas 
before the ſaid ſtatute no action of debt did lie againſt a tenant for life or 
lives, for any arrears of rent during the continuance of ſuch eſtate for 
lite or lives ; it ſhall be lawful for any perſon having any rent in arrear or 
due upon any leaſe or demiſe for life or lives, to bring an action of debt 
for ſuch arrears, in like manner as he might have done in caſe ſuch rent 
were reſerved upon a leaſe for years. 9 Ann. cap. 8. ſect. 5. 

6. Perſons having rent in arrear, upon any leaſe determined, may diſ- 
train for ſuch arrears after the determination of the leaſe, in the ſame 


manner as if it had not been determined; provided that ſuch diſtreſs be 


made in ſix months after the determination of ſuch leaſe, and during the 
continuance of ſuch landlord's title or intereſt, and during the poſſeſſion 
. the tenant from whom ſuch arrear became due. bid. ſect. 7. & 
ect. 8. | 
7. Whereas many perſons hold conſiderable eſtates by leaſes for lives or 
years, and leaſe out the ſame in parcels to ſeveral under tenants ; and 


whereas 


Rent reſerv- 


ed on a leaſe 
for life. 


Leaſe deter- 
mined. 


* 


Leaſe renew- 
ed. 
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whereas many of thoſe leaſes cannot be renewed without a ſurrender af 


all the under leaſes derived out of the ſame, whereby it is in the power diſtrai 
of any ſuch under tenants to prevent or delay the renewing of the prin. nor tl 
cipal leaſe ; it is enacted, that in ſuch caſe, the chief leaſes may be renew. rme 
ed, without ſurrendering all the under leaſes ; and the like diſtreſs or en. thing 


try may be had, as if the former chief leaſe had been ſtill Kept on foot the lil 


and continued, or the under leaſes had been renewed under ſuch new Ac 
principal leaſe. By the 5 Geo. 2. cap. 4. ſect. 4. a the pr 
Two diſtreſſes 8. Before the ſtatute 7 Will. 3. cap. 22. in caſe a diſtreſs as too little, 4. 
for one rent. here ſufficient diſtreſs was to be had, a man could not diſtrain a ain, anciel 
be the demand never ſo great; for it was his folly that at firſt he diſtrain. fils or 
ed no more. Mo. 7. Comb. 547. or the 


But now, by the ſaid ſtatute, in all caſes where the value of the cattle 
diſtrained ſhall not be found to be to the full value of the arrears diſtrain. 
ed for; the party to whom ſuch arrears were due, his executors or adminiſ. 
trators, may diſtrain again for the reſidue of the ſaid arrears: /. 4. natur 

So in like manner, where the diſtreſs is made by virtue of the warrant 
of a juſtice of the peace in nature of an execution. And the diſtinction 
ſeemetli to be this: Where a perſon hath an entire duty, he ſhall not ſplit doors 
the entire ſum, and diſtrain for part of it at one time, and part of it at 
another time, and ſo zoties quoties for ſeveral times; for that is great oppreſ- 
ſion ; But if a man ſeizeth for the whole ſum that is due to him, and on- mon- 
ly miſtakes the value of the goods ſeized, which (may be of very uncer. 
tain, or even imaginary value, as pictures, jewels, race horſes and the like, 
there is no reaſon why he ſhould not afterwards, compleat his execution 
by making a further ſeizure. Burro. Rep. 589. 

And if the diſtreſs be taken of goods without cauſe, the owner may corn 
make reſcous; but if they be diſtrained without cauſe, and impounded, 
the owner cannot break the pound and take them out, becauſe they are 
in the cuſtody of the law. 4 Inf. 47. | 


II. What goods may be diſtrained, and what not. 


Valuable pro- 1. Diſtreſs for rent muſt be of a thing, whereof a valuable property is 
perty. in ſomebody ; and therefore dogs, bucks, does, comes, and the like, that 
2 are fere nature, cannot be diſtrained. 1 Inf. 47. 

Separate from 2. Altho' it be of valuable property, as a horſe; yet when a man or 
the perſon, woman is riding on him, oran ax in a mans's hand cutting of wood, and 
8 like, they are for that time privileged, and cannot be diſtrained. 

aft. 47. 5 
But it is ſaid, that if one be riding upon a horſe dumage feaſant, the 
horſe may be led to the pound with the rider upon him. 1 Sid. 422, 
40 : 5 
And it hath been held, that horſes joined to a cart, with a man upon 
it, cannot be diſtrained for rent (altho they may for damage feaſant); but 
both cart and horſes may, if the man be not upon the cart. 1 Vert. 36. 
For mainte- 3. Valuable things ſhall not be diſtrained for rent, for benefit and main- 
_ of tenance of trades, which by conſequent are for the commonwealth, and 
* are there by authority of law: as a horſe in a ſmith's ſhop * * 1 

diſtraine 


is 


T 
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ailtrained for the rent iſſuing out of the ſhop, nor a horſe in an hoſtelry, 
nor the materials in a weaver's 3 for making of cloth, nor cloth or 
garments in a taylor's ſhop, nor ſacks of corn or meal in a mill, nor any 
thing diſtrained for damage feaſant, for it is in cuſtody of the law; and 
„„ TS 5 
A carriage ſtanding at livery, is diſtrainable for rent, by the leſſor of 
the premiſſes. Burro. Rep. 1498. Black. Rep. 483. 5 
4. Beaſts beloging to the plough ſhall not be diſtrained (which is the Tools of a 
ancient common law of for no man ſhall be diſtrained by the uten- man's profeſ- 
ils or inſtruments of his trade or profeſſion, as the ax of the carpenter, ſion. 
or the books of a ſcholar) while goods or other beaſts may be diſtrained. 
1 Inſt. 47. 5 | ; 
But this rule holds only in diſtreſſes for rent arrear, amerciaments, and 
the like ; but doth not extend to caſes, where a diſtreſs is given, in the 
nature of an execution, by any particular ſtatute, as for poor rates, and 
the like. 3 Salk. 136. | 
5. Furnaces, cauldrons, or other things fixed to the freehold; or the Things fxe! 
doors or windows of a houſe, or the like, cannot be diſtrained. 1 Inf. 8 free 
1 Things for which a replevin will not lie, ſo as to be known again, as Things for 
money out of a bag, cannot be diſtrained. 2. Bac. Abr. 109. which a re- 
But money in a bag ſealed may be- diſtrained.;. for that the bag ſealed _ank 38 
may be known again. 5 | . 
7. By the 7 Will. 3. c. 22. Perſons having rent arrear on any demiſe, Corn or hay. 
leaſe, or contract, may ſeize and ſecure any ſheaves or cocks of corn, or © 
corn looſe or in the ſtraw; or __—— in any barn or granary, or upon- 
any hovel, ſtack, or rick, or otherwiſe upon any part of the land charg- 
ed with the rent, and may lock up or detain the ſame in the place where 
found, in the nature of a diſtreſs ; ſo as the ſame be not removed to the 
damage of the owner, out of the place where found and ſeized, but be 
kept there (as impounded) till replevied or fold, /. ö. | | 
8. Where a ſtranger's beaſts eſcape into the land; they may be diftrain- Cattle eſcap- 
ed for rent, tho” they have not been /evant and couchant (that is, tho* they . 
have not been in the ground for a good ſpace of time, or ſo long as to have , + 
lain down and roſe up. again to feed) provided they are treſpaſſers: but it 
the tenant of the land is in default, in not repairing his fences, whereby 
the beaſts came into the land; the leflor cannot diſtrain ſuch beaſts, tho? 
they have been levant and couchant, unleſs he have cauſed notice to be given 
to the owner, and the. owner ſuffers them to remain there afterwards. 


ut. 364. 
But in caſe of an ancient ſeigniory, the lord may diſtrain cattle for ſer- 


vices, which came in by. eſcape, tho*. they were not /evant and couchant, 
atho” it be in default of the fences, which the tenant of the land ought - 
to maintain, becauſe the lord hath: nothing to do with the repairing ot 
the fences, and he hath no remedy but by diſtreſs ; But the owner may 


prevent the diſtreſs, by making freſh purſuit ; for then the cattle remain 


as it were in his own poſſeſſion. L. Raym. 168, 9. H. 8 W. Kemp and: 
Gewes. . F 2354.76 
| But 
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But in caſe of rent reſerved upon a leaſe for years, the leſſor cannot q, 
ſtrain ſuch cattle, until they be /evant and couchant;; for if the leſſor had 
had the lands in his own hands, he ought to have repaired the fences; and 
when he puts in a leſſee, he ought by covenant to oblige him to repair: 
and therefore in that caſe, if the law would allow the leſſor to diſtrain the 
cattle of a ſtranger which come in by eſcape, before that they be ley 
and couchant, it would be in effect to allow a man to take advantage of lis 
own wrong. Therefore if the cattle come in by default of the owner gf 
the cattle, then they may be diſtrained before they be levant and couchant; 
but if in default of the tenant of the land, there they cannot be diſtrain. 
ed until they have been /evant and couchant, that 1s to ſay, for rent upon 
leaſes for years. And in ſuch caſe, the leflor ſhall not take the cattle he. 
fore that he has given notice to the owner, that they are upon the land 
liable to his diſtreſs; and if he doth not come to take them away, then 
they become diſtrainable. And by Treby chief juſtice ; Where the cattle 
eſcape accidentally, there they are not diſtrainable, until they have been 
levant and couchant ; but if they eſcape by default of their owner, they 
are diſtrainable the firſt minute. id. : 


Cattle de- 9. A perſon driving ſheep to to ſell, by agreement with the 
paſtured. maſter of an inn, puts them into a pgs at io much a ſcore for a night. 
The landlord ſeeing them, aſked whoſe they were, but conſented to their 


ſtaying there, and afterwards the ſame evening diſtrained them for rent 
due to him from the maſter of the. inn, And it was adjudged for the 
landlord. T. 1 V. Fawkes and Joyce, in C. B. 3 Lev. 260. 2 Ventr. 50, 
But in the ſame caſe, upon a bill for relief in equity, the lords commil. 
- fioners ſeemed to think, that the grounds lying to the inn, and uſed there. 
with, ought to have the ſame privilege as the inn hath, and that paſſen. 
gers cattle ought not to be diſtrainable there. 2 Vern. 129. | 
| And it appeared in this caſe, that on the landlord's coming and ſeeing 
the ſheep, he pretended to be angry. Upon which, the owner offered to 
take out the ſheep, at which time they were not diſtrainable for the rent, 
having not been /evant and couchant upon the lands. So that the court 
looked on the conſent as a fraud, to get them to be left all night, by 
which they became hable to the diſtreſs. And it was decreed, that the 
landlord ſhould anſwer for the value of the ſheep, and pay caſts both in 
law and equity. Prec. Chan. 7. Yr | 
So where a rent charge was arrear for 20 years, and cattle eſcaped out 
of the next ground, and were diftrained ; lord Nottingham (in equity) re- 
lieved againſt it. 2 Vern. 231. H. 1690. Brodon and Pierce. 5 
Cattle da- 10. If ten head of cattle are doing damage, a man cannot take one of 
mage ſcaſant. them and keep it till he be ſatisfied for the whole damage; but he may 
bring an action of treſpaſs for the reſt. 12 Mod. 660. II. 13 W. Vat 
per and Edwards. . | | | 
If a man hath common for ten cattle, and he puts in more; the {ur- 
pluſage above ten may be taken damage feaſant. 1 Rolls's Abr. 665. 
If a man come to_diſtrain,: and ſee the beaſts in his ground, and the 
owner chaſe thein out, of purpoſe before the diſtreſs taken; yet the own. 


er of the ſoil cannot diſtrain them, and if he doth, the owner of the - 
e 
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le may reſcue them; for the beaſts muſt be damage feaſant at the time of 


the diſtreſs. 1 In}. 161. | . 
For diſtreſs damage feaſant is the ſtricteſt diſtreſs that is ; and the thin 


diſtrained muſt be taken in the very act: for if the goods are once off, 
though on freſh purſuit, the owner of the ground cannot take them, 12 


Mod. 661. 
* 


II. At what time the diſtreſs ſhall be taken. 


For a rent or ſervice the lord cannot diſtrain in the night, but in the Piſtreſs by 
day time; and fo it is of a rent charge: but for damage feaſant, one may night. 
diſtrain in the night; otherwiſe, it may be, the beaſts will be gone before 


he can take them. 1 It. 142. 
For before ſun riſing, or after ſun ſet, no man may diſtrain but for 


damage feaſant. Mirrour c. 2. fe 26. 


IV. Where the diſtreſs ſhall be made. 


1. The king's officers, as ſheriffs and other, ſhall not take diſtreſſes Church lands. 
in the fees wherewith churches in times paſt have been endowed ; but 
diſtreſſes may be taken in poſſeſſions of the church newly purchaſed. 


9 Ed. 2. c. 9 


2. A man may diſtrain in places or lands within the fee, liable to On the pre- 
diſtreſs, and not elſewhere. 52 H. 3. c. 15. 2 Inſt. 131. Mir. c. 2. miſſes. 


f. 26. | . . 
3. And by the 11G. 2. c. 19. The landlord may diſtrain any cattle or On the com- 


ſtock of the tenant, depaſturing on any common appendant or appurte- mon. 
nant, or any ways belonging to the premiſſes demiſed. ,/. 8. 
4. No perſon (except the king's officers) ſhall take diſtreſſes in the In the higb- 
king's highway. 52 H. 3. c. 15. | way. 
And the reaſon is, becauſe the king's ſubjects ought to have free paſ- 
fage, as well to fairs and markets, as about their other affairs. But yet 
this ſhall not be taken, to make the diſtreſs utterly unlawful, ſo as to 
take advantage thereof in bar to an avowry, but to this purpoſe, that if 
the lord diſtrain in the highway, the tenant may have an action againſt 


him upon this ſtatute. 2 ½. 131, 132. . 
5. But by the 15 G. 2. c. 8. If any tenant for life, years, at will, Carried oft 


ſufferance, or otherwiſe, ſhall fraudulently or clandeſtinely convey off the premilles. 
the premiſſes his goods or chattels, to prevent the landlord from diſtrain- 

ing; ſuch landlord, or any perſon by him lawfully impowered, may in 

30 days next after ſuch conveying away, ſeize the ſame wherever they 

mall be found, and diſpoſe of dae in ſuch manner, as if they had 


been diſtrained on the premiſſes. /. 5. LE 
But no landlord ſhall diſtrain any goods ſold bona fide, and for a 
valuable conſideration, before ſuch ſeizure made, to any perſon not 
privy to ſuch fraud. /. 2. | 
And if any tenant ſhall ſo fraudulently remove and convey away his 
goods or chattels, or if any perſon or perſons ſhall wilfully and know- 
I i 


ingly 


* Qai.ittrets. 


2 ingly aid or aſſiſt him in ſuch fraudulent conveying away or carrying off 41 


art of his goods or chattels, or in concealing the ſame; eve 
beds — 0 offending mal forfeit to the landlord double the value of fuck _ 
goods, to be recovered in any court of record in Dublin. /. 
Where the goods ſo fraudulently carried off or concealed, ſhall. not 
exceed the value of twenty pounds, it ſhall be lawful for the grantees of 
rent charges, grantors of fee- farms or landlords, from whoſe eſtate ſuch q 
goods were removed, or their bailiff, ſervant or agent in their behalf, to 1 be 
exhibit a complaint by civil bill againſt ſuch offenders, before the Judges _ 
at the reſpective aſſizes, to be held for th- ſeveral counties wherein ſuch Inſt 
offenders reſide, or before the juſtices at the quarter ſeſſions to be held the | 
for the county, or the county of the city of Dublin, in caſe the premiſſeʒ a 
from which ſuch removal is made, lie within thoſe diſtricts, who upon B 
full proof of the offence, and alſo the value of the goods ſo fraudulently iſt 
carried off or concealed, ſhall decree the offenders to pay double the ya. caul 
lue of the ſaid goods to ſuch grantees of rent charges, grantors of fee- pou 
farms or landlords, or their bailiff, ſervant or agent, with like execution cou! 
and remedy by appeal as in other caſes of civil bill. 4. | they 
Was, 
V. That reaſonable diftreſs ſhall be taken. * 
Diftreſs to be Diſtreſſes ſhall be reaſonable, and not too great; and he that taketh ay 
reaſonable. great and unreaſonable diſtreſſes, thall be grievouſly amerced. 52 H.. the 
ES | 
For example, if the lord diſtrain two or three oxen for 124. or the ra 
like ſmall ſum, and the owner bring a replevy of the oxen, and the Ke 4 
lord avow the taking of them for the 124. of his own ſhewing, he catt 
ſhall make fine: or the party may have his action upon this ſtatute. 2 note 
In/t. 107. | 8 law, 
If the lord diſtrain an ox, or horſe, for a penny; if there were no A 
other diſtreſs upon the land holden, the diſtreſs is not exceflive : but of 0 
if there were a ſheep, or a ſwine, or the like, then the taking of the ox ſuch 
or horſe is exceſſive, becauſe he might have taken a beaſt of leſs value, 10 
2 Inſt. 17. and 
ed i 
OUR vies 
VI. Manner of making diſtreſs. 3 7 
| catt 
Breaking 1. Gates or incloſures may not be broken open, nor thrown down, to the 
gates. make a diſtreſs. 1 I. 161. Ch, 
Opening 2. Nor may the leſſor enter into the tenant's houſe, unleſs the doors to t 
doors. are open. Read. Diſtr. 2 Bac. Abr. 111. 3 mM 
Upon a queſtion about taking a diſtreſs, it was held by the lord chiet pur 
juſtice Hardwicke, at the ſummer aſſizes at Exeter, 1735, that a padlock ſent 
put on a barn door could not be opened by force, to take the corn by way catt 
of diſtreſs. Vin. Diſtr. (E. 2.) 6. | ; tle 
But if the outer door of an houſe is. open, one may break an inner or « 


door to take a diſtreſs. Caſes in the time of lord Hardwicke 168. 
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aretz, in the name of all the goods of the houſe; that will be a good 
ſeizure of all. 6 Mod. 205. 


VII. Diftreſs how to be demeaned. 


ij another of his own authority (as for damage feaſant, or rent charge, 2 


amerciament. | f : 
Before this act, at the common law, a man might have driven the 


diſtreſs to what county. he pleaſed : which was miſchievous, for two 
cauſes; 1. Becauſe the tenant was bound to give the beaſts being im- 
' pounded in an open pound ſuſtenance, and being carried into another 
county, by common intendment he could have no knowledge where 
they were. 2. He could not know where to have a replevy ; but the party 
was, before this ſtatute, driven to his action upon his caſe. 2 Ine. 
106, | | 
And albeit this ſtatute be in the negative, yet if the tenancy be in one 
county, and the manor in another county, the lord may drive the diſtreſs 
which he taketh in the tenancy to his manor in another county ; for that 
the tenant is out of both the ſaid miſchiefs : for the tenant by doing of 
ſuit and ſervice to the manor, by common intendment may, know what 1s 
| done there, and therefore may give his beaſts ſuſtenance. And to know 
where to have his replevy, the bailiff of the manor uſually drives the 
cattle diſtrained to the pound of the manor. And hereby it is to be 
noted, that a caſe out of the miſchief, is out of the meaning of the 
law, though it be within the letter. 2 m/e. 106. 
And by 10 Car. 1. e. 2. c. 25. It is further enacted, that no di/tre/5 
of cattle ſhall be driven out of the hundred, rape, wapentake, or lathe, where 


nt above three miles diſtant from the place where the ſaid diſtreſs was taten; 
and no cattle or other goods diſtrained for any cauſe at one time, ſhall be impound- 
ed in ſeveral places, whereby the owner may be conſtrained to ſue ſeveral reple- 
vies ; on pain of 1008. to the party grieved, and treble damages. ſ. 1. 

T. 21 G. 2; Gimbart and Pelah. The defendant juſtified impounding 
attle damage feaſant. And on evidence it appeared, he put them into 
the next pound, though it happened to be in another county. And Lee 
Ch. J. held, it did not make him a treſpaſſer, though it ſubjected him 
to the penalty of the ſtatute. Stra. 1272. | 

Note, a pound is either overt or open, as in a pinfold made ſor ſuch 
purpoſes, or in his own cloſe, or in the cloſe of another by his con- 
ent; and it is therefore called open, becauſe the owner may give his 
attle meat and drink, without treſpaſs to any other, and then the cat- 

muſt be ſuſtained at the peril of the owner, or it is a pound covert 
or cloſe, as to impound the ——_ in ſome part of his houſe ; and then 

12 the 


If a landlord comes into a houſe, and ſeizes upon ſome goods as a Part 3 
name ot the 


1. By the 52 H. 3. c. 4. None ſhall cauſe any diſtreſs that he hath taken, Impounding 
#1 be driven out of the county where it was taken : and if one neighbour do ſo off the pre- 


Inſt. 106.) he ſhall make fine as for a thing done againſt the peace; and if 
the lord ſo preſume to do againſt his tenant, he ſhall be grievouſ/ly puniſhed by 


ſuch diftreſs ſhall be taken, except it be to a pound overt within the ſame ſhire, 
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the cattle muſt be ſuſtained with meat and drink at the peril of hin 
that diſtraineth, and he ſhall not have any ſatisfaction therefore. 
In/t. 47. 
ut ir the diſtreſs be of utenſils of houſhold, or ſuch like dead goods, 
which may take harm by wet or weather, or be ſtolen away; there he 
muſt impound them in a houſe, or other pound covert, within three miles 
in the ſame county; for if he impound them in a. pound over?, he muſt 
anſwer for them. 1 Int. 47. 
Impounding 2. By 15 G. 2. c. 8. Any perſon diſtraining, may impound or other. 
on the pre- wiſe ſecure the diſtreſs, of what kind ſoever it be, in ſuch place, or on 


— ſuch part of the premiſſes, as ſhall be moſt convenient; and may appraiſe, 
and ſell the ſame, as any perſon before might have done off the premiſſes. 
10 

Uſing the 3. Cattle diſtrained may not be worked or uſed, unleſs for the owner's 


goods diſ- benefit, as a cow milked, or the like; much leſs may they be abuſed or 

— hurt. Cro. Fac. 148. 

And it hath been ſaid in this caſe, that even a cow may not be milk. 
ed; for though the cow be better for this, yet he who took the diſtreſs 
ought not to do good to the owner without his conſent, and perhaps the 
owner would have come before any damage came by this to the cow; 
and if it periſh by this, yet he who took the diſtreſs may diſtrain again. 
2 Bac. Abr. 112. 

Diſtreſsdying. 4. So if the diſtreſs be loſt by the act of God: as if the diſtreſs dies in 
the pound, without any default in the diſtrainer ; in ſuch caſe, he who 
made the diſtreſs may diſtrain again. 1 Salk. 248. 

Killed, 5. It is the diſtrainer's own fault, if he puts the diſtreſs in a pound 
which will not hold it; but he cannot juſtify the tying of cattle in the 
pound; and it he ties a beaſt, and it is ſtrangled, he muſt pay damages. 
1 Salk. 248. 


VII. of reſcous and pound-breach. 


Reſcous and 1. By the common law, if a man break the pound, or the lock of it, 
pound-breach. or part of it, he greatly offendeth againſt the peace, and doth treſpaſs to 
5 the e and to the lord of the fee, and to the ſheriffs, and hundredors, 
in breach of the peace, and to the party, and to the delaying of juſtice; 
and therefore hue and cry is to be levied againſt him, as againſt thoſe who 
break the peace. Mir. c. 2. .. 26. And the party who diſtrained may 
take the goods again, whereſoever he ſhall find them, and impound them 
202m. 17. 1%. | 
2. And by ſtatute, on any pound-breach or reſcous, of goods diſtrained 
for rent, the perſon grieved thereby, ſhall in a ſpecial action upon the 
caſe, recover treble ata and: coſts againſt the offender, or againſt the 
owner of the goods, if they be afterwards found to have come to his uſe 
or poſſeſſion. 7 W. 3. c. 22. ,. 6. | I 


. 


Treble damages and coſts. ] In the caſe of Sir Wilfred Lawſon v. Storey, 
M. 6. V. It was adjudged, that the coſts ſhall be treble as well as dams 


3. When | 


ges. L. Raym. 20. 


_. 1 eto. [12 


© A. 
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juſtice of the peace of the county where ſuch reſcuefhall have been com- 


When a man hath taken diſtreſs, and the cattle diſtrained, as he is 
driving them to the pound, go into the houſe of the owner; if he that 
took the diſtreſs demand them of the owner, and he delivered them not, 
this is a reſcous in law, 1 Ii. 161. 

By the act 4 G. I. c. 5. /. 1. Where any diſtreſs ſhall be taken by any Fine for ref. 
landlord having authority to diſtrain or by any perſons by ſuch landlord cuing diftreſs. 
impowered, if ſuch diſtreſs or any part thereof be reſcued, every perſon 
ſo reſcuing being convict thereof, ſhall be committed in execution by the | 
court before whom ſuch conviction ſhall be had for ſuch fine as the court { 
ſhall impoſe on ſuch offenders, and in caſe the party convicted ſhall not 1 
pay to the ſheriff of the county ſuch fine as ſhall be impoſed for ſuch reſ- i 
cue within one month after commitment, the party convicted on default | 
of ſuch payment, ſhall be conveyed by the ſheriff to the houſe of correc- | {il 
tion or ſome. workhouſe in the county, and there kept at hard labour for = | 
any time not leſs than three months nor exceeding fix months according 
to the diſcretion of the judges or juſtices before whom ſuch offender ſhall 
be convicted. | | 

It ſhall be lawful for ſuch landlords from whom any diſtreſs ſhall be un- rjeament. Ft 
lawfully reſcued, to bring his ejectment and recover the premiſles as if no . 1 
diſtreſs were to be found on the ſame, and if ſuch tenants ſuffer judgment 
to paſs againſt the caſual ejector for want of appearing and taking defence 
or of confeſſing leaſe entry and ouſter, or on coming into court a ver- 
dict ſhall paſs againſt them on proof of the ſaid reſcue at the trial, if ſuch 
tenants ſhall not pay all rent and arrear together with full coſts within ſix 
calendar months after judgment obtained, the leſſees or their aflignees i 
{hall be barred from all relief in law or equity other than by writ of error 4 
for reverſal of ſuch judgment, in caſe the ſame ſhall be erroneous and the 
demiſed premiſſes diſcharged from ſuch leaſe. /. 2. 

Alſo, if any diſtreſs lawfully taken for rent or ſervices or other legal Warrant to 
dues ſhall be reſcued, if the perſon on whoſe behalf ſuch diſtreſs was tak- aſſiſt. 
en, his agent or bailiff or any perſon employed in taking ſuch diſtreſs, 


ſhall within fourteen days after ſuch reſcue make e hav before any 


mitted, ſuch juſtice ſhall by warrant under his hand and ſeal order one or 
more * 8 of the ſaid county to go with and aſſiſt the perſon on whoſe 
behalf ſuch diſtreſs was taken, or his agent or bailiff, or the perſon mak- 
rs Ver oath to diſtrain again, and to take with him a number of -perſons 
ſufficient to ſecure and convey the diſtreſs ſo to be taken to ſome lawful 
pound. 8 G. 1. c. 2. /, 8. 

Provided that before any juſtice of the peace ſhall grant ſuch warrant, 
taere ſhall be depoſited in the hand of ſuch juſtice, ſuch reaſonable ſum of 
money as ſuch juſtice ſhall require to ſatisfy ſuch conſtables and their aſ- 
ſiſtants for their trouble in executing ſuch warrant, out of which reaſon- 
able ſatisfaction ſhall be made by ſuch juſtice after the ſervice performed to 
ſuch conſtables and their aſſiſtants, returning the overplus, which money 
ſo paid ſhall in the firſt place be deducted out of the money ariſing by ſuch 
diſtreſs in caſe the ſame ſhall be ſold, or otherwiſe ſhall be levied by dif- 


treſs and ſale of the goods as in caſe of a diſtreſs for rent, or by civil 22 
| again! 
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againſt the perſon owing the rent ſervice, or other duty for which ſuch 
diſtreſs was taken with coſts of ſuit. / 9. 
If it ſhall appear upon oath to any juſtice of the peace of the county or 
place where any corn or hay ſhall be lawfully diſtrained, that the fame ig 
in great danger of being reſcued or unlawfully taken away, ſuch juſtice 
hal by warrant as aforeſaid, order any conſtable of the ſame county to 
appoint a ſufficient number of fit perſons to watch and ſecure ſuch corn or 
hay until ſuch time as the ſame might lawfully be ſold or ſhall be other. 
wiſe delivered by courſe of law, and each perſon ſo appointed ſhall be paid 
ſuch wages as ſuch juſtice ſhall direct, not exceeding one ſhilling nor leſs 
than ſix pence for one days attendance, nor leſs than one ſhilling nor more 
than one ſhilling and ſix pence for a day and a night's attendance to any 
one perſon. /. 10. | 
Provided that the perſon at whoſe inſtance ſuch warrant ſhall be grant. 
ed, ſhall before the granting of the ſame depoſit ſuch reaſonable ſum in 


the hand of the ſaid juſtice, as ſuch juſtice ſhall judge to be ſufficient for 


ſuch payment, which ſuch juſtice ſhall cauſe to be made according to the 
proportions above mentioned after the ſervice performed, returning the 
overplus and one moiety of the ſum which ſhall be at the charge of the 
party on whoſe behalf ſuch warrant was granted, and as to the other 
moiety thereof, ſatisfaction ſhall be made to the party who made the de. 
poſit out of the money ariſing by ſuch diſtreſs in the firſt place in caſe the 
ſame ſhall be ſold, or otherwiſe ſhall be levied by diſtreſs and fale as in 
caſes of diſtreſs for rent, or by civil bill againſt the perſon owing the rent 
ſervice or other duty for which ſuch diſtreſs was taken with coſts of ſuit. 


J. 11. 
IX. Replevying the diftreſs. 


1. It is worthy of obſervation, how provident the law is, that mens 
beaſts, cattle, or other goods be not unjuſtly or exceſſively diſtrained ; 
and if they be, that deliverance be ſpeedily made of them by replevy ; 
otherwiſe the huſbandry of the realm, and mens other trades, might be 
overthrown or hindered. 2 In/# 106. | 


2. To which purpoſe, it is enacted by 10 Car. 1. . 2. c. 25. that 


the ſheriff of every county ſhall, at his firſt county day, or in two 


Bond to be 


taken, 


Aſſignment of 
the bonds. 


months after he hath received his patent of office, appoint four deputies 
at the leaſt, dwelling not above 12 miles one diſtant from another, to 
make replevies ; on pain of 5/. a month, half to the king, and half to 


him that ſhall ſue in any court of record. /,. 3. 5 | 
By the act, 8 G. 1. c. 6. / 5. All ſeneſchals, ſtewards, judges, or 


officers of interior courts having power to grant replevins, are required 
to take in their names from the plaintiffs in replevin, a bond with ſuffici- 
ent ſureties for proſecuting of the ſuit, and alſo for returning of the 


goods ſo replevied, if a return be awarded before they make deliverance 
of the diftreſles. | 


And theſeneſchals, ſtewarts, judges, or officers of ſuch inferior courts, 


at the requeſt and coſts of the avowant or defendant in ſuch ſuit, ſhall 
aſſign to the avowant or defendant ſuch bond taken from the plaintiff in 
| replevin, 


& Þ 
„ „* 
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replevin, by indorſing the ſame under their hands and ſeals in the preſence 
of two credible witneſſes, for which fix pence ſhall be paid; and if ſuch 
bond taken from the plaintiffs in replevin be forfeited, the avowant or 
defendant in ſuch ſuit after ſuch aſſignment made may bring an action in 5 
his own name, and proceed to judgment and execution thereupon. , 6. MH 
The high and under ſheriff and replevin clerk are all anſwerable to the we 
defendant in replevin, for the ſufficiency of the pledges de retorno habendo. 
Richards v. Acton. Black. Rep. 1220. 
Note, avowry is, where one takes a diſtreſs, and the perſon diſtrained Avowry. 
ſues a replevin ; then he that took the diſtreſs muſt avow and juſtify in 
his plea, for what cauſe he took it, if he took it in his own right; 
and this is called an avozory : If he took it in the right of another, 
then, when he hath ſhewed the cauſe, he muſt make conu/ance of the af 
taking, as bailift or ſervant to him, in whoſe right he took it. Terms A 
of the IL. 
7 the 25 G. 2. c. 13. / 4. It ſhall be lawful for all defendants in re- 
plevin, to avow or make conuſance generally, that the plaintiff in reple- * 
vin, or other tenant of the lands, c. whereon diſtreſs was made, en- [7 
joyed the ſame under a demiſe or article in writing at ſuch a certain rent, il 
during the time wherein the rent diſtrained for incurred, which rent was t 
then and ſtill remains due, without further ſetting forth the demiſe or i 
title of ſuch landlords or owners of ſuch lands, SA and it ſhall be no i 
objection to any ſuch article, that the ſame doth not contain an actual ö 
demiſe; and if the plaintiffs in ſuch action ſhall become nonſuit, diſcon- | . 
tinue their action, or have judgment given againſt them, the defendants 
in ſuch replevin, ſhall recover double coſts of ſuit. 


X. Sale of the diſtreſs. „„ 4 


. ²˙ͤ¹'ͥA ¶ 0 


Diſtreſs taken for an offence preſented in the leet, may of common 
right be ſold, becauſe it is a court of record; but otherwiſe it is, 
of diſtreſſes in.courts that are not of record. 12 Med. 330. | . 
So a diſtreſs for an amercement in a court baron cannot be ſold ; but in 
ſuch caſe a diſtrefs infinite ſhall go. 1 Bult. 52, 539, 
25 G.2. c. 13. / 5. All diſtreſſes for any rent, or arrears of rent, Digtreſs fo- 
ſhall unleſs redeemed within eight days after the ſame ſhall be diſtrained, rent to be 
be ſold by public cant to the higheſt and faireſt bidders, at ſuch times ſold. 
and ſuch convenient places as the perſon diſtraining, his agent or bailiff 
ſhall for that purpoſe appoint, ſuch perſon, c. after default made in | 
| redeeming ſuch diftrefs within the time aforeſaid, firſt cauſing notice | 3 
n writing of the place and in time intended for ſuch ſale, to be poſted 
up fix days previous to the time of ſuch ſale in the next market town, * 
at the uſual place for poſting up publick notices. | 

And the prices for which ſuch diſtreſſes ſhall be bona fide then and 
there ſold, ſhall be deemed as between all the parties aforeſaid, and all 
perſons deriving under them reſpectively, to be the full and real value 
of ſuch diſtreſſes, and ſuch value ſhall not be afterwards queſtioned in . 
any court of law or equity, and in caſe ſuch diſtreſſes ſhall be ſold for k 
more than is owing to the perſons for whoſe benefit ſuch diſtrefſes ſhall Fe 
be taken, ſuch overplus, after deducting thereout all neceſſary expences 


attending 


— — — a 
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attending the taking and 2 the ſaid diſtreſs, ſhall be paid over to 
the perſons from whom ſuch diſtreſſes ſhall be taken. 
XI. Landlord re-entering on non-payment. 
Re-entering. In caſe where half a year's rent ſhall be in arrear, and the landlord or 


leſſor hath right by law to re-enter for non-payment thereof; he may, 
without any Kira demand or re-entry, ſerve a declaration in eject. 
ment; and on recovering judgment and execution, ſhall hold the pre- 
miſles diſcharged from the leaſe. But this not to bar the right of any 
mortgagee. And if the defendant files a bill in equity, he ſhall not 
have an injunction againſt the proceedings at law, unleſs he ſhall bring 
the arrears into court, and alſo the coſts taxed in the ſaid ſuit. Provided, 
that if the tenant ſhall before the trial in ejectment, pay all the arrears 
and coſts, the proceedings on the ejectment ſhall thenceforth ceaſe, 11 
Ann. cap. 2. ſ. 2, 3, 4. 
Ejectment for By the act 5 Geo. 2. cap. 4. ſeF. 1. Where one whole year's rent or 
non-payment. more ſhall be due to any landlord for any lands demiſed for terms of 
lives, or years determinable upon lives, by leaſes, minutes, or contracts 
in writing, containing an actual demiſe, wherein no clauſe of re-entry 
hath been inſerted, ſuch landlord or thoſe lawfully claiming under them, 
may bring their ejectment and recover the poſſeſſion of ſuch lands, in 
the ſame manner as if a clauſe of re-entry had been expreſsly contained 
in ſuch leaſe, minute, or writing. 
Remedy for Every leſſor recovering in ejectment for non-payment of rent, and 
9 obtaining judgment and execution thereupon, ſhall have the ſame reme- 
dy for all arrears to the time of ſuch execution executed, as ſuch leſſors 
might have had againſt the leſſees or their aſſignees, if no ſuch ejectment 


had been brought, or judgment and execution had been obtained, or 


executed thereupon. 
And by 25 Geo. 2. cap. 13. Where any article or contract in writing 
ſhall be made of any lands, and the rent payable for the ſame aſcertained 
by the ſaid article, and the perſons to whom ſuch article ſhall be made or 
any deriving under them, have enjoyed or ſhall enjoy the lands under 
the ſaid article, and one whole year's rent ſhall Le in arrear for the ſaid 


lands, &c. ſuch landlords, or thoſe lawfully claiming under them, may 


bring their ejectment and recover the poſſeſſion of ſuch lands, in the 
fame manner as if ſuch article, Ec, in writing contained an actual 
demiſe, and as if a clauſe of re-entry had been expreſly ſpecified there- 

5 in. /et?.. 3. | | | 
Eeidence on On any trial in ejectment for non-payment of rent in purſuance of 
n ejectment. this act, where one whole year's rent is in arrear before the ſervice of 
the ſummons in ſuch ejectment, where it ſhall be neceſſary to produce 


that no counterpart was perfected, or if perfected, that ſuch counterpart 
is loſt or ſo miſlaid that it cannot be produced upon ſuch trial, if the 


or a copy thereof, or à copy of ſuch counterpart and the enjoy ment 0 
the lands, c. for which fuch ejectment ſhall be brought, ſuch „ 
| | article, 


the counterpart of any ſuch article, c. if it ſhall appear to the court 


leſſors in ſuch ejectment ſhall give in evidence the original article, Cc. 


to 


WE = Raon 


aligns, or ſuch perſons to whom the immediate reverſion of ſuch lands 


eitter of the two laſt mentioned counties, who are impowered to deter- 
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article, or a copy thereof, or a copy of the counterpart ſhall be of the 
fame effect, as if the counterpart of ſuch article, Wc, had been produced 
and proved. ect. 3 | | 
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XII Cafe of tenant holding over. 


P 
3x * 


1. If any tenant for life or years, or other perſon who ſhall come into Holding over 
oſſeſſion, by, from, or under him, ſhall wiltully hold over any lands, after the term * 
after the determination of ſuch term, andꝭ after demand made, and no- expired. is 
tice 1N mn given for delivering the poſſeſſion tHeredf; he ſhalf, for i} 
the time that he ſhall ſo hold over, af feneey rn ee thereof, | \ 
to be recovered by action of debt, in any court of record. 11 Ann. 1 
cap. 8. ſed. 1. | Ol 

But this remedy ſeemeth not altogether adequate to the evil ; for three 
reaſons. 1. Becauſe ſuch action 1s certainly tedious and expenſive. 2. It 
is uncertain, when the action is over, whether the tenant will be able to Fi 
pay. 3- What, is chiefly wanted, namely, putting the landlord into po. . 
ſeſſion, is not obtained by ſuch action, but for that he ſhall be ſtill to i 
ſeek. A more ſhort and eaſy method of ouſfting the, tenant of his poſ- EN il 
ſeſſion, ſeemeth more eligible in the like caſes. | | 


2. If any tenant ſhall give notice of his intention to quit the premiſſes, Holding over ih 
at a time mentioned in foch notice, and ſhall not accordingly deliver up After having i i 
the poſſeſſion thereof at the time; he ſhall from. thenceforth pay double , 9 
rent, to be recovered in like manner as the ſingle rent. 1 5 Geo, 3 cap. 8. . "48 

F *w | | 0097 36 > ANCO J0T FQO FOTE | 


This clauſe alſo proceedeth upon a ſuppoſition, which perhaps may not. 1 
be true, namely, that the tenant is a man of ſubſtance. It is more 1 
likely, that if he were able to live elſewhere, he would not chuſe to 0 
hold over under ſuch circumſtances, nor perhaps would the Jandlord' 
want to be rid of him. The putting him out of poſſeſſion, by, ſome eX- 
peditious and eaſy method, ſeemeth the more adequate remedy in this 
caſe alſo, in like manner as is provided in the caſe where the tenant de- 
ſerteth the premiſſes, (in England.) ** 

And by ſtatute 25 Geo. 2. cap. 13. ſect. 1. Where the ſum to be de- Double value. 
manded by an act made in the eleventh year of Queen Anne, for the more 
Hectual preventing of frauds committed by tenants, as the double the yearly 
value of any lands, c. held over ſhall not exceed twenty pounds; it 
thall be lawful for landlords or their heirs, executors, adminiftratorg, or 


expectant on the determination of ſuch leaſe ſhall belong, to recover the 
laid ſum by civil bill to be exhibited againſt ſuch tenants or perſons, as 
by the ſaid act are made ſubject to the ſame, before the juſtices, of aflize 
for the ſeveral counties wherein the lands ſo held over d lie or before 
the juſtices of the quarter: ſeſſions to be held for the county, or for the 
county of the city of Dublin, in caſe the lands held over do lie within 


mine the ſame, and with like execution and remedy by appeal, as in other 
caſes of civil bill. | 
K k | XII. Attorning 
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XIIIl. Attorning to Rrrangers. 


Whereas the poſſeſſion of eſtates is rendered precarious, by tenants at. 
torning to —_—_— it is enacted that all ſuch attornments ſhall be void; 
unleſs the ſame be made purſuant to ſome judgment at law or decree in 
equity, .or be with the conſent of the landlord, or be to a mortgagee after 
the mortgage is become forfeited. 15 Geo. 2. cap. 8. ſect. 7. 

Copy of ejet- And tenants to whom any declaration in ejectment ſhall be delivered, 
ment. ſhall forthwith give natice thereof to the landſord; on pain of forfeiting 
to him three years value af the rent: and the landlord may make himſelf 


J 3» 


XIV. Rent in caſe of an extent or execution. 


Fztent or e- In the caſe of K. and Cotten, T. 1755, it was determined by the barons 
seution. of the exchequer, and affirmed on a writ of error, that if a diſtreſs be 
made for rent, and before the removal of ſuch goods off the premiſſes, an 
extent is iſſued, tho? it be not levied, for a debt due to the crown; the 
extent ſhall take place of the diſtreſs : becauſe the diſtreſs doth not ouit 
the property of the effects into the landlord, but is only a pledge or ſe. 
curity in his hands for his rent. | 

But by the 9 An. c. 8. No goods being on any meſſuage, lands, or 
tenements, leaſed for life, term of years, at will, or otherwiſe, ſhall be 
liable to be taken by execution, unleſs the party, at whoſe ſuit the execu- 
tion is fued out, ſhall, before the removal of ſuch goods from off the 
premiſes, pay to the landlord or his bailiff all ſuch rent as ſhall be then 
due for the premiſſes, provided that it amount not to more than one year's 
rent; and if the faid arrears ſhall exceed one year's rent, then the party 
paying N. landlord one year's rent, may proceed to execute his judg- 

ment. /}. 1. 2 : | 


AV. Rent on death of tenant For life. 


By 23, 24 G. 3. cap. 46. . 1. Executors, &c. of tenant for life, 
dying before or on the day on which rent payable by under tenants, fhall 
recover by debt or caſe for uſe and occupation, the whole or a proportion 
of ſaid rent due. = 
See. 2. And on determination of a leaſe for lives before the day on 
which the rent payable, a proportion of ſuch rent ſhall be recoverable by 
caſe or debt for uſe and occupation. | TT; 


XV], Reni 


defendant by joining with the tenant, or may appear by himſelf. / 12, 
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XVI. Rent how far recoverable by executors or adminiſtrators. 
By the 10 Car. 1. ſe. 2. Foraſmuch as by the order of the common Rent reco- 

law, the executors or adminiſtrators of tenants in fee ſimple, fee tail, verable by 

ind for term of-life, of rents ſervices, rent charges, rent ſecks, and fee ve 4071+ roy 

farms, have no remedy to recover ſuch arrearages of the ſaid rents or fee tors. 

farms as were due to their teſtators in their lives, nor yet the heirs of ſuch 

teſtator, nor any perſon having the reverſion of his eſtate after his deceaſe, 

may diſtrain or have action to levy the ſame ; it is enacted, that the exe- 

cutors and adminiſtrators of every ſuch perſon to whom any ſuch rent or 

fee farm ſhall be due and not paid at the time of his death, may have an 

action of debt for the ſame, againſt the tenant who ought to have paid 

the ſame, or againſt his executors and adminiſtrators ; or may diſtrain 

upon the premiſſes, ſo long as they continue in the poſſeſſion of ſuch tenant | 

in demeſn who ought immediately to have paid the ſame to the teſtator in | 1 

his life, or of any other perſon claiming the ſame only from or by fach ß Hil 

tenant by purchaſe, pitt, or deſcent. 10 Car. 1. /#f. 2. cap. 5. ſet. 1. | 
In like manner the huſband may have action, or diſtrain for arrears due LY 

in the life time and in the right of his wife. /, 3. 1 
And if any perſon ſhall have any rents or fee farms for the life of any wy 

other perſon, which ſhall be behind and unpaid at the death of ſuch other bl: | 

perſon ; he, his executors or adminiſtrators may have action of debt, a- 1 

| 


inſt the tenant in demeſn that ought to have paid the fame when it was | 
due, his executors and adminiſtrators, or may diſtrain for the ſame 
upon the premiſſes, in ſuch like manner as he might have done, if the Wl 
perſon by whoſe death the eſtate was determined had been in full life. | 1 4 
Note, fee farm is, when the lord, upon the creation of the tenancy, re- Pee-fam | i" 
ſerves to himſelf and his heirs, either the rent for which it was before let ; | 1 
to farm, or at leaſt a fourth part of the value; without homage, fealty, 
or other ſervices, beyond what are eſpecially comprized in the Ewen: 4 
and it is called a fee farm rent, becauſe a farm rent is reſerved upon a 
grant in fee. 2 Int. 44. ö 


Dogs. 


ji | | | 
1. By 27 G. 3. cap. 34. J. 1. Perſons who ſteal any dog, or ſell, buy, 
n or keep any ſtolen, on conviction before one juſtice, on confeſſion, or 
y bath of one witneſs, fined £10. and if not paid impriſoned one month. 
2. /. 2. For ſecond offence, fined not above C20. or impriſoned not 
above 3 months. | 1 FC 
3- J 3. For third offence, committed to houſe of correction, not ex- 
ceeding 6 months. 
1 4. /. 4. Perſons, carrying away, or poiſoning any dog wiltully, on 


cConviction, committed to houſe of correction 3 months. 
| K k 2 | 5. J. 5+ 
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5. /. 5. One juſtice on information may grant ſearch warrants; and 
if dogs, or ſkin found, returned to owner; and the perſon in whoſe poſ. 
ſeſſion found if privy, liable to ſame penalties as if convicted of ſtealing, 

6. / 6. This act not to abridge privilege of lords of manors. 
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Nis is to be underſtood of eſcapes in criminal caſes ; and not in civil 
. caſes, as for debt or the like, 28 

Eſcape, what. An eſcape is, where one that is arreſted gaineth his liberty before he is 
delivered by courſe of law. Terms de la ley. . | 

Several kinds Eſcapes are of three kinds. 1. By a perſon who hath the offender-in 

thereof, his cuſtody ; this is properly called an e/cape. 2. Cauſed by a ſtranger; 
this is commonly called a re/cue. 3. By the party himſelf ; either without 
force, which is ſimply an eſcape; or with force, which is priſon breaking, 
Reſcous and priſon breaking are treated of under their reſpective titles; and 
this title treats only of eſcapes properly ſo called. Concerning which we 
will treat in the following order. 


J. Of eſcape by the party himſelf. 

II. Eſcape ſuffered by a private perſon. 

II. Eſcape ſuffered by an officer. 

IV. What is a voluntary, and what a negligent eſcape, 
V. Concerning the retaking of a perſon eſcaped. 

VI. Indiftment for an eſcape. 1 

VII. Trial and conviction for an eſcape. 

VIII. Puniſhment of an eſcape. | 

IX, Aiding in attempting to eſcape, 


J. Of eſcape by the party himſelf. 


Eſcape by the As all perſons are bound to ſubmit themſelves to the judgment of the 
party hunſelf. 1:7, and to be ready to be juſtified by it ; whoever in any caſe refuſes to 
undergo that impriſonment which the law thinks fit to put upon him, and 
frees himſelf from it by any artifice, before ſuch time as he is delivered 
by due courſe of law, is guilty of a high contempt, puniſhable with fine 
'and impriſonment. 2 Haw. 122. TOR ES. 
But eſcape committed by the party himſelf belongs more properly tO 
the title Priſon breaking, © © 


II. Ejeap 
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Eſcape; 


II. Eſcape ſuffered by a private perſon. 


t ſeems to be a good general rule, that wherever any perſon hath ec... by a 
another lawfully in his cuſtody, whether upon an arreſt made by himſelf private perſon. 
or another, he is guilty of an eſcape, if he ſuffer him to go at large, before 

he hath diſcharged himſelf of him, by delivering him over to ſome other, 

who by law ought to have the cuſtody of him. 2 Haw. 138. n. 208. 

4s : | 

And the law 1s generally the ſame, in relation to eſcapes ſuffered: by 
private perſons, as by officers. 2 Haw. 138. n. 207. | 


III. Eſcape ſuffered by an officer. 


1. In order to make it an eſcape, there muſt be an actual arreſt ; and Eſcape by an 
therefore if an officer having a warrant to arreſt a man, ſee him ſhut up officer. 
in a houſe, and challenge = as his priſoner, but never actually have Th... muſt be 
him in his cuſtody, and the party get free, the officer cannot be charged a previous 


with an eſcape. 2 Haw. 129. n. 197. . 1. arreſt. 


2. And as there mult be an actual arreſt, ſuch arreſt muſt be alſo juſtifi- Aud juſtiſia- 
able; for if it be either for a ſuppoſed crime, where no ſuch crime was ble. 
committed, and the party neither indicted nor appealed, or for ſuch a 
{light ſuſpicion of an actual crime, and by ſuch an irregular .mittimus as 
will neither juſtify the arreſt nor impriſonment, the oor is not guilty 
of an eſcape, by ſuffering the priſoner to go at large. 2 Haw. 129. ib. 

. 3. And as the impriſonment muſt be juſtifiable, ſo it muſt be alſo for a 1g for a ei- 
criminal offence. 2 Faw. 129. ib. ,. 3. 3  ollbuce. 
4. Alſo if a priſoner be acquitted, and detained only for his fees, it will , not de- 

not be criminal to ſuffer him to eſcape, tho' the judgment were, that he be tained only 
diſcharged paying his fees, ſo that till they be paid, the firſt impriſonment for fees. 
continued lawful as before; for inaſmuch as he is detained, not as a 
criminal, but only as a debtor, his eſcape cannot be more criminal than 
that of any other debtor : Yet if a perffn convicted of a crime, be con- 
demned to impriſonment for a certain time, and alſo 7i/! he pry his ere 
and he eſcape after ſuch time is elapſed, without paying them, perhaps 
ſuch eſcape may be criminal, for that it was part of the puniſhment that 
the impriſonment be continued till the fees ſhould be paid; but it ſeems, 
that this is to be intended where the fees are due to others as well as to 
the gaoler, for otherwiſe the gaoler will be the only ſufferer by the eſcape, 
and it will be hard to puniſh him for ſuffering an injury to himſelf 3 Th 
in the non-payment of a debt in his power to releaſe. 2 Haw. 129, 130. 
u. 198. /. 4. . 7 

8. ate it is an eſcape in ſome caſes, to ſuffer a priſoner to have grept- . 
er liberty, than by the law he ought to have; as to admit a perſon to jerry, an 


bail, who by law ought not to he bailed, but to be Kept in cloſe cuſtody. eleape. 


2 Haw. 130. ib. . 5. 
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So if a gaoler, or other officer, ſhall licence his priſoner to go ab road 
for a time, and to come again ; this is an eſcape, becauſe the priſoner i 
found out of the bounds of his priſon, tho* the priſoner return again, 
according as he ſhall be preſcribed. Dalt. c. 159. | 
| Loci fight, 6. If the gaoler fo cloſely purſue the priſoner who flies from him, that 
n cleape. he retakes him, without loſing fight of him, the law looks on the priſoner 
fo far in his power all the time, as not to adjudge ſuch a flight to amount 
at all to an eſcape; but if the gaoler once loſe ſight of the priſoner, and 
afterwards retake him, he ſeems in ſtrictneſs to be guilty of an eſcape, 
And if he kill him in the purſuit, heis in like manner guilty of an eſcape, 
tho? he never laſt ſight of him, and could not otherwiſe take him, not 
only becauſe the king loſes the benefit he might have had by the forfeiture 
on his attainder ; but alſo becauſe the publick juſtice is not ſo well ſatisſied 
by the killing him in ſuch an extrajudicial manner. 2 Haw. 130. n. 198, 


{. 6. 


TV. What is a voluntary, and what a negligent eſcape. 


Voluntary 1. Wherever an officer, who hath the cuſtody of a priſoner, charged 

eſcape, what. with and guilty of a capital offence, doth knowingly give him his liberty, 
with an intent to {ave him from his trial or execution, this is a voluntary 

| eſcape. 2 Haw. 130. n. 199. / 10. | 

Negligent 2. A negligent eſcape is, when the party arreſted or impriſoned doth 

eſcape, what. eſcape againſt the will of him that arreſted or impriſoned him, and is not 
freſhly purſued and taken again, before he hath loſt the ſight of him. 
Dalt. c. 159. | 

ren 5 3. KF 3 or other officer, ſhall voluntarily ſuffer a thief, be- 

=_ Df ing in his cuſtody, to go into the water to drown himſelf, this eſcape is 

= _ felony in the conſtable, and the drowning is felony in the thief : Otherwiſe 

| if the thief ſhall ſuddenly, without the aſſent of the conſtable, kill, hang, 


| or drown himſelf, this is but a negligent eſcape in the conſtable, Dali. 
—_ c. 159. | | 


V. Concerning the re-taking of a perſon eſcaped. 


Let go volun- I. If an officer hath arreſted a man by virtue of a warrant, and then 

tarily, cannot taketh his promiſe that he will come again, and ſo letteth him go, the 
be retaken. officer cannot after arreſt or take him again by force of his former war- 

rant, for that this was by the conſent of the officer: But if he return, 

and put himſelf again under the cuſtody of the officer, it ſeems that it 

may be probably argued, that the officer may lawfully detain him, and 

bring him before the juſtice in purſuance of the warrant. Dat. c. 169. 

| 2. Haw. 81. n. 130. /, 9. 5 

| Freſh ſuit. 2. But if the party arreſted had eſcaped of his own wrong, without 

the conſent of the officer, now upon freſh ſuit, the officer may take him 

again and again, ſo often as he eſcapeth, altho' he were out of view, or 

that he ſhall fly into another town or county, and bring him before the 

Juſtice upon whoſe warrant he was firſt arreſted, Delt. c. 169. Fu 

n 


And it is faid generally in ſome books, that an officer who hath negli- 
ntly ſuffered a priſoner to eſcape, may retake him wherever he finds 
im, without mentioning any freſh purſuit ; and indeed ſince the liberty 
pines by the priſoner is wholly owing to his own wrong, there ſeems to 
no reaſon he ſhould "on any manner of adyantage from it. 2 Haw. 
131, 132+ u. 200. t 12. | | | 
, And wherever a perſon is lawfully arreſted for any cauſe, and after- Breaking 
wards eſcapes, and ſhelters him in an houſe, the doors may be broke open open doors to 
to take him, on refuſal of admittance. 2 Haw. 87. n. 139. /. 9. retake, 

4. It is perhaps the hetter opinion, that wherever a priſoner, by the Retaking ex- 
negh nce of his keeper, gets ſo far out of his power, that the keeper cuſeth not the 
loſes Joke of him, the keeper is puniſhable for the eſcape, notwithſtand- eſcape. 
ing he retook him immediately after: And it is clear, that he cannot ex- 
cule himſelf from an eſcape, by killing a priſoner in the purſuit, tho' he 
could not poflibly retake him ; but muſt in ſuch caſe be content to ſubmit 
to ſuch puniſhment, as his negligence ſhall appear to deſerve. 2 Haw. 


132. % 201. J. 13. 


VI. Indiftment for an eſcape. 


It ſeems clear, that every indictment (A) for an eſcape, whether negli- Indictment 
gent or voluntary, muſt expreſly ſhew, that the priſoner was actually in 
the defendant's cuſtody for ſuch a crime; and that he went at large: 
and if for a voluntary eſcape, that the defendant feloniouſly and volun- 
tarily ſuffered him to go at large, and mult ſet forth, not the felony in 
general, but the particular kind of felony : but it ſeems queſtionable, ' 
whether ſuch certainty, as to the nature of the crime, be neceſſary in an 
indictment for a 3 eſcape; for that it is not material in this caſe, 
whether the perſon who eſcaped were guilty or not. 2 Haw. 133, 229. 


x 202. /. 14. 327. / 66. 


VII. Trial and conviction for an eſcape. 


1, If the priſoner be of record in a court, and the gaoler being called, Gaoler not 
cannot give an account where he is, this is a conviction of an eſcape ; but producing 
ſeems not a conviction of a voluntary eſcape, unleſs the gaoler confeſſeth en — 
it: and the gaoler may be fined in ſuch a caſe; but not convicted of felo. n 


ny, without indictment or preſentment. 1 H. H. 599, 60 5 a 


2. And it ſeems to be clear, that a keeper who voluntarily ſuffers another Felony to be 


to eſcape, who was in his cuſtody for felony, cannot be arraigned for ſuch tried before 
eſcape as for felony, until the principal be attainted, for that the felony *** eabe. 
of the priſoner ſhall not be tried between the king and the keeper, becauſe 

the priſoner is a * thereunto; yet he may be indicted and tried for 

it as a miſpriſion, before the attainder of the principal offender. 2 Haw. 


135. u. 205. /. 26. 2 In}t. 591, 592. 
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VIII. Puniſhment of an eſcape. 


Puniſhment of 1. If a felon eſcapes before arreſt, it is not puniſhable in him as telony, 
eſcape before but for the flight he forfeits his goods when preſented. Hale's Pl. 111. 
arreſt. 2. If a private perſon arreſt a felon, and he eſcape by force from him, 
kr 4A the townſhip ſhall be amerced, but it ſeems it excuſeth the party, becauſe 
4 Per he cannot raiſe power to aſſiſt him; but if a conſtable, or other officer, 
hath the cuſtody of a priſoner, bringing him to the gaol, it ſeems that x 
ſimple eſcape by the reſcue of the priſoner himſelf, doth not wholly excuſe 
him, becauſe he may take fufficient ſtrength to his aſſiſtance. 1 H. H. 
601. . 
Of a negli- 3. Wherever a perſon is found guilty upon an indictment or preſentment 
gent eſcape, of a negligent eſcape of a criminal actually in his cuſtody, he is puniſhable 
| by fine and impriſonment, according to the quality of the offence. 2 
Haw. 136, 139. 'n. 206. 31. 1 HF. H. 600, 604. 

And it ſeems to be the better opinion, that a ſheriff is as much liable to 
anſwer for a negligent eſcape ſuffered by his bailiff, as if he had actually 
ſuffered it himſelf, and that the court may charge either the ſheriff or bai. 
liff for ſuch an eſcape; and if a deputy gaoler be not ſufficient to anſwer 
a negligent eſcape, his principal muſt anſwer for him. 2 Haw. 135. n, 
205. /. 29. | | | 

Note; Mr. Hawkins, although he is one of the moſt accurate of all 
writers, yet hath inſerted in this place certain penalties for eſcapes, which 
were expired above 200 years before. 2 Haw. 137. u. 207. note. 

If a priſoner for felony break the gaol, this ſeems to be a negligent 
eſcape in the gaoler, becauſe there wanted either that due ſtrength in the 

aol, that ſhould have ſecured him, or that due vigilance in the gaoler or 
Bis officers to have prevented it; and therefore it is lawful for the gaoler 
to hamper them with irons to prevent their eſcape : for if gaolers might 
not be puniſhed for this as a negligent eſcape, they would be carelels 
either to ſecure their priſoners, or to retake them that eſcape. 1 H. H. 
601. | a 8 

Of a volunta- 4. It ſeems to be generally agreed, that a voluntary eſcape ſuffered by 
ry eſcape. an officer, amounts to the ſame kind of crime, and is puniſhable in the 
ſame degree, as the offence of which the party was guilty, and for which 
he was in cuſtody, whether it be treaſon, felony, or treſpaſs. 2 Hau. 

134. n. 204. / 22. | me TH WE IN 

But yet a voluntary eſcape is no felony, if the act done were not felony 
at the time of the eſcape made, as in caſe of a mortal wound given, and 
the party not dying till after the eſcape ; but the officer may be ſined to 
the value of his goods. Dalt. c. 159. | ot + | 
Alſo, a voluntary eſcape ſuffered by one who wrongfully takes upon 
him the keeping of a gaol, ſeems to be puniſhable in the ſame manner, 
as if he was never ſo rightfully intitled to ſuch cuſtody ; for that the crime 
is in both caſes of the ſame ill conſequence to the publick : and there 


ſeems to be no reaſon that a wrongful officer ſhould have greater * * 
f f | than 
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than a rightful, and that for no other reaſon but becauſe he is a wrongful 
one. 2 Haw. 134. n. 204. / 23. | 

But it ſeemeth to be clear, that no one is puniſhable as for felony, for 
the voluntary eſcape of a felon, but the perſon only who is actually guilty 
of it ; and therefore that the principal gaoler is only fineable for a volun- 
tary eſcape ſuffered by his deputy ; for that no one ſhall ſuffer capitally 
for the crime of another. 2 Haw. 135. n. 205. , 27. 

And therefore, although in all civil cauſes, the ſheriff is to be reſpon- 
ſible, or the gaoler, at election, yet if the gaoler do voluntarily ſuffer a 
felon in his cuſtody to eſcape ; this, inaſmuch as it reacheth to life, is 
felony only in the gaoler, that was immediately truſted with the cuſtody, 
and not in the ſheriff. 1 H. H. 597. g 

For the eſcape muſt be voluntarily permitted in him that permitted it, 
which could not be in the high ſheriff, tho? it were ſuch in the gaoler, for 
he was not privy to it, and therefore could not do it feloniouſly; but it 
was a negligent eſcape in him, in truſting ſuch a perſon with the cuſtody 
of his priſoners, that would be falſe to his truſt, and therefore the ſheritf 
ſhall pay, but not corporally ſuffer for the miſcarriage of his gaoler. 1 
H. H. 597, 598. 

But although the felony for which a man is committed, be not within 
clergy ; yet the perſon who voluntarily ſuffers him to eſcape, ſhall have 
the benefit of clergy. 1 H. H. 599. 


IN. Aiding in attempting to eſcape. 


1. By 17, 18 G. 3. cap. 36. /. 7. Statute 15, 16 C. 3. c. 21. /. 19. 
inſufficient. Every perſon or perſons, who by force or violence breaks 
any gaol or priſon, with an intention to reſcue and enlarge any priſoner 
or priſoners therein confined on account of any offence, though not capi- 
tal, all perſons who commit ſuch offence, whether priſoners or otherwiſe 
who ſhall be found guilty thereof, ſhall ſuffer death. | 

2. By 26 G. 3. c. 24. Statute 15, 16 G. 3. c. 21. / 19. continued to 
25th March, 1793. 9 


A. Indictment againſt a conſtable for an eſcape. 


HE jurors for our lord the king upon their oath preſent, that 
on the day of — in the year of the reigu 
if — at — in the county aforeſaid, one A. I. of — Came 
before J. P. eſquire, then and yet one of the juſtices of our ſaid lord the 
ling, affigned to keep the peace in the ſaid county, and alſo to hear and deter- 
mine divers felonies, treſpaſſes, and other miſdemeanors in the jaid county 
commutted ; and the ſaid A. J. did, then and there, on his oath, before the 
fame juſtice, charge, accuſe, and give infarmation againſt one A. O. of 
aforeſaid in the county aforeſaid, yeoman, for a certain miſdemeanor, in taking 
M out of the pond of at in the ſaid county [or, as the 
offence ſhall be:) Whereupon the ſaid J. P. the juſtice afore/aid, did 715 
e an 
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and there to wit, at aforeſaid, in the county aforeſaid, make a cer- 
tain warrant, under his hand and ſeal, in due form of law, directed 1 
the con/table of aforeſaid, in the county aforeſaid, thereby re uiring 
him the ſaid conſtable to take the body of the ſaid A. O. and bring him be. 
fore the ſuid J. P. the juſtice aforeſaid, to anſwer to ſuch. matters and thing; 
as ſhould be allcdged againſt him, touching the 2 miſdemeanor ; Which 
ſaid warrant, afterwards, to wit, on the ſame, day an year abovemention. 
ed, at aforeſaid, in the county aforeſaid, was delivered to one A. C. 
then being conſtable of - aforeſaid, in due form of law, to be executed; 
by virtue of which ſaid warrant the ſaid A. C. afterwards, to wit, on the 
ſaid day of in the year aforeſaid, at ——— aforeſaid, in 
the ſaid county, did take and arre/t the body of the ſaid A. O. and him the 
faid A. O. in his cuſtody for the cauſe aforeſaid, had : Nevertheleſs, the ſaid 
A. E. of — aforeſaid, in the county aforeſaid, yeoman, afterwards to 
wit, on the ſaid day of in the year aforeſaid, the duty of 
his office in that part not regarding, at aforeſaid, in the county afore- 
ſaid, unlawfully and negligently did permit the ſaid A. O. to eſcape, and go 
at large, out of the cuſtody of him the faid A. C. to the great hindrance if 
Juſtice, in contempt of our ſaid lord the king, and of his laws, and again/t the 
peace of our ſaid lord the king, his crown and dignity. 


Eſtrap. 


And herein alſo of goods waived. 


Eſtray, what. 1. L' STRAY is, where any horſes, ſheep, hogs, beaſts, or ſwans, do come 
into a lordſhip, and are not owned by any man. 


Where any horſes, ſheep, hogs, beaſts, or ſwans] Bees, and other creatures 
of a wild nature, are not within this deſcription, and therefore not to be 
reckoned amongſt ſtray goods: nevertheleſs it ſeemth that a ſwarm of bees, 
of which the owner hath loſt fight, and conſequently can make out no 


property, may be ſeized for the uſe of the king, or of the lord of the ma. 


nor ; for it is a maxim of the common law, that ſuch goods whereof 
no one can claim property do belong to the king ; and that which the 
king hath he may grant to another, and conſequently another may pre- 
ſcribe to have the 5 

fore it is ſaid, that if any take honey or ſwarms of bees within the 
demeſns of the lord, it is inquirable in the court baron. Kitch. 114. 


Swans | Swans that be unmarked and wild (being at large and abroad) 
may be ſeized by the ſheriff for the uſe of the king, by his prerogative. 
Dalt. Sher. 80. | | i 

Alſo ſwans marked and tame may be eſtrays. Kitch. 80. But it ſeemeth 


that no other fowl can be eſtray. Mood. L. 2. c. 2. 


th. 


me, within ſuch a precinct or lordſhip. And there- | 


Do come into a lordſhip | That is, where the goods have no right to be ; 
and therefore an eſtray cannot be in ſuch place, where the party hath a 
right of common. Dalt. Sher. 79. | 


And are not owned by any man | Whereupon (as hath been ſaid) the pro- 
rty accrueth to the king; and the cattle of the king cannot be eſtrays, 
nor forfeited as ſuch to the lord of the manor. Kitch. 81. 
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2. Waif is, where a felon in purſuit waiveth the goods; or where the Waif, what. 


felon; for fear of being apprehended, thinking that a purſuit was made, 
having them with him in his poſſeſſion, fleeth, and waiveth, caſteth away, 
or goeth from the goods: in theſe caſes, they ſhall be ſaid to be waived 
in law. But if he hath not the goods with him, when he fleeth being 
urſued, or for fear to be apprehended, they are not waived nor forfeit- 
ed, but the owner may take them when he will, without any freſh ſuit. 
5 Co. 109. Dalt. Sher. 78. 

But if the thief in his flight waive them, there the goods are forfeited 
to the king or lord of the liberty by the common law, if the felon upon 
freſh ſuit was not attainted at the ſuit of the owner of the goods : and 
the reaſon why waif is given to the king, and that the party ſhall loſe 
his property in ſuch caſe, is for default in the owner, that he purſued not 
freſhly to apprehend the felon ; for it concerneth the publick that crimes 
do not remain unpuniſhed, and impunity always encourageth to that 
which is worſe. 

And therefore the law hath impoſed this penalty upon the owner, that 
if the thief by his induſtry and freſh ſuit be not attainted at his ſuit, in 
an appeal of the ſame felony, he ſhall loſe for his default all his goods 
which the thief at the time of his flight waived : but if the thief had 
them not with him when he fled, having peradventure hid them, there 
no default can be in the party; and therefore they ſhall not be forfeit- 
ed, for if he maketh freſh ſuit after notice of the felony it ſufficeth, 
5 Co. 109. n! 

3. Horelofare, with and ſtrays were the ſinder's, by the law of nature; 
and afterwards the king's, by the law of nations. Dalt. Sher. 79 

Thus, one as a bailiff or ſervant to the ſheriff ſeized a horſe as an 


eltray to the king's uſe, and proclaimed him according to law, and after 
the year and day ſold him, and the ſheriff accounted for him in the ex- 


| 


chequer. Dalt. Sher. 80. 15 | 
But now kings have granted this, and ſuch like prerogatives, unto 
their ſubjects, within their liberties ; ſo that waifs and ftrays are in ma- 


ny places the lord's of the franchiſe where they are found. Dalt. Sher. 
And therefore waived goods and eſtrays ſhall be /2ized by the officer of 


the ach to the uſe of the king; or by the officer or bailiff of the lord, 
who hath ſuch things by grant of the king, or by preſcription, to the uſe. 


of the lord. Dalt. Sher. 80. | 
But if one have a waif, and it be taken out of his manor, he ſhall have 


treſpaſs, without ſeizing, and though he do not ſeize it. Kitch. Br. 


4. lt ſeemeth to be agreed, that waifs and ſtrays ought to be proclaimed Proctaiming 
in the two next market towns; and that if they are not proclaimed, the the goods 
f "WET" a owner ſeized. 
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Eſtray. 
owner may take the ſtray goods again at any time: and it ſeemeth to be 
the general tenor of the old books, that they ought alſo to be proclaimed 
in the church: which courſe it ſeemeth beſt to follow; to the end that 
the owner, who in this caſe is no wrong doer, may have a reaſonable 
mean to come at his goods again; that is to ſay, that the goods be pro- 
claimed at the leaſt thrice, to wit, in the two market towns next adjoin. 
ing to the place where they ſtrayed, on the market days reſpectively, and 


at the church door on a Sunday, as the people come out of church, 


How waifs ar 
ſtrays are to 
be kept. 


Owner claim- 
ing. 


Kitch. 23, 81, 105. Dalt. Sher. 79. Cro. Eliz. 716. 

5. And they ought to be wreathed ; and to be put in ſome ſeveral ground 
into an open place, and not in any covert or wood, that the owner may 
have a view of them ; for if they be in covert, the propety 1s not chang. 
ed, though they be there a year and a day. Kitch. 23. | 

An eſtray is not to be uſed in any manner, except in caſe of neceſſity, 
as to milk a cow, or the like ; but not to ride an horſe, for within the 
year and day he hath not any property in him. Cro. Fa. 147, 8. 

6. He who taketh an e/ray, may keep it until he be ſatisfied for the 
finding, keeping, and proclaiming thereof. Dalt. Sher. 79. 

But the owner (if it be within the year and day) may take it without 
telling any marks, or making any proof of property ; but this may be 
done upon the trial, if conteited. 2 Salk. 686. 

And the lord ought to make a demand of what the amends ſhould be; 
and then if the party thinks the demand unreaſonable, he may tender 
ſufficient amends ; and if the lord ſhall not accept it, this ſhall be ſettled 
by the jury upon trial. 

But it is ſufficient in this caſe to tender amends generally, without ex- 
2 any certain ſum. For there is a difference between this caſe, and 
that of a tender of amends for treſpaſs. In that of a treſpaſs, if the de- 
fendant pleads a tender of amends, he muſt ſhew what he tendered ; for 
he muſt tender a certain ſum. And the law puts this difficulty ypon him, 
becauſe he is the wrong doer : But the owner of the ſtray (as hath been 
ſaid) is no wrong doer ; and it is impoſſible he ſhould know, how long 
his beaſt hath been in the lord's cuſtody, nor how much will make a pro- 
per ſatisfaction. 2 Salk. 686. ER | | 

In the caſe of goods waived ; the owner may ſeize them twenty years 
after, if the lord of the franchiſe, nor the king ſeized before ; but if 
they are ſeized, then they become forfeited to the king or lord of the 
liberty. MKitch. 82. | 

And this forfeiture is not like a ſtray, where tho* the lord may ſeize, 
yet the party who is the owner, may retake them within a year and a day; 
but here the true owner cannot ſeize his own goods, tho' upon freſh ſuit, 
within the year and day., 1 H. H. 541. 

But this is not an abſolute loſs of the owner's goods, but rather an 
expedient ſettled by law, to drive the owner to convict the felon by pro- 
ſecuting his appeal; and therefore if he make freſh ſuit, and proſecute his 
appeal, and the felon be thereupon convict or attaint, and the freſh ſuit 
be inquired and found by verdict or inqueſt of office, he ſhall have reſti- 


tution of the goods fo waived. 1 H. H. 541. 


$ 5 7. Waits 


oo. C Mu 1 


bud the king, at the general quarter-/eſſions of the peace of our ſaid lord the 
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Waifs and ſtrays not claimed within the year and day, are the lord's. Property ac- 
1 24, bo, bi. 8 eruing to the 
For where the lord hath by a year and a day a beaſt, and it be cried in ST _ 

the church and markets, the property is changed. Kitch. 80. ; 
This is to ſay, after he hath had the beaſt a year and day from the time 

of the proclamation, and not from the time of the ſeizure : for after the 

firſt proclamation it becometh an eſtray, but no ſooner. 11 Med. 89. 
If the eſtray within the year eſtray out of the manor, the lord may 

chaſe back the eſtray unleſs it be ſeized by another lord who hath eſtrays ; 

but if it be ſeized by ſuch other lord, then the firſt hath loſt all poſſibility 

of his gaining the property, and the other lord ought to proclaim it de 


wo. Finch 177. Kitch. 81. Hutt. 67. 


Eſtreat. 


1. USTREAT (extractum) is uſed for the true copy or note of ſome Eſtreat, what. 

E. original writing of record, and eſpecially of ſines and amercia- 
ments, impoſed in the rolls of a court, to be levied by the bailiff or other 
officer. | | | 
2. The juſtices and judges before whom fines or amerciaments ſhall be, Making out 
ſhall charge the clerks of the eſtreats, by their oath to be made, that they che eſtreate. 
make the rolls of ſuch eſtreats diſtinctly by expreſs words, of the cauſe 
of the loſs, of the term of the year, and the nature of the writ, and be- 
twixt what parties ſuch iſſues or amerciaments ſhall be loſt, as well in the 
king's ſuit, as in the ſuit of the party. 7 H. 4. c. 3. 

3. If recognizance be eſtreated into the exchequer, becauſe: not punc- party coming 
tually complied with; yet if the party appears and takes his trial the next in after the 
ſeſſions, or otherwiſe performs what he was bound to by the recognizance eſtreat. 
as the caſe ſhall be, he may compound for a very ſmall matter in the court 
of exchequer becauſe the effect, tho* not the exact form of the recogni-- 
zance, is comphed with. 10 Mod. 278. 

4. And in levying, the ſheriff ſhall ſhew the eſtreats under the ſeal of Sheriffs duty 
the exchequer, to the party indebted ; on pain of treble damages to the in levying. 
party, and fine to the king, on conviction before the juſtices. of the peace, 
or other juſtices. 42 Ed. 3. c. 9. | 


Form of the eſtreat. 


—_ N extract of all the iſſues, fines, amerciaments, and recog- 4 
nizances, ſet, loſt,” impoſed, and forfeited to our ſovereign 


ling, holden at i and for the ſaid county of the 
day of ——— in the year of the reign of before eſquires, juſ-- 
ices of our ſaid lord the king, aſſigned to keep the peace in the ſaid county, and 


alſo to hear and determine divers felonies, treſpaſſes, and other miſdemeanors in 
| the 
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Evidence, 


what. 


ſenſe it containeth alſo the teſtimony of witneſſes, and other proofs to be 
produced and given, for the finding of any iſſue joined between the par- 
ties. And it. is called evidence, becauſe thereby the point in iſſue is to be 


The beft evi- 
dence is re- 
quired. 


Preſumptive 
evidence. 


Eſtreat. 


1.40, 70 
the ſaid county committed, Joſeph Robinſon, gentleman, clerk of the peace for the 
county aforeſaid, then and there attending : r 

Of A. O. late of in the ſaid county, labourer, for a 
treſpaſs and afſaults at——aforeſaid in the ſaid county, whereof l. s. d 
he is indicted and convicted; and his fine ſet at five ſhillings, which 


he paid to the ſheriff in court! ! — 0 5, „ 


Of A. O. of - in the ſaid county, yeoman, becauſe he 
came not. now here to anſwer to ſuch things as againſt him, on the 
part of aur ſaid lord the king, ſhould be objeted, as by a certain 
recognizance taken before J. P. eſquire, one of the juſtices of our 
aid lord the king, aſſigned to keep the peace in the ſaid county, he 
undlertook.— — — — — — — — — — 10 0 
Of A. 8. of ——— in the ſaid county, yeoman, one of the 
pledges of ſaid A. O. becauſe he had him not to anſwer as above. 5 © 
Of B. S. of ———- in the ſaid county, yeoman, the other of the 
Yeages of the ſaid A. O. for the like. — wy —- —- 5 o „ 


Evidence. 


J. Of evidence in general, 

II. Of written evidence. | 

III. Of the evidence of witneſſes. 

IV. Of proceſs to cauſe witneſſes to appear. 
V. Of the manncr of giving evidence. 


J. Of evidence in general. 


1. L VIDENCE in legal underſtanding, doth not only contain matters 
| of record, as letters patents, fines, recoveries, inrollments and 
the like, and writings under ſeal, as charters and deeds, and other wri- 


tings without ſeal, as court rolls, accounts, and tlie like; but in a larger 


made evident to the jury. 1 Inft. 283. 
2. It is a general rule in all caſes, civil and criminal, that the beſt evi- 


dence that may be had, or that the nature of the thing will bear, is to be 


given: and it is upon this reaſon, that a copy of the record is admitted, 
becauſe one cannot have the record itſelf; but a copy of -a copy will not 
dos” Eawvf Evid, 286. „„ ES AL 

3- Many times juries, together with other matter, are much induced 
by preſumptions; whereof there are three ſorts, violent, probable, and 
light or temerary. Violent preſumption many times amounts to full proof; 


as if one be run through the body with a ſword in a houſe, whereof he 
inſtantly dieth, and a man is ſeen to coine out of that houſe, with a Reer | 
LO ADSESDAUT Thx ED I IIS AE LATTE S359 bed TOLL ABEED Weed LAS 


— 


— — 
* 


— — „% hang yr CP pa 


dat bi 4% + 
A — MGR 
ſword, and no other man was at that time in the houſe; Probable pre- 
ſumption moveth little. But light or temerary preſumption moveth not 
SJ FS & 7 £f: © 5 5 
If all the witneſſes to a deed be dead (as no man can keep his witnefles 
alive, and time weareth out all men) then violent preſumption, which 
nds for a proof, is continual and quiet poſſeſſion; altho? the deed may 
receive credit from a comparing of ſeals, writing, and the like, 1 


10. 6. | 


The common law did not require any certain number of witneſſes, What number 
ol witneſſes 


for the trial of any crime whatſoeyer. 2 Haw, 428. n. 602. .. 2. 


And before a juſtice of the peace in divers cafes, one witneſs is ſuſſici- ate required, 


ent to convict an offender ; the ſame being directed by, ſpecial ſtatutes. 

But in caſe of high treaſon, whereby corruption of blood ſhall be made, 
no perſon ſhall be attainted, but upon the oaths of two witnefles, either 
both to the ſame overt act, or one of them to one, and the other of them 
to another overt act of the ſame treaſon. Eng. /tat. 7 W. 3. c. 3. 

In like manner, in thoſe courts which proceed by the rules of the civil 
law, as the ſpiritual court, and the courts of equity, two witnefles are 
generally required: and the reaſon why the civil law requires two witneſſes 
is, becauſe their trial is by witneſſes, and not by a jury of twelve men. 
ut where the trial is by verdict of twelve men, there the judgment is 
not given upon witneſſes, or other kind of evidences, but upon the ver- 
dict; and upon ſuch evidence as is given to the jury, they give their ver- 
dict, 1 Int. 6 B. Plowd. 12 24 

By 7 IVill. z. c. 12. Deviſes of lands ſhall be atteſted by three wit- 


neſſes at the leaſt, 


II. Of written evidence. 


1. Acts of parliament relate either to the kingdom in general, and are Att of Par- 


251 


therefore called general acts of parliament or only to the concerns of pri- liament, 


vate perſons, and are thence called private acts of parliament. Theory of 
Evid. 2. | 5 

A general act of parliament is taken notice of by the judges and jury, 
without being ſhewed ; and hence it is that it hath been taid, that the 


printed ſtatute book is good evidence of general acts of parliament 3" not 


that the printed ſtatutes are the perfect and authentic copies of the re- 
cords themſelves, but every perſon is ſuppoſed to know the law ; and 
therefore the printed ſtatutes are allowed to be evidence, becauſe they 
are the hints of that which is ſuppoſed to be lodged in every man's mind 


already. id. 2. 8. | 
But in the caſe of private acts of parliament the printed ſtatute book 


is not evidence, tho* reduced into the ſame volume with the general. 


ſtatutes ; but the party ought to have a copy compared with the parlia- 
ment roll; for they are not conſidered as already lodged in the minds of 
the people. id. 8. 3 i 

However, a private act of parliament, that is in print, which concerns 
a Whole county ( as the act of Bedford levels), or a large body of people 
(as the whole clergy in general), hath been allowed to be given in evi- 
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Records of 


courts. 


Rolls of 
courts not of 
record. 


Depoſitions. 


Evidence. 


dences without comparing it with the record; and theſe things are the 
rather admitted, becauſe they gain ſome authority from being printed by 
the king's printer; and beſides, from the notoriety of the ſubject of them, 
they are ſuppoſed not to be wholly unknown. id. 8. 

2. Records of the king's court prove themſelves, and cannot be prov. 
ed by witneſſes. But copies of them muſt be proved by witneſſes, and 
then they are good evidence. No razure or interlining ſhall be intended in 
them. But the ſureſt way is, to exemplify a record under the great ſeal, 
or at leaſt under the ſeal of the court. 10 Co. 92. 

And nothing ſhall be admitted as evidence of what was done at another 
trial, till the record of that trial be produced. Read. Evid. 

But a record of a criminal conviction, ſhall not be given in evidence in 
a civil action : becauſe ſuch conviction might have been upon the evidence 
of a party intereſted in the civil action. Caſes in the time of Lord Hard. 
wicke 312. | 

. There are alſo other publick matters that are not records, as court 
rolls, and tranſactions in chancery ; and of theſe, copies may be given in 
evidence. Theory of Evid. 22, 23. | 

The reaſon why the proceedings in chancery are not records is this, 
becauſe they are not the precedents of juſtice ; for the judgment there 
is, according to equity and good conſcience, and not according to the 


laws and cuſtoms. And the reaſon why any record 1s of validity and 


authority 1s, becauſe 1t 1s a memorial of what is the law of the nation; 
now chancery proceedings are no memorials of the laws of England, 
becauſe the chancellor is not bound to proceed according to the laws. 
id. 23. 

The rolls of a court baron are evidence; for they are the publick rolls, 
by which the inheritance of every tenant is preſerved: and they are the 
rolls of the manor court, which was antiently a court of juſtice relating 
to all property within the diſtrict. id. 43. 

4. Depolitions of witneſſes may be read when the witneſs is dead, but 
not when the witneſs is living; for whilſt the witneſs is living, they are 
not the beſt evidence the nature of the thing is capable of. Theory f 
Evid. 30. | 

Yet they may be read when a witneſs is ſought and cannot be found; 
for then he 1s in the ſame circumſtances, as to the party that is to uſe him, 
as if he were dead. id. | | — 

So if it is proved that a witneſs was ſubpcenaed, and fell fick by the 
way; for in this caſe likewiſe, the depoſition is the beſt evidence that can 
be had, and that anſwers what the law requires. id. 

But a depoſition cannot be given in evidence againſt any perſon that 
was not party to the ſuit; and the reaſon is, becauſe he had not liberty to 
croſs examine the witneſs; and it is againſt natural juſtice, that a man 


ſhould be concluded by proofs in a cauſe to which he was not a party: 


For this reaſon, depoſitions in chancery ſhall not be read for or againſt the 
detendant upon an information or indictment, for the king was no part) 
to the ſuit. 7d. 

Yet this rule admits of ſome exceptions ; as particularly, in all caſes 


where hearſay and reputation are evidence; for undoubtedly what a 4 
nels, 


| Evidence. 


neſs, who is dead, hath ſworn in a court of juſtice, is of more credit 
than what another perſon ſwears he hath heard him ſay. So a depoſition 


taken in a cauſe between other parties, will be admitted to be read, to 


contradict what the ſame witneſs ſwears at a trial. id. 30, 31. 

It is a general rule, that depoſitions taken in a court not of record, 
{hall not be allowed in evidence elfewhere. So it hath been holden in re- 
gard to depoſitions in the eccleſiaſtical court, tho' the witneſs were dead. 
So where there cannot be a croſs examination, as depoſitions taken before 
commiſſioners of bankrupts, they ſhall not be read in evidence. id. 
pat it ſeems ta be ſettled, that the examination of an informer taken 
upon oath, and ſubſcribed by him, either before a coroner upon an in- 

uiſition of death, or before juſtices of the peace, in purſuance of the 
fatutes of Philip & Mary upon a bailment or commitment for any fe- 
lony, may be given in evidence at the trial, if it be made 'out by oath to 
the ſatisfaction of the court, that ſuch informer is dead, or unable to 
travel, or kept away by the means or procurement of the priſoner, and 
that the examination offered in evidence 1s the very ſame that was ſworn 
before the coroner or juſtice, without any alteration whatſoever. 2 Haw. 


429. n. 605. / 6. 


But it hath been adjudged, that it is not ſufficient to authorize the 


reading of ſuch examination, to make oath that the proſecutors have 


uſed all their endeavours to find the witneſs, but cannot find him. 2 


Haw. 430. ib. ſ. 7. | 

But it is ſaid to have been adjudged, by the court of king's bench, in 
the 7 W. (1 Salk, 281.) upon advice with the juſtices of the common 
pleas, on an indictment for a /ibe/, that depoſitions taken before a juſtice 
of the peace, relating to the fact, could not be given in evidence, tho? 
the deponent were dead; and that the reaſon why ſuch depoſitions may 
be given in evidence in fe/ony, depends upon the ſtatutes of Phil. & Mar. 
und that this cannot be extended farther than the particular caſe of fe- 
lony. But in the report of this caſe, 5 Mod. 165. it 1s faid, that the 
reaſon why fuch depolitions could not be read, was becauſe the defendant 
was not preſent when they were taken, and therefore had not the benefit 
of 7 ak examination. 2 Haw. 430. u. 606. . 10. 

Antiently, depoſitions taken in perpetuam rei memoriim were not pub- 
hihed till after the death of the witneſſes, becauſe they were no evidence 
while the witneſſes were living; but this practice was found very incon- 
venient, becauſe thereby witneſſes became ſecure in {ſwearing whatever 
they pleaſed, inaſmuch as they never could be proſecuted for perjury. 
"7 of Evid. 32. 5 8 . | 

What a man himſelf, who is living, hath ſworn at one trial, can never 
be given in evidence at another to ſupport him, becauſe it is no evidence 
of the truth; for if a man be of that ill mind to ſwear falſly at one trial, 
he may do the ſame at another on the ſame inducements; but what a man 
ys in diſcourfe, without premeditation or expectation of the cauſe in 
queſtion, is good evidence to ſupport him, becauſe that ſhews that what 
he ſwears is not from any undue influence. But if a man hath fworn at 
one trial different from what he hath ſworn at another, this is good evi- 
dence as to his diſcredit. id. 35. | 

M m 5. No 
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Verdict. 


dentence or 
final judg- 
nient. 


Deed. 


Evidence. 


5. No verdict ſhall be given in evidence, but between ſuch who were 
parties or privies to it; becauſe otherwiſe, a man would be bound by , 
deciſion, who had not the liberty to croſs examine: and nothing can he 
more contrary to natural juſtice, than that any body ſhould be injured by 
a determination, that he, or thoſe under whom he claims, was not at 
liberty to controvert. Theory of Evid. 18, 19. 

And a verdict will not be admitted in evidence, without likewiſe pro. 
ducing a copy of the judgment founded upon it ; becauſe it may happen, 
that the judgment was arreſted upon a new trial granted. But this rule 
doth not hold, in the caſe of a verdi& on an iſſue directed out of 
chancery ; becauſe it is not uſual to enter up judgment in ſuch caſe ; and 
the decree of the court of chancery is equally proof that the verdict was 
ſatisfactory, and ſtands in force. id. 21. 

6. A decree in chancery may be given in evidence between the ſame 
parties, or all claiming under them; for their judgments mult be of au- 
thority in theſe caſes, where the law gives them a juriſdiction : for it 
would be very abſurd, that the law ſhould give them a juriſdiction, and 


yet not ſuffer what is done by force of that juriſdiction to be full proof. 


Theory of Evid. 36, 37. 

And note, wherever a matter comes to be tried in a collateral way, the 
decree, ſentence os judgment of any court, eccleſiaſtical or civil, having 
competent juriſdiction, 1s concluſive evidence of ſuch matter: and in 
caſe the determination is final in the court, of which it is a decree ſentence 
or judgment, ſuch decree, ſentence or judgment will be concluſive in any 

ther court having concurrent juriſdiction. id. 37. 
. Upon a trial at bar, a deed was offered in evidence, executed 36 
years ago, without proving the hands ; which was oppoſed by the other 


fide; but admitted by the court, who ſaid, there was no fixed rule about 


it, but that it had often been allowed, where a deed was but 25 or 30 
years old. Vin. Evid. Q. a. 9. E. II G. 2. Porter and Gordon. 

In caſes where writings have been loſt by burning of houſes, by rebel- 
lion, or when robbers have deſtroyed them, or the like; the law, in ſuch 
caſes of neceſſity, allows them to be proved by witneſſes. Jen. 19. 
Wood b. 4. c. 4. | 

If a man deſtroys a thing that is deſigned to be evidence againſt him- 
ſelf, a ſmall matter will ſupply it ; and therefore the defendant having 
torn his own note ſigned by him, a copy ſworn was admitted to be good 
evidence to prove it. L. Raym. 731. 

And it was holden for law, by Vernon judge of aſſiſe, that where the 
defendant himſelf hath the deed which concerns the land in queſtion, and 
will not produce it; in ſuch a caſe, the copy thereof will be permitted to 
be Bren in evidence; and ſo it was, and the witneſs ſwore it once in 
his hand, and that the copy produced was a true copy of the deed, and 
himſelf did examine it. Clayt. 15. 

And in ſuch like caſes, it is ſaid, that if the party has no copy, he may 
produce an abſtract, nay even give parol evidence of the contents. And 
where poſſeſſion has gone along with a deed many years, the original o 


which 1s loſt or deſtroyed, an old copy or abſtract may be given in evi- 
| ence 
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dence without being proved to be true; becauſe in ſuch caſe it may be 
impoſſible to give better evidence. Theory of Evid. 54. 1 7 

Where an original note of hand is loſt, and a copy of it is offered in 
evidence to ſerve any particular purpoſe ; ſufficient probability muſt be 
ſhewed to ſatisfy the court, that the original note was genuine, before 
the copy will be allowed to be read. 1 Ath. 446. 

8. An indenture to guide the uſes of a common recovery, was offer- Writing with 
ed in evidence, but the ſeals were torn off; yet it being proved to have the ſeal torn 
been done by a little boy, it was allowed to be read. Palm. 402. off, 

To prove the * of an oath, in the act of uniformity, a certificate 
was produced that ha oy a ſmall piece of wax upon it. By Twiſden ; 
if it were ſealed, tho” the ſeal was broken off, yet it may be read, as we 
read recoveries after the ſeal broken off; and he ſaid, he had ſeen an ad- 
miniſtration given in evidence after the ſeal broken off, and ſo wills and 
deeds. 11 Mod. 11. M. 21 C. 2. Clerk and Heath. 

9. If upon collateral iſſue, it is to be proved, that ſuch a one was juſ- Letters pa- 
tice of the peace, baronet, or the like ; common reputation 1s ſufficient tent. 
proof, without ſhewing the commiſſion, or letters patent of the crea- 
tion. Tr. per pais 347. | | 

10. The copy of the probate of a will is good evidence, where the will Copy of a 
itſelf is of chattels ; for there the probate is an original taken by au- will. 
thority, and of a publick nature ; otherwiſe, where the will is of things 
in the realty ; becauſe in ſuch caſe the ecclefiaſtical courts have no autho- 
rity to take probates; therefore ſuch probate is but a copy, and a copy 
of it 1s no more than the copy of a copy. 3 Salk. 154. 

For the copy of an original is evidence, wherever the original is evi- 
dence, if proved a true copy; but the copy of the. probate of a will of 
lands is no evidence, becauſe the probate in ſuch caſe is not an original 
taken by authority, and therefore is only a copy of a copy. Comb. 337. 

The eccleſiaſtical court never grants an exemplification of letters of 
adminiſtration, but only a certificate that adminiſtration was granted; 
therefore, where a leflee pleads an aſſignment of a term from an admini- 

1 ſuch certificate is good evidence. Kempton and Croſs. Buller 

. 246. N 

11. So the copy of the court roll of a manor, is good evidence; as Other copies. 
alſo the copy of a church regiſter, the copies of town books, and the 
like; for where the original itſelf is good evidence, the immediate copy 
thereof is alſo good evidence. Skin. 584. L. Raym. 1 54. 

And generally, wherever an original is of a publick nature, and would 
be evidence if produced, an immediate ſworn copy thereof will be evi- 
dence, as a copy of a bargain and ſale, of a deed inrolled, and the like; 
but where an original is of a private nature, a copy is not evidence, un- 

- = original is loſt or deſtroyed. 3 Salk. 154. H.8W. Lynch and 

arke, 

On a warrant to a conſtable to diſtrain goods by virtue of an act of 
parhament ; the conſtable makes diſtreſs, and returns the n to 
the offender, but keeps the warrant. Reſolved, that a copy of the war- 
an 15 08 caſe will be good evidence. 6 Mod. 83. M. 2 An. Morley 
and taker. 
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Inquiſition 
peſt mortem 
Pariſh regiſ- 
ter. 


Heralds 
books. 


Bounder roll. 


Terrier. 


Evidence. 


So a copy of a conviction for killing game, was agreed to be evidence, 
in bar of an action brought for the ſame offence. K. and Midlay, 
Burr. Rep. 1720. | 

12. An inquiſition pg/# mortem is evidence, but not concluſive. 2 . 
Jones 224. M. 34 C. 2. Earl of Thanet v. Foter. 8 

13. The entry of the names and titles of perſons in a church book 
either for marriages or births is evidence, but not concluſive evidence of 
the marriage or birth of any perſons, unleſs the identity of the perſons 
(by ſuch entries intended) is fully proved, and alſo ſtrengthened with 
circumſtances, as cohabitation, the allowance of the parties themſelves, 
and the like. Vin. Evid. (A. b. 15.) 11. 

14. Rolls or ancient books in the heralds office, are evidence to prove 
a pedigree : but an extract of a pedigree, proved to be taken out of 
records, ſhall not; becauſe ſuch extract is not the beſt evidence in the 
nature of the thing, as a copy of ſuch records might be had. Theory of 
Evid. 45. | | 

I5. In old terrier or ſurvey of a manor, whether eccleſiaſtical or 
temporal, may be given in evidence; for there can be no other way of 
aſcertaining the old tenures or boundaries. Theory of Evid. 44. 

16. A terrier of glebe is not evidence for the parſon, unleſs ſigned by 
the churchwardens, as well as the parſon ; nor then neither, if they be 
of his nomination : and tho? it be ſigned by them, yet it ſeems to deſerve 
very little credit, unleſs it is likewiſe ſigned by the ſubſtantial inhabi- 


tants. But in all caſes, it is certainly ſtrong evidence againſt the parſon, 


Indorſement 
of intereſt on 


a bond. 


Shop-book. 


T heory of Evid. 45. 

17. M. 11 G. Serle and lord Barrington. The indorſement on a bond 
by the obligee, of payment of intereſt, was allowed to be given in evi- 
dence by his adminiſtrator, to take of the preſumption from the length 
of time. L. Raym. 1371. 

18. By the 7 J. c. 12. No tradeſman nor handicraftſman ſhall be al- 
lowed to give his ſhop book in evidence, on an action for money due for 
wares delivered, or for work done, above one year before the action 
brought. But this not to extend to any trading between merchant and 
e merchant and tradeſman, or between tradeſman and tradeſ- 
man, for any thing directly falling within the compaſs of their mutual 
trades and merchandize. a 

In the caſe of Pitman and Maddox, 11 W. A ſhop book was allowed 
for evidence, it being proved that the ſervant that writ the book was 
dead, and this was his hand, and he accuſtomed to make the entries, 


and no proof was required of the delivery of the goods; and Holt Ch. J. 


Book of 


Accounts, 


Private book 
of entries. 


ſaid, it was as good evidence as the proof of a witneſſes's hand to an 
obligation ; and he held, that though the ſtatute of the 7 F. ſays, a ſhop 
book ſhall not be evidence after the year, yet it is not of itſelf evidence 
within the year. 2 Salk. 690. | | 

19. A man's book of accounts is no evidence for the owner of the 


book, but for the adverſe party; for his book cannot be of better credit 


than his oath, which would not ſerve in his own caſe. Tr. per pais 348. 
20. In the caſe of the Queen and Mead, the defendant, and eight 


others, were incorporated under an act made 39 El. by the name of the 
| | ſurveyors 


Evidence. 


ſurveyors of the highways at Ailgſbury in the county of Bucks, and were 
truſtees of a charity called Bedford's gift. An information was preferred 
againſt the defendant, for executing this office, being an office of truſt, 
without having taken the oaths, contrary to the 25 C. 2. c. 2. To which 
he pleaded not guilty. And now it was moved for a rule, that the pro- 
ſecutor might have two books produced, which theſe ſurveyors kept, 
in which they entered their elections, and alſo their receipts and diſ- 
burſements ; and that he might take copies of what he thought neceſſary, 
and that the books might be produced at the next aſſizes at the trial. 
But it was denied by the court; becauſe they are perfectly of a private 
nature, and it would be to make a man produce evidence againſt himſelf 
in 2 criminal proſecution. L. Raym. 927. 


21. A copy of an inſcription on a grave ſtone, hath been allowed to inſeription on 
a grave ſtone. 


be given in evidence. 


237 


22. The examination of an almanack, that ſuch a day of the month Almanack. 


was Sunday, was ruled to be ſufficient ; and that a trial of this by a jury 
is not neceſſary, altho' it is a matter of fact. Cro. Eliz. 227. 

And the reaſon why the kalendar in an almanack is allowed as evidence 
ſeemeth to be, becauſe the ſaid kalendar is part of the book of common 
prayer, and conſequently eſtabliſhed by act of parliament. 7 


23. And an almanack wherein the father had writ the day of the nati- Father's entry 


vity of his ſon, was allowed as evidence to prove the nonage of the ſon. 8 the child's 


Raym. 84. 


rth. 


24. Camden's Britannia was offered in evidence, to prove a particular General hif- 
cuſtom, but refuſed ; for the court held, that a general hiſtory might be try. 


given in evidence to prove a matter relating to the kingdom in general, 
becauſe the nature of the thing requires it ; but not to prove a particular 
right or cuſtom : So in the caſe of St. Katherine's hoſpital, Hale Ch. ]. 
allowed a chronicle to be evidence of a particular point of hiſtory in Ed- 
ward the third's time: So a year book may be evidence, to prove the 
courſe of the court. And in this caſe it was admitted, that heralds books 
are good evidence as to pedigrees, and pariſh regiſters as to births and 
marriages, upon the nature of the thing. But in the exchequer, the 
queſtion being whether the Abbey de Fontibus was an inferior abbey or not, 
Dugdale's Monaſticon was refuſed for evidence, becauſe the original records 
might be had in the augmentation office. 1 Salk. 281. - 7 W. Stainer and 
the Burgeſſes of Droitwich. | | | 

So in the caſe of Cochman and Mather, E. 13 G. On a trial at bar, 
concerning the right of viſiting Univerſity F. in Oxford, one of the 
iſſues was, whether king A/fred was founder. And the counſel for the plaintiff 
would have given in evidence ſeveral hiſtorians as to this point. But the 
chief juſtice declared, that ſuch evidence is never admitted, unleſs in proof 
of a point concerning the publick government. And the evidence was 
not allowed. Barnard. 14. 


25. It ſeems to have been generally holden, ſince the reverſal of the at- Similitude of 
tainder of Algernon Sidney, that ſimilitude of hands is not evidence in any bands. 


criminal caſe, whether capital or not capital. 2 Haw. 431. u. 607. /. 
1 Raym. 39. | | 


w/ 
% 


And, 
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Coufeſſion. 


Witneſs of 
kin to the 


party. 


Witneſs infa- 
mous. 


Evidence. 


And, generally it is ſaid, that ſimilitude of hands is no evidence; but 
ſaying that he was well acquainted with his writing, and knew it to be 


the party's, is evidence. Vin. Evid. (T. b. 48.) 14. 


And in general caſes, the witneſs thould have gained his knowledge 
from having ſeen the party write; but under ſome circumſtances that js 
not neceflary : as where the hand writing to be proved is of a perſon re. 
ſiding abroad, one who has frequently received letters from him in a courſe 
of correſpondence, would be admitted to prove it, tho' he had never 
ſeen him write. So where the antiquity of the writing makes it impoſ. 
ſible for any living witneſs to ſwear he ever ſaw the party write ; as where 
2 parſon's book was produced to prove a modus, the parſon having been 
long dead, a witneſs who had examined the pariſh books, in which was 
the ſame perſon's name, was permitted to ſwear to the ſimilitude of the 
hand writing, for it was the beſt evidence in the nature of the thing, for 
the pariſh books were not in the plaintiff's power to produce. Theory of 


Evid. 25, 26. 


A correſpondent ſufficient evidence, to diſprove a man's hand writing, 


tho' he has never ſeen him write. Gould v. Jones, 1. Black. Rep. 


III. Of the evidence of witneſſes. 


1. It ſeems that the confeſſion of the defendant, whether taken on an 
examination before juſtices of the peace, in purſuance of the 1 && 2 P. 
& M. c. 13. or 2 & 3 P. & M. c. 10. upon a bailment or commitment 
for felony, or taken by the common law upon an examination for other 
crimes not within thoſe ſtatutes, or in diſcourſe with private perſons, hath 
always been allowed to be given in evidence, againſt the party confeſſing, 


but not againſt others. 2 Haw. 429. u. 604. J. 3. 


But wherever a man's confeſſion is made uſe of againſt him, it mult be 


all taken together, and not by parcels. 1 Haw. 429. ib. .. 5. 


2. It is to be obſerved, that there be many circumſtances that diſable a 
juror, that are not ſufficient exceptions againſt a witneſs : Thus the excep- 
tion of kindred, is a good cauſe of challenge againſt a juror, but not 
againſt a witneſs ; therefore the father may be a competent witneſs for or 
againſt his ſon, or the ſon for or againſt his father. Theſe and the like 
exceptions may be to the credit or credibility of the witneſs, but are not 


exceptions __ his competency. 2 H. H. 276. 
For, that 


384. 


\ 


may obſerve it once for all, the exceptions to a witneſs are 
of two kinds. 1. Exceptions to the credit of the witneſs, which do not 
at all diſable him from being ſworn, but yet may blemiſh the credibility 
of his teſtimony ; and in ſuch caſe the witneſs is to be allowed, but the 
credit of his teſtimony ; is left to the jury. 2. Exceptions to the compe- 
tency of the witneſs, which do exclude him from giving his teſtimony, 


and of theſe exceptions the court is the judge. 2 H. H. 276, 277. 


3. It ſeems agreed, that an attainder, judgment, or convictions of 
treaſon, felony, piracy, præmunire, perjury, or forgery on 5 £1. and 


alfo a judgment in attaint for giving a falſe verdict, or in conſpiracy at 
the ſuit of the king; and alſo judgment for any heinous crime to ſtand in 


the pillory, or to be whipped or branded, are good cauſes of ex 


ception 


againſt 


Evidence. 439 


inſt a witneſs, while they continue in force. 2 Haw. 432. n. 609. / 
19. Theory of Evid. 107. 

But it is agreed, that no ſuch conviction or judgment can be made uſe 
of to this purpoſe, unleſs the record be actually produced in court. 2 
Haw. n. 619. / 20. 

Alſo, it is a general rule, that a witneſs ſhall not be aſked any queſtion, 
the anſwering to which might oblige him to accuſe himſelf of a crime; 
and that his credit is to be impeached only by general accounts of his 
character and reputation, and not by proofs of particular crimes, where- 
of he never was convicted. 2 Haw. 43 7 n. ib. 

And a man ſhall not be permitted to ſwear, that he was fuborned and 
perjured. St. Tr. V. 3. 427. 

And lord Coke ſays, a witneſs alledging his own infamy or turpitude, is 
not to be heard. 4 Int. 279. 

Thus a wife was difallowed to be a witneſs, to prove her huſband had 
no acceſs to her in a caſe of baſtardy. S. Caſes. V. 2. 175. X. and 
Reading. M. 8 G. 2. 

It ſeems clear at this day, that outlawry in a perſonal action is not a good 
exception againſt a witneſs, as it is againſt a juror. 2 Haw. 433. n. 

610. / 21. | 

A * convicted of felony, who is admitted to his clergy, and burnt 
in the hand, is thereby re- enabled to be a witneſs. 2 Haw. 433. ib. 

And it ſeems agreed, that the king's pardon of treaſon or felony, after 
a conviction or attainder reſtores the party to his credit. 2 Haw. 433. 
ib. /. 22. | 

4 It ſeems agreed to be a good exception, that a witneſs is an infidel ; Witneſs an 
that is, as it ſeemeth, that he believes neither the old nor new teſtament if del. 
to be the word of God, on one of which our laws require the oath ſhould 
be adminiſtered. 2 Haw. 434. n. 611. / 26. 

5. Want of diſcretion is a good exception againſt a witneſs ; on which Witneſs want- 
account alone it ſeems, that an infant may be excepted againſt. 2 Haz, ig diſcretion, 
434. u. 612. fe 27. | | | 

But if an infant be of the age of 14 years, he 1s as to this purpoſe of 
the age of diſcretion, to be ſworn as a witneſs ; but if under that age, 
yet if it appear that he hath a competent diſcretion, he may be ſworn. 

2 H. H. 278. | | 

And in many caſes an infant of tender years may be examined without 
oath, where the exigence of the caſe requires it; which poſſibly, being 
fortiſied with concurrent evidences, may be of ſome weight; eſpecially 
in caſes of rape, buggery, and ſuch crimes as are practifed upon children. 

2 H. H. 279, 284. Str. 700. | | DCE 

But in no caſe ſhall an infant be admitted as evidence without oath. 

Str. 700. 1. Ath. 29. | 

6. It ſeems an unconteſted rule in all caſes, that it is a good exception Witneſ: in- 
againſt a witneſs, that he is either to be a gainer or loſer by the event of tereſted. 
the cauſe, whether ſuch advantage be direct and immediate, or conſe- 
quential only, 2 Haw. 433. n. 610. ,. 24. | | | 

Thus in an information upon the ſtatute of uſury, the party to the 
uſurious contract ſhall not be admitted to be a witneſs againſt the uſurer, 
| for 
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for in effect he ſhould be witneſs in his own cauſe, and ſhould avoid hi 
own bonds and aſſurances, and diſcharge himſelf of the money borrgy. 
ed. 1 In/?. 6. 

Thus alſo an attorney ought not to be examined againſt his client, be. 
cauſe he is obliged to keep his ſecrets : but of his own knowledge before 
retainer, he may be examined as a witneſs, if ſerved with a | Avon 
Mood b. 4. c. 4. | 

But upon an indictment for battery, or the like, the party grieved may 
be a witneſs againſt the defendant, becauſe the proſecution is at the ſuit 
of the king. Wood. b. 4. c. 5. i 

And in many criminal caſes, from the neceſſity of the thing, intereſted 

erſons are allowed as witneſſes. As where the owner proſecutes an in. 
dictment of felony for ſtolen goods, he is concerned in intereſt; for he 
will be intitled to reſtitution; and yet his evidence is admitted. So in 
removing an indictment by certiorari from the ſeſſions to the king's bench; 
tho” the proſecutor in that caſe, if the defendant be convicted, is intitled 
to his coſts, yet he is allowed as a witneſs. So where a man, in caſe of 
conviction of the offender for a robbery, will be intitled to a 4o/. reward; 
yet his evidence ſhall be received. And by Parker chief juſtice : as to 
the caſes where a 4c/. reward is given, they admit of this anſwer ; that 
the intention of thoſe acts would be quite defeated, if ſo be the reward 
ſhould take off the evidence. The ſame anſwer may ſerve to the caſes 
put upon an indictment of felony for ſtolen goods; and where the in. 
dictment is removed by certiorari : for none in the firſt caſe but the own- 
er can prove the property of the goods ; and in the ſecond, if the giving 
of coſts ſhould take off the evidence of the proſecutor, the act of parlia- 
ment deſigned, to diſcountenance the removing of ſuits by certiorari, 
would give the greateſt encouragement to them that is poſſible. 10 Mod. 
193. M. 12 An. Q. and Muſcott. | 

Alſo it ſeems agreed, that it 1s no good exception againſt a witneſs, 
that he has a maintenance from the king; for every one may maintain 
his own witneſſes. 2 Haw. 434. 7. 611. / 25. * 

Thus alſo, one commoner may be a witneſs for another claiming com- 
mon, becauſe in effect it charges himſelf; that is to ſay, he admits another 
to have common with himſelf. But if the preſcription be, that all the in- 
habitants of ſuch a place ought to have common there, one of the inha- 


bitants cannot be a witneſs, to prove that another of the ſaid inhabitants 


ought to have common there, becauſe in effect he would ſwear to give 


himſelf a right of common there. L. Raym. 71. 
A truſtee may be a witneſs, if he hath releaſed his truſt; but not if 
he hath conveyed it over. Sid. 315. M. 18 C. 2. Stephens and Ger- 


ard. | P11 | ., 
An heir at law may be a witneſs concerning the title to the land, but 


the remainder man cannot, for he hath a preſent intereſt, but the heir- 
ſhip is a mere contingency. 1 Salk. 283. M. 10. V. Smith and Black- 


- 


ham. | X 
In evidence to a jury at bar, a ſpecial iſſue by rule of court was direct- 
ed to try the cuſtom of lady Percie's manor of Weſtwood in Cumberland, 


whether ines on the tenants on their lord's death, be due to the 2 or 
ſucceflors 
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ſucceſſors of the lord, during his minority; the defendant excepted to 
the Reward, becauſe he had a fee on admiſſion, but it was not allowed, 
and he was ſworn. 3 Keb. go. 

A witneſs's laying a wager in the cauſe, is no hindrance to his being a 
witneſs; for the other has an intereſt in his evidence, which he cannot 
deprive him of. Fare. 31. Str. 652. 

If a perſon apprehends himſelf to be intereſted, though in ſtriftneſs of 
Iaw he Is not, yet he ought not to be ſworn : as where the witneſs for thz 
plaintiff apprehended that if the plaintiff ſhould recover, he would re- 
mit a claim of ſome money which he (the plaintiff) had upon this wit- 
neſs; but if he ſhould not recover, he would not remit it; although in 
ſtrictneſs of law, his recovering or not recovering in that caſe would 
not alter the claim : or as in cate where the is owned himſelf to be 
under an honorary, though not under a binding engagement, to pay the 
colts. Str. 129. 

It a man hath been examined on interrogatories, being at that time diſ- 
intereſted, and afterwards becomes intereſted, his depoſition may be given 
in evidence; becauſe his evidence muſt be taken as it ſtood at the time of 
his examination. So if a witneſs to a bond, becomes afterwards repre- 
ſentative of the obligee his hand muſt be proved in like manner as if he 
were dead. 2 Ark. 615. 2 Vezey. 44. 

7. It ſeems agreed, that the huſband and wife being as one and the Huſband and 
{me perſon in affection and intereſt, can no more give evidence for one wife. 
another, in any caſe whatſoever, than for themſelves ; and that regularly 
the one ſhall not be admitted to give evidence againſt the other, nor the 
examination of the one be made uſe of againſt the other, by reaſon of 
the implacable diflention which might be cauſed by it, and the great dan- 
ger of perjury from taking the oaths of perſons under ſo great a biaſs, 
and the extreme hardſhip of the caſe. Yet ſome exceptions Woe been al- 
lowed in caſes of evident neceſſity; as in the lord Audley's caſe, who held 
his wite, while his ſervant by his command raviſhed her ; or where a man 
is indicted for a forcible marriage on the ſtatute of the 3 H. 7. or where 
ather a huſband or wife have cauſe to demand ſureties of the peace againſt 
the other. 2 Haw. 431, 432. n. 607. , 16. | 

3, It ſeems agreed, that it is no exception againſt a perſon's giving judge or j1- 
evidence either for or againſt a priſoner, that he is one of the judges or tor being a 
jurors who are to try him. 2 Haw. 432. n. 608. / 17. Vitnels. 
But where a juror is called upon to give his evidence, he ought to give 
it upon oath openly in court, and not be examined privately by his com- 
panions. Bac. Abr. Evid. A. 2. 

9. It hath been long ſettled, that it is no exception againſt a witneſs, Witneſs being 
that he hath confeſſed himſelf guilty of the fame crime, if he hath not an accom» 
been indicted for it; for if no accomplices were to be admitted as wit- Pl ee. 
keſſes, it would be generally impoſſible to find evidence to convict the 
greateſt offenders. 2 Haw. 432. n. 608. f 18. 

Allo it hath been often ruled, that accomplices who are indicted, are 
$00d witneſſes for the king, until they be convicted. 2 Haw 432. 5b. 
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to admit evidence of what the parents have been heard to ſay, either as 


Evidence. 


Alſo it hatli been often adjudged, that ſuch of the defendants in an in. 
formation, againſt whom no evidence is given, may be witneſſes for the 
others. 2 Haw. 422. n. 609. 

It hath been alſo adjudged, that where three perſons are ſued in three 
ſeveral actions on the ſtatute for a ſuppoſed perjury in their evidence con. 
cerning the ſame thing, they may be good witneſſes in ſuch actions for 


one another. 2 Haw. 432. ib. 

10. It ſeems agreed, that it is no good exception againſt a witneſs, that 
he is an alien, or villein, or bondman. 2 Haw. 434. u. 612. /. 28. 

11. There were two witnefles to a deeq, and one of them was blind. 
It was ruled by Holt chief juſtice, that ſuch deed might be proved by the 
other witneſs, and read; or might be proved without proving that this 
blind witneſs is dead; or without having him at the trial, proving 
only his hand. L. Raym. 734. Wood and Drury. Warwick aſſiz. 1699, 

12. If a witneſs is beyond the ſea, it is uſual to prove his hand, and 
that he is beyond the ſea. Vin. Evid. [T. b. 48.] 13. 

13. There were two witneſſes to a bond; one in Africa; and the other 
in Bedlam, mad : on an order to prove an exhibit viva voce in chancery, 
a witneſs proved theſe facts, and their hands to the bond as if dead. T. 
5 6 G. 2. Vin. Evid. [T. b. 48.] 12. 

14. If a witneſs to a deed is dead; it is ſufficient to prove the witneſs's 
hand, without proving the hand of the party. By Pratt chief juſtice, 
T. Vac. 1719. Vin. Evid. [T. b. 48. ] 10. 

The ſayings of a dead man are not to be given in evidence to prove 
a particular fact; they are only to be admitted in proof of general 
uſages and cuſtoms; but as for a particular fact, lying in the know- 
ledge of a particular perſon, by his death the evidence is loſt. &.. Tr. 
V. 5. 456. | | | 

And it hath been agreed, that the evidence given by a witneſs at one 
trial, cannot in the ordinary courſe of juſtice be made uſe of againſt a 
defendant, on the death of ſuch witneſs at another trial. 2 Haw. 430. 


n. 606. / 12. 


In the caſe of murder, what the deceaſed declared after the wound 
given, may be given in evidence. Vin. Evid. [LA. b. 38.] 11. 

But where ſuch declaration is reduced into writing, the writing itſelt 
muſt be produced, and not evidence thereof given viva voce. id. 12. 

15. It is a general rule, that hearſay is no evidence ; for no evidence 1s 


to be admitted but what is upon oath ; and if the firſt ſpeech was with- 


out oath, another oath that there was ſuch ſpeech, makes it no more 
than a bare ſpeaking, and ſo of no value in a court of juſtice ; and be- 
ſides, the adverſe party had no opportunity of a croſs examination ; and 
if the witneſs is living, what he has been heard to ſay is not the beſt evi- 
dence that the nature of the thing will admit. But though hearſay 
ought not to be allowed as direct evidence, yet it may be allowed in cor- 
roboration of a witneſs's teſtimony, to ſhew that he affirmed the ſame 
thing before on other occaſions, and that he is Kill conſtant to himſelt. 
SO where the iſſue is on the legitimacy of a perſon, it ſeems the practice 


to 


* 


not exceeding two 


Evidence. 


to their being or not wag married, for the preſumption ariſing from 
the cohabitation is either ſtrengthened or deſtroyed by ſuch declarations, 
which although not to be given in evidence directly, yet they may be 
aſſigned by the witneſs as a reaſon for his belief one way or other. 80 
hearſay is good evidence to prove who was a man's grandfather, when 
he married, what children he had, and the like, of which it is not rea- 


ſonable to preſume that there is better evidence. So to prove that a man's 


father or other kinſman beyond the ſea is dead, the common reputation 
and belief of it in the family gives credit to ſuch evidence; and for a 
ſtranger it would be good evidence, if a perſon ſwore that a brother or 
other near relation had told him ſo, which relation is dead. So in queſ- 
tions of preſcription, it is allowable to give hearſay evidence, in order to 
prove general reputation: and where the iſſue was of a right to a way 
over the plaintiff*s cloſe, the defendants were admitted to give evidence 
of a converſation between perſons not intereſted, then dead, wherein the 
right to the way was agreed. Theory of Evid. 111, 112. 

So in eſtabliſhing a title to an eſtate upon a pedigree, evidence that a 
man has not been heard of for many years, is ſufficient evidence prima 
facie, to prove him dead without iflue, ſo as to put the oppolite party 
upon proof that he {till exiſts. Black. Rep. 40g. 


IV. Of proceſs to cauſe witneſſes to appear. 


1. The compulſory means to bring in witneſles, are of two kinds. 1. Two ways of 
By proceſs of /ubpena (A) iſſued in the king's name, by the juſtices, or cautng wit- 


neſtcs to ap- 
ear. 


others, Where the trial is to be. 2. Which is the more ordinary and more 
effectual means (in criminal caſes), the juſtices that take the examination 
of the perſon accuſed, and the information of the witneſſes, may at that 
time, or at any time after, and before the trial, bind over (B) the wit- 
neſſes to appear at the ſeſſions, and in caſe of their refuſal either to come, 
or to be bound over, may commit them for their contempt in ſuch re- 
fuſal. 2 H. H. 282. 


2. But that which is a great defect in this part of judicial adminiſtra- Charges of 


263 


tion, is, that there is no power to allow witneſſes their charges in crimi- witwelles. 


nal caſes; whereby many times poor perſons grow weary of attendance, 
fr their own charges therein, to their great hinderance and loſs. 
2 H. H. 282. | 
By the act of 3 Geo. 3. c. 28. Whereas many perſons accuſed of and 
guilty of treaſon and felony eſcape the puniſhment due to ſuch crimes, by the 
poverty of their proſecuters, who attually forfeit their recognizances rather 
than undergo the loſs of their labour, and the unavoidable expence they muſt 
be at by attendanc; at the 2 if the judges of aſſizes and general 
gaol delivery, in any of the counties in this kingdom, ſhall recom- 
mend ſuch perſons ſo attending to proſecute as proper objects, to have 
an allowance for their time and avocation from their labour, it ſhall be 
lawful for the grand juries of the reſpective counties to preſent any ſum, 
ſhillings per day, for ſuch perſons as ſhall be fo de- 
Nn 2 | tained 
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Whete a wit- 
neſs is a pri- 
ſoner in exe- 
cution. 
Witneſs how 
far privil-ged 
againſt an ar- 


reſt. 


Penalty of a 
witneſs not 
appearing. 


* 


appearing that one 


Evidence. 


tained from their labour and buſineſs, and neceſſarily attending to pro. 
ſecute. Sed. 19. 

. Where a witneſs is a priſoner in execution for debt, he muſt he 
brought up by habeas corpus ad te/tificandum, to give his evidence. St. T7 
V. 3, 580+ F. 4. 37. 

4. One was ſubpœnaed ad ze/tificandum, and prayed a privilege from 
being arreſted, which was granted ; and by the court, it will ſuperſede 
an arreſt upon mean proceſs, but not upon an execution ; yet the ſheriff 
in that caſe may be committed for his contempt. Nevil's caſe, 15 C. 2. 
Tr. per þ. 310. 

In the caſe of Wyat and Winkford, 2 G. 2. A motion was made for an 
attachment againſt a perſon, for not attending at the aſſizes to give his 
evidence, being ſubpœnaed, and having received one guinea for his 
charges, and being promiſed to have one guinea a day while there, and 
his 5 ch paid. And a rule was made to ſhew cauſe. And afterwards 
cauſe was ſhewed, that an attachment ought not to go, but the party 
injured had his action upon the ſtatute of Eliz. but the court thought, 
that it was a good foundation for an attachment, the diſobedience to the 
ſubpcena being a contempt to the court; and though an action might be 
brought on the ſtatute, yet that was a more dilatory method, and more 
difficult to proceed in, which encouraged witneſſes not attending fre- 
quently upon trials, to which they were ſubpcenaed to appear and 
give evidence. And therefore the rule was made abſolute. L. Rayn. 
1529. 

15 the caſe of Small and Whitmill, M. 10 Geo. 2. It was moved for 
an attachment againſt a witneſs, for not attending a trial at the fittings, 
But it appearing that the witneſs was not perſonally ſerved with the ſub. 
pœna ticket (it being delivered to his ſervant, who ſaid he would carry 
it to him, and going away, came again and ſaid he had done ſo); and it 

illing only was left with the ticket, which the court 
did not deem a ſufficient tender for his expences ; the attachment was 
denied. Caſ. Hardw. 313. Stra. 1 054. 

E. 14G. 2. Chapman and Pointon. A witneſs was ſerved with a ſub- 
poena at Che/ter, to attend the fittings at Guildhall, and two guineas were 
tendered by the perſon who ſerved it, and being objected to as too little, 


he declared he would give no more. The witneſs not coming up, an 


attachment was moved for ; but on ſhewing cauſe was diſcharged : the 
court ſaying it was too little, and that the witneſs is not obliged to truſt 
to the court's allowing him more when he comes to the book; for per- 
haps the party may not call him, and then it may be difficult for him to 
get home again: that this way of puniſhing as for a contempt was new, 
and practiſed only in this court: the common pleas not doing it to this 
day, but leaving the party to his remedy on the 5 7/. c. 9. and there- 
fore they would not enter into any nice calculations of the expence, but 
confined their inquiry to the queſtion, whether the non-attendance wa 
through obſtinacy or not. S. 11 0. | 

Being 


\ 


Evidence, 
Being ſubpcenaed without tender of expences, will not bring a wit- 
neſs into contempt, though he comes to the aſſizes, and refuſes to be 
ſworn. Bowles v. Johnſon. Black. Rep. 36. | 

And, by the court, in the caſe of Hammond and Stewart, H. 8 G. the 
witneſſes ought to have a reaſonable time to put their affairs in order, 
that their attendance upon the court may be as little prejudice to them- 


ſelves as poſſible. Str. 510. 
In criminal caſes, if a witneſs hath been bound over, and do not ap- 


| pear ; he ſhall forfeit his recognizance. 


V. Of the manner of giving evidence. 


1. He who affirms the matter in iſſue, whether plaintiff or defendant, Which party 
ought to begin to give evidence. Litt. 36. ſhall begin 

2. The evidence both for and againſt a priſoner, ought to be upon ar Ve arp 
oath. . ; : be upon oath, 

And if a peer is produced as a witneſs he ought to be ſworn. 3 
Keb. 61. 

Lord Pre/ton was committed by the court of quarter ſeſſions, for refuſing 
to be ſworn to give evidence to the grand jury on an indictment of high 
treaſon ; and on his being brought by habeas corpus into the king's Goo. i 
Holt Ch. J. ſaid, it was a great contempt, and that had he been there, he 
would have fined him, and committed him till he paid the fine ; but being 
otherwiſe, he was bailed. 1 Salk. 278. | 

But a quaker's affirmation in all caſes not being criminal, ſhall be allow- 
ed as evidence, without an oath ; but in criminal caſes his affirmation ſhall 
not be allowed. 7 & 8W. c. 34 SLE 

It is no ſatisfaction for a witneſs to ſay, that he thinks or perſuades Muſt be poſi- 

himſelf ; and this for two reaſons, by Cole chief juſtice : 1. Becauſe the tive. 
judge is to give abſolute ſentence, and ought to have more ground than 


thinking. 2. Becauſe judges, as judges, are always ready to give judg- 


ment ſecundum allegata et probuta, notwithſtanding that private perſons 
think otherwiſe. Dyer 53. _ | 5 
4. The court may indulge a priſoner in examining the witneſſes apart, Witneſſes 
but he cannot demand it of right. Sr. Tr. V. 4. 9. BEI may be exa- 
5. In caſes of life, no evidence is to be given againſt a priſoner, but in 2 1 ee 
his preſence. 2 Haw. 428. n. 602. SEES 5 * 1 
6. In every iſſue, the affirmative is to be proved. A negative cannot Witneſſes 
regularly be proved; and therefore it is ſufficient to deny what is affirm- cannot teſtify 


ed, until it be proved; but when the affirmative is proved, the other * ative. 
ſide may conteſt it with oppoſite proofs ; for this is not properly the 
proof of a negative, but the proof of ſome propoſition totally incon- 
ſiſtent with what is afhrmed : as if the defendant be charged with a 
treſpaſs, he need only make a general denial of the fact, and if the fact 
be proved, then he may prove a propoſition inconſiſtent with the 
charge, as that he was at another place at the time, or the like. Theory 


of Evid. 116, 117. 
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But to this rule there is an exception of ſuch caſes, where the law pre. 
ſumes the affirmative contained in the iſſue. Therefore, in an informa. 
tion againſt lord Halifax for refuſing to deliver up the rolls of the ay. 
ditor of the exchequer ; the court of exchequer put the plaintiff upon 
proving the negative, namely, that he did not deliver them; for a perſon 
ſhall be preſumed duly to execute his office, till the contrary appear, 
id. 117. | ; 

A man ſhall | 4 priſoner may not call witneſſes to diſprove what his own witneſles 


not diſprove have fworn. St. Tr. J. 2. 764, 792. 


_— „wit. g. A witneſs ſhall not be permitted to read his evidence, but he may 
Whether a look upon his notes to refreſh his memory. St. Tr. F. 4. 45. 
witneſs may 9. A witneſs ſhall not be croſs examined, till he has gone through 


ae. his evi. the evidence for the party on whoſe ſide he was produced. Sr. Tr. J. 
ence, 


When he may 2+ 792. a E . . 
be croſs ex- 10. It hath been admitted, that in order to ſhew a variance in the 


amined, evidence, a depoſition taken by a witneſs before a juſtice of the peace, 
Variance. may at the priſoner's deſire be read at the trial, in order to take off the 
credit of the witneſs, by ſhewing a variance between ſuch depoſitions, and 
the evidence given in court. And for the ſame reaſon it ſeems agreed, that 
where a witneſs at one trial varies from his own evidence at another, in 
relation to the ſame matter, ſuch variance may alſo be given in evidence 
to invalidate his teſtimony at the ſecond trial. 2 Haw. 430. n. 605, 


; 9 | -4 * . . * 
Which party 11. The counſel of that party which doth begin to maintain the iſſue, 
ſhall conclude. ought to conclude. Tri. p. pais 220. 


A. Subpcena to give evidence. 


EORGE the third, by the grace of God, of Great Britain, France, 
and Ireland, king, defender of the faith, and ſo forth. To A. B. 
C. D. and E. F. greeting : We command you, and every of you, that all 
bufineſs being laid afide, and all excuſes whatſoever ceaſing, you do in your 
proper perſons appear before our juſtices aſſigned to keep the peace in our coun- 
ty of and alſo to hear and determine divers felonies, treſpaſſes, and 
other miſdemeanors in the ſaid county committed, at the general quarter ſeſ- 
ions of the peace, to be holden at in and for the ſaid county, on 
the day of at the hour of ten in the forenoon of the 
ſame day, to teſtify the truth, and give evidence on behalf of A. J. gentleman 
of the pariſh of in the ſaid county, againſt A. O. in a caſe of a iref- 
paſs. And this you are in no wiſe to omit, nor any of you to omit, on pain 
one hundred pounds. Witneſs Sir James Lowther, baronet, be day 
of in the year of our reign. | n 


Note; There may be four witneſſes put in one ſbpæna. 


* 


A ſubpcena 


Evidence. 


A ſubpcena ticket. 


To Mr. A. W. 


virtue of his maje/ſty's writ of ſubpena to 8 directed, and herewith 
ſhewn to you, you are perſonally to be before his majgſty's juſtices of the 
peace for the county of at the general quarter ſeſſions of the peace 
to be holden for the ſaid county, at in the ſaid county, on — 
(be — day of next, to teſtify the truth, and to give evidence on be- 
half of J. A. gent. of the pariſh of in the ſaid county, againſt A. O. 
in a caſe of treſpaſs. And this you are not to omit, upon pain of one hundred 
pounds, Dated this — 44% of 1763. 


By the Court. 
C. 


B. Condition of a recognizance to appear and give evidence. 


HE condition of this recognizance is ſuch, that if the above-bound A. 
T W. /hall perſonally appear at the next general quarter ſeſſions of the 
peace to be holden at in and for the ſaid county, and then and 
there give ſuch evidence as he knoweth, upon a bill of indictment to be ex- 
hibited by A. I. of = yeoman, to the grand jury, againſt A. O. late 
of in the ſaid county, yeoman, for the feloniouſiy taking and car- 
Tying away — the property of ——-—— and in caſe the ſaid bill be 
found a true bill, then if the ſaid A. W. ſhall then and there give evidence to the 
jurors that ſhall paſs on the trial of the ſaid A. O. upon the ſaid bill of indidt- 
ment, and not depart thence without leave of the court, then this recognizance to 
be void, otherwiſe of force. 


Examination. 


[* a felony is committed, and one is brought before a juſtice upon ſuſ- 
4 picion thereof and the juſtice finds upon examination that the priſoner 
is not guilty ; yet the juſtice ſhall not diſcharge him, but he muſt either be 
bailed or committed : for it is not fit that a man once arreſted and charged 
with felony, or ſuſpicion thereof, ſhould be delivered upon any man's 
diſcretion, without farther trial. Dalt. c. 164. | 
In order to which bail or commitment, the examination and informa- 
2 of the parties muſt firſt be taken, according to the following 
atutes: . : * 
Two or more juſtices (1. Q.) or one of the ſaid juſtices, before they bail a 
perſon apprehended for felony (if the offence is bailable)) ſhall take his ex- 


amination 
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amination (A) and the information (B) of them that bring him, of the 
fat and circumſtances thereof, and the ſame or as much thereof as ſhall 
be material to prove the felony, ſhall put in writing ; which examinatiq 
they ſhall certify (together with the bailment) at the next general gaol delivery, 


to be holden within the limits of their commiſſion. 10 Car. 1. Sefſ. 2. c. 18. 


ect. 4. | 
; And they fhall have power to bind by recognizance (C) all fuch as do de- 
clare any thing material to prove the offence, to appear at the next general gadl 
delivery, to be holden within the county wher. the trial ſhall be, then and there 
to give evidence againſt the party, and ſhall certify ſuch recognizance in like 
manner. 1. 5. 
And if * offend in any thing herein, they ſhall be fined by the juſtices if 
gaol delivery. id. | 3 


Shall take his examination] And in order thereunto, if by ſome reaſona. 
ble occaſion, the juſtice cannot at the return of the warrant take the 
examination, he may by word of mouth command the conſtable or any 
other perſon, to detain in cuſtody the priſoner till the next day, and 
then to bring him before the juſtice for further examination. And this 
detainer is juſti fiable by the conſtable or any other perſon, without ſhew. 
ing the particular cauſe for which he was to be examined, or any warrant 
in writing. 1 H. H. 585. 

But the time of the detainer muſt be no longer than is neceſſary for 


ſuch purpoſe; for which it is ſaid, that the ſpace of three days is a rex 


ſonable time. 2 Haw. 119. 1. 185. / 12. 

But the examination of the perſon accuſed, ought not to be upon 
oath. 1 KH. I. v5. | 

But if upon his examination he ſhall confeſs the matter, it ſhall not be 
amiſs that he ſubſcribe his name, or mark to it. Dalt. c. 164. 

Which examination being voluntary, and ſworn by the juſtice or his 
clerk to be truly taken, may be given in evidence againſt the party con- 
feſſing, but not againſt others. 1 H. H. 58 5. 2 Haw. 429. n. 603. / 3 


Information of them that bring him] Or of other witneſſes ; whom the 
juſtice may bring before him by his warrant (D) for that purpoſe. 1 H. 
H. 586. Dalt. c. 164. 

And this information muſt be upon oath. Dalt. c. 164. 1 H. H. 586. 

And therefore if a quaker is witneſs, his affirmation muſt not be taken 


in this caſe; for by the 19 G. 2. cap. 18. / 3 it is provided, that no 


quaker ſhall be-examined for or againſt any perſon in any criminal cauſe, 
unleſs it be upon oath. + 

And the ſaid information being upon the trial ſworn to be truly taken 
by the juſtice or his clerk, may be given in evidence againſt the priſoner, 


it the witneſſes be dead and not able to travel. 1 H. H. 586. 


Or'as much thereof as ſhall be material to prove the felony] Yet it ſeemeth 
alſo juſt and right, that the juſtices who take information againſt a felon, 
or perſon ſuſpected of felony, ſhould take and certify as well ſuch infor- 


mation, proof, and evidence, as goeth to the acquittal or clearing 8 the 
| 5 priſoner 
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riſoner, as ſuch as maketh againſt the priſoner : for ſuch information, 


evidence, or proof ſo taken, is only to mform the king and his juſtices 


of the truth of the matter. Dalt. c. 165. 


Shall certify at the next gaol delivery] And yet for petty larcenies, and 
ſmall felonies, the offenders may be tried at the quarter-ſeflions, and the 
examinations and informations may be certified thither. Dalt. c. 164. 


| 2 

To be holden within the limits of their commiſſion] And yet examinations 
taken by juſtices of the peace in one county, may be by them certified in 
another county, and there read, and given in evidence againſt the pri- 


ſoner. Dalt. c. 164. 


To bind by recognizance] And upon refuſal may commit the perſon re- 


fuling. 1 H. H. 586. | 7 
And the parties grieved ought to be bound, not only to give evidence, 


but alſo to prefer a bill of indictment againſt the priſoner. Dalt. c. 164. 


A. Examination of a felon. 


County of HE examination of A. O. of yeoman, taken be- 


Dublin. fore me - clerk, one of his majeſty's juſtices of 


the peace for the ſaid county [or, in the caſe of bail, taken before us 
—— two of his majeſty's juſtices of the peace for the ſaid county, 
and one of us of the quorum | the day of — in the year of the 
reign of ———— | 
The ſaid A. O. being charged before me [or, us] by A. I. of yeoman, 
with the felonious ſtealing. out of the houſe of the ſaid A. I. at ——— on 
the day of —— — the following gogds, to wit, 
he the ſaid A. O. upon his examination now taken before me [or, us 
confeſſeth that —— Cor denieth that ] Ec. 


B. Information of a witneſs, 
1 information of A. I. of ———— yeoman, taken upon 


County of 
cath before me | as before. 


Dublin. 


C. Recogniance to give evidence. 


County of E it remembered, that on the ——— day of in the 
Dublin, year of the reign of — A. I. 7 — in the 


ſaid county, yeoman, did come before me „ Clerk, one of the juſtices of 


our ſaid lord the hin » «ffigned to keep the peace in the ſaid county, and did 


acknowledge himſelf to owe to our ſaid lord the king ten pounds of lawful money 


Great Britain, under condition, that if he ſhall perſonally appear before the 


Juftices of our ſaid lord the king, at the next general quarter ſeſſions of the peace 
| Oo h Lor, 


to the value 9 


— 
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For, gael! delivery] to be holden in and for the ſaid county, then and there t, 
give evidence in behalf of our ſaid lord the king, againſt A. O. late of — 
who being attached, and ſuſpetted of felony, is now committed to the gaol of gy; 
ſaid lord the king in the ſaid county, then this recognizance to be void, otheraiſs 


of force. 


Or thus, to prefer a bill of indictment, and give evidence. 


County of E it remembered, that on ii =—— day of in the 
Dublin. year of the reign of — A. I. / — in ſaid 
county, yeoman, perſonally came before me „ %. one of the. 


juſtices of our ſaid lord the king, aſſigned to keep the peace in the ſaid county, and 


acknowledged himſelf to owe to our ſaid lord the king, the ſum of ——— f 
god and lawful money of Great Britain, to be made and levied of his good; 


and chattels, lands and tenements, to the uſe of our ſaid lord the king, his Heir 
and ſucceſſors, if he the ſaid A. I. ſhall fail in the condition indorjed. 
| I. 


T he condition of the within written recoghizance is ſuch, that whercas one A. C. 
late 0 was this preſent day brought before the juſtice within mentioned 
by the within bounden A. I. and was by him charged with the felonious taking 
and carrying away of the goods of him the ſaid A. I. and thereupon was 
committed by the faid juſtice to the common gaol in and for the ſaid county : if 
therefore he the ſaid A. I. ſhall and do at the next general quarter ſeſſions of the 
peace [or, gaol delivery] to be holden in and for the ſaid county, prefer, or 
cauſe to be preferred, one bill of indiftment of the ſaid felony againſt the ſaid 
A. O. and ſhall then alſo give evidence there concerning the ſame, as well to the 
jurors that ſhall then inquire of the ſaid felony, as alſo to them that ſhall paſs 
upon the trial of the ſaid A. O. that then the ſaid recognizance to be void, or 
elſe to ſtand in full force for the ing. 


D. Warrant for a witneſs. 


— — hre the conſtable of = | 


HEREAS oath hath been made before me — one of his Majeſty's 
Juſtices of the peace in and for the ſaid county, by A. I. of —— 
yeoman, that he the ſaid A. J. was lately robbed at — and that he 
hath good cauſe to believe that A. W. of = is a material zoitneſs l 


prove by whom the ſaid robbery was committed: Theſe are therefore to require 
you to cauſe the faid A. I. forthwith to come before me, to give ſuch information 
and evidence as:he knoweth concerning thefaid offence, that ſuch further proceed- 
ing may be had therein, as to the law doth. appertain. Given under my hand and 
ſeal at in the ſaid county, the — day -. | 


Ad 


th 


0 
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8 the cuſtom and exciſe, ſo far as juſtices of the peace, conſtables 

and other peace officers, are concerned therein, are in ſome mea- 
fire connected and interwoven with each other; it is ee; ge proper 
here to repreſent them together, that the reader may at once have a full 


and diſtinct comprehenſion of the whole. 
1. By the act, 14 & 15 G. 2. c. 8. The commiſſioners of the exciſe 


and all others employed under them, ſhall before they enter upon their 
reſpective employments take the oath of * ſupremacy, and the oath of 
allegiance, and likewiſe the following oath mutatis mutandis for their true 


and faithful performance of their reſpective truſts. / 43. 


You ſhall fwear to be true and faithful in the place of commiſſionor, ſub- 
commiſſioner, collector, &c. for the exciſe, during the time you ſball be a com- 
miſſuner,, ſub-commiſſioner, collector; you ſhall according to the beſt of your 
tnnwledge, power and ſkill, execute the ſame diligently, faithfully, and imparti- 
ally. Tou ſhall make and deliver a true account of all your receipts from time 
t time, and further do all things without having any private reſpect to yourſelf in 


prejudice of his Majeſty's revenue. 
So help you God, &c. 


Oath of com- 
miſſioners. 


* This oath is abrogated and other oaths appointed by Eng. Stat. 3 W. 
M. c. 2. Ses Tit. Daths. 


2. The like offices and ſo many of them, and in them ſuch ſub- com- Offices of Ex- 
nifioners or collectors ſhall be appointed in all the counties of this eiſe. 
realm, and in all other cities and places thereof, as the faid commiſſi- 
oners or the major part of them ſhall think fitting, to be approved of- 
by the lord lieutenant or chief governors and privy council of Ireland. 
J 44. : : ; Oath before a 
Which ſub-commiſſioners or collectors ſhall take the like oath as afore- eee 
ſaid reſpectively before the lord chief baron of the exchequer, or before | 
the ſaid chief commiſſioners or any two of them, or before any juſtice 
of the peace. „ 45. | 
z. And by the 33 G. 2. c. 10. Every. perſon appointed to any em- Officers ſworn 
ployment in his Majeſty's revenue, may with the conſent of the chief “ * Juſtice. 
commiſſioners of exciſe, or any three of them, be ſworn and take the 
oath of oflice, or other oaths, which they are required by law to take, 
before their entering on their offices, either before ſuch perſons as are 
now authorized to adminiſter the ſame, or before any juſtice of the peace, 
or before the collector of the diſtrict where ſuch officer ſhall be appointed 
to reſide, in the ſeveral counties, counties of towns, and cities, where 
luch officer ſhall be appointed to reſide. , 101. 
4. And ſuch collector, or juſtice of the peace, are required to admi- 
niſter the ſaid oaths, and ſuch perſons, who ſhall be ſo ſworn before ſuch 
collector, or any juſtice of the peace in the ſeveral counties, counties of 
towns, or cities, may take upon them the execution of their offices. 
5. Alſo, by the fame ſtatute, every collector of his Majeſty's revenue Coll-&-1*; 
all, to every quarterly account by him ſent up to the . oath. 
Oo 2 | is 


* 
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his Majeſty's cuſtoms or exciſe, annex the following oath in writing, to 
be by him ſigned and made before a juſtice of the peace, or chief magiſ 


trate of ſome city or town corporate. /. 109. 


JA. B. Collector of © do ſwear, that 1 have carefully peruſd 
and examined the foregoing account of receipts and payments for ns Majeſty's uſe, 
for the quarter ending the day laſt, containing 


pages, and have carefully compared the ſame with the ſeveral vouchers and entries, 
and that the ſame is, to the beſt of my knowledge, judgment, and belief, a ju 
and true account, and contains all the receipt, and payments that I, as colleftor, | 
am accountable for within the period of time therein comprehended; and further, | 
that the ſeveral arrears returned in the ſaid account are really due and lying out 


uncollected, as I verily believe. 
2 


This act is continued annually. 


Warrants of 6. And, by the ſaid ſtatute, 14 C. 2. c. 8. The commiſſioners, ſuh. 
diſtreſs. commiſſioners, and collectors of exciſe are authorized to iflue warrant of 
diſtreſs under the hands and ſeals of them or the major part of them, 
for levying of any forfeiture, fine, or penalty inflicted by this act, by 
diſtraining ſo much of the goods of the party againſt whom judgment 
| ſhall be given, as may be ſufficient to fatisfy ſuch forfeiture, fine, or 
penalty. / 51. ; ; 
Committed 7. For want of diſtreſs to be had to ſatisfy any forfeiture, fine, or pe. 
with a juſtice. nalty impoſed by this act, not exceeding ten pounds, it ſhall be lawful 
to the commiſſioners in the city and port of Dublin, and to the ſub- 
commiſſioners and collectors in any other port of Ire/and, together with 
a juſtice of peace, or other chief magiſtrate of any corporation-town, to 
commit the party offending to the next gaol or houſe of correction, 
there to be put to work if they be able, and to have ſuch allowance as 
they ſhall deſerve by their own labour during ſuch times as they ſhall 
continue in the ſaid gaol or houſe of correction, which ſhall not exceed 
| the ſpace of ſix weeks. . 52. | | 
Eſcape by 8. And all keepers of any priſon, and all maſters of any houſe of cor- 
gaolers, G. rection are required to receive and keep in ſafe cuſtody and put to work 
all ſuch perſons, as by warrant of the commiſſioners of exciſe or their 
ſub- commiſſioners or collectors, and the ſaid juſtices of peace or chief ma- 
giſtrate as aforeſaid, ſhall be committed unto their ſeveral gaols, priſons, 
or houſes of correction, for which priſoners all ſheriffs reſpectively ſhall 
be reſponſible. / 4. 3 
Gaolers, Fe. 9. And if any ſheriffs, gaoler, or maſter of any houſe of correction 
\ refuſing. ſhall refuſe to receive and ſet on work ſuch perſons, or ſhall ſuffer any 
perſons committed as aforeſaid to eſcape out of their cuſtody, or permit 
them to go forth out of priſon or houſe of correction, without warrant 
in writing from them that committed ſuch perſon, or that by this act are 
authorized to do the ſame, every ſuch ſheriff or other officer aforeſaid 
ſhall forfeit double the value of every ſum of money for which ſuch 
perſon ſhall be committed to them as aboveſaid, the ſame to be levied 
by dittreſs and fale of the goods of ſuch ſheriff or deputies, gaoler or 
maſter of any houſe of correction, as before is directed. 


10. No 
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10. No diſtreſs, taken by virtue of this act, of the goods and chattels Sale of diſ- 
of any vintner, inn-keeper, victualler, alehouſe-kceper, or other brew- trels, 
ing, making, and ſelling by retail, any beer, ale, rer or ſtrong 
waters, ſhall be diſpoſed of until fourteen days after ſuch goods ſhall be 
diſtrained; and within that time any ſuch vintner, inn-keeper, victualler, 
alehouſe-keeper, or other perſon as aforeſaid, finding themſelves grieved, 
may make their complaint unto one of the next juſtices of the peace, 
who, upon ſuch complaint, is authorized to examine the ſame upon oath, . 
and finally determine the matter of complaint, and to mitigate any fine 4 1 to 
or forfeiture infficted by this act, fo as by ſuch mitigation, the ſame may Jes. 
nat be made leſs than double the value of the duties of the exciſe which 
ought to have been paid, beſides the reaſonable coſts and charges of the 
oflicers diſtraining to be allowed by the juſtices, nor the party complain- 
ing receive encouragement to continue the practice of any fraud or diſ- 
obedience in breach of any clauſe of this act. /. 40. 


One of the next juſtices | Mr. $haw, who ſeems to have taken ſome pains 
on this article, ſaith hereupon, that where the next juſtices are impow- 
ered to proceed in any matter, they and no other n__ in ſuch caſe to 
act; but where it is only directed, that the juſtices reſiding near ſhall do 
ſuch a thing, thoſe words are not reſtrictive, but only directory, and any 
juſtices, although not the next juſtices, may proceed therein. Shao. 

Exc. 

11. All ſheriffs, juſtices of the peace, mayors, port-reeves, ſovereigns, Juſtices, tc. 
conſtables, and all others his Majeſty's officers in the ſeveral counties, to aſſiſt off 
baronies, liberties, franchiſes, and juriſdictions of this . realm, are © 
required to be at all times aiding and aſſiſting unto the commiſſioners of 
exciſe, their ſub-commiſſioners, collectors, and all other officers and per- 
ſons employed by or under them, in the due execution of this act, and 
puniſhing all offenders according to law, and doing all other things by 
this act required to be done by them. /. 60. 

12. If any perſon unlawfully or corruptly procure any witneſs by Subornation 
reward, promiſe, or any ſiniſter and unlawful means whatſoever, to ef vitneſſes. 
commit any wilful or corrupt perjury in any matter, cauſe, or thing, 
which by virtue of this preſent act ſhall depend or come before the ſaid 
commiſſioners for appeals or of exciſe, their ſub-commiſſioners, or col- 
lectors, by complaint or information, or if any perſon either by ſuborna- 
tion, unlawful procurement, ſiniſter perſuaſion, or means of any others, 
or by their own act, conſent, or agreement, wiltully or corruptly com- Perjury com- 
mit any manner of wilful perjury by his or their depoſitions before the mitted. 
ſad reſpective commiſſioners, or their ſub-commiſſioners, or collectors, 
or any of them, in any matter before-mentioned, every ſuch offender or 
offenders, ſhall, for his or their ſaid offence, being thereof lawfully 
indicted and convict, loſe and forfeit ſuch ſum of money, and further 
ſhall be proceeded againſt, ſet and put in the pillory, as in and by one 
ſtatute made in this realm in the eight and twentieth year of the reign of 
the late Queen Elizabeth, is enacted. ,. 56. | | 

13. And the juſtices of aſſize and gaol delivery in the ſeveral circuits, Juſtices, &c. 
and the juſtices of peace in every county within this realm, at their tte. 

: quarter- 


* 


— 
* 4 
PY —— — — 
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quarter. ſeſſions both within liberties and without, ſhull have full power 
and authority by virtue thereof, to inquire of all and every the default; 
and offences laſt before-mentioned, by inquiſition, preſentment, bill, or 
information, before them exhibited, or otherwiſg, lawtiully to hear and 
determine the ſame, and thereupon to give judgment, award proces; 
and execution of the ſame, according as in and by the ſaid ſtatute j; 


directed. | | 
Wearing diſ- 14. By the act 33 G. 2. c. 10. Every perſon who ſhall be found 
guiſes, paſſing, knowingly and wittingly, with any exciſeable goods landeg 


from any ſhip or veſſel, without the due entry and payment of the duties 
chargeable thereon, in their- cuſtody, from any of the coalts of thi; 
kingdom, within ten miles of any of the ſaid coaſts, and ſhall be five gr 
more in company, and ſhall wear any vizard, maſk, or other diffruiſe, 
when paſſing with ſuch goods, ſhall, being legally convicted thercof by 
the verdict of a jury, or by their confeſſion, be adjudged guilty of 
Tranfporta- felony, and ſhall, for their offence, be tranſported as a felon to ſome of 
A: his Majeſty's plantations in America, there to remain for ſeven years, 
1 
"Refs ENG 42 : 5. It any perſon who ſhall be guilty of any felony afore-mentioned, 
C.verers. ſhall, within three months after ſuch his offence, and before his convic- 
tion, diſcover two or more of his accomplices therein, to the commiſſ. 
oners or ſub-commiſſioners of exciſe, or to any one of them, ſo as ſuch 
accomplices, or two of them at leaſt, he convicted of ſuch offence, the 
oftender ſo diſcovering, {hall be acquitted of ſuch offence. /. 36. 
Affaulting re-. 16+ If any perſons ſhall unlawtully aſſault or beat any officer of his Ma- 
venue oſſi- jeſty's revenue, or his aſſiſtants, in the due ſeizing and ſecuring any ex. 
cers. ciſeable goods, which they have reaſonable cauſe to ſuſpect to be liable to 
a ſeizure by the laws of the land, or by force or violence reſcue or carry 
, | away, or ſhall procure to be reſcued or carried away, any ſuch goods, 
| after legal ſeizure as aforeſaid, or ſhall at or after ſuch ſeizure, deſtroy or 
damage the ſaid goods or any part of them, every perſon ſo offending, 
being thereof legally convicted, by the verdict of a jury of twelve men, 
or upon his or her confeſſion, ſhall, for the firſt offence, forfeit one hun- 
dred pounds; and upon failure of payment thereof, ſhall ſuffer impri. 
ſonment for twelve. months; and for the ſecond offence, ſhall be tranſ- 
Second of- ported to ſome of his Majeſty's plantations in America, there to continue 
fence made for ſeven vears. 37. 
— 2 17 17. If any perſon ſhall counterfeit or forge any inland permit, let- 
land permits paſs, or coaſt-cocket, for the carriage of goods, in caſes where by law 
permits, let-paſſes, or coaſt-cockets are required, or ſhall counterfeit or 
reſemble any impreſſion, ſtamp, or mark, appointed by the commit 
ſioners of his Majeſty's exciſe, or any three or more of them, to be put 
to or upon ſuch permit, let-paſs, or coaſt-cocket, or ſhall make uſe- of 
any ſuch counterteit or forged permit, or coaſt-cocket, with ſuch coun- 
terfeit impreſſion, ſtamp, or mark, knowing the ſame to be counterfeit, 
ſuch perſons being thereof legally convicted, by the verdict of a jury ot 
twelve men, or upon their confeſſion, ſhall be adjudged guilty of felony, 
Tranſports- and ſhall be tranſported to ſome of his Majeſty's plantations in Ameri, 
tioy, there to continue ſeven years. / 51. 8. K 
18. 


Exciſe and Cuſtoms. 


275 


18. If any perſon who ſhall be adjudged to be tranſported purſuant Returning 


to this act, ſhall, at any time within ſeven years after ſuch tranſportation, 
be found at large in this kingdom without ſome Jawful cauſe, or not be- 
ing licenſed thereto by his Majeſty, under his privy ſeal, or by the chief 
oovernors of this kingdom, ſuch perſon ſhall ſuffer death as a felon with- 


out the benefit of clergy, and ſhall be tried in any county of this king- 


dom, where he ſhall be apprehended. /½ 52. 


from tranſ- 
portation, 


19. In caſe any perſon ſhall refuſe to permit, or ſhall not ſuffer any ſur- Breaking 


veyor, ſearcher, waiter, or officer of his Majeſty's revenue, who ſhall 
from time to time be duly deputed and appointed thereto, to enter or 
come into, or remain in their houſe, cellar, vault, ſhop, ware-houſe, 


doors, 


ſtore-houſe, or ſtore-cellar, or other places to ſearch for ſuch exciſeable In preſence 
oods, as he may reaſonably ſupect to be concealed in ſuch place, it ſhall of a confta- 


Pe lawful for ſuch officers, after ſuch refuſal, to break open and enter in 
the day time, in the preſence of a conſtable, into any houſe, cellar, 
vault, ſhop, ware-houſe, ſtore-cellar, or other place or places belonging 
to any ſuch perſons as aforeſaid, and to ſearch for any goods for which 
the duties payable thereupon to his Majeſty have not been paid. /¼ 32. 


The revenue acts are paſſed annually, and are fo conſtantly varying 


the puniſhment, and mode of conviction for different crimes, that it 
would be dangerous to ſet down in this work the preſent power of juſ⸗ 
tices under the ſeveral acts now in force and which may be altered this 
preſent ſeſſion ; and more eſpecially as the legiſlature are proceeding to 
make an entire new code of revenue laws. I therefore adviſe, that 
magiſtrates ſhould procure the different revenue a&s which are as 
— o. ,, 6 +6 
„ e d 3: 18; 18D, 
f 5 1% th 226 4.6 16 
23, 24 G. 3. c. 29. 25G. 3. . 34 26 0. 3. c. 46. 27 G. 3. e 46. 


Execution. 


[, HERE a perſon attainted hath been at large aſter his attainder, 


and afterwards is brought into court and demanded why exe- 
cution ſhould not be awarded againſt him; if he deny that he is the ſame 
perſon, it ſhall be immediately tried by a jury returned for that purpoſe. 
2 Haw. 463. n. 657. / z. . 
2, The court may command execution to be done, without any writ. 
2 Haw. 463. ib. ſ. 4. | | 
3. In fixed and ſtated judgments, the law makes no diſtinction between 
a peer and a commoner, or between a common and ordinary caſe, and 
one attended with extraordinary circumſtances ; for which reaſon it was 
adjudged in Felton's caſe, who. murdered the duke of Buckingham, that 


the court could not order his hand to be cut off, nor make it part of the; 
| ſentence 


le. 
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Execution. 


ſentence that his body ſhould be hanged in chains, but that the Body 
after execution being at the . diſpoſal, might be hanged in 


chains, or otherwiſe ordered as the king ſhould think fit. 2 Hay, 444, 


n. 629. /. 2. 
4. But the king may pardon part of the judgment; as where the 


judgment is hanging, beheading, imbowelling, and the like, the king 


may pardon all but the beheading; whereby the judgment is not altered, 


but part of it remitted. 2 H. H. 412. 
. It is clear, that if a man condemned to be hanged, come to life after 


he be hanged, he ought to be hanged again ; for the judgment was ng 
executed till he was dead. 2 Haw. 463. n. 658. / 7. 


Extortion. | 


T is ſaid, that extortion, in a large ſenſe, ſignifies any oppreſſion under 
colour of right; but that, in a ſtrict ſenſe, it ſignifies the taking of 
money by any officer, by colour of his office, either where none at all is 
due, or not ſo much is due, or where it is not yet due. 1 Haw. 170, 
n. 316. 1. EATS | | | 
And by the ſtatute of the 3 Ed. 1. c. 26. (which is only in aftirmance 
of the common law) No ſheriff, nor other the king's officer, ſhall take any 
reward to do his office, but Jhall be paid of that which they take of the Ring; 
and he that fo doth, ſhall yield twice as much, and ſhall be puniſhed at the king's 


pleaſure. | 


No ſheriff nor other the king's officer] under theſe words, the law begin- 
ning with the /heriffs, are underſtood eſcheators, coroners, bailiffs, 
gaolers, and other inferior officers of the king, whoſe offices were inſti- 
tuted before the making of this act, which do any way concern the ad- 
miniſtration or execution of juſtice, or the common good of the ſubject, 
or for the king's ſervice. 2 Inſt. 209. | | 

Alſo the juſtices of the peace, whoſe office was inſtituted after this act, 
are bound by their oath of office, to take nothing for their office of juſtice 
of the peace to be done, but of the king, and fees accuſtomed, and colts 
hmited by ſtatute. | 205 9 

And generally, no publick officer ſhall take any other fees or rewards, 
for doing any thing relating. to his office, than ſome ſtatute in force gives 
him, or elfe as hath been antiently and accuſtomably taken: and if he 
do otherwiſe, he is guilty of extortion. Dalt. c. 41, 


Shall take any reward] Therefore by this ſtatute, they can at this day 
take no more tor doing their office, than hath been ſince allowed to them 
by authority of parliament. 2 Inf. 210. 

And all preſcriptions which have been contrary to this ſtatute, and to 
the common law in affirmance of which it is made, have been always 


holden to be void. 1 Haw. 170. u. 316. /. 2. Fo 


Et Extortion. 


And it has been reſolved, that a promiſe to pay them money for the 


doing of a thing, which the law will not ſuffer them to take any thing 


for, is merely void. 1 Haw. 171. n. 317. / 4. 


To do his office ] It is not ſaid, that he ſhall take no reward generally, 
but no reward to do his office: Thus the fee of 209. called bar fee, time 
out of mind taken by the ſheriff of every priſoner that is acquitted, is 
not againſt this ſtatute; for it is not taken for doing his office. 2 In}. 
210. 

But there ſeems to be no neceſſity for this diſtinction, for it cannot be 
intended to be the meaning of the ſtatute to reſtrain the courts of juſtice, 
in whoſe integrity the law always repoſes the higheſt confidence, from 
allowing reaſonable fees for the labour and attendance of their oflicers ; 
for the chief danger of oppreſſion is from officers being left at their liberty 


to ſet their own rates on their labour, and make their own demands; 


but there cannot be ſo much fear of theſe abuſes, while they are reſtrained 
to known and ſtated fees, ſettled by the diſcretion of the courts, which 
will not ſuffer them to be exceeded, without a proper reſentment. 1 


How. 171, . 316 4 2. | $ 


But in the eccleſiaſtical court, a perſon was libelled againſt for fees, and 
upon motion a prohibition was granted, for that it was holden that no 
court hath a power to eſtabliſh fees : the judge of a court may think them 
reaſonable, but that is not binding; but if on a quantum meruit a jury 
think them reaſonable, then they become eſtabliſhed fees. 1 Salk. 333. 

The fees in ſeſſions, for traverſing, trying, or diſcharging indictments, 
diſcharging recognizances, and the like, do vary according to the diffe- 
rent cuſtoms in different places. Dalt. c. 41. 


Shall yield twice as much | At the common law this offence 1s ſeverely 
puniſhable, at the king's ſuit, by fine and impriſonment, and alſo by a 
removal from the office in the execution whereof it was committed. 
And this ſtatute doth add a greater penalty than the common law did 


give; for hereby the plaintiff ſhall recover his double damages. 2 Inft. 


210, I 171. #. 4317: /. . 


And by the 31 El. c. 5. Actions for extortion may be laid in any 


county. : 


At the king”s pleaſure] That is, by the king's juſtices, before whom the 


cauſe depends. 2 If. 210. 


Indictment for extortion. in a gaoler. 


1 * jurors for the lord the king, upon their oaths preſent, that A. O. late 


/ - i the ſaid county, y:0man, on the — day of ——— in the 


* Jear of the reign of — was taken upon ſuſpicion of having committed a certain 
felony, by '——conflable of ——in the ſaid county, by virtue of g warrant di- 


retled to the faid——under the hand and ſeal of R. B diclor of laws, then 
aud yet one of the juſtices of our ſovereign lord the king, aſſigned 4 keep the 
P p peace 
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although it is not capital. 


Extortion. 


peace in the ſaid county, and was on the ſame day and year committed by him 75. 


faid R. B. to A. G. keeper of the gaol of our ſaid — lord the Ring at 
in the ſaid county, under the cuſtody of hum the ſaid A. G. to be ſafely kept 
upon ſuſpicion of the felony aforeſaid, and the ſaid A. O. was detained in thy 
priſon under the cuſtody of the ſaid A. G. from the time that he was committed 
to the ſaid priſon for one month from thence next enſuing, upon ſuſpicion of the 
ſaid felony ; nzvertheleſs the ſaid A. G. in no wiſe regarding the ſtatule in thy 
caſe made, and the 'penalty therein contained, did on the diy of ——q 
aforeſaid in the ſaid county, demand and receive pounds of unlawful 
money of Great Britain of and from the ſaid A. O. for eaſe and fawur in the 
ſaid gaol for the ſaid time, in contempt of our ſaid ſavereign lord the king, aud 
againſt the form of the flatute aforeſaid, and againſt the peace of our ſaid ſove- 
reigu lord the king, his crown and dignity. 


Indictment for extortion of a bailiff. 

T HE jurors for our lord the king upon their oath preſent, that A. B. late 
of in the ſaid county, yeoman, being bailiſf of the hundred f. 

in the ſaid county, on the day of- in the year of the reign of 
at in the ſaid county, by pretext and colour of his ſaid office, did un- 
juſtly and by extortion take and extort æs. of one A. I. of ——1 the ſaid county, 
yeoman, one of the freeholders qualified to ſerve upon juries in the ſaid county, ty 
excuſe the ſaid A. I. from attending or appearing at the afſizes that were then 
next to be Holden in and for the ſaid county, when in fact the ſaid A. I. was not re- 
turned by the ſheriff of the ſaid county in any panel of jurors, and alſo when in- 
deed ud ſuch ſum of money was due to the ſaid A. B. for his fee for excuſins the 
attendance or appearance of the ſaid A. I. at the 1fſizes aftreſaid, ib the evil 
example of other offenders, 19 the great dimage , him the ſaid A. I. and againſt 
the peace of our ſaid lord the king, his crown and dignity. 


Felony. Miſpriſion of Felony, and Theftbote, 


* 


J. Felony. 


ELONY is generally ſuppoſed to come from the Saxon fell, which 
| ſignifieth fierce, or cruel ; of which the verb e ſignifieth to throw 
down or demoliſh ; and the ſubſtantive of that name is uſed to ſigniſy 2 
mountain rough and uncultivated. But the ſame word, with a littie va- 
riation, runneth through moſt of the European languages, and fignificth 
more generally an offence at large; and the Saxon word fællan ſignifieth to 
offend, and fallniſſè an offence or failure and although felony, as it is now 
become a technical term, ſigniſieth in a more reſtrained ſenſe an offence 
of an high nature, yet it is not limited to capital offences only, but {till 
retaineth ſomewhat of this larger acceptation ; for petit larceny is felony, 


It 


Felony, &c. 


It would ſwell this title near to the bigneſs of half the book, to ſet 
down every thing which may be comprehended under this word felony . 


therefore it is neceſſary to refer the conſideration of the ſeveral particular 


kinds of felonies to their reſpective titles; as for inſtihce, Homicide, Rob- 
bery, Burglary, Rape, Coin, Forgery, and many others; and eſpecially the 
law relating to ſtolen goods of all kinds belonging to title Larceny. 

The method of bringing a felon to juſtice from the firſt commiſſion of 
the felony, to his condemnation and execution, ts treated of under the 
ſeveral titles of Hue and Cry, Arre/t, Examination, Bail, Commitment, Gaol, 
Arraignment, Appeal, Indictment, Mute, Confeſſion, Furors, Evidences, Clergy, 
Judgment, Attainder, Forfeiture, Tranſportation, Execution. And the courſe 
and whole procedure of trying an offender, is treated of under title 


Seſſions. 


II. Miiſpriſion of felony. 


Miſprifion of felony (from the French word meſpris, a neglect or con- 
tempt, 3 Inſt. 36.) is the concealing of a felony which a man knows, but 
never conſented to: for if he conſented, he 1s either a principal or acceſ- 
fary in the felony, and conſequently guilty of miſpriſion of felony and 
more. 1 H. H. 374. | 

For it is ſaid, that every felony includes miſpriſion of felony, and may 
be proceeded againſt as a miſpriſion only, if the king pleaſes. 1 Haw. 


125. u. ug I. 
The puniſhment of miſpriſion of felony in a common perſon, is fine 
and impriſonment ; in an officer, as ſheriff or bailiff of liberties, impri- 


ſonment for a year, and ranſom at the King's pleaſure, by the ſtatute of 


3 £4. 1. e. 9. | 

If any perſon will fave himſelf from the crime of miſpriſion, he muſt 
diſcover the offence to a magiſtrate with all ſpeed that he can. 3 Inf. 
140. 

Miſpriſion, in a arger ſenſe, is uſed to ſignify every conſiderable miſ- 
demeanor, which hath not a certain name given to it in the law. 


III. Theftbote. 


Theftbote (from the Saxon words theft and bote, boot or amends) is, 
where one not only knows of a felony, but takes hig goods again, or other 
amends not to proſecute. 1 Haw. 125. u. 252. /. 5. 

But the bare taking of one's own goods again, which have been ſtolen, 
75 offence, unleſs ſome favour be | ne to the thief. 1 Haw. 125. ib. 

This offence is very nearly allied to felony, and is ſaid to have been an- 
cently puniſhed hf fg but at this day it is puniſhable only with ran- 
ſom and impriſonment, unleſs it were accompanied with ſome degree of 
maintenance given to the felon, which makes the party an acceſſary after 
the fact. x Haw. 125. n. 252. J. 6. | 
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Information againſt a perſon for felony. 


County of HE. infermation and complaint of A. I. of in the county 

Dublin, 5 77 yeoman, made on oath before me J. P. Eſq : mes 
his Mayeſty*s juſtices of the peace for the ſaid county, the———day ef——in th; 
year that yeſterday in the night er early in the morning of this day, divers 
goods of him the ſaid A. I. 10 wit— have feloniou/ly been /tolen, taken and 
carried atay from the houſe of him the ſaid A. I. at aforeſaid in the count 
aforeſaid, and that he hath juſt cauſe to ſuſpett, and doth ſuſpett, that A. C. 
late 0 yeoman, feloniouſiy did fteal, take and carry away the ſame, (or 
otherwiſe as the caſe may be ; ) And thereupon the ſaid A. I. prayeth that juſtice 
may be done in the premiſſes before me. £4 


J. P. 


Warrant for felony. 


County of Dublin. re the conſtable of. 


ORASMUCH as A. I. of in the county S. yeoman, hath 
this day made information and complaint upon oath, before me one 
of his Majgſty's juſtices of the peace for the ſaid county, that this preſent day 
divers goods of him the ſaid A. I. to wit, ——have felonioufly been ftolen, taken, 
and carried away from the houſe of him the ſaid A. I. at aforeſaid in the 
county aforeſaid, and that he hath juft cauſe to ſuſpect, and doth ſuſpect, that 
A. O. late of -yeoman, felonioufly did ſteal, take, and carry awvay the 
ſame [Or otherwiſe. as the caſe ſhall be: ] Theſe are therefore to command yiu 
forthwith to apprehend him the ſaid A. O. and to bring him before me to anſwer 
unto the ſaid information and complaint, and to be further dealt withal according 
to law. Herein fail you not. Given under my hand and ſeal the - day if 
in the year | 


The forms of indictments for ſtolen goods of various kinds, are in. 
ſerted under the title Larcenp. | 


Fire. 


Magiſtrates, I. Y the 2 G. 1. c. 5. Upon the breaking out of any ſire within the 
5 7 to attend city of Dublin, or any other city or town corporate in this king: 
ea dom, the chief magiſtrate, conſtables and beadles of ſuch city or to.] 


corporate, upon notice thereof, ſhall immediately repair to the _ 
where 


4 
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where the ſaid fire ſhall happen, with the badges of their authority, and 

he aiding and aſſiſting, as well in the extinguiſhing the ſaid fires, and cau- 

ſing people to work at the engines for throwing up water for the extin- 

iſhing fires in ſuch cities or towns corporate where ſuch engines are or 

Fall be provided; as alſo, in OY goods being ſtolen, and ſhall ſeize Perſons pil- 
and apprehend all ill-diſpoſed perſons that they ſhall find ſtealing and pil- fering, to be 
fering from the inhabitants. ſeized, 

2. Alſo the ſaid chięf magiſtrates, conſtables, and beadles, ſhall give 


their utmoſt aſſiſtance to help the inhabitants to remove their goods. 

4. By 6G. 1. c. 15. The church wardens of every pariſh within the Fire-cocks to 
city of Dublin, and liberties thereof, and liberties adjoining, may make, » placed on 4 
place, or fix, at the charge of ſuch reſpective pariſh, upon the mains and 3 20 
pipes, belonging to any water- work whatſoever, within the place afore- 
faid, where ſuch mains and pipes are laid within the ſaid city and liberties, 
ſuch and ſo many ſtop-blocks of wood, with a two-inch plug, or ſuch and 
ſo many fire-cocks to go into each main and pipe, and to be placed at ſuch 
diſtances in any ſtreet and place where ſuch church-wardens ſhall direct 
or appoint, and the top of ſuch ſtop- blocks to lye even with the pavement 
of each ſtreet or place, to the intent ſuch plugs or ſire- cocks may always 
upon occaſion of any ſire be opened, and let out the water without any 
loſs of time in digging down to the pipes. 

4. And the church wardens fhall fix any mark or writing in the front 
of any houſe over againſt the ſaid place, for the better making known 
where ſuch ſtop- blocks and fire-cocks do lye, and keep an inſtrument in 
each houſe where the mark is fixed to open the plug or tire-cock. 

5. Such ſtop-blocks, plugs, and fire-cocks, to be repaired at the charge Fire-cocks to 
of each pariſh where they ſhall be ſo placed; and every pariſh within the be repaired at 
city and ſuburbs of Dublin, and liberties adjoining, ſhall at all times have * —_ of 

. "i . e pariſh. 
and keep in good order and repair, in ſome known and publick place x,.,, pariſ 


wir hin each pariſh, a large engine, and alſo an hand-engine to throw up to have a 
large engine, 


water for the extinguiſhing of fires. 
6. And alfo ſhall provide, keep, and maintain, one leather pipe and Ie. 


ſocket of the ſame ſize as the plug or hre-cock, that the ſocket may be 
put into the pipe, to convey the water clean without loſs of time or help 
of bucket into the engine. | 
And in default of making, placing, fixing, and continuing ſuch Preſentment 

ſtop-blocks or fire-cocks, on the ſeveral mains and pipes; as alſo in default in caſe of de- 
of having and keeping in good repair ſuch large engine, hand-engine, * 
leather pipe and ſocket as aforeſaid; the reſpective grand. juries of the 
reſpective counties where ſuch pariſh lies, ſhall, at the quarter-ſeſſions for 

ſuch county, preſent and charge upon the ſeveral inhabitants of ſuch 

pariſh, ſuch ſum of money as may enable the church-wardens to buy and 

provide ſuch ſtop-blocks with a two-inch plug and fire-cock, as ſhall be 

neceſſary to be fixed in ſuch pariſh. 

8. And alſo to buy and provide within ſuch pariſh a large engine, and 

a hand-engine, to throw up water, with one leather pipe and focket of 

the lame fize as the plug or fire-cock, the ſame to be levied on the faid 


parith, as other publick monies are levied within the faid county. : 
| 9. The 


. 
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Perſons to be 9. The miniſter, church-wardens, and pariſhioners, of the ſeveral 
appointed to pariſhes within the ſaid city and ſuburbs, and liberties adjoining, in their 
8 a reſpetivqgeſtries every year, on the firſt day of Januar), or within two 
; days after, ſhall appoint one or more perſon or perſons in each pariſh to 
take care of the ſaid engines, leather pipe and ſocket, and of the ſeveral 
ſtop- blocks and fire-cocks, on the mains and pipes within the ſaid pariſh, 
who from time to time, as there ſhall be occaſion, ſhall, at the charge of 

the ſaid pariſh, keep and maintain them in good order and repair, 
Penalty on 10. If the perſon or perſons ſo appointed, ſhall neglect or omit to keep 
ſuch perſons them in good order and repair, being convicted thereof before two juſtices, 
for neglect, hy the oath of one or more witneſſes, they ſhall forfeit ten pounds, one 
Oc. moiety to the informer, the other to the church-wardens of the ſaid 
pariſh, to be laid out in providing, maintaining, and repairing ſuch 
engine or __—_ leather pipe and ſocket, to be recovered by warrant 
from two juſtices, by diſtreſs and fale of ſuch offender's goods, the over- 

plus, if any be, to be returned to the owner, 
Rewards for 11- The firſt engine-keeper, who in the city of Dublin, and liberties ad- 
bringing fire- joining, brings a pariſh-engine to help to extinguiſh any fire, if in good 
engines, order and compleat, with a ſocket hole and leather pipe, ſhall be paid 
twenty ſhillings; the keeper of the ſecond pariſh-engine that ſhall be 
brought to a fire, ſhall be paid ten ſhillings, and the third five 
ſhillings by the church wardens of each pariſh where ſuch fire ſhall 
happen. 

Th. The money to be afterwards charged and paid by the inhabitants 
of ſuch pariſh, to reimburſe the church-wardens, as other pariſh ceſles 
are raiſed. 

13. And in default of payment, ſuch reward ſhall be recovered from 
the church-wardens where ſuch fire ſhall happen, by warrant from two 
Juſtices of the peace, by diſtreſs and ſale of ſuch church-wardens goods, 
the overplus, if any, to be returned to the ſaid church-wardens. 

By 11, 12 G. 3. c. 14. . 1. On fix days before iſt June, 1772, 
veſtry of every pariſh, in every city and town corporate, except ſuch 
for which particular proviſions made by ſome law, to aſcertain the 

rice of a fire engine, oc. 

Se. 6. Pariſhioners, Ec. may make bye-laws, c. relative to per- 
ſons employed about ſuch fire-engines, Ic. and every perſon employed 
acting contrary forfeit 105. on proof before a juſtice. 


A warrant to levy ten pounds on an engine-keeper for not keeping 
. the engine in repair. 


| To the conſtable of the pariſh of 
County of the City of HEREAS A. B. appointed by the miniſter, 


Dublin, to wit. 'churchwardens, and pariſhioners of the pa- 


riſh of C. in the county aforeſaid, to take care of the engines, leather-pipe and 


ſocket, and of the ſtop-blocks and fire-cocks in the ſaid pariſh, hath this pre- 
ſent day been duly convicted before us C. D. and E. F. eſquires, two 752 
1 „ Majeſty's 
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Fire. 


Majeſty's juſtices of the peace for the ſaid county, by the oath G. H. and 
I. K. of negledting to take care of, and keep in repair, the engines, leather- 
pipe and ſocket, Neop-blocks and fire-cocks of the ſaid pariſh, whereby he hath for- 
feited the ſum of ten pounds : Theſe are therefore, in his M aje/ty's name, to 
require and command you, forthwith to levy the faid ſum of ten pounds on 
the goods of the ſaid A. B. by diſtreſs and ſale thereof, rendering him the over- 
plus; and that you pay one moiety thereof to L. M. of the pariſh aforeſaid, 
who informed us of the ſaid offence, and the other moiety to the churchwardens 
of the ſaid pariſh, to be laid out in repairing ſuch engines, leather-pipe and 
ſocket, ſhop-blocks and fire-cocks : Hereof fail not. Given under our hands and 
ſeals. 


A warrant to levy the reward for an engine-keeper bringing an 
engine to a fire. 


To the conſtable of the pariſh of 


County of the City of HEREAS Proof hath been this day made 

Dublin, to wit. : before us C. D. and E. F. eſquires, two of 
his Majeſty's juſtices of the peace for the county aforeſaid, that A. B. engine- 
keeper of the pariſh of C. in the ſaid county, was the firſt engine-keeper who 
brought a pariſh engine to the fire which lately happened in the pariſh of B. 
whereby he is intitled to be paid the ſum of twenty ſhillings by the church- 
wardens of the ſaid pariſh of B. and that the ſaid A. B. did demand the 
ſaid ſum of twenty ſhillings from G. H. and I. K. the churchwardens of the 
ſaid ne 4 and that they refuſed to pay the ſame : Theſe are therefore, in 
his Maje/ty's name, to require and command you, forthwith to levy the ſaid 
fun if twenty ſhillings, on the goods of the ſaid G. H. and I. K. or either 
of them, by diſtreſs and ſale thereof, rendering the overplus; and that you 
pay the ſame to the ſaid A. B. Here fail not. Given under our hands and 


feals (and ſo forth.) 


Fireworks, 


. DV the 5 Geo. 2. cap. 12. It ſhall not be lawful for any perſons to 
nahe or cauſe to be made, or ſell or expoſe to ſale any ſquibs, roc- 

kets, ſerpents, or other ſire- works, or any caſes, moulds, or other im- 
ple nts for the making any ſuch ſquibs, or for any perſons to permit any 
ſquibs or other 3 


lodgings, or habitations, or place thereto belonging, or adjoining into 

any public ſtreet, road, or paſſage, or for any perſons to throw or ſire, 

or to de aſſiſting in the throwing or firing of any ſquibs or other fire- 

works, into any publick ſtreet, houſe, ſhop, river, highway, road or A common 

pallage, and every ſuch offence ſhall be adjudged to be a common N nuſance. 
2. 


to be thrown or fired from or in their houſes, 
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Making or 
firing ſquibs. 
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penalty ot 2. If any perſons ſhall make or cauſe to be made, or ſhall give, ſell, ot 

five pounde. utter any ſquibs, or any moulds or implements for the making any ſuch 
ſquibs, every ſuch perſon ſo offending, and being thereof convicted before 
one juſtice of the peace, or chief magiſtrate of the place where ſuch of. 
tence ſhall be committed, by the confeſſion of the parties, or the oaths 
of two witneſſes, ſhall forfeit hve pounds. 

Permitting And if any perſons ſhall permit any ſquibs to be thrown or fired from 

ſquibs to be their houſes, ſhops, lodgings, or habitation, or in any place thereto he. 

fired, longing or adjoining into any public ſtreet, road, or paſſage, or any other 
place, every ſuch perſon ſo offending and being thereof, as aforeſaid, con. 
victed, ſhall forfeit twenty ſhillings. 

4. The ſaid ſeveral forfeitures to be levied by diſtreſs and ſale of the 
goods of every ſuch offender, by warrant of the juſtice or chief magil. 
trate, before whom the convictions ſhall be made, the one halt of the 
forfeitures to be to the uſe'of the poor of the pariſh where ſuch offence 
{hall be committed, and the other half to the uſe of them who ſhall pro- 
ſecute and cauſe ſuch offenders to be convicted. /. 2. $ 3. 

Throwing 5. If any perſons ſhall throw or fire, or be aiding or afliſting in the 
ſquibs. throwing or firing of any ſquibs into any publick ſtreet, houſe, ſhop, ri. 
5 ver, highway, or paſlage, every perſon ſo offending, and being thereof, as 
aforeſaid, convicted, ſhall forfeit twenty ſhillings, to the uſes aforeſaid, 


Committal 1 6 And if the perſons ſo offending ſhall not immediately, upon their 

for want of heing convicted, pay to the juſtice or chief magiſtrate, before whom ſuch 

* conviction ſhall be made, the ſaid forfeitures for the uſes aforeſaid, ſuch 
Juſtice or chief magiſtrate are required by warrant to commit ſuch perſons 

to the houſe of correction within the county or liberty where ſuch of- 
fence ſhall be committed, there to be kept at hard labour for any time not 
exceeding one month, unleſs ſuch offender thall ſooner pay ſuch ftorteitures 
to the ſaid juſtice. 

Proviſoe. 7. Provided that it ſhall be lawful for the maſter, lieutenant, or com- 
miſſioners of his Majeſty's ordnance, or any other perſons to be by any 
of them authorized to give orders for the making any ſorts of fire-works, 

cos be uſed and fired according to ſuch orders. /. 4. 

General iſſue. 8. Any perſon ſued for putting in execution this act, may plead the il. 
ſue of not guilty, c. and if the plaintiff be nonſuited, or a verdi pals 
for the defendant, or if ſuch plaintiff diſcontinue his action, or if upon 
demurrer judgment be given for the defendant, ſuch defendant ſhall have 


his full treble colts. / 5. 


Summons for ſelling ſquibs. 


County of Dublin,? , 
to wit, 5 Nr. 


| F bh”; SE are in his Majehty” s name to command you to appear before me, oli 
of his Majeſty's juftices of the peace for the ſaid county, on———t* 
-a of tf the clock in the 


non, to ſhew cauſe why ile 
penaliy 


Fireworks. 


penalty of foe pounds ſhould not be levied on your goods and chattels for having 
fold, as I am informed, ſquibs, rockets, &c. contrary to the ſtatute in that caſe 
made : And hereof fail not. Given under my hand and ſeal thi day 


f— 


A warrant to levy the forfeiture for ſelling ſquibs or other fire- 
works. 


To the conſtable of : 


County of : HEREAS A. B. and C. D. of E. in the county 1fore- 
—to wit. } y ſaid, this day made oath before me F. G. Eſq; one of his 
Majeſty's juſtices of the peace for the ſaid county, that I. K. of L. in the ſaid 
county, did, on the ſecond day of this inſtant Auguſt, at L. aforeſaid, ſell [or, 
make, or, expoſe to ſale, as the caſe is] one dozen of /quibs, | rockets, ſer- 
pents, or other fire-works, as the caſe is] contrary to the ſtatute in that caſe 
made and provided, whereby he hath forfeited the ſum of five pounds : Theſe are 
therefore, in his Majeſty's name, to command you, forthwith to levy the ſaid ſum 
of five pounds on the goods of the ſaid I. K. by diſtreſs and ſale thereof, render- 
ing the overplus ; and that you pay one moiety thereof to the. church-wardens 9 

the pariſh of L. aforeſaid, for the uſe of the poor of the ſaid pariſh, and the other 
moiety to R. S. of L. aforeſaid, who proſecuted the ſaid I. K. to conviction, for 
the ſaid offence. Hereof fail not. Given 


ſhillings for throwing ſquibs. 


Warrant to apprehend a perſon for caſting ſquibs into the publick 
ſtreet, 


To the conſtable of 


HEREAS complaint and information upon oath hath been made unto 
me, one of his Majeſty's juſtices of the peace for the ſaid county, that 
in the ſaid county, did on the———day of ——caft fquibs, rockets, 
&c. into the publick ſtreet at in the ſaid county, contrary to the ſtatute in 
that caſe made ; whereby the ſaid hath forfeited the ſum of twenty ſhil- 
liugs : Theſe are therefore in his Majeſty's name to command you 10 apprehend the 
4 —amnd to bring him before me to anſwer to the ſaid complaint, and to 
be further dealt withal according to law, Gruen under my hand and ſeal this 
aq 0 | | | 


3 ö 


— j 


Q,q Commitment 


The like warrant, mutatis mutandis, to levy the forfeiture of twenty 
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Commitment to the houſe of correction for non-payment of the 
penalty mentioned in the preceding warrant. 


To the keeper of the houſe of corredion at 


Herewith ſend you the body cf. who was this day convicted upon D 

1 before me, one of his Majeſty's juſtices of the pe ice for the ſaid county, jo; 

caſting /quibs, &c. into the publick ſtreet at whereby the adi 
hath forfeited the ſum off. which he refuſed immediately to pay unts me, 
according to the direction of the ſtatute in that caſe made I therefore commind 
2 to reterve the ſaid into your cuſtody, and. him ſafely keep to hard la. 

bour for the ſpace of one month, until he ſhall ſooner pay the ſaid forfeiture : 
And for fo doing this ſhall be your ſufficient warrant. Grven under my hand and 
ſeal the day of- in the year of our Lord 


Fiſh and Fiſhing. 


J. Of preſerving the breed of fb. 


11. Fiſhing with unlawful engines. 
III. Fiſhing at unlawful times. 


IV. Of packing fiſh. 
. Of ie g the breed of fiſh. 


Taking ee! or 1, Y the 10 C. 1. J 3. c. 14. No perſons with any net wheel or other 

ſalmon fry. D device or engine, ſhall take any fry, &c. of eels in any water falt 
or freſh ; and no perſons ſhall willingly take or deſtroy by any wheel-net, 
net of hair or other engine, angling only excepted, flood-gate, ſalmon- 
pipe or at the tail of any mill or weir, or in any rivers of brooks ſalt or 
freſh, the young fry of ſalmon called lakeſpinks, ſmowtes or ſalmon 


peals. / 1. 
penalty ſor 2. And no perſon ſhall uſe or ſet or take any ſalmon with any ſtop-nets, 
offences. ſtill-nets, or ſtanding-nets; and if any perſons offend in any of the 


points before rehearſed, ſuch perſons ſhall forfeit for every ſuch offence 

forty ſhillings and the fiſh, and alſo the unlawful nets and other unlaw- 

| ful engines made, kept, or uſed for taking or deſtroying of the young 

| | . fry of eels or ſalmon, or ſetting out of the ſaid ſtop-nets or taking the 

ſalmon therewith, the one half of the ſaid forfeiture ſhall be to the King 

| and 17 other half to him that will ſue for the ſame in any court of 
'1 | record. | 

1 3- And the juſtices of aſſizes and the juſtices of the peace in every aſlize 

4 and quarter ſeſſions, ſhall have authority not only to enquire of offences 


committed contrary to this act, but alſo to hear and determine the 925 
an 


Fiſh and Fiſhin. 287 


and to inflict due puniſhment by fine, impriſonment, or otherwiſe ac- 
cording to this act, 

4. And by the 12 G. 1. c. 7. If any perſon during the months of Killing ſal- 
February, March, April, or May in any year, ſhall in any one day take or mon-fry. 
kill to the number of twelve ſalmon-fry, whether it be by angling or any 
other way whatſoever, and ſuch perſon ſhall be thereof convicted upon 
their appearance or default after ſummons, by the oath of one credible 
witneſs before any juſtice of the peace of the county, city, or town 
corporate where ſuch offence ſhall be committed, every ſuch perſon ſhall 
forteit ten ſhillings. 3. , 

5. And it ſhall be lawful for ſuch juſtices by warrant to levy the faid warrant of 
ten ſhillings by diſtreſs and ſale of the offenders goods, one half thereof diſtreſs. 
to be for uſe of the informer, and the other to the poor of the pariſh 
where the ſaid offence ſhall be committed. /, z. | 

6. And for want of ſufficient diſtreſs, it ſhall be lawful for ſuch juſtice Committal. 
by warrant to commit ſuch offender to the common gaol of the county, 
city, or place where ſuch offence ſhall have been committed, for any time 
not exceeding ten days, unleſs fuch offender ſhall ſooner pay the penalty 
ſo forfeited, and upon ſuch payment to be diſcharged. /. 3 

7. Stat. 17 & 18G. 3. c. 19. /. 8. Whereas great quantities of ſal- Obſtructions, 
mon fry are obſtructed from returning to the ſea, and deſtroyed at the 
tails of mill-ſtreams by dams and obſtructions acroſs the ſtreams under 
the water wheels of ſaid mills: if any ſuch dams or obſtructions are diſco- 
vered, or any implement or inſtrument uſed at ſaid places to obſtruct or 
deſtroy the ſalmon fry, the proprietor, miller, or principal acting perſon 
of ſuch mill, where ſuch dams or obſtructions made, or implements 
found, ſhall, on proof thereof by one or more credible witneſſes, be- 
fore any juſtice, forfeit five pounds, recovered as other penalties in this 
act. 230 

8. Stat. 23 & 24 G. 3. c. 40. ſ.g. Any perſon who ſhall keep down Shutting ſal- 
gates of hatches of any ſalmon weir, or uſe other means on ſuch fiſhery mon weirs, 51. 
weirs to prevent the ſalmon from going up rivers to ſpawn, after the Per . 
time limited by act of parliament for taking fiſh in ſaid weirs has ex- 

pired, ſhall for every day, on any part of which ſaid gates kept down or 
ſhut, forfeit five pounds by civil bill, one half to informer, the other 
to poor of the pariſh. | 1 | 

9. Stat. 26 G. 3. c. Zo. 1 14. More effectually to preſerve ſalmon fry: Weirs to be 
all conſtables and ſub- conſtables for each barony are required twice every examined. 
week from firſt of March to fifteenth of May to inſpect and examine all 
mill dams, weirs, ſluices, fiſhing weirs, and other places on any river, 
where ſuch fry uſually on paſſage to the ſea; and if they diſcover any 
net, buſh, baſket, or engine athxed or erected for taking ſuch, or any 
quantity taken at ſuch mill weir, ſluice, or other weir, or any number 
in poſſeſſion of owners of ſuch, they are to give immediate information 
to any juſtice for county where offence committed, and on proof be en- 
titled to full ſum adjudged to be levied by ſuch juſtice, in purſuance of | 
the clauſe againſt deſtroying ſalmon try in twenty third and twenty 1 
fourth of his Majeſty, and alſo further five pounds, raiſed by grand 
jury next general aſſizes off the barony where offence committed, and 


Q 2 paid 
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paid to ſaid conitables by treaſurer, on affidavits of having given infor- 
mation, and procured penalty to be levied : if ſub- conſtable required to 
inſpect mills, dams, fluices, and weirs, in his barony, during ſalmon 
fry in paſſage to the ſea, by any qualified to appoint inſpectors of inland 
{iſheries as aforeſaid, refuſe or neglect the fame, and to give information 
of offence againſt this act, ſuch ſub-conſtable ſhall upon information 
upon oath before one juſtice be rendered incapable of receiving from trea. 
ſurer the half years ſalary preſented preceding aſſizes, but forfeit to uſe 
of the county infirmary. 


II. Fiſhing with unlawful engines. 


'8 
| 
4 
: 
4 
. 
9 
1 
q! 


Ke-ping 1. By the 2 G. 1. c. 21. No perſon ſhall make, have, or keep any 
ſpears, or liſter or ſpear for killing of ſalmon, or make uſe of any light upon any 
uſing lebts. freſh water river above the —_— of the tide, or ſhall make a f any 
| nets or other engines for taking ſalmon = at any mill-tail; and perſons 
offending herein, ſhall, for every ſuch offence, forfeit twenty ſhillings, 
to be levied and diſpoſed of in manner hereafter directed; as alfo ſuch 
nets employed or made uſe of contrary to this act. / 1. 
geizme of en- 2. And it ſhall be lawful for any perſon, without other warrant than 
gines, Fc. this act, to ſeize any liſter or ſpear proper for killing ſalmon, or wheel. 
baſket, or engine proper to take ſalmon fry, alt:.»ugh the fame hath na: 
been made uſe of to that purpoſe, and to carry the fame beiore ſome 
Juſtice of the peace of the county where the ſame ſhall be ſeized, who are 
required to deſtroy the ſame. _ 
Apprehend- 3. It may be lawful for any perſon, without other warrant than this act, 
ing offenders. to ſeize and bring before one Juſtice of the peace, every perſon whom he 
ſhall find offending contrary to this act, who is impowered upon convic- 
tion, by the teſtimony of one witneſs, of any perſon offending in any of 
the afore-mentioned particulars, to iſſue their warrants for the raiſing the 
ſeveral afore-mentioned penalties upon the goods of the offenders, which 
IS penalties, when levied, are to be paid to the informer. , 2. | 
Committa!, 4. And in caſe the perſons ſo offending ſhall refuſe or not be able to pay 
| the fine by this act impoſed, the ſaid juitices ſhall by warrant under their 
hands and ſeals, commit ſuch perſon to the houſe of correction or work- 
houſe for any time not exceeding one month, there to remain at hard 
labour and have due correction, or to be publickly whipt in the next 
1 | market town, the next market day. 
| Faces blacked 5. And by the 12 G. 1. c. 7. It ſhall be lawful for any perſons with- 
or diſguited: out other warrant than this act, to ſeize and bring before one juſtice of 
the peace of the county where the offences ſhall be committed, ſuch perſons 
5 as they ſhall find fiſhing with their faces blacked or diſguiſed, and alſo 
ſuch perſons as ſhall be found in or near any rivers, with their faces blacked 
or otherwiſe diſguiſed, though ſuch perſons be not actually fiſhing at the 
time of ſuch ſeizure. . 1, 1 
Penalty of 6. Which juſtice, upon conviction of ſuch offenders by the oath of one 
40. credible witneſs, ſhall, by his warrant, levy by diſtreſs and fale of the 
goods of fuch offenders, forty ſhillings, one moiety whereof ſhall be 
given 


or. given to the informers, and the other moiety to the poor of the pariſh, 

to where ſuch offence ſhall be committed. | 

10n 7. And in cafe no ſufficient diſtreſſes can be had whereout to levy the Committal. 

nd aid forty ſhillings, the faid juſtices ſhall, by warrant, commit ſuch per- 

ion ſons to the houſe of correction or work houſe, for any time not exceed- 

ion ing thirty one days, there to remain at hard labour, and to have due 

ea. correction. 

uſe 8. Stat. 17 & 18 C. 3. c. 19. /. 1. After 24th June 1778, no perſons sag .... 
whatſoever not qualified, except as herein mentioned, ſhall have, keep, Sc continued 
or uſe any net, leap, piſche, gaff, ſpear, or lyſter, or other engine, boat to ſt . 
or curragh, (angling rods with lines and hooks excepted) other than 4991 by 23. 
makers or ſellers thereof, and owners of rivers, or parts of rivers, for ** 34 0 
the time being; and it ſhall be lawful for any owner of any river or 

my fiſhery, or of part, and every perſon by owners appointed, to ſeize, de- . 

ny tain, and keep * Pre Few uſe 7 ſuch cott, boat, curragh, or —_ 

n net, leape, piſche, „ ſpear, or lyſter, and other engine for catching 

s, of 1 2 t as ire.” which hey ſhall find uſed bn tals, or in cul! 

Js, tody or poſſeſſion of any perſons whatſoever not qualified as herein 

ch mentioned, fiſhing in any river, or inland fiſhery, lake, or inland water 
whatſoever, without the conſent of owners, under their hand, and- 

an for any perfons whatſoever authorized by warrant under hand and ſeal 

el. of any juſtice of peace of the ſame county, or county of city or town, 

It in day-time to ſearch houſes, outhouſes, or other places of any perſon 

ne hereby prohibited to have, keep, or uſe the ſame, as ſhall be ſuſpected 

re to have or keep in poſſeſſion or cuſtody any boat or curragh, net, leape, 
piſche, gaff, ſpear, or lyſter, or other engine, except as before, and the 

t, fame and every or any of them to ſeize, detain, and keep, to their own 

le uſe, or other wiſe to cut in pieces and deſtroy as things by this law prohi- 

: bited to be kept by perſons of their condition. 

) 

5 IIl. Fiſbing at unlawful times. 

y ; 1. And by the 31 G. 2. c. 13. No perſon ſhall, at any time between Inflruments 

r the twelfth day of Auguſt, and firſt day of February, in any year, fiſh. in for killing 

: any river with any net, fiſhing-rod, or other inſtrument, or carry on mon. 

] the bank of any river, any gaft, loop, net, liſtcr, or ſpear, orany other 

t inſtrument for killing of falmon. /. 1. | | | 

2. And if any perſon ſhall offend herein, every ſuch. offender, being penauy of 5 

thereof convicted by confeflion, or by the teſtimony of one ſufficient | 
witneſs upon oath, before ſome juſtice of the peace for the county where 


ſuch offence ſhall be committed (which oath, fuch juſtice of the peace is 
required to adminiſter) ſhall, for every ſuch offence, forfeit five pounds, 
to be levied by the warrant of ſuch juſtice, by diſtreſs and ſale of the of- 


=_ W AS 1 


3. And if no ſufficient diſtreſs can be found, the offender ſhall, by the Comte! 
like warrant, be committed to the county gaol, there to remain without 1 
bail or mainprize, for ſuch time, not exceeding three months, nor leſs 
than one month, as ſuch juſtice ſhall appoint, unleſs the ſaid 1 2 

all 


fenders goods. . 
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ſhall in the mean time be paid, in which caſe the offenders ſhall be enlarg. 
. . 0 
Any perſon 4. And it ſhall be lawful for any perſon to apprehend and carry eve 
may (cize of- ſuch offender before the next juſtice of the peace for the county where 
fenders, ſuch offence ſhall be committed, together with ſuch of the ſaid inſtrument; 
as ſhall be found in his hands, without any warrant, other than the au. 
thority hereby given. : 
Proprietor of . Every proprietor or farmer of any ſalmon fiſhery, or other perſon, 
kſheries, who ſhall, at any time between the twelfth of Auguſt and firſt of January 
in any year, kill, or take, or be aiding or abetting, or acceſſary to the 
killing or taking of ſalmon in any river, being thereof convicted by con. 
feſſion, or by the teſtimony of two ſufficient witneſſes upon oath, before 
any juſtice of the peace for the county where ſuch offence ſhall be com. 
mitted, (which oath ſuch juſtice is required to adminiſter) ſhall, for every 
ſalmon ſo killed or taken, forfeit forty ſhillings, to be levied by the war. 
rant of ſuch juſtice, by diſtreſs and fale of the offenders goods, ſo as ſuch 
forfeiture, upon any one conviction, do not exceed twenty pounds, 


_— 


mo” 


9 | 

Fiſhing wth 6. Or if any perſon ſhall, in the night-time, from the twelfth day of 

lights. Augzuft to the firſt day of February, in any year, make uſe of any lighted 
torch, or any light, in any river, banks of a ford, or water courſe lead. 
ing to a river, with intention to kill or take ſalmon, being thereof con- 
victed, as aforeſaid, ſuch perſons, ſhall for every ſuch offence, forfeit five 
pounds, to be ſued for and recovered in manner herein before directed, to 
be paid to the perſons diſcovering the ſame. 

7. And the making uſe of any ſuch lighted torch, or any other light, 
in manner aforeſaid, is declared to be evidence of ſuch intention againſt 
the perſons on whom the ſame ſhall be found, unleſs the contrary ſhall 
appear : | 

Committal. Pg. And if no ſufficient diſtreſs ſhall be found, the offender ſhall, by 
warrant under the hand and ſeal of the juſtice before whom ſuch offender 
{hall be convicted, be committed to the county gaol, there to remain, 
without bail or mainprize, for any time not exceeding ſix months, and 
not leſs than three months. Fx. | 
Exceptions. 9. Provided that nothing herein contained, ſhall extend to the rivers 
Rathmalton, Lackagh Donnegall, Bundrouſe, all in the county of Donnegall; 
the river of Sigee; the river Shannon, from the ſea to the iſland of Saint 
Thomas, above the ſalmon- wier, belonging to the city of Limerick ; the 
river Boyne, Lough-Lean, the rivers of Lanne, and Caragb, in the county 
8 of Kerry; the river Lee, which runs to the city of Cork; and the river 
4 Bu, in the county of Antrim; the river Newport, in the county of Mays, 
| and alſo the river Feal, in the county of Kerry. /. 3. 
| River Feal. 10. But it ſhalFbe lawful for any perſons, qualified or impowered to 
ſiſh for ſalmon in the ſaid river Fea/, to kill and take ſalmon in the ſaid 
river, from the firſt day of February to the twentieth day of October, in 
every year; and if any perſon ſhall kill, or take, or be aiding, abetting, 
or accellary to the killing or taking of ſalmon in the ſaid river, between 
the twentieth day of October and the firſt day of February, in any year, 
ſuch perſons ſhall for every ſuch offence, be liable to the ſeveral we re- 
: 15 ſpective 
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ſpective penalties herein before mentioned, to be ſued for, and recovered 
in manner herein before directed. 

11. Every perſon who ſhall at any time, between the firſt day of March, Setting nets 
and firſt day of June, in any year, ſet any nets, cohill-net, cleave, or * 
any other inſtrument or engine, with a pretence to take eels, whereby h. 4 N 
ſalmon fry may be taken and deſtroyed, or fiſh, or be aiding or abetting, 
or acceſſary to the fiſhing with any ſet or fixed net, or cohill net, in any 
river or in any lake, or water-courſe, leading from any river, being there- 
of convicted by confeſſion, or by the teſtimony of one ſufficient witneſs 
upon oath, before any juſtice of the peace for the county where ſuch of- 
fence ſhall be committed, (which oath ſuch juſtice is required to adminiſ- 
ter) ſhall, for every ſuch offence, forfeit ten pounds /erling, to be levied 
by the warrant of ſuch juſtice, by diſtreſs and fale of the offenders goods. 

/ wi And if no ſufficient diſtreſs can be found, the offender ſhall, by the Commute. 11.8 
like warrant, be committed to the county gaol, there to remain without 1 
bail or mainprize, for ſuch time, not exceeding ſix months, nor leſs than 9 
three months, as ſuch juſtice ſhall appoint, unleſs fuch forfeiture ſhall in 5 
the mean time be paid, in which caſe the offender ſhall be enlarge, 1 

13. When any of the offences, mentioned in this act, ſhall be committed, Place of trial. | 
in, or upon any river mearing between two counties, ſuch offence may 1 
be proſecuted in either of ſuch counties. / 5. 0 | 

14. The ſeveral forfeitures before mentioned, ſhall go to the ſirſt infor- Forfeiture to = 
mer, who ſhall proſecute the reſpective offenders to conviction. / 6. the informer. on 

i5. Provided that every proſecution grounded on this act, ſhall be com- Proſecution 'Y 
| menced within three calendar months next after the offence committed. r 

7. | | 5 
g 16. Nothing herein contained, ſhall repeal any of the laws now in be- 
ing, relating to the taking of ſalmon or ſalmon fry, but the ſame ſhall 
continue in fuli force as it this act had not been made, ſo as that no per- 
ſon ſhall be convicted more than once for the ſame offence. /. 8. 

17. No perſon ſhall in the day time (that is to ſay) from ſun- riie to ſun- Filing her- i 
et, fiſh for, or kill any herrings, in any harbour, on any coaſt in this ee the 1 
kingdom, by caſting of any net for that purpoſe, under the penalty of * 
forfeiting five pounds for each offence, to be recovercd in manner herein 
before mentioned. /. . * | 2 | 

18. Alſo by the 3 G. 3. c. 35. No perſon, except the reſpective pro- Proprietors of 
prietors and farmers of the ſaid reſpective rivers and ſalmon fiſheries, ſhall t%+r'cs. 
at any time between the twelfth day of Auguſt, and firſt day of February 
in any year, fiſh in any of the ſaid rivers (or in the river Earn, or ſalmon 
iſhery of Bally/hannon, between the tweltth day of Augu/t, and the firſt | ih 
day of May, with any net, rod, or any other inſtrument whereby ſal- 1 
mon fiſh may be taken or killed, or carry a rod, gaff, loop- net, liſter, or bw 
ſpear, or any other iuſtrument, whereby fiſh may be killed or taken on 
the banks of any of the ſaid rivers. Gi. Dit 25 2157 | 
19. And if any perſon ſhall offend herein, every ſuch offender being penalty of 
thereof convicted by confeflion or by the teſtimony of any one credible five pounds. 
witneſs upon oath, before ſome one juſtice of the peace for the county 


where ſuch offence ſhall be committed, ſhall for every ſuch offence forfeit 
five 
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Committal. 


Uſing nets 
with a ſole, 


Penalty of 
five pounds, 


Limits of 
fiſheries, 


Fiſhery of 
Sligs. 


Fiſhery of 


Loughfoyle. 


Fiſhing for 


Herrings in 
day time. 
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ſive pounds, over and above the boat and nets, the fame to be levied 
the warrant of ſuch juſtice by diſtreſs and ſale of the offenders googs, 
and to be paid to the informers. 

20. And if no ſufficient diſtreſs can be found, the offender ſhall by the 
like warrant be committed to the county gaol, there to remain without 
bail or mainprize for ſuch time not exceeding three months, nor leſs than 
one month, as ſuch juſtice ſhall appoint, unleſs ſuch forfeiture ſhall in the 
mean time be paid, in which caſe the offender ſhall be enlarged. 

21. No — 2 (except the proprietors and farmers of the ſaid ſeyery 
ſalmon fiſheries, and their reſpective fithermen) ſhall make uſe of any 
boat, or fiſh with any nets of any kind, that ſhall have a ſole, rope or 
ropes, with ſinks of any kind thereunto fixed, or make uſe of any other 
* for taking or killing of ſalmon within the limits of the ſaid 
ſeveral ſalmon fiſheries throughout this kingdom. /, 2. 

22. And if any (except the ſaid proprietors and farmers, and their fiſh. 
ermen by them reſpectively employed) ſhall offend herein, every ſuch of. 
fender being thereof convicted as aforeſaid, ſhall forfeit five pounds, to. 

ther with the boat or boats, net or nets, with all and every other in. 
13 made uſe of in committing ſuch offence, the ſame to be reco- 
vered and diſpoſed of in manner herein before directed. 

23. And the limits and bounds of every falmon fiſhery in this king. 


dom, are hereby deemed and underſtood to be ſuch as have been ſeverally 


held, poſſeſſed, and enjoyed, by the reſpective proprietors, and farmers 
deriving under them, for thirty one years paſt. 

24. Whereas the proprietor and his tenants and farmers of the ſalmon fiſhery 
of Sligo are continually diſturbed in the property of the ſaid ſalmon fiſhery : no 
perſon (except the proprietor, his tenants and farmers, of the ſalmon 
fiſhery aforeſaid) ſhall make uſe of any boat, or of any nets that will have 
a ſole rope with ſinks affixed thereunto, nor of any other inſtrument 
wherewith ſalmon may be taken or killed in the ſaid river, from the ſalmon 
weir above the town of S/igoe; down to the oyſter iſland ; and if any 
perſon ſhall offend herein, every ſuch offender, for every ſuch offence, 
{hall forteit five pounds, together with the boats or nets, and all other 
ſorts of inſtruments uſed by them in ſuch offence; to be recovered and 
diſpoſed of in manner herein before mentioned. /. 3. 

25. Whereas in the river of Loughtfoyle in the counties of Londonderry, 
Donegal, and Tyrone, /almon fiſh in the months of July and Auguſt ar: 
known to be in the greateſt plenty and hig beſt ſeaſon ; it ſhall be lawful for the 
proprietors of the ſeveral fiſheries in the ſaid river of Lowghfoyle, and for 
the perſons employed by or acting under them to continue to fiſh until 
the firſt day of September in every year henceforward. / 4. 

26. And by 3 G. 3. c. 24. No nets ſhall be ſhot or wet for the taking 
of herrings in the day time, under a penalty of five pounds, to be reco- 
cred againſt the owners of ſuch net, or of the ſaid buſs or veſſel, and to 
be levied by diſtreſs and fale of their goods, by warrant under the haad 


and ſeal of a juſtice of peace of the county wherein the parties do relide, 


and before whom the offence ſhall be proved, by confeſſion, or the oath 
of two credible witneſſes. /. 2. | 
; 27. Which 


Ps 1, CD _ OH ww 


kill, take, or deſtroy any trout by dams or fiſh houſes, commonly cal- trout. 


twenty-fifth Auguſt to twenty fifth December, by perſons pretending to 


3 


ſuch, and convicted by oath of ong or more credible wicneſſes be 
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27. Which penalty when recovered ſhall be applied in manner follow- 
ing; (that is to ſay) one moiety thereof to the uſe of the poor of the 

riſh, where the perſons ſo forfeiting ſhall reſide, and the other moiety 
to the uſe of the perſons who ſhall ſue for the ſame. | 

28, No nets ſhall be ſhot, nor any boats go out to look for fiſh from ſun Fiſhing on 
ſet on any Saturday night until after ſun ſet on Sunday night, immediately 2 Sunday. 
following, under the penalty of five pounds, to be recovered and-applied 
in like manner as herein before is mentioned. / 2. _ 

29. If any perſons in ſmall veſſels not decked, and not belonging to Shooting 
ſome ſhip actually employed in the whale fiſhery, ſhall ſhoot from guns, © Wuhalcs. 
at any whales, they fhall for every ſuch offence forfeit to his Majelty the 
boat in which ſuch offence was committed, together with the penalty of 
twenty pounds, to be recovered and applied as aforeſaid. /. 6. 

30. Stat. 17 & 18 G. 3. c. 19. f. 5. No perſon whatſoever ſhall Taking 


ied fiſh ponds, nets, or other engines, (angling excepted) from firſt of 
October to firſt of January; and every perſon ſo off=ndin ſhall forfeit 

five pounds each offence; half to poor of the pariſh wherein offence 
committed, the other to informer ; recovered or levied in manner be- 

fore mentioned; and in caſe no diftreſs ſufficient t& anfwer found, of- 

fender committed to county gaol without bail or mainprize, not exceed- 

ing three calendar months, as his committal by ſuch juſtice, as ſhall ad- 

judge ſaid penalty, ſhall ſpecifſx. 

31. Sed. 6. In the river Bandon proprietors of fiſheries, their heirs p,,gos 
or aſſigns, ſhall have liberty from twentieth March to twentieth October, ſalmon. 
to take with nets, or any other legal manner, all ſuch ſalmon fiſh, with- 
out incurring any penalty by any former act. | 


32. Seck. 7. Whereas the fiſheries of Lowghneagh, Lougherne, and af Lough- 
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other Loughs, and of the ſeveral rivers flowing thereto and therefrom, <azb, &c. A 
are injured by large draught nets with ground ropes and ſinkers; from of 


. — NA IE 
= aq AD, 3 toy 


hifh for pollens : it ſhall not be lawful for any perſons on any pretence 
whatſoever to fiſh with draught or other nets in ſaid loughs or rivers, 


or any of them, or any bays thereof, from - twelfth Augy/ until- firſt 


January; and if any herein offend, and convicted by oath of one or 
more credible witneſſes before any juſtice, ſhalt forfeit the nets and 
other implements uſed, and alſo five pounds for every ſuch offence, 
which ſaid juſtice is empowered to levy by warrant; and for. want of 
diſtreſs ſhall commit each of the offenders to priſon, not exceeding ſix 


months. 5 | 


| a , ! | Uran 4}: | x 'T | 8 | 
33. Stat. 235 24 G. 3. C. 40. 4. 3. | No/ perſon whatſoever ſhall ki, Trout. 


take, or deſtroy any trouts by dams, ſiſh houſes, nets, or, other engine, 
(angling excepted) from firſt of October to ſirit of February, under penalty 


of ave pounds, to be levied and applied in manner hereatter. 


34. Stat. 26 G. 3. c. 50. /. 5. Perſons in whoſe cuſtody ſalmon or Salmon 
trout taken out of ſeaſon or time allowed be found, or en "ng to ſale taken out of 
ore any . 


juſtice where found, ſhall forteit five thilings for every ſuch red or ſpeut 


almon or ſalmon peal out of ſeaſon, or ſpent trout or dullaghan, one half 


Rr to 
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to informer, the other to the conſtable ; and if ſuch fum cannot be levied 
by diſtreſs and ſale of offender's goods, ſuch perſons ſhall be committed 
to county gaol or houſe of correction not exceeding one month, nor leg 

) than fourteen days, and not exceeding fix months, nor leſs than three for 
| every future time found in their cuſtody. 
Blackwater 35. Sed. 15. Whereas ſalmon in the river Blackwater continue jn 
Zalmon, ſeaſon longer than in moſt other: it ſhall be lawful for proprietors and 
farmers of the fiſhery, enjoyed by charter on the Blackwater in county of 
Waterford, to fiſh for ſalmon therein from fourteenth February to tenth of 
September every year, notwithitanding any act heretofore. 
Bandon 36. Sed. 16. Whereas in the river Bandon ſalmon continue from fir 
ſalmon. of March to firſt of November : it ſhall be lawful for proprietors and far. 
mers of fiſheries to fiſh therein for ſalmon from firſt of March to firſt of 
| Nevember in every year. ; | 
Slany. 37. Sect. 17. It ſhall be lawful to take ſalmon in the Slany from twen. 
ty-fifth of March to firſt of November. 
Drudging 38. Sect. 19. Whereas the ſpawn of ſalmon is deſtroyed by drudging 
in Liffey. for ſand in the Liffey: it ſhall not be lawful to drudge for ſand between 
Bloody Bridge and Chapelizod from firſt of September to firſt of December; 
and any offending ſhall forfeit five pounds, recovered in manner afore. 
ſaid. | | DE 


IV. Of packing fiſh. 


Veſſels for 1. By the 7 G. 2. c. 11. No perſons ſhall buy or fell any barrels for 
packing her- packing of white herrings for exportation, or ſhall pack up herrings in 
Ty? any barrels for exportation, unleſs the ſame be made of ſtaves not let 

than three eighths of an inch in thickneſs, and free from ſap, and each 
barrel bound with ſixteen ſufficient hoops, and branded with the maker's 
name and the place of his abode. /, 3. 

' Fxamining 2. And before ſuch barrels ha be fold, they ſhall be examined by a pub- 
and branding lick officer to be appointed for that purpoſe, by every city, town corpo- 
refſels. rate or place which are already impowered to appoint weigh-maſters,which 

officer to be appointed or his deputy ſhall examine ſuch barrels, and upon 
finding them conformable to this act, the ſaid officer or his deputy is 
required to brand on the head, fide, and bottom of ſuch barrels, the firit 
letter of his chriſtian name and his ſurname at length, with the name of 
the city, town corporate, or place where ſuch barrels ſhall be examined, 
which barrels ſo branded ſhall be only ſold in ſome publick market. 

Penalty on 3. And in caſe any perſons ſhall buy or ſell barrels not branded as afore- 
1 and ſaid, or in any other place than in ſome market town, or ſhall pack up 
* any herrings in any barrels made contrary to the directions of this act, or 

not branded as is hereby directed, the buyer and ſeller ſhall reſpectiveh 
for every barrel ſo ſold or bought forfeit twenty ſhillings, and the perſons 
in whoſe cuſtody any herrings are found packed up for exportation in any 
barrels ney to the directions of this act, ſhall forfeit twenty ſhillings, - 
which ſeveral forfeitures ſhall be recovered and applied in ſuch manner 

and to ſuch uſes as other forfeitures herein before mentioned. 


4. There 
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4. There have been annual acts granting bounties on ſea fiſhing paſſed, 


but which do not come within the intention of this work, they being 


temporary acts, and conſtantly varyin g. 


A warrant to levy the forfeiture for keeping engines to kill 


Salmon. 


To the conſtable of ——, and to the keeper of the houſe of cor- 
rection at K. 


County of ORASMUCH as A. B. of C. in the county aforeſaid, 
—to wit. | was this preſent day brought before me, for having in his 
cuſtody a ſpear for killing ſalmon, and alſo engines fit for taking falmon-fry, con- 
trary to the form of the ftatute in that caſe made and provided; and the ſaid 
A. B. hath alſo this day been duly convicted thereof, before me, upon the oath 
of C. D. of C. aforeſaid, by reaſon whereef the ſaid A. B. hath forfeited the 
um of twenty ſhillings : Theſe are therefore, in his Majefty's name, to command 
you forthwith to levy the ſaid ſum of twenty ſhillings, on the goods and chattels 
F the ſaid A. B. by diſtreſs and ſale thereof, rendering the averplus, if any be, 
and that you pay the ſame to the ſaid C. D, who informed me of the ſaid offence; 
and for want of a ſufficient diſtreſs, that you do take and apprehend the ſaid 
A. B. and convey him to the ſaid houſe of correctian at K. and there deliver him 
to the keeper thereof, together with this warrant, commanding alſo you the ſaid 
keeper to receive the ſaid A. B. into your cuſtody, and to give him due correction, 


according to law, and to keep him there to hard labour for the ſpace of fifteen 


days: Hereef fail not at your perils. Given 


A warrant to levy the forfeiture for killing ſalmon with nets, be- 
tween the firſt of Auguſt and firſt of February. 


To the conttable ofa... 


County of { ORASMUCH as it hath been duly proved before inc this 
—to wit. day, upen oath, that A. B. of C. in the county aforeſaid, 
aid, on the firſt day of November laſt at C. aforeſaid, take [or kill | with a 
net, Cor, engine | one ſalmon, contrary to the form of the latute in that caſe 


_ made and provided, whereby he hath forfeited the ſum of twenty ſhillings, and 


the ſaid net: Cor, engine | theſe are therefore, in his Majeſty's name, to com- 
mand you, forthwith to ſeize the ſaid net, [or, engine | and ſell the ſame; and 
alſo to levy the ſaid ſum of twenty ſhillings on the goods of the ſaid A. B. by dif- 
treſs and ſale thereof, rendering the overplus ; and that you pay one meicty of 
the ſaid twenty ſhillings, and one moiety of the money ariſing by the ſale of the 
faid net [ or, engine] to C. D. of C. afore/aid, who informed me of the ſaid 


offence, and the other moiety to the church wardens of the pariſh of C. afarejaid, 


for the uſe of the poor of the ſaid pariſh. Hereof fail not. Given 
Rr2 | A warrant 
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A warrant to levy the forfeiture for fiſhing with the face diſguiſed. 


and to the keeper of the houſe of cor. 
rection at X. | 


To the conſtable of 


County of ORASMUCH as it hath this day been duly proved befors 
—to wit. me upon oath, that A. B. of C. in the county aforeſaid, 
was, on the ſecond day of this inſtant Auguſt, found fiſhing at C. aforeſaid, 
with his face dliſguiſed, or, found in, upon, or near the river C. with his 
face diſguiſed } contrary to the form of the latute in that caſe made and pri. 
vided, whereby he hath forfeited the ſum of forty ſhillings : theſe are therefore in 
his Maje/ly's name, to command you forthwith to levy the faid ſum of forty ſhil. 
lings on the goods and chattels of the ſaid A. B. by diſtreſs and ſale thereof, ren. 
dering the overplus ; and that you pay one moiety thereef to C. D. of C. afare. 
ſaid, who informed me of the ſaid offence, and the other moiety to the church. 
wardens of the pariſb of C. aforeſaid, for the uſe of the poor of the ſaid pariſh, 
And if no ſufficient diſtreſs can be found, you'are hereby required to take and ap. 
prehend the ſaid A. B. and commit him to the cuſtody of the keeper of the ſaid 
houſe of correction: and you, the ſaid keeper, are hereby required to take the 
aid A. B. into your cuſtody, and to keep him at hard labour, with due correc- 
tion, for the ſpace of thirty one days. Hereof fail not at your perils. Given— 


A warrant to levy the forfeiture for killing twelve ſalmon-fry in 
one day in March. 


, and to the keeper of his Majeſty's gaol 
at K. a 


To the conſtable o 


County of 5 Oraſmuch as it hath been this day duly proved before 
—to wit. me, upon cath, that A. B. of C. in the county aforcſaid, 


did, in one day, to wit, on the tenth day of March lat, at C. aforc/aid, take 


[or kill] z4wwvelwe ſalmon-fry, contrary to the form of the ſtatute, whereby he hath 
forfeited the ſum of ten ſhillings : theſe are therefore, in his Majeſty's name, to 
command you forthwith to levy the ſaid ſum of tem ſhillings on the goods of the 
aid A. B. by diſtreſs and ſale therec, rendering the overplus ; and that you 
pay one moiety thereof to C. D. of C. aforeſaid, who informed me of the ſaid 
offence, and the other moiety to the church w s of the pariſh of C. aforeſaid, 
for the uſe of the poor of the ſaid pariſh ; 6. Feefficient diftreſs can be had, 


you are hereby required to take and apprehend The ſ.id A. B. and commit him to 


the cuſtody of the keeper of the ſ1id gaol at K. to be kept there for nine days : 
and you the ſaid keeper are hereby required to take the ſaid A. B. into your 
cuſrody, and to keep him for the ſpace of nine days : hereof fail not at your perils. 
Given —. 8 5 * | 


A warrant 


Fiſh and Fiſhing. 


x witraat to Tevy een dr udging for oyſters between 
the firſt of May, and the twentieth of Auguft. 


, and to the keeper of his Majeſty's 


To the conſtable of 


gaol at K——, | 
County of HEREAS, complaint was made upon oath before me, 
—to wit. N that A. B. of C. in the sounty aforeſaid, did, at C. 


aforeſaid, between the firft day of May, and the twentieth day of Auguſt, in 
this preſent year, to <vit, on the firſt day of July laſt drudge for oyſters, con- 
rrary b the form of the flatute in that caſe made and provided ; and it having 
4% een proved before me this day upon cath, that the ſaid A. B. was duly 
feroed with a ſummons to appear before me, to anſwer the premiſſes, and he, 
havin» neelefted to appear, I proceeded this day to examine the ſaid complaint, 
and i iu been duly proved before me, by the oaths of C. D. of E. and F. G. 

H. ie county aforeſaid, that the ſaid A. B. is guilty of the ſaid offence, 
whereby He hath forfeited the ſum of forty ſhillings : theſe are therefore, in his 
Maje h name, to command and require you forthwith to levy the ſaid ſum of 
forty ſhillings on the goods of the ſaid A. B. by diſtreſs and jale thereqſ, re- 
turning to. him the. overplus, if any be,; and thit you pay one moiety thereof to 
the /aid' C. D. who informed me of, and proſecuted the ſaid A. B. for the 
ſaid offence, and the other moiety to the churchwardens "of the pariſh of C. 
aforeſaid, where the faid A. B. lives, for the uſe of the poor of the ſaid pariſh ; 
and if no ſuſſicient diſtreſs can be had, you are to take and apprehend the ſaid 
A. B. and deliver him ſafely to the ſaid keeper of his Maje/ty's gaol, at K. 
aforeſaid, there to remain for the ſpace of thirty days, unleſs he ſhall ſooner pay 
the ſaid penalty : and you, the ſaid keeper, are hereby required to take the ſaid 
A. B. into your cuſtody, and him ſafely to keep during that time, unleſs he 
ſhall ſooner pay the ſaid penalty: hereof fail not. Given — E | 


* 


— 


A warrant to ſearch for and ſeize fiſlling- nets. 


— o 


To the conſtable of — Yorke 

County of HERE As complaint hath this day been made unta me, 
—to wit. upon oath, by A. B. of C. in the county aforeſaid, that 
ſeveral trouts, and other fiſh have been lately taken out of the river of C. a- 
fareſaid, belonging to the ſaid A. B. as owner of the royalty thereof, and ſup- 
poſed to be taken by ſome idle perſons in your pariſh : and that ſeveral perſons 
within your pariſh do keep nets, leaps, and other inſtruments and engines,” for 
the deftrution of 'fijh,, who are not qualified by law, to keep or have the ſame, 
and contrary to the ſtatute, in that ca e made and provided: theſe are there- 
fore to command you to enter into and ſearch the houſes, out-hou/es,” and other 
Juſpedted places, of all ſuch perſons, within your ſaid pariſh, whom you ſhall 
Juſtly ſiſpect, or be informed, to have any nets, or other in/truments or en- 
. ines, 
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Fiſh and Fiſhing. 

gines, for taking or deſtroying of fiſh, and to ſeize the ſame, wherever you ſhgjj 
nd them ; and to bring the perſon or perſons, in whoſe houſe or 2 — 
Hall be found, before me, or ſome other of his Majeſty's juſtices of the peace 
for this county, to be dealt with according to law. Given 


Fozcible Entry and Detainer. 


ORCE in the common law, is moſt commonly taken in ill part, fot 
unlawful violence. 1 I. 161. | 
It ſeems that at the common law, a man diſſeiſed of any lands or te. 
nements, if he could not prevail by fair means, might lawfully regain 
the poſſeſſion thereof by force, unleſs he were put to a neceſſity of bring. 
ing his action, by having neglected to re-enter in due time, and it ſeems 
certain, that even at this day, he who is wrongfully diſpoſſeſſed of his 
goods, may juſtify the retaking of them by force from the wrong doer, 
it he refuſe to re- deliver them; for the violence which happens through 
the reſiſtance of the wrongful poſſeſſor, being originally owing to his 
own fault, gives him no juſt cauſe of complaint, inaſmuch as he might 
have prevented it by be as he ought. 1 Haw. 140. n. 274. , 1. 
But this indulgence of the common law, in ſuffering perſons to regain 
the lands they were unlawfully deprived of, having been found by expe- 
rience to be very prejudicial to the publick peace, by giving an opportu- 
nity to powerful men under the pretence of feigned titles, forcibly to 
eject their weak neighbours, and alſo by force to retain their wrongful 
poſſeſſions, it was thought neceflary by many ſevere laws to reſtrain all 
perſons from the uſe of ſuch violent methods of doing themſelves juſtice. 


1 Haw. 141. ib. . 2. 


However even at this day, in an action of forcible entry grounded on 
thoſe laws, if the defendant make himſelf a title which is found for him, 
he ſhall be diſmiſſed without any inquiry concerning the force; for 
howſoever he may be puniſhable ar the king's ſuit, for doing what is pro- 
hibited by ſtatute, as a contemner of the laws, and diſturber of the 
peace, yet he ſhall not be liable to pay any damages for it to the plain- 
tiff, whoſe injuſtice gave him the provocation in that manner to right 
himſelf. 1 Haw. 141. 1b. , 3, and note 1. | 

Since therefore offences of this nature are made ſuch, not by the 


common law, but by ſtatute (after having premiſed, that they who keep 


poſſeſhron with force, in lands and tenements, whereof they or their ance/tors, or 


they whoſe ęſtate they have in the ſame, have continued their ve Fon in tht 
ſme, by three whole years next before without interruption, ſhall 


not be en- 


damaged by force of any of the ſtatutes concerning forcible entry, 8 H. 6. c. 9. 
. 7. 1 Haw. 152. n. 289. 1. 50. I ſhall conſider theſe ſeveral ſtatutes, 
with the interpretation that hath been put upon them, under the fol. 
lowing heads: IN 


1. What 


Forcible Entry and Detainer. | 


% 


J. What is a forcible entry. 

II. What is a forcible detainer. 

II. How the fame are puniſhable by action at lav. 
IV. How puniſhable at the general ſeſſions. 

V. How puniſhable by one juſtice. 

VI. How puniſhable on a certiorari, 

VII. How puniſhable as a riot. 


J. What is a forcible entry. 


By the 5 R. 2. c. 8. None ſhall make any entry into any lands or tenements 
(or _ holy church, 15 R. 2. c. 2. or other poſſeſfions, 8 H. 6. c g. 
ſ. 2.) but where entry is given by the law; and in ſuch caſe not with ſtrong 
hand, nor with multitude of people, but only in peaceable and eaſy manner ; on 
pain of impriſonment and ranſom at the king*s will. 


Or other poſſeſſions ] It ſeems clear, that no one can come within the 
danger of theſe ſtatutes, by a violence offered to another in reſpect of a 
way, or ſuch like eaſement, which is no poſſeſſion. And there ſeems to 
be no good authority, that an indictment will lie in this cafe for a com- 


mon, or office. ' 1 Haw. 146. n. 281. ſ. 31. ' | 


Not with ſtrong hand, nor with multitude of people] It ſeems certain, that 
if one who pretends a title to lands, barely go over them, either with 
or without a great number of attendants, armed or unarmed, m his 
way to the church or market, or for ſuch like purpoſe, without doing 
any act, which either expreſly or impliedly amounts to a claim of ſuch 
lands, he cannot be ſaid to make an entry thereinto. 1 Haw. 144. u. 


279. / 20. | 


. 


But it ſeemeth, that if a perſon enter into another man's houſe, or 


ground, either with apparent violence offered to the perſon of any other, 
or furniſhed with weapons or company, which may offer fear, though it 
be but to cut, or take away another man's corn, graſs, or other goods, 
or to fell or crop wood, or do any other like treſpaſs, and tho' he do 
not put the party out of his poſſeſſion, yet it ſeemeth to be a forcible 
entry, Dalt. c. 126. | 

But if the entry were peaceable, and after ſuch entry made, they cut 
or take away any other man's corn, - graſs, wood, or other goods, with- 
out apparent violence or force; though ſuch acts are counted a diſſeiſin 
with force, yet they are not puniſhable as forcible entries. Dalt.:c. 126. 
But if he enter peaceably, and. there ſhall by force or violence cut or 
take away any corn, graſs, or wood, or ſhall forcibly or wrongfully carry 
away any other . there being; this ſeemeth to be a forcible entry 
puniſhable by theſe ſtatutes. Dalf. c. 126. 
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geo Forcible Entry and Detainer. 


So alſo ſhall thoſe be guilty of a forcible entry, who having an eſtate 
in land, by a defeaſible title, continue with force in the poſſeſſion there. 
of, after a claim made by one who had a right of entry thereto. 1 Hau. 
145. n. 280. /. 23. | 

But he who barely agrees to a forcible entry made to his uſe, without 
his knowledge or privity, ſhall not be adjudged to make an entry within 
theſe ſtatutes, becauſe he no way concurred in, or promoted the force, 
1 Haw. 145. ib. ſ. 24. 

And, in general, it ſeemeth clear, that to denominate the entry for. 
ble, it ought to be accompanied with ſome circumſtances of actual 1. 
lence, or terror ; and therefore that an entry which hath no other force 
than ſuch as is implied by the law, in every treſpais whatſoever, is not 
within theſe ſtatutes. 1 Haw. 145. ib. ſ. 25. 

As to the matter of violence; it ſeems to be agreed, that an entry may 
be forcible, not only in reſpect of a violence actually done to the perſon 
of a man, as by beating him if he refuſe to relinquiſh his poſſeſſion, but 
alſo in reſpect of any other kind of violence in the manner of the entry, 
as by breaking open the doors of a houſe, whether any perſon be in it or 
not, eſpecially if it be a dwelling houſe, and perhaps alſo by any act of 
outrage after the entry, as by carrying away the party's goods; but it 
ſeems that an entry is not forcible, by the bare drawing up a latch, or 
pulling back the bolt of a door, there being no appearance therein of be. 
ing done by rung hand, or multitude of people; and it hath been holden, 
that an entry into a houſe thro* a window, or by opening a door with a 
key, is not forcible. 1 Haw. 145. ib. .. 26. 
In reſpett of the circumſtances of terror; it is to be obſerved, that 
wherever a man, either by his behaviour or ſpeech, at the time of his 
entry, gives thoſe who are in poſſeſſion juſt cauſe to fear, that he will 
do them ſome bodily hurt if they will not give way to him, his entry 
is eſteemed forcible, Whether he cauſe ſuch a terror, by carrying with 
him ſuch an unuſual number of attendants, or by arming himſelf in 
ſuch a manner, as plainly intimates a deſign, or by actually threatening 
to kill, maim, or beat thoſe who ſhall continue in poſſeſſion, or by giv- 
ing out ſuch ſpeeches, as plainly imply a purpoſe of uſing force, as if 
one ſay that hewill keep his poſſeſſion in ſpite of all men, or the like. 
1 Haw. 145. N. 281. % 27. Kein : % T0 41105 71} 7 a 
But it ſeems that no entry ſhall be judged forcible, from any threat- 
ening to ſpoil another's goods, or to deſtroy his cattle, or to do him any 
other ſuch like damage, which is not perſonal. 1 Haw. 146. ib. ,. 28. 

However. it is clear, that it may be committed by a ſingle perſon, as 

well as by tWenty. 1 How: 246. ib. /. 29. uin 12 10 nt v 441 
But nevertheleſs all thoſe who accompany a man, when he makes a for- 
cible entry, ſhall be judged to enter with him, Whether they actualy 
come upon the lands or not. 1 Hat. 144. 1. 279. a2. 
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Forcible Entry and Detainer. 


IT. What is a forcible detainer. 


It ſeemeth certain, that the ſame circumſtances of violence or terror 
which will make an entry forcible, will make a detainer forcible alſo. 
And a detainer may be forcible, whether the entry were forcible or not. 


i Haw. 140. u. 07 7. 30. 


i. How they are puniſhable by action at law. 


I any n be put out or diſſeiſed of any lands ar tenements in forcible 
manner, or put out peaceably,, and after Walden out with Arong hand the party 
grieved ſball have afjize of novel difſeijin, or a writ of treſpaſs again/t #4 
diſeiſor ; and if he recavers, be ſhall have treble damages, and the defendant 
moreover ſhall make fine and ranſom to the king. 8 H. 6. c. 9. ſ. 6. 


arty grieved ball haue affize, &c.] But this action, being at the 
Th 0 {ike party, and only for the right, is only where the entry of the 
defendant was not lawful, for if a man entereth with force, where his 
entry is lawful, he ſhall not be puniſhed by way of action; but yet he 
may be indicted upon the ſtatute, for the indictment is for the force, and 
for the king, and he ſhall make fine to the King, altho* his right be ne- 
ver ſo good. Dall. c. 129. 


Treble damages] And this he ſhall recover, as well foot the mean occu- 
pation, as for the firſt entry: and albeit be ſhall recover treble damages, yet 
he ſhall recover coſts, which ſhall be trebled alſo; for the w ord "owe 


includeth coſts of ſuit. 1 Inf. 257. 


IV. How puniſhable at the general ſeſſions. 


The party grieved, if he will loſe the benefit of his treble ed 
colts, may be aided and have the aſſiſtance of the juſtices at the general ſeſ- 
hons, by way of indictment (A) on the ſtatute of 8 H. 6. Which being 
found there, he ſhall be reſtored to his poſſeſſion, by a writ of reſtitution 
granted out of the ſame court to the ſherifl. Dall. c. 129. 

In the caption of which indictment, it will be ſufficient to ſay, juſtices 
. affigned to kee x4 the peace of our lord the king, without fhewing that coy have 

authority to hear and determine felonies and treſpaſſes; for the ſtatute en- 
ables all juſtices of che peace, as fuch, to take ſuch indictments... 1 Haw. 
147. 
And the tenement in which the force was made, muſt be deſcribed with 
convenient | certainty, and muſt ſet forth that the defendant actually en- 
tered, aud ouſted the party grieved; andi continueth his poſſeſſi on at the 
time of finding the indictment; otherwiſe he cannot have reſtitution, be- 


cauſe it doth not appear that he act it. „ _ 1438 "oſs 150. 
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But if a man's wife, children, or ſervants, do continue in the houſe or. 
upon the land, he is not ouſted of his poſſeſſion; but his cattle being upon 
the ground do not preſerve his poſſeſſion. Dalt. c. 132. 

An indictment for forcible entry was quaſhed, for not ſetting forth, 
that the party was ſeiſed or diſſeiſed, or what eſtate he had in the tene. 
ment; for if he had only a term for years, then the entry muſt be 1aiq 
into the freehold of A. in the poſſeſſion of B. N Salk. 169. 

Perſons op- By 25 C. 2. cap. 12. / 1. If any perſons ſhall be preſented by the 
poſing exesu- grand jury at any aſſizes, or general quarter ſeſſions, for having oppoſed, 
tion of proceſs &c. the execution of any proceſs for giving or quieting the poſſeſſion of 
proclaimed. lands, and ſuch preſentment returned to the clerk of the council, per. 

ſons therein named ſhall be proclaimed, by the chief governor, &c. 

Not ſurren- And perſons ſo proclaimed, not ſurrendering themſelves, within the 

dering, time in ſuch proclamation limited to ſome juſtice of the county, where 
the preſentment made: ſhall be convict of felony, and ſhall be tranſport. 

eonecaling ed for ſeven years: and all. perſons wilfully concealing, &c. ſaid offen. 

offenders. ders, ſhall be guilty of like offence, and tranſported for ſeven years. 

Proclama- Sec. 2. And the printed proclamation, wherein ſuch perſons named, 
tion evidence. ſhall be ſufficient evidence againſt ſuch perſons. | 

Examinati- Sed. 3. Provided, that before any grand jury, ſhall preſent any perſon 
ons, &c. be- ag aforeſaid, examinations on oath ſhall be taken before ſome judge of K. I. 
fore procla- judge of aſſize, or juſtice, and lodged with the clerk of the peace, or 
— crown, where preſentment made, and a copy thereof, with the preſent- 
ment certified to the C. G. and council before the perſon ſo preſented 
ſhall be proclaimed, 

This act continued by 3 G. 3. c. 20. /. 2. 13, 14 G. 3. c. 41. / 7.and 
by 17, 18 G. 3. c. 36. /. 11. to 24 June 1790. and end of next ſeſſion. 

26 G. 3. c. 24. / 62, 63, 64. Are in the ſame words, as the ad 
above recited. ; | | 


Continuance. 


V. How puniſhable by one juſtice. 


1. Fora more ſpeedy remedy, the party grieved may complain to any 
one juſtice; or to a mayor, ſheriff, or bailiff, within their liberties. 8 H. 
6. c. 9. ; 7 

2. But altho* one juſtice alone may proceed in ſuch caſes, yet it may be 
adviſeable for him, if the time for viewing the force will ſuffer it, to take 
to his aftiſtance one or two more juſtices. 

3- Concerning which power of one juſtice, it is enacted as follows: 

After complaint made to ſuch juſtice, by the party grieved, of a: forcible entry 
made into lands, tenements, or other poſſeſſions, or foreible holding there, le 
Hall within a convenient time, at the coſts of the party grieved (without any 
examining or ſtanding upon the right or title of either party) take ſufficient 
power of the county, and go to the place where ſuch force is made. 15 R-% 
c. 2. 8 H. 6. c. 9.1, 2. Dalt. c. 44. 


2 by the party grieved] Yet theſe words do not inforceaty, 
neceſſity of ſuch a complaint; for it is holden, that the juſtice may 1 
oug 


* 


Forcible Entry and Detainer. 


ought-to proceed, upon any information or knowledge thereof whatſo- 
erer, though no complaint at all be brought unto him, by any party 
grieved thereby. Lamb. 147. | 


Power of the county] All people of the county, as well the ſheriffs as 
other, ſhall be attendant on the juſtices, to arreſt the offenders ; on pain 
of impriſonment and fine to the King. 15 R. 2. C. 2. 

4. And if the doors be ſhut, and they within the houſe ſhall deny the 


juſtice to enter, it ſeems he may break open the houſe, to remove the 


force, Dalt. c. 44. 


5. And if after ſuch entry made, the juſtice hall find ſuch force ; he 


ſhall cauſe the offenders to be arreſted. 15 R. 2. c. 2. 8 H. 6. c. 9. I. 2. 
6. He ſhall alſo take away their weapons and armour, and cauſe them to be 
appraiſed, and after to be anſwered to the king as forfeited, or the value thereof. 


D Carr 
7. Alfo ſuch juſtice ought to make a record (B) of ſuch force by him views- 


d; which record ſhall be a ſufficient conviction of the offenders, and the 


arties ſhall not be allowed to traverſe it : and this record, being made 
out of the ſeſſions by a particular juſtice, may be kept by him ; or he 
may make it indented, and certify the one part into the king's bench, 
or leave it with the clerk of the peace ; and the other part he may keep 
himſelf. For this view of the force by the juſtice, being a judge of re- 
cord, maketh his record thereof, in the judgment of the law, as ſtron 
and effectual, as if the offenders had confeſſed the force before him; 1 
touching the reſtraining of traverſe more effectual, than if the force had 
been found by a jury, upon the evidence of others. (That is, as to the 
ſine and impriſonment, but not as to reſtitution.) 15 R. 2. c. 2. Dall. 
1 44 | | 

8. And the offenders, being arreſted (as before is ſaid), „ball be put in 
the next gaol, (C) there to abide convict by the record of the ſame juſtice, until 
they have made fine and ranſom to the king. 15 R. 2. c. 2. 


Shall be put in the next gaol] It is ſaid, that the juſtice hath no power to 


commit the offender to gaol, unleſs he do it upon his own view of the 


fact, and not upon the jury finding the ſame afterwards. Dalt. c. 44. 
1 Haw. 142. un. 275. f. 8. 


And if ſuch offenders, being in the houſe at the coming of the juſtice, 


ſhall make no reſiſtance, nor make ſhew of any force, then the juſtice 
cannot arreſt or remove them at all upon ſuch view. Dale. c. 44. 

But howſoever, if the force be found afterwards, by the inquiry of 
the jury, the juſtices may bind the offenders to the peace ; and if they 
be gone, he may make his warrant to take them, and may after ſend 
them to the gaol, until they have found ſureties for the peace. Dat. 
c. 44. | | | 
Note; Mr. Dalton in this place ſays goed behaviour, which I have pre- 
ſumed to alter to the peace, as deeming it much the ſafer ; and not being 
lufficiently ſatisfied concerning the power a juſtice of the peace to bind 


to the good behaviour in the like caſes, which power Mr. Dalton hath . 
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enlarged more than all other authors, without any aſſiſtance from the 
commiſſion of the peace, or any act of parliament, other than had 
been for above 200 years before. 


Until they have made fine] H. 1 G. 2. K. and Sir Edm. Ellewell, He 
was brought up upon a habeas corpus, With a return of the cauſe of his 
commitment, which was upon a. conviction of forcible entry and de. 
tainer. And it being moved to diſcharge him upon exceptions to the 
commitment, the court refuſed to enter into the conſideration of them, 
till the conviction was likewiſe regularly removed before them. But by 
conſent he was bailed in the mean time. And this term the conviction 
being before the court, it appeared that there was no fine ſet by the 


juſtices, and it was therefore moved to be quaſhed. It was agreed on 


both ſides, that there ſhould be a fine ; but it was inſiſted, that it being 
now before the king's bench by a certiorari, they might ſet the fine, 
But by the court, We are not to execute the judgment of an inferior 
court. The conviction is to be upon view, and they who view the 
nature of the force are the propereſt judges what fine to ſet ; and though 
a certiorari ſhould come before the fine is ſet, yet it would be no con- 
tempt in the juſtices to compleat their judgment by ſetting one. Lambard 
indeed was of opinion, that the juſtices could not ſet the ſine at all; but 
upon what foundation we can never imagine. The juſtices are not 
bound to do it upon the ſpot, but may take reaſonable time to conſider 
of the fine; becauſe by the words of the act, the commitment is to be, 
till he has paid the fine, The conviction muſt be quaſhed, and the 


defendant diſcharged. Str. 794. L. Raym. 1515. Se. C. V. 1. 289, 


And the ſame was likewiſe ſolemnly reſolved in Leighton's caſe ; and 
that the juſtice may aſſeſs the ſame, either before the commitment or 
after. 1 Haw: 142. n. 275. / 8. | | bs - 

And the fine muſt be aſſeſſed upon every offender ſeverally, and not 
upon them jointly ; and the juſtice ought to eſtreat the fine, and to ſend 


the eſtreat into the exchequer, that from thence the ſheriff may be com- 


manded to levy it for his majeſty's uſe. Dalt. c. 44. 
But upon payment of the fine to the ſheriff, or upon ſureties found 


(by recognizance) for the payment thereof, it ſeemeth that the juſtice 


may deliver the offenders out of priſon again at his pleaſure. Dal. 
Co 4 

9. And ſo much concerning removing the force: But the party ouſted 
cannot be reſtored to his poſſeſſion by the juſtice's view of the force 
nor unleſs the ſame force be found by the inquiry of a jury. 
Concerning which it is enacted as follows : And tho? that the perſons mak- 
ing ſuch entry be preſent, or elſe departed before the coming af the juſtice ; he may 


 notwith/tanding in ſome good. town next to the tenements ſo entered, or in ſam 


other convenient place by his diſcretion (and that, tho' he go not to ſee the 
place where the force is; Dalt. c. 44.) have power to enquire by the pecpie of 
the county, as well of them that make ſuch forcible entry, as of them which hold 


the ſame with force. 8 H. 6. c. 9. 1. 3. 


10. In order to which, the juſtice ſhall make his precept (D) to the foerifs 
commanding him in the king*s behalf, to cauſe to come before him, Jas an 
| g | inairrere 
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different perſons, dwelling next about the lands ſo entered, to enquire of fuch 
m_ ay is every man ſball have lands or tenements of 40 S. a year, above 
reprizes. And the ſheriff ſhall return iſſues on every of them, at the day of the 
rſt precept returnable 208. and at the ſecond day 40s. and at the third 1005s. 


us at every day after double. And the ſheriff making default, ſhall, on convic- 
tion before the ſame juſtice, or before the judge of aſſiae, forfeit 201. half to the 


ting, and half to him who ſhall fue, with coſts ; and moreover ſhall make fine 


and ranſom to the king. 8 H. 6. c. 9. 1. 4, 5. 
Before the ſame juſtice ] And the juſtice may proceed againſt the ſheriff 


for this defaulty- either by bill at the ſuit of the party, or by indictment 


at the ſuit of the king. Dalt. c. 44 
11. And the defendant alſo, if he is not preſent, ought to be called to 


anſwer for himſelf ; for it is implied by natural juſtice, in the conſtruc- 
tion of all laws, that no one ought to ſuffer any prejudice thereby, 
without having firit an opportunity of defending himſelf i Haw. 154. 
1, 201. / 60. 55 | 285 
15 i it ſeems to be ſettled at this day, that if the defendant tender 
2 traverſe of the force, the juſtice ought not to make any reſtitution, till 
the traverſe be, tried. 1 rf an 154. ib» fs 58. Mo h 
13. By the act 10 Car. 1. /ef. 2. cap. 13. ſed. 1. The defendant may 
alſo plead three years poſſeſion ; whereby it is enacted, that no re/titution up- 
on an indietment of forcible entry, or holding with force, ſhall be made, if. the 
perſon indicted have had the occupation, or been in quiet poſſeſſion for three years 
together next before the indictment found, and his eſtate therein not determined; 
and reſtitution ſhall ſtay till that be tried: and if it is found againſt the party 
indifted, he ſhall pay ſuch coſts and damages as the judges or juſtices ſball 215 
to be recovered as egſis and damages in judgments on other actions Eng. 
31 Eliz, cap. II. | G este (tra ng et 
And it hath been holden, that the plea of ſuch poſſeſſion is good, with- 
out ſhewing under what title, or of what eſtate ſuch poſſeſſion was; be- 
cauſe it is not the title, but poſſeſſion only, which 1s material in this 
1 T -206. 00:5 8 | 
14. And it was holden by the court in Leighton's caſe, that if the de- 
fendant ſhall either traverſe the entry or the force, or plead that he has 
been three years in poſſeſſion, the juſtice may ſummon a jury for, the 
trial of ſuch traverſe, for it is impoſſible to determine it upon view; 
and if the juſtice have no power to try it, it would be eaſy for any one 
to elude the ſtatute by the tender of ſuch a traverſe, and therefore by. a 
neceſſary conſtruction the 128 muſt needs have this power as incidental 
to what is expreſly given him. 1 Haw. 142. n. 285. ſ. 10. 


15. And this traverſe muſt be tendered in writing, and not by a bare 
denial of the fact in words; for thereupon a venire facias muſt be award- 
ed, a jury returned, the iffue tried, a, verdi& found, and judgment 
given, and coſts and damages awarded; and there. muſt be a record, 


which muſt be in writing, to do all this, and not a verbal plea. Dall. c. 


e . 

16. Upon which traverſe tendered, the juſtice ſhall cauſe a new jury. to 

be returned by the ſheriff, to try the traverſe ; which may be done the 

next day, but not the ſame day. Dalt. c. 133. 
17. And 
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17. And it ſeemeth, that he who tendereth the traverſe, ſhall bear all 
the charges of the trial; and not the king, or the party proſecuting. 
Dalt. c. 133. 

18. And if ſuch forcible entry or detainer be found (E) before ſuch Juſtice, 
then the ſaid juſtice ſhall cauſe to reſeize (F) the lands and tenements ſo entered 
or holden, and ſhall reſtore the party put out, to the full poſſeſſion of the ſane, 
8 H. 6. c. 9. ſ. 3. 


The ſaid juſtice] It ſeems to be agreed, that no other juſtices of the 
eace, except thoſe before whom the indictment ſhall be found, ſhall 
ave any power either at the ſeſſions or out of it, to make any award of 


reſtitution. 1 Haw. 152. u. 289. /. 50. 


. Shall cauſe to reſeize] And the juſtice may break 9 the houſe by 
force, to reſeize the ſame; and ſo may the ſheriff do, having thejuſtice's 
warrant. Dalt. c. 44. 


Reſeize | That is, ſhall remove the force, by putting out all ſuch offen. 
ders as ſhall be found in the houſe, or upon the lands, that entered or 
held with force. Dalt. c. 130. 


And ſhall reſtore the party put out | And this he may do in his own proper 
perſon ; or he may make his warrant to the ſheriff to do it. Dal. c. 44. 
i Haw. 151, 2. u. 288. /. 49. 

19. And by 10 Car. 1. e. 3. cap. 13. ſect. 2. Such judges, juſtices, 
or juſtice of the peace, as may give reſtitution unto tenants of any eſtate of free. 
hold, may give the like unto tenants for term of years, tenants by copy of court 
roll, guardians by knight's ſervice, tenants by elegit, ſtatute merchant and ſtaple, 
of lands or tenements by them ſo holden, which ſhall be entered upon by force, or 
holden from them by force. Eng. ſtat. 21 Jac. cap. 15. 


VI. How puniſhable on a certiorari. 


Although regularly the juſtices only who were preſent at the inquiry, 
and when the indictment was found, ought to award reſtitution ; yet if 
the record of the preſentment or indictment ſhall be certified by the 
Juſtice or juſtices into the king's bench, or the ſame preſentment or in- 
dictment be removed and certified thither by certiorari, the juſtices of 
that court may award a writ of reſtitution to the ſheriff, to reſtore 
poſſeſſion to the party expelled : for the juſtices of the king's bench have 
a ſupreme authority in all caſes of the crown. Dalt. c. 44. 

Alſo where upon a removal of the proceedings into the king's bench 
the conviction ſhall be quaſhed, the court a „ reſtitution to the 
party injured. As in the caſe of K. and Jones, M. 8 G. A conviction 
of forcible entry was quaſhed for the old exception of meſſuage or tenement, 


| by reaſon of the uncertainty ; but the reſtitution was oppoſed, on af 


affida vit that the party's title (which was by leaſe) was expired fince the 
Conviction. 
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conviction. But the court ſaid, they had no diſcretionary power in 
this caſe, but were bound to award reſtitution on quaſhing the con- 


viction. Str. 474. | | 
| VII. How puniſhable as a riot. 


If a forcible entry or detainer ſhall be made by three perſons or more, 
it is alſo a riot, and may be proceeded againſt ſuch, if no enquiry hath 
before been made of the force. Dalt. c. 44. 


A. Indictment for a forcible entry and detainer at common 
law. ; 


Dublin. HE jurors for our lord the king, upon their oath preſent, that 

A. O. late of- in the county aforeſaid, gentleman, and B. 
O. late of the ſame, yeoman, together with divers other malefactors and diftur- 
bers of the peace of our ſaid lord the king (whoſe names to the jurors aforeſaid 
are yet unkown_) on the————day of: in the————year of the reign of 
with force and arms, at aforeſaid, in the county aforeſaid, un- 
lawfully and injuriouſiy did enter into a certain barn and a certain orchard, 
then and there being in the Ten of one A. I. and that the ſaid A. O. and 
B. O. together with the ſaid other malefactors, then and there, with force and 
arms, unlawfully and injuriouſly did expel, amove, and put out the ſaid A. I. 
from the poſſeſſton of the ſaid barn and orchard, and the ſaid A. I. ſo as ye 
ſaid expelled, amoved, and put out from the poſſeſſron-of the ſaid barn and orchard, 
then and there, with force and arms, unlawfully and injuriouſly did keep owt, 
and ſtill do keep out, to the great damage of him the ſaid A. I. and againſt the 
peace of our ſaid lord the king, his crown and dignity.. 


Indictment on the ſtatute. 


Dublin. 5 bs E jurors for our lord the king upon their oath preſent, that 
i A. I. late of the pariſh of in the county aforeſaid, gentle. 
man, on the————day of ——in the year of the reign of ————as' 
poſſeſſed of a certain meſſuage, with the appurtenances, ſituate, lying, and be- 
ing in in the pariſh aforeſaid, in the county aforeſaid, for à certain term 
of years, then and ſtill to come, and unexpired, and being ſo poſſeſſed thereof, 
me A. O. late of————in the ſaid county, yeoman, afterwards, to wit, the 
aid day off in the year aforeſaid, in the pariſh and county afore-- 
ſaid, with foree and arms, and with ſtrong hand, unlawfully did enter, and 
the ſaid A. I. from the peaceable poſſeſſion of the ſaid: meſſuage, with the appur- 
lenances aforeſaid, then and there, with force and arms, and with /erong hand, 
unlawfully did expel and put out, and the ſaid A. I. from the poſſeſſion thereof. 
fo as aforeſaid, with force and arms, and with ſtrong hand, being unlawfully 

expelled and put out, the ſaid A. O. him the ſaid A. I. from the aforeſaid 7 
day 
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day .in the year aforeſaid, until the day of the taking this inguiſi 
fram the poſſeſſion of "the — — with the appurtenances Great un 
force and arms, and with ſtrong hand, unlawfully and injuriouſly then and there 
did keep out, and /till doth keep out, to the great damage of the ſaid A. J. againf 
the peace of our ſaid lord the king, and again/t the farm of the ſtatutes in thy 
caſe made and provided. 


Note; If it is a freehold, then the party muſt be ſaid to be ſeized thereof 
in his demeſne as of fee; and conſequently he muſt be thereof feed: 
otherwiſe if it is of a leſſer eſtate, of wich he is not properly ſaid to he 
ſeized, but poſſeſſed thereof at the will of the lord, according to the 
cuſtom of the manor, or the like, and then he muſt be expelled, cjectea, 
amoved, or the like. | Rs 


B. Record of a forcible detainer upon view, 


Note; The books upon the office of a juſtice of the peace do generally 
ſet forth, that the record ought to be in the preſent tenſe, and not in the 
time paſt (and herewith do accord the adjudged cafes in the court of king's 
bench, Str. 443.); yet neverthelefs they do all exhibit the form of a re. 
cord in the time paſt, and not in the preſent : Therefore I have taken the 
liberty to alter the fame, from the record in L. Raymond of the conviction 
of Sir Edm. Ekoell aforeſaid, and others; adding the fine thereunto, 
for the want of which, that conviction was quaſhed. And J have given 
the form of a record of a forcible detainer, rather than of a forcible entry, 
Hbecauſe the juſtice for the moſt part cannot be ſuppoſed to be preſent 
at the entry, as not having knowledge thereof until after the entry is 
made. | | * 


Dublin. E it remembered, that on the 15th day of Sept. in the firſt year if 
to wit. the reign of our ſovereign lord George the fecond of Great Bri- 
tain, France, and Ireland, ting, defender of the faith, and fo forth, at—— 
in the county of Dublin afore/aid, Eliz. Elwell, complained to us Sir E. Bet. 
tenſon, baronet, P. Burrel and W. Paſſenger, e/quires, three of the juſtices 
F our ſaid lord the king, aſſigned ta keep the peace in the ſaid county, and alſo 
ta hear and determine divers felonies, ireſpaſſes, and other miſdemeai:ors in tht 
ſaid county committed, that Sir Edm. Elwell, late of— , baronet, Joſeph 
Billers, late of——axd Daniel Monty, late into the mefſuage f 
her the ſaid E. E. being the manſion houſe of her ſaid E. E. called 
ſituate zwithin the pariſh of ———afore/aid, did enter, aud her the ſaid E. E. 
of the mefſuage aforeſaid, whereef the ſaid E. E. at the time of the cutry fore. 
ſaid, was ſeized as of the freehold of her the ſaid E. E. for the term. of bel 
life, unlawfully ejected, expelled, and amoved, and the ſaid meſſuage from br 
Yhe ſaid H. E. unlaceflally, ævith frong hand and armed. power, da yet hold and 
rom her detain, againſt the form of the ftatute in ſuch caſe made and provided; 
 Whereupen the ſame K. E. then, to wit, on the\ſaid.1 5th day of Sept. at itt 
pariſh of B. aforeſaid, prayeth of us, fe as. afbreſaid being juſtices, tt he 
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this behalf that a due remedy be provided, according to the form of the ſtatute 
eſaid. | 

e complaint and prayer by us the gone juſtices being heard, we the 
aforeſaid E. B. baronet, P. B. and W. P. eſquires, juſtices aforeſaid, to the 
meſſuage aforeſaid perſonally have come, and do then and there find and ſee the 
aforeſaid Edm. E. J. B. and D. M. the qforeJaid meſſuage, with force and 
arms, unlawfully, with ſtrong hand and armed power, detaining, againſt the 
form of the fatute in ſuch caſe made and provided, according as fhe the ſane 
El. E. ſo as is aforeſaid hath unto us complained : Therefore it is confidered by 
ws the aforeſaid juſtices, that the aforeſaid Edmund Elwell, Joſeph Billers 
and Daniel Monty, of the detaining aforeſaid with ſtrong hand, by our own 

oper view, then and there as is aforeſaid had, are convifted, and every of 
them is convicted, according to the form of the flatute aforeſaid: W hereupon 
we the juſtices aforeſaid, upon every of the aforeſaid Ed. E. J. B. and D. M. 
do ſet and impoſe ſeverally a fine of 101. of good and lawful money of Great 
Britain, to be paid by them and every of them ſeverally to our ſaid ſovereign 
ld the king, for the ſaid offences; and do cauſe them, and every of them, 
then and there to be arreſted; and the ſame Ed. E. J. B. and D. M. being 
convifled, and every of them being convifted upon our own proper view, of the 
detaining aforeſaid, with firong hand as is aforeſaid, by us the aforeſaid juſ- 
tices are commited, and every of them is committed, to the gaol of our ſaid 
ird the king at in the county of aforeſaid, being the next gaol 
to the meſſuage aforeſaid, there to abide reſpectively, until they ſhall have paid 
their ſeveral fines reſpectively to our ſaid lord the king, for their reſpectiue 
offences aforeſaid. Concerning which the premiſſes aforeſaid, we do make this 
our record. In witneſs whereof, we the aforeſaid E. B. baronet, P. B. and 
W. P. eſquires, the juſtices aforeſaid, to this record our hands and ſeals dn 
aforeſaid, on the 
15th day of Sept. in the firſt year aforeſaid of the retgn of our ſaid ſovereign 
ford the now king. 


C. Mittimus for forcible detainer. 


| Dublin, DWARD Faſſcl, e/quire, ane of the juflices of our ſovereign 


lord the king's Majeſty, aſſigned to the peace within the ſaid 
county of D. and alſo to hear and determine divers felonies, treſpaſſes, and 


' other miſdemeanors in the ſaid county committed; to the keeper of his Mijeſty's 


Zaul at in the ſaid county, and to his deputy and deputies there, and 
% every of them, greeting. Whereas upon complaint made unt9 me this pre- 
in the ſaid county, yeoman, I went immediately 
to the awelling houſe of the ſaid A. I. at — aforeſaid in the ſaid county, 


| and there found A. O. late of - — libourer, B. O. late of the ſame, 


Weaver, and C. O. late of butcher, forcibly, with 2 hand and 


| armed power, holding the ſaid houſe, againſt the peace of our ſaid lord the 
king, and againſt. the firm of the flatute in ſuch caſe made and provided : 
therefore I ſend you, by the bringers hereof, the bodies off the ſaid A. O. 
B. O. ard C. O. convicted of the ſaid forcible holding, ly wine. own vie wu, 
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tellimony and record; commanding- you in his ſuid Majeſty's. name to recejny 
them into your ſaid gaol, and there ſafely to keep them, and every of they 
reſpectively, until rhey. ſhat{ have reſpeftively paid the. ſeveral, ſum of 19 
1. good, and lawful money of Great Britain, 4% our ſaid /avereign lord thy 
ung, which'1 have ſet and imp;ſed upon every of them ſeparately, for a fine an 
ranſom for their ſaid. treſpaſſes reſpettvely. Herein fail you wt, at the pen 
that may fillow thereof. Given at ——— aforeſaid, in the. county aforeſaid, 
under. my ſeal, the.——» day of ——= in the year of the. reign of our ſud 
ſovereign lord king George the third, | | 


Note, by the forms in all the books, all the offenders ſtand committed 
until all have paid, ſo as that the firſt ſhall not be diſcharged on payment 
of his own fine, but continue until all, the reſt have paid likewiſe ; which 
ſeems unreaſonable, and is not warranted, by the ſtatute. | 


D. Precept to the ſheriff to return a jury. 


Dublin, ENRY Aglionby, e/quire, one of the juſtices f our lerd the 
1 king, aſſigned to keep the peace in the faid county, and alſo th 
hear and determine divers felonies, treſpaſſes and other nuſdemeanors, in the ſaid 
county .committed ; To the ſheriff of the ſaid county, greeting : on. behalf. of our 
aid lord the king, I command you, that you cauſe. io come before me at | 
in the county aforeſaid, on. the day , next enſuing, twenty- 
four ſufficient and indifferent men, of the neighbourhood of — aforeſaid, 
in the county aforeſaid, every of whom ſhall have lands or tenements of 40s, 
yearly at the leaſt, above reprizes, 10 enquire upon their oaths for our ſaid ld 
the king, of a certain entry made with ftrong hand (as it is ſaid) imo the 
meſſuage of one A. I. at aforeſaid, in the.county aforeſaid, againſt the 
form of the flatute in ſuch caſe made and provided. And you. arte to return 
upon every of the jurors by you in this behalf to be impanelled, 20s. of iſſue; 
at the aforeſaid day. And have you then there this precept. And this you full 
in no wiſe omit, upon the peril that ſhall thereof enſue. Mitneſs the ſaid J. P. 
at — in the county aforeſaid, the day of in the ——— 
year of the reign of ——— . | 


The jurors oath. 


V7 OU. hall true inquiry and. preſentment. make of all ſuch things. as ſhall 
I come before you, concerning a. forcible entry [or detainer] ſaid to have 
been lately committed, in the dwelling. houſe of ——— yeoman, at ——— ii ths 
county ; you ſhall ſpare no one for f.ruwr_or. affectiou, nor grieve any one fit 
hatred or ill-will, but proceed herein according to the beſt of your knowledge, and 


according to the evidence that ſhall be given to you : So help you God. 


you ſiall truly obſerve and keep an yeur parts: Ss help you God.\ _ The 


Forcible Entry and Detainer. 3171 


E. The inquiſition, indictment, or finding of the jury. 


Dablin. A N. inquiſition for our ſovereign lord the king, indented and 
taken at — in the ſaid county, the day of —— 

in the — year of the reign of = by the oaths of —— good and 
lawful men of the ſaid county, before J. P. e/quire, one of the juſtices of our 
ſad lord the king, aſſigned to keep the peace in the ſaid county, and alſo to 
hear and determine divers felonies, treſpaſſes, and other miſdemeanors in the 
ſame county committed, who ſay upon their oaths aforeſaid, that A. I. of 
aforeſaid, yeom in, long fince lawfully and peaceably was ſeized in his dem2ſuc 
as of fee [if it is not freehold, then ſay, peſſed] of and in one meſſunge, 
with the appurtenances, in —— aforeſaid, in the county aforeſaid, and his 
ſaid poſſeſim [and ſeiſin] ſo continued until A. O. Tate of ———— yeoman, 
B. O. late of the ſame, yeoman, and C. O. late of the ſame, yeoman, and 
other malefaftors unknown, the ———— day of ———— nc laſt paſt, with ſtrung 
hand and armed power, into the meſſuage aforeſaid, with the appurtenances 
aforeſaid, did enter, and him the ſaid A. I. thereof diſſeiſed. and with ſtroug 
hand expelled; and him the ſaid A: I. fo difſeiſed and expelled from the ſaid 
neſſaage with the appurtenances aforeſaid, from the ſaid ——— day of- — 
until the day of the taking of this inquiſition, with like ſtrong hand and armed 

power did keep out, and do yet keep out, to the great difturbance of the peace of 
our ſaid lord the king, and againſt the form of the ſtatute in ſuch caſe made . 
and provided. 17 I 5 V 
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Me whoſe names are hereunto! ſet, being the jurors abveſaid, do upon the 8 
evidences now produced before us, find the inquiſition aforeſaid true. 
We Rs 
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F. Warrant to the ſheriff for reſtitution. 
Dublin. TJ ENRY Fletcher, e/quire, one of the juſtices of cur ſovereign 
lord the king, aſſigned to keep the peace in the ſaid county, and 
alſh to hear and determine divers felonies, treſpaſſes, and other miſdemeanors in 
the ſaid county committed; io the ſheriff of the /aid county greeting : Whereas 
by an inquiſition taken before me the juſtice aforeſaid, au. -i the 
eunty aforeſaid, on this preſent —— day of —= in the' — year of the 
reign of ——— upm the oaths of —— dy virtue of the Ratutes' 
made and provided in caſes of forcible entry and d:tamer, it is found, that 
A. O. late of ä yeoman, and B. O. late of — yeoman, on the—— 
day of now laft paſt, into a certain meſſuage, with the appurtenances, 
of A. I. of . aforeſaid, in the county aforeſaid, gentleman, fitttate; lying 
and being at — aforefaid, in the county aforeſaid, with fore and arms 
dd enter, and him the ſaid R. I. thereof then "with frond Hand did d ſſeiſe 15 
aud drive out, and him the {did A. I. thus driven out from The ue meſ-"* 
ape with the appurtenances, from the — day of aforeſaid, io this 
preſent day of the taking of the ſaid inquifition, with ſtrong hand and armed 
"T8 force 
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Seducing arti- 


' ficers, 


Forfeit five 
hundred 
pounds, 


Proſecution in N a 
12 months. commenced within twelve months after the fact committed. /. 2. 


Tranſporting 
tools, Ee. 


Seizure by 
any officer, 
5 
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force did keep out, and do yet keep out, as by the inguiſition aforeſaid nure ful 
appeareth of record therefore on the behalf of our ſaid ſovereign lord th 
king, I charge and command you, that taking with you the power of the coy 

(if it be needful) you go to the ſaid meſſuage and other the ped & and the 
Same with the appurtenances you cauſe 19 be reſeiſed, and that yu cauſe the 
ſaid A. I. to be reflored and put into his full poſſeſſion thereof, according as hr 
before the entry aforeſaid was ſeized, according to the form of the ſaid Hautes. | 
Ard this you ſhall in no wiſe omit, on the penalty thereon incumbent. Giyey 
under my band and ſeal at in the ſaid county, the day 7 
in tie year of the reign of 


Foreign Service, 


BY the Brit. fat. 2 ry G. 2. c. 13. If any perſons ſhall contract with 
or endeavour to perſuade or ſeduce, &:c. any artificers in the 
manufactures of Great Britain or Ireland, to go out of this kingdom, or 
out of Ireland, into any foreign country, not belonging to the crown ot 
Great Britain, and be convicted thereof, upon indictment or informa- 
tion brought in the king's bench at We/minfter, Qc. if the offence be 
— in England, or by indictment or information in the 1 
bench at Dublin, if the offence be committed in Ireland, he ſhall for 
every artificer ſo contracted with or ſolicited, Wc. forfeit five hundred 
pounds, and be impriſoned in the common gaol of the place where he 
ſhall be convicted for twelve months and until payment of the forfei- 
ture, and in caſe of a further conviction upon a ſecond or other ſubſe- 
quent offence of the fame kind, he ſhall forfeit one thouſand pounds 
for every ſuch artificer contracted with or ſeduced, Ac. by him, and 
ſuffer two yeirs impriſonment and until payment of the forfeiture. 


ſect. 1. ; 
2. Provided that all proſecutions for offences againſt this act ſhall be 


3. If any perſon in Great Britain or Ireland, ſhall upon any pretence, 
load or put on board any veſſel not bound directly to ſome place in 
Great Britain or Ireland, or to ſome other dominions belonging to the 
crown of Great Britain, any tools or utenſils or any parts thereof uſed 
in or proper for the woollen or ſilk manufactures, he ſhall forfeit the 
ſame and two hundred pounds, to be recovered in any of the courts 
at Meſtminſter, &c. or in any of the four courts at Dablin, Cc. 
8 + Any officer of the cuſtoms in Great Britain, and of the revenue in 
Ireland, may ſeize and ſecure in ſome of the king's warehouſes, all ſuch 
tools or utenſils prohibited to be exported, as ſhall be found on board 
any veſſel or boat, not bound directly to ſome place of Great Britain or 
Ireland, or to ſome other of the dommions of the crown of Great Bri- 
tain, and the ſame after legal condemnation, ſhall be publickly ſold 2 

e 
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the beſt bidder ; one moiety of the produce to go to the king, and the 
other moiety to the officer, fc. /. 4. 
5. If the maſter of any veſſel or boat in Great Britain or Ireland, ſhall xraſters of 
knowingly permit any of the ſaid tools or utenſils prohibited to be ex- veſſeli. 
rted, to be put on board his ſhip, Mc. he ſhall forfeit one hundred 
unds, to be ſued for and recovered as the penalties of this act inflicted 
upon perſons exporting the ſaid tools or utenſils, and if ſuch veſſel, c. 
belongs to his Majeſty, the captain or matter thereof ſhall forfeit one 
hundred pounds and his employment, and be incapable' of any office 
under the crown. /. 5. 
6. If any officer of the cuſtoms in Great Britain, or of the revenue in Officers of the 
freland, ſhall take an entry outward, or ſhall ſign any ſufference for the revenue. 
ſhipping or exporting of any of the ſaid tools, or ſhall knowingly permit 
the ſame to be done, directly or indirectly, he ſhall forfeit one hundred 
pounds and his office, and be incapable of any office under the crown. 
„ 
, 7. One moiety of the reſpective forfeitures inflicted upon offenders 
againſt this act, to go to the king, and the other to the proſecutor. 


i 4 All ſuits which ſhall be brought againſt any perſon for what he git .:1;. 
ſhall do in purſuance of this act, ſhall be commenced' within fix months ſix months. 
after the fact, and the defendant may file common bail, or enter a com- 

mon appearance, and plead the general iſſue, and if the plaintiff ſhall 

become nonſuit or ſuffer diſcontinuance, or if a verdict or judgment 

upon demurrer be given againſt him, the defendant ſhall recover treble 

coſts. 

By the 8 G. 1. c. 9. / 11. If any ſubje& of his Majeſty ſhall innging in to- 
vithin this kingdom liſt or 4 himſelf, or if _ perſon ſhall inliſt Or reign * 
ſhall procure or prevail on any perſon being a ſubject of his Majeſty to 
liſt and enter himſelf or to go beyond the ſeas, or embark in order to 
be liſted to ſerve any foreign prince, ſtate, or perſon as a ſoldier, with- 
out licenſe of his Majeſty under the ſign manual, or of the chief gover- 
nors of this kingdom under their hands firſt obtained for liſting any of 
the ſubjects of his Majeſty to ſerve any ſuch foreign prince, c. or per- 
ſon as ſoldiers, every perſon ſo offending being thereof convicted ſhall. 
be — guilty of felony without benefit of clergy or of the ſtatute, 

9 Ann. c. 6, 7 x | 

10. All perſons who ſhall harbour, conceal, or entertain any ſuch of- 11,,4,,io 
tenders, knowing them to be guily of ſuch offence, ſhall be adjudged offenders. 
guilty of felony without benefit of clergy or of the faid ſtatute. /. 12. 


The preceding clauſes are continued, by Stat. 29 G. 2. C. 8. CS for 
twenty one years, &c. from the end of that ſeſſion. - 


11. And by the 11 Geo. 2. cap. 7. ſect. 1. If any ſubject of his Majeſ- taliging to ge 

, ſhall, within this kingdom, inliſt or enter himſelf, or ſhall go beyond beyond the 

e ſeas and inliſt, or with an intent to inliſt or enter himſelf as a non- ſeas. 
commiſſioned officer or private ſoldier in the ſervice of any foreign 


prince, ſtate, or potentate, or if any perſon ſhall, within this Lis uz 
inli 
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Carrying a- 
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inliſt or perſuade, entice or procure any ſubje& of his Majeſty to inlig 
or enter himſelf, or ſhall hire or retain any ſubje& of his Majeſty, with 
an intent to cauſe ſuch perſon to be inliſted, or to enter hirniſetf, or per. 
ſuade or procure any ſubject of his Majeſty to go beyond the ſeas, or 
embark with an intent to be inlifted or to enter himſelf as a non-com. 
miſſioned officer or private ſoldier in any foreign ſervice, without the 
licenſe of his Majeſty under the ſign manual, or of the chief governor 
of this kingdom under their hands and ſeals, or if any perſon or perſons 
ſhall carry away by force out of this kingdom any ſubject of his Majef. 
ty, with an intent to perſuade or compel ſuch perſon to inliſt or enter 
himfelf as a non-commiſſioned officer or e ſoldier in the ſervice of 


any foreign prince, c. perfons ſo offending, being thereof lawfully 


Felony with- 
out clergy. 


Aiding and 
aſſiſting felo- 
ny. 


Papiſts not to 
be jurors, &c. 


Offences out 
of the king 
dom. 


In.lemnity to 
diſcoverers. 


Proctamation 
upon preſent - 
ments. 


convicted, thall be adjudged guilty of felony, without benefit of clergy, 
or of the ſtatute 9 Ann. cap. 6. V 

12. Every perſon who ſhall harbour, conceal, relieve, entertain, or 
traniport beyond the ſeas any ſuch offender, or ſhall be aiding or aſſiſting 
therein, knowing him to be guilty of ſuch offences or any of them, he. 
ing thereof convicted, ſhall be adjudged guilty of felony, without the 
beneſit of clergy, or of the ſaid ſtatute, and may be. tried, although 
the principal offender be not convicted or outlawed for the ſaid felony, 
5 5 | 
13. No papiſt or reputed papiſt ſhall be capable of ſerving as a juror 
upon the trial of any of the ſaid offenders, and it ſhall be lawful for 
ſuch perſons who ſhall proſecute in behalf of his majeſty, to challenge 
any papiſt or repnted'papift, and aſſign for cauſe that the perſon ſo re. 
turned to ſerve as a juror, is a papiſt or reputed papiſt, which ſhall be 2 
5 challenge, and the judge before whom the ſaid offenders fhall 

e tried, ſhall allow the ſame to be a legal challenge. / 3. 

14. Where any offence againſt this act ſhall be committed out of this 
kingdom, the ſame may be alledged to be committed, and may be lad 
and en 19 any county mn ET. IS, Gr 

15. In caſe any perſon ſb inliſted or inveigled to go beyond the ſeas, 
in order to be inliſted as a non-commiſſioned officer or private folder, 
in any foreign ſervice, without licenſe firſt had as aforeſaid, ſhall, within 
fourtecn days after ſuch inliſting or agreement to go beyond the ſeas, in 
order to be inliſted, or in cafe any perſon ſo carried away by force out 
of this kingdom, to the intent to be inliſted, or that ſhall be compelled 
to inlift or ſerve any foreign prince, Sc. as aforeſaid, ſhall within two 
months after their return to this kingdom, voluntarily diſcover, upon 


1 . 0 7 N 


oath before any juftice of the peace, the perſons by whom he was {0 in- 
liſted or inveigled or carried away by force, ſo as they may be apprc- 
hended and convicted of the ſaid offence, ſuch perſons ſo diſcovering, 
ſhall be indemnified from -all penalties on account of the ſaid offence. 
16. Moreover by the 25 Geo: 2. tap. 12. If any perſons, ſhall here. 
after be preſented by the grand jury at any aſſizes or general quarter- 
ſeſſions of the peace, for Mig inliſted or uſed any means to ſeduce or 
prevail upon any perſon to intiſ as a ſoldier or non-commiſſioned once 
in any foreign fervice, without licenſe of his Majeſty, under the wo 
n | \ manual, 
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manual, or of the chief governors of this, kingdom, under their hands 
brit obtained, and ſuch preſentment being returned to the clerk of the 
council, the perſons in ſuch, preſentments named, fhall by proclamation 
from the lord lieutenant or other chief governors and council be pro- 

imed. /. 1. | * : | 
om | 34 in caſe the perſons fo preſented and proclaimed, for having Not ſurren- 
inliſted or uſed any means to ſeduce or prevail; on any perſon to inliſt as dering, high 
1 ſoldier or non- commiſſioned offiger in any foreign: . without a treaſon. 
licenſe, do not within the timę limited by ſuch proclamation, render 
themſelves to ſome of the — of the peace of the county, where 
ſuch preſentment ſhall be made, they ſhall be from thenceforth convictet 
of high treaſon, and ſuffer accordingly : and all perſons knowingly con- 
cealing, aiding, abetting or ſuccouring ſuch perſons fo. preſented and 
proclaimed, after the time limited by ſuch proclamation, ſhall be guilty 
of felony, without benefit of the clergy, or of the ſtatute. + 

18. The printed proclamation, herein ſuch per ſons are named to be printed pro- 
preſented by the grand jury of any county at the general aſſizes or quar- ctamation, 
ter-ſeſſions, to be guilty of the, offence aforoſaid, ſhall be adjudged ſuffi- evidence. 
cient evidence. /i; 2% l | 1 

19. Provided that before any grand jury ſhall preſent any perſons. as Examination 
aforeſaid, examination ſhall be taken before ſome judge of the court of to be taken, 
king's bench, judge of aſſize, or juſtice of the peace upon oath, which ex- Hs. 
amination ſhall be OO with the al of the crown 9 peace for the 
county qr place where fuch perſons thall be; preſented, z nd. & copy there- 
of wal be ter aged, 108 eber with the 12 err to the A $44 gover- 
nors and council before the perſons ſo preſented thall be proclaimed. 
LAI MII OG s 1 r enn r 0 ere KK 

This act is: continued by Stat. 3. Geo. 3. cap 20. ſect. 2. for /evorn gears, 
rom the firſt day of: June, 1764, and to ibe end q, tlie then nexti ſeſſian of. 


— #4 & 4 - 


5 


4 - 


parliaments, 


* 


20. Alſo by the 29 Geo. 2. cap. 5. Every perſon, being a natural born Landing in 


ſubject of this kingdom, who now is, or hereafter ſhall be, an officer, > kingdom, 


ſoldier, or mariner, in thei ſervice of the French king, whotſhalk lands: or 
attempt to land, or ſhall be found i Ire/and,:or ſhall be found on board 
any ſhip, veſſel, or boat, being ſo on board with intent to land in this 
kingdom; and every perſon wha ſhall within this kingdom knowingly 
aid, abet, conceal, comfort, or ſuccour any ſuch officer, foldier, or mari- 
ner, returning into this kingdom, ſhall ſtand and be adjudged guilty of 
telony, without benefit of the clergy, and ſhall fuffer and forfeit as per- 


o " 1 


ſons attainted of felony. // 1. 


L - 


21. Any, offence againſt this act may be tried, and the venue laid in any Venue in any 


county in this kingdom. / 2. county. 


22. If any officer, ſoldier, or mariner, now actually engaged in the Perſons re- 
ſervice of the French king, 15 F 8 rn da 5 

1756, return into this Kingdom, with irlterit to become à dutiful and. 

faithful ſubjeck to Bis jelly, c. And ſurrender himſelf to any juſlice 
of the peace in this kingdo! \ ſuch! officer,” ſoldier, of mariner, ſhall be 
committed to the common gaol of 4% county, city, or town, until the 
| next 


kingdom, 


on ; or b fore the firſt. day of Auguh, turning to . his 


L 
* 
4 
þ 
6 
* 
* 
by 
aq 
2 
= 
a „ 
® 
Fi 
n 
4 
"'P 
aA 
9 
2 
if 
42 
W 
V 
; 
3 
- 


. 8 — ve — ax. — 
r 


1 
5 
| 


— ant ee ets.” 


316 Foreign Service. 


next general aſſizes, or general quarter-ſeſſions of the peace; unleſs ſuch 
officer, ſoldier, or mariner, can, with good and ſufficient ſureties, enter 
into a recognizance, in the uſual manner, to appear at ſuch general af. 

ſizes, or quarter-ſefſions of the peace. 
And taking 23. And if ſuch officer, ſoldier, or mariner, ſo returning into this 
the oaths, Oc. Kingdom, ſhall, at the ſaid next general aſſizes or . take 
and ſubſcribe the oath of allegiance and abjuration, in open court, ſuch 
officer, ſoldier, or mariner, ſhall from thenceforth be freed from all of. 
fences, alties, and forfeitures, created by this act, or by any former 

law in this kingdom againſt inliſting in foreign ſervice. /. 3. 

Not to reſtore 24. Provided, that the return of ſuch officer, ſoldier, or mariner, in. 
toeſtates, c. to this kingdom, within the time herein before limited, and their com. 
= recon pliance with the terms 3 by this act, ſhall not extend to reſtore 
s or intitle any ſuch officer, ſoldier, or mariner, to any lands, Gc. or 
any money, chattels, debts, or ſecurities for money, or real or perſonal 
eſtate, or truſt eſtate, or intereſt in the ſame, already recovered by any 
proteſtant diſcoverer, or for recovery of which any ſuit was inſtituted 
by any proteſtant diſcoverer, by virtue of Stat. 19 Geo. 2. cap. 7. but 
ſuch recovery and ſuit ſhall remain in ſuch plight, as if this act had ne- 
ver been made. /. 4. | 


Foreſtalling, ingroſſing, and regrating. 


F Oręſtalling ( fore/tellan, or fore/tallan) in the Engliſh Saxon ſignifieth 
properly to market before the publick, or to prevent the publick market; 
and metaphorically, to intercept in general: and ſeemeth derived from 
fore, which is the ſame as before, and alle a ſtanding place or depart- 
ment; from whence ſprang the ancient word fallage, which ſignifieth 
money paid for erecting a ſtall or ſtand, for the ſelling of goods in a fair 
or market: } | | | | i 

 Ingroſjing is from in, and groſs, great or whole: 55 2's MY 

And regrating, from re, again, and the French grater, to grate or 
ſcrape, and ſignifieth the ſcraping or dreſſing of cloth or other goods, in 
order for ſelling the ſame again. | OT 

I ſhall treat, firſt, concerning theſe offences at the common law; and, 
ſecondly, concerning the ſame by ſtatute. = | | 


i # 
1. Concerning theſe offences at common law. 


1. At the common hw, all endeavours whatſoever to enhance the 
common price of any merchandize, and all kinds of practices which 
have an apparent tendency thereto, Whether by fpreading falſe rumours, 
or by buying things in a market before the accuſtomed hour, or by buy. 
ing and ſelling again the ſame, thing in the ſame market, or by any other 
ſuch likes devices, are highly criminal, and puniſhable by fine and im- 
priſonment. 1. Ho. 234, F. B. 479. / 1. 5. 5 , 
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2. By the common law, a merchant bringing victuals into the realm, 
may {ell the ſame in groſs; but no perſon can lawfully buy within the 
realm any merchandize in groſs, and ſell the ſame in groſs again, with- 
out being liable to be indicted for the ſame. 3 I. 196. 

And the bare ingroſſing of a whole commodity, with an intent to 
ſell it at an unreaſonable price, is an offence indictable at common law, 
whether any part thereof be ſold by the ingroſſer or not. 1 Haw, 235. 
> 1 ſo jealous is the common law of all practices of this kind, 
that it will not ſuſſer corn to be ſold in the ſheaf; perhaps for this reaſon, 
becauſe by ſuch means the market is in effect foreſtalled. 1 Haw. 235. 
ib. ſe 4. 

4 Aadently the ingrofler and regrater were comprehended under the 
word foreſtaller ; but now they are diſtinguiſhed by the ſtatute 5 & 6 
Edo. 6. cap. 14. Eng. which is either declaratory of the common law, 
or of the ancient ſtatutes (which by Poyning's act were introduced as 
laws of Jrelund) by this act. 

1. Whoſcever ſhall buy, or cauſe to be bought, any merchanaize, viclual, or poreſtalling, 
any other thing whatſoever, commg by land or by water toward any market or what. 
fair, to be ſeld in the ſame, or coming toward any city, port, haven, creek, or 
road, from any parts beyond the ſea to be ſold; or make any bargain, contract or 
promi/e, for the having or buying the ſame, or any part thereof” ſo coming as 1s 
aforeſaid, before the ſaid merchandize, vicluals, or other things ſhall be in the 
market, fair, city, port, haven, creek, or road, ready to he ſold; or ſhall make 
any motion by word, letter, meſſage, or otherwiſe, to any perſon for the inhancing 
of the price, or dearer ſelling of any thing above-mentioned, or elſe diſſuade, 
move, or ſtir any perſon coming to the market or fair, to abſtain or forbear to 
bring or convey any of the things above rehearſed, to any market, fair, city, port, » 
haven, creek, cr road, to be ſold, as aforeſaid, ſhall be deemed a foreſtal- 
t. 

2. Whoſnever ſhall ingroſs, or get into his hands by buying, contracting, or Iagroſſing, 
promiſe taking, other than by demiſe, grant, or leaſe of land or tythe, any corn what. 
growing in the fields, or any other corn or grain, butter, cheeſe, fiſh, or other 

dend uictuals whatſoever, to the intent to ſell the ſame again, ſhall be deemed an 

unlawful ine rer. ſ. 3. | 

3. Whoever ſhall by any means regrate, obtain, or get into his hands or poſ- Regrating, 
ſeſſion, in a fair or market, any corn, wine, fiſh, butter, cheeſe, candles, tallow, what. 
ſheep, lambs, calves, ſwine, pigs, geeſe, capons, hens, chickens, pigeons, conies, 
or other dead victual whatſoever, that ſhall he brought to any fair or market to be 
ſold, and do ſell the ſame again in any fair or market holden or kept in the ſame 
place, or in any other fair or market within four miles thereof, ſhall be deemed a 
regrater, ſ. 2. 


II. Concerning theſe offences by fatute. 


1. Ordinance for bakers, &c. incerti temporis, cap. 10. No foreſtaller ſhall 
be ſuffered to dwell in any town, who manifeſtly is an oppreſſor of the 
poor, a publick enemy of the country, who meeting grain, fiſh, her- 
u ring, 


A 


3 


18 


again in the ſame market, nor in any other market, upon pain to be ad- 
judged in law a common regrator. 
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ring, or other 3 coming to be ſold, doth make haſte to buy them 
before others, thirſting after wicked gain, oppreſſing the poor, and de. 
ceiving the rich, and by that means goeth about to ſell the ſaid thin 
much dearer than he which brought them; who cometh about merchant 
ſtrangers and offereth them his help in the fale of their wares, and in. 
formeth them, that they may ſell their wares dearer than they meant tg 
have done; he that is convict thereof the firſt time, ſhall be amerced 
and ſhall loſe the thing ſo bought, according to the cuſtom of the town: 
he that is convict the ſecond time, ſhall have judgment of the pillory; 
the third time, he ſhall be impriſoned and ranſomed ; the fourth tine 
he ſhall abjure the town ; and likewiſe they that give them counſel, help, 
or favour. 

2. ing. flat. 25 Edw. 3. tat. 4. cap. 3- The foreſtallers of wines and 
other victuals and merchandiſes that come by land or by water, if they 
be thercof attainted at the ſuit of the King or the party, before mayor, 
bailiff, or juſtices thereto aſſigned, or elſewhere in the king's court, and 
if they be attainted at the king's ſuit, the things foreſtalled ſhall be for. 
feit to the king, if the buyer hath made gree to the ſeller. And if he 
hath not made gree of all but by earneſt, the buyer ſhall incur the forfei- 
ture of as much as the foreſtalled goods amount to ; and if they have not 
whereof, then he ſhall have two years impriſonment, and more, at the 
King's will. And if he be attainted at the ſuit of the party, the party 
ſhall have one half of ſuch forfeit, or the price of the king's gift, and 
the king the other half. | 


Confirmed by Eng. tat. 2 Ric. 2. ſtat. 1. cap. 2. 


3. 8. Edw. 4. cap. 2. No man (having ſufficient ſtore of corn of his 
own) ſhall buy any in the common market; nor ſhall any called Badgers, 
buy corn at one market, and ſhortly after carry the ſame to another 
market, and ſell the ſame dearer there, upon ſuch pain as is made againſt / 
regrators of the king's market. 


* . 


And none ſhall buy any corn in the common market, to ſell the fame 


4. It is ſaid not to be ſufficient in an indictment or information, to ſay 
that the defendant bought ſo much goods, but the words of the ſtatute 
are to be purſued, which are ſhall engroſs or get into his hands by 
buying. But it is not neceſſary to ſet forth, that the defendant did not 
come by it, by a demiſe of land, or the like; but the defendant, if 
he have any ſuch matter to alledge, muſt give it in evidence. 
i Hau. 237, 230. i. 4064. /- 20. 

5. From the general rules of law, that no information for any of the 
ſaid offences can be good, without ſhewing in certain the quantity of the 
thing for which the penalty is ſuppoſed to be incurred, not only becauſ? 
otherwiſe the judgment to be given on ſuch an information can never be 
pleaded in bar of any other, becauſe it cannot appear that both of them 


were brought for the ſame thing; but alſo, becauſe it cannot appear Y 
7 the 
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the court what forfeiture the defendant ought to incur, unleſs the extent 
of the offence be ſpecially ſet forth. 1 Haw. 238. ib. % 22. 

Alſo, it hath been reſolved, that ſuch victua only, as is neceſſary for the 
food of man, is within the ſtatute of 5 & 6 Ed. 6. and therefore that ap- 


les and cherries, and ſuch like fruit are not: but that falt is a victual 


within the meaning of it. 1 Haw. 238. 483. , 17. 
A. Indictment for foreſtalling. 


Dublin. HE jurors for our lord the king upon their oath. preſent, that 

A. O. late of the pariſh of in the county aforeſaid, yeoman, 
om the— day of- nt — N 
the pariſh aforeſaid, in the county aforeſaid, did buy and cauſe to be bauglit of 
and from one A. S. twenty oxen, for the. ſum of 200). of lawful money of Great 
Britain, as he the ſaid A. S. then and there was driving the ſaid twenty oxen lo- 


wards the market of M. to ſell the ſaid twenty oxen in the ſaid market, and. 


before the ſaid twenty oxen were brought into the ſaid market, where the ſame 


fould be ſold ; in contempt of our ſaid king and his laws, to the evil 
example of all others in the like caſe offending againſt the peace of our ſaid lord- 
the king, his crotn and digniiy, and againſt the form of the ſtatute in that caſe 


made and provided. 


B. Indictment for ingroſſing. 


Dublin. . I H E jurors for our Iord the king upon their cath preſent, that 


A. O. late of ——-1m the county aforeſaid, yeoman, on the 
—— aforeſaid, 


al 


A day of- in the year of the reign , 


in the county aforeſaid, did ingroſs and get into his hands, by buying of and from 


ome A. S. 50 quarters of wheat, to the intent to ſell the ſame again, to the evil 


example of all others in the like caſe offending againſt the peace of our ſaid lord 
the king, his crown and dignity, and againſt the form of the ſtatute in that caſe. 


made and provided. 


C. Indictment for regrating. 


Dublin. HE jurors for our lord the king upon their oath preſent, that* 
in the county aforeſaid, yeoman, 
at the pariſh 
| aforeſaid, in the county aforeſaid, to wit, in a certain market then and there 


| A G. late of the pariſh of: 
n he - day of: in the year of the reign of- 


tulden, did buy, obtain, and get into has hands and poſſeſſion ten geeſe and twenty 
chickens, of and from one A. S. for the ſum of 308. of lawful money of Great 
| Britain (the ſaid geeſe and chickens then being brought to the ſaid market by the 
ſaid A. S. to be ſold) and that afterwards, to wit, on the. ſame —day of 
i the year aforeſaid, he the ſaid A. O. at the pariſh aforeſaid, in the 
ny aforeſaid, in the ſaid market there, unluwfully did regrate the ſaid geeſe 
and chickens, and fell the ſame again to one A. B. for the ſum of 40s. of 
ike lawful money of Great Britain, in contempt of our ſaid lord the king and 
tus laws, to the evil example of all others in the like caſe offending, againſt the 
| Uu 2 peace 


in the year of the reign f at 


. 
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peace of cur ſaid lord the king, and againſt the form of the Rlatute in that c "I 
made and provided, | . 


Forfeiture, 


The forfeitures for particular offences may be found under their 
reſpective titles; here it is treated of forfeitures in general. 


J. Of forfeiture of lands and goods, 
II. Of loſs of dower. 
IIl. Of corruption of blood. 


IJ. Of forfeiture of lands and goods. 


1 I: ſeems agreed, that by the common law, all lands of inheritance, 
1 whereof the offender was ſeiſed in his own right, and alſo all 
rights of entry to lands in the hands of a wrong doer, are forfeited to 
the king, by an attainder of high treaſon, and to the lord of whom 
they are immediately holden, by an attainder of petit treaſon or felony. 

2 Haw. 448. n. 636. /. 1. 

But it ſeems clear, that the lord cannot enter into the lands holden of 
him, upon an eſcheat for petit treaſon or felony, without a ſpecial grant, 
till it appear by due proceſs, that the king hath had his prerogative of 

the year, day, and waſte. 2 Haw. 448. ib. ſ. 3. 

Concerning which year, day, and waſte, it is enacted by the 17 Ed. 2. 
c. 16. that the king ſhall have the goods of all felons attainted, and fugi- 
tives, whereſoever they be found. And if they have freehold, it ſhall 
be forthwith taken into the king's hands, and the king ſhall have all pro- 
fits of the ſame by one year and one day; and the land ſhall be waſted 
and deſtroyed in the houſes, woods, and gardens, and in all manner of 
things, belonging to the ſame land. And after the king hath had the 
year, day, and waſte, the land ſhall be reſtored to the chief lord of the 
fee, unleſs that he fine before with the king, for the year, day, and 


lands. 


waſte. 
Forfeiture of 2. As to forfeiture of goods, it ſeems agreed, that all things whatſoe- 
goods. ver, which are comprehended under the notion of a perſonal eſtate, whe- 


ther they be in action or poſſeſſion, which the party hath or is intitled to, 
in his own right, and not as executor or adminiſtrator to another, are 
liable to ſuch forfeiture, in the following caſes : 
5 F (1) Upon a conviction of treaſon or felony. 2 Haw. 450. n. 639. 
43. | | | 
| (2) Upon a flight found before the coroner, upon view of a dead 
body. id. / 14. ; 
(3) Upon an acquittal of a capital felony, if the party 1s found to 
have fled. id. 1. | | h 
(4) Alſo, a perſon indicted of petit larceny, and acquitted, yet it it 
be found he fled for it, forfeits his goods, as in caſe of grand Jarcen)- 
1 H. 530. id, | N mo = 
1 
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But it is certain that the party may in all caſes, except that of the co- 
roner's inqueſt, traverſe the finding of the flight. Alſo it ſeems agreed, 
that the particulars of the goods found to be forfeited may be alſo 

erſed. id. | 
wet, Upon a preſentment by the oaths of 12 men, that a perſon arreſt. 
ed for treaſon or felony, fled from, or reſiſted thoſe who had him in 
-uſtody, and was killed by them in the purſuit or ſcuffle. 2 Haw. 451. 
640. J 16. | 
: (6) Fa being waived or left by a felon in his flight, whereby he for- 
{its the goods ſo waived, whether they be his own, or the goods of 
others ſtolen by him, which ſhall not be reſtored to the right owners but 
upon a proper proſecution. 2 Haw. 451. id. J. 17. 

(7) Alſo, a convict within clergy, forfeits all his goods, though he be 
burnt in the hand ; yet thereby he becomes capable of purchaſing other 
goods. 2 H. H. 388, 389, LE wakes 2 

But on burning in the hand, he ought to be immediately reſtored to 
poſſeſſion of his lands. 2 H. I. 389. 

3. Upon outlawry in treaſon, or felony, the offender ſhall looſe and Forfeiture up- 
forfeit as much as if he had appeared, and judgment had been given on outlawry. 
againſt him, as long as the outlawry is in force. Mood. b. 4. c. 5. 

And thoſe that tarry till the exigent, in treaſon or felony, or petit 
larceny, forfeit their goods, though they render themſelves to juſtice, 
and are acquitted ; for it was a flight in law. Wood. b. 4. c. 5. 

But where the killing a man in his own defence is in the law no felony, Forfeiture in 
there is no forfeiture, unleſs he fled; for that is a diſtin forfeiture, ſe defendendo. 
although the party be not guilty of the fact. 1 H. H. 493. To 

5. It ſeems agreed, that the forfeiture, upon an attainder either of To what time 
treaſon or felony, ſhall have relation to the time of the offence, for the the forfeiture 
avoiding of all ſubſequent alienations of the /ands; but to the time of ſhall relate. 
the conviction or flight found only, as to chattels; unleſs the party were 
killed in flying or reſiſting, in which caſe it is ſaid, that the forfeiture of 
the chattels ſhall relate to the time of the offence. 2 Haw. 454. n. 644. / 30. 

6. But though the goods of an offender be not forfeited, till the con- 
viction, or flight found by inqueſt, yet whether they may be ſeized upon What is to be 
the offence committed, hath been controverted ; concerning which lord done with the 
Hale faith thus wh _—_— 

It ſeemeth clear, that at the common law, if a man had committed fe- tue. 
lony or treaſon, or though poſlibly he had committed none, yet if he had | 
been indicted, the ſheriff, coroner, or other officer, could not ſeize and 
carry away the goods of the offender or party accuſed. 

Again, he could not in that caſe have removed the goods out of the 
cuſtody of the offender or party accuſed, and deliver them over to the 
conſtables, or to the villata, to anſwer for them: 

But if the party were indicted, the ſheriff or other officer might 
make a fimple ſeizure of them only to inventory and appraiſe them, and 
leave them to the cuſtody of the ſervants or bailiff of the party indicted, 
in caſe he would give ſecurity againſt their being embezzled, or in de- 
fault thereof he might deliver them to the conſtable. or vill to be anſwer- 
able for them, but yet ſo that the party accuſed and his family have ſuf- 
ticient out of them for their livelihood and maintenance: 4 
| An 


322 


Forfeiture. 


And poſlibly the ſame law was, though he were not indicted, but 7. 
ado had committed a felony, but with this difference, if he had been 
indicted, this kind of ſeizure might have been made, whether he com. 
mitted the felony or not : | | 

But in this caſe if there were no indietment, then it is at the peril of 
him that ſeizeth, if he committed not the felony : 

And then as to the ſtatute of 1 N. 3. c. 3. it is as follows; No ſheriff a 
other perſon ſhall take or ſeize the goods of any perſon arreſted or impriſoned 

for ſuſpicion of felony, before he be convicted or attainteq, or before the goods be 
otherwiſe forfeited ; on pain of double value to the part —_— : 

Mr. Stamford thinks this is but in aftirmance of the common Jaw, on] 
that it gives a penalty: but it ſeems to be ſomewhat more than ſo, for 


this prohibits the ſeizure of the goods of a party impriſoned, though he 


were alſo indicted, but not yet convicted, where unqueltionably the 
common law allowed ſuch a ſeizure, if the party or friends did not 
ſecure the forth coming of the goods, where the party was indicted : 

Bur upon this ſtatute theſe things are conſiderable; 1. As to perſons at 
large, it ſeems to me (ſays he) that if they fly not, there can be no 
ſeizure at all made, whether they arc indicted or not ; for the ſtatute 
did not intend a greater privilege to a party unpriſoned, than to him 
that is at large. 2. That if he be at large and fly for it, yet his goods 
connot be ſeized and removed, whether he be indicted or not indicted. 
3. That if he be indicted, and at large yet the goods cannot be removed, 
but only viewed, appraiſed, and inventoried, in the houſe or place where 
they he. 1 | 

And yet I know not how it comes to paſs, ſays he, the uſe of ſeizing. 
the goods of perſons accuſed of felony, though impriſoned or not im- 
priſ»ned, hath ſo far obtained notwithſtanding this ſtatute, that it 
paſſeth for law and common practice, as well by conſtables, ſheriffs, and 
other the king's officers, as by lords of franchiſes, that there is nothing 
more uſual : | 

Upon the whole, he ſays, that the opinion of my lord Coke, in his 3 

Int. 228. hath truly ſtated the law, at leaſt as it ſtands upon the ſtatute 
of 1 R. 3. viz. 1. That before the indictment, the goods of any perſon 
cannot be ſearched, inventoried, or in any ſort ſeized. 2. That after the 
indictment, they cannot be ſeized and removed, or taken away, before 
conviction or attainder : | 

But then it may be ſaid, to what purpoſe may they be ſearched and in- 
ventoried after indictment, if they may not be removed, but are. equally 
liable to embezzling as before : 1 

I think (he ſays) he is not bound to find ſureties, neither hath the 


officer at this day any power to remove them in default of ſureties, and 


commit them to the vill, but only to inventory them, and leave them 
where he found them (unleſs in caſe of a ſecond capias on the 25 Ed. 3. 
c. 14.) for the priſoner or party indicted may fell them bona jide ; and 


if he may do ſo, the vendee may take them, and the willata cannot 


refuſe the delivering of them to the vendee, though the goods had been 
delivered to them: | 7 
But there is this advantage by the viewing and apprailing, that thereby 


the king is aſcertained what the goods are, and may purſue them * 
7 | take 


\ 
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take or embezzle them, by information (if the party happen to be con- 
vict) and try the property with them, whether they are really ſold, 
or fold only fraudulently without valuable conſideration, to prevent 
the forfeiture, 1 H. H. 363, 4, 5, 6. 7. 


IL. Of boſe of deer. 


1. Albeit a perſon ſhall be attainted of felony, yet his wife ſhall not for- Forfeiture of 
feit her dower. 1 Ed. 6. c. 12. / 17. _ in fe- 
2. But on his attainder of any treaſon, ſhe ſhall forfeit her dower. 5 & Ia treaſon. 

6 Ed. 6. c. 11. /. 13. But in ſome kinds of treaſon (particularly with re- 


card to the coin) there is a ſpecial ſaving of the wite's dower by ſtatute. 


III. Of corruption of blood. 


is ſo far ſtained or corrupted, that the party loſes all the nobility or blood. 
gentility he might have had betore, and becomes ignoble. 2 Haw. 456. 
n. 648. /. 47. : 
2. ids . he can neither inherit as heir to an anceſtor, nor have an 
heir. 2 Haw. 456. ib. /. 48. Po 
3. But the king's pardon, though it duth not reſtore the blood, yet 
as to iſſues born after, hath the effect of a reſtitution. 1 H. H. 358. 
4. But reſtitution of blood in its true nature and extent, can only be 
by act of parliament. 1 H. H. 358. 2 Haw. 458. x. 649.-/. 51. 


Forgery. 


1. FT "ORGERY is an offence at common law, and an offence alſo by 
ſtatute. | 

2. Forgery at the common law, is an-offence in falſly and fraudulently 
making or altering any manner of record, or any other authentick mat- 
ter of a publick nature ; as a pariſh regiſter, or any deed, will, privy 
ſeal, certificate of holy orders, protection of a parliament man, and the 
like, 1 Haw. 182, 184. u. 335. /. 1. 338. 11. SI 

As for writings of an inferior nature, as private letters, and ſuch like, 
the counterfeiting of them is not properly forgery ; therefore in ſome 
caſes it may be more ſafe to proſecute ſuch offenders for a miſdemeanor, 
or cheats. For by reaſon of the uncertainty of opinions, concerning 
proper forgeries at common law, indictments are generally brought upon 
lome of the following ſtatutes, and very few at common law. But if 
the inditment is at common law, and the offender is convicted, he 
may be pillored, fined, and impriſoned. Woed. b. 3. 1 Haw. 184. n. 


338. /. 11, 
But 


= 


1. It is agreed, that by an attainder of treaſon or felony, the blood Corruption of 
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ſuum caput was allowed to be good upon an indictment on this ſtatute ; the 


Forgery. 


But as to the power of juſtices of the peace in this matter, Mr. Hauiis, 
ſays, it hath been ſettled of late, that they have no juriſdiction over for. 
ery at the common law; the principal reaſon of which reſolution (he 
Hye) as he apprehended, was, that inaſmuch as the chief end of the 
inſtitution of the office of theſe juſtices was for the preſervation of the 
peace againſt perſonal wrongs and open violence, and the word treſpaſ 
in its moſt proper and natural ſenſe, is taken for ſuch kind of injuries, 
it ſhall be underſtood in that ſenſe only in the commiſſion, or at the mos 
to extend to ſuch other offences only as have a direct and immediate ten. 
dency to cauſe ſuch breaches of the peace, as libels, and ſuch like, which 
on this account have been adjudged indictable before juſtices of the 
peace. 2 Haw. 40. n. 60. . 30. 1 Salk. 406. 

But Mr. Barloto ſays nevertheleſs, that it ſeemeth clear, that a juſtice 
of the peace may take information thereof, bind over the informer, 
examine the offender, certify his examination to the proper judges, and 
commit him to priſon in order to abide his trial. Barl. 244. 

3. The ſtatutes that make forgery an offence are theſe that follow : 

The firſt is the act, 28 Eliz. c. 3. by which F any perſon upon his own 
head and imagination, or by falſe conſpiracy and fraud with others, ſhall uit. 
tingly, ſubtilly, and falſely forge or make, or ſubtilly cauſe, or willingly aſſent t 
be forged or made; any falſe deed, charter, or writing ſealed, court roll, or the 
will of any perſon in writing, to the intent that the eftate of freehold or inhe- 
ritance of any perſon, of any lands, tenements, or hereditaments, freehold ur 
copyhold, or the right, title, or intereſt of any perſon in the ſame may be no. 
lefted, troubled, defeated, recovered, or charged ; or ſhall pronounce, publiſh, 
or ſhew forth in evidence the ſame as true, knowing the ſame to be falſe ir 

forged, to the intent as above (except lawyers or attornies for their clients, nt 
being privy to the forgery) ; and ſhall be theregf convicted, either upon acli. 
on at the ſuit of the party, or otherwiſe according to the order and due courſe 
of the laws of this realm, he ſhall pay to the party double cofts and di. 
mages, and be ſet in the pillory, and have both his ears cut off, and his noſtrils 
lit and ſeared with a hot iron, and ſhall forfeit the profits of his lands during 
life, and be impriſoned alſo during life. 1. 2. 

And all juſtices of oyer and terminer, and juſtices of aſſize, ſhall have power 

to inquire of, hear, and determine all offences in this ach. 1. 10. 


Upon his own head] When the proceedings were in latin, ſuper proprium 


law having more regard that the ſtatute be ſtrictly purſued, than rendered 
into proper latin. 1 Haw. 187. n. 342. /. 26. 


Forge or make | ng a ſecond deed, and antedating it, with intent 
to make it take place of a former deed, is forgery within this ſtatute. 


3 In/t. 167. 


Or ſubtilly cauſe, or willingly afſent | To cauſe, is to procure or counſel 
one to forge ; to aſſert is to give his aſſent or agreement afterwards, to 


the procurement or counſel of another; to conſent, is to agree at the 
time 


* 


Forgerp. 


time of the procurement or counſel, and ſuch is in law a procurer. 


4 Ins. 169. | g 3 | 
d Hale ſays, that an aſent after the fact is committed, makes 


But lor 
not the party aſſenting guilty or principal in the forging ; but it muſk be a 


precedent, or concomitant aflent. 1 H. H. 684. 


Falſe deed, charter or writing ] It ſeems to be no way material, whether 
a forged inſtrument be made in ſuch a manner, that if it were in truth 
ſuch as it is counterfeited for, it would be of validity or not; and upon 
this ground it hath been adjudged, that the forgery of a protection in 
the name of a member of parhament, who in truth at the time was 
not 2 member, is as much a crime as if he were. 1 Haw. 184. 7. 


338. J 7. 


Writing ſealed ] Theſe are large words; and the making of a falſe cuſto= 
mary of a manor in writing under ſeal, containing divers falſe cuſtoms, 
to the diſheriſon of the lord of the maner, and that the ſame had been 
allowed and permitted by the lord of the manor, which was- alfo 
falſe, was reſolved to be within theſe words, a falſe writing ſealed. 
3 Inſt, 171. ' f | g 1 


Sealed] It is required that the deed, charter, or writing muſt be ſealed, 
that is, have fome impreſſion upon the wax; for wax, without an im- 


preſſion, is not à ſeal. 3 Int, 169. 


Court roll, or will] Here are two writings which need not be ſealed, 
becauſe they may take effect without any ſeal, for that they be no 
deeds; and no writing can have the force of a deed without a ſeal 


3 Infl. 170. 


Will } If any perſon which writeth the will of a ſick man, inſerteth 
a clauſe therein concerning the deviſe of lands, without any direction of 
the deviſor, this is forgery, although he did not forge the whole will. 


3 Inſt. 170, h 


To the intent that the ſtate of freehold or inheritance of any perſan, of any 
lands, tenements, or hereditaments, freehold, or copyhold, or the right, title, 
or intereſt of any perſon in the ſame may be mole/ted, tronbled, defeated, recover- 
ed, or charged] E. 4 G. 2. K. and Faphet Crooke. The defendant was con- 
victed on this ſtatute for forging a leaſe and releafe. And the indictment 
ſets forth, that Garbut and his wife were ſeiſed in fee of certain meſſuages, 
lands, and tenements called Fawick in the pariſh of Clack/on in Eſſex, and 
that the defendant-intending to moleſt them and their intereſt in the pre- 
miſles, forged a leaſe and releaſe as from Garbit, and his wife, whereby 
they are ſuppoſed for a valuable conſideration to convey to him - all that 
park called Fawick park in the pariſh of Clacktow in Eſex, containing 
* eight miles in circumference, with all the deer, woods, Sc. thereto 
belonging.“ It was moved in arreſt of judgment, that the premiſſes ſup- 
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Forgery. 


poſed to be-conveyed, were fo materially different from thoſe which were 
really the eſtate of Garbut and his wite, which was houſes, lands, ang 
tenements; that it was impoſſible this conveyance ever could moleſ or 
diſturb them: if it was a true deed, it could not paſs their land at law, 
for want of a proper deſcription ; and though where lands are improper. 
ly deſcribed, a court of equity will oblige the vendor to convey them h 

proper words, yet that is. only where there is a previous contract for a ſale, 
and they do it as carrying that contract into execution. The court for 
ſeveral terms inclined ſtrongly with the objection; but this term Raymund 
Ch. J. declared that they were all of opinion to over-rule it: for by the 
words of the act, it is not neceſlary that there ſhould be a charge or a 
poſlibility of a charge; it is ſufficient that it he done with that intent, and 
the jury have found that it was done with intent to moleſt Garbut and his 
wife in the poſſeſſion of their lands. Accordingly judgment was given 
for the king, and the defendant had ſentence to undergo the puniſhment 
appointed by the act for forging a deed, and the {fame was executed upon 


him at Charing-croſs. Str. 991. 


Pronounce or publiſh] That is, when one. by words. or writing, pronounc- 
eth or publiſheth the deed to any other as true. 3 Ink. 171. 


Knowing the ſame to be forged | This knowledge may come by two means, 
either of his own knowledge, or of the relation of another; for if ano- 
ther tell him it is forged, and he publiſh it afterwards as true, and it 
prove to be forged indeed, he is in danger of this ſtatute. 3 Inf. 171, 
1 Haw: 187. n. 342. / 23. 278 911227 N 

But lord Hale ſays, that though ſuch a relation may be an evidence of 
fact to prove his knowledge, yet it is not concluſive; for perchance there 
might be circumſtances of fact, that might make the perſon relating it, 
or dis relation, not credible : So that the knowing muſt be upon the whole 
matter left to the jury, upon the circumſtances of the caſe. 1 H. H. 685. 


Juſtices of oyer and terminer | Albeit juſtices of the peace, by their com- 
miſſion, have power to hear and determine felonies and treſpaſles, yet 
they are not included under the name of juſtices of oyer and terminer; 
for juſtices of oyer and terminer are known. by one diſtin& name, and 
Juſtices of the peace by another. 3 Int. 103. 1 | 

And by the ſame ſtatute it is further enacted, that if any perſon, upon 
his own head or imagination, ar by falſe conſpiration or fraud with any other, 
Hall wittingly, fubtilly, and fallly farge or make, or cauſe or aſſent to be made 
and forged any falſe charter, deed or writing, to the intent that any perſon may 
have or claim any ęſtate or intereſt for term of years in any manors, lands, lene- 
ments, er hereditaments, not being copyhold, or any annuity in fee-ſimple, fet- 
tail, or for term of life, lives, or years; or any obligation, or bill obligatory, or 
any acquitiance, releaſe, or other diſcharge of any debt, account, action, ſuit, 
demand, or ether thing perſonal ; or ſball pronounce, publiſh, or give the ſam? 
in evidence as true, knowing the ſame to be falſe and forged ; he ſhall, on 


conviction in like manner, pay to the party double cots and damages, and i 
| F 7 


| Forgery. 
ſet. on the pillory, and have one »f his ears cut off, and be” impriſoned for a 
year. 3 


Obligation or bill obligatory] The forgery of a deed of gift of mere perſo- 
nal chattels, is not within this ſtatute. 1 Haw. 186. 7. 342. , 21. 
And if after verdict, the plaintiff ſhall releaſe the judgment or execution, or 
fufer a diſcontinuance, it ſhall only diſcharge his own co/ts and damages, and 
nt the other puniſhments. 1. 6. B | 
And by the ſame ſtatute it is further enacted, that if any perſon ſpall after 
conviction offend again in any of the ways above-mentioned, he. ſhall be guilty of 
felmy without benefit of clergy. L 27, 8. | 
4. Thus ſtood the matter upon the act of 28 Elix. Afterwards by 
many ſubſequent ſtatutes (ſeveral of which were occaſional only, and 
adapted to the particular juncture and circumſtances of the time in which 
they were made, but which are referred to and enforced by the ſubſe- 
quent ſtatutes on the fame ſubject) divers other forgeries were made fe- 
lony without benefit of clergy for the firſt offence; and others had other 
puniſhments aſſigned them. | | iy 
3 Geo. 2. cap. 4. ſe. 1. If any perſon ſhall forge or counterfeit, or pro- 
cure to be forged or counterfeited, or willingly aſſiſt in the forging or 
counterfeiting any deed, laſt will or teſtament, bond, writing obligatory, 
bill of exchange, promiſſory note for payment of money to the value of 
five pounds, endorſement or a{gnment of any bill of exchange, or ſuch 
promiſſory note for payment of money, or any acquittance or receipt 
either for money or goods to the value of five pounds, with intention to 
defraud any perſon, or ſhall utter or publiſh as true any forged or coun- 
terfeited deed, laſt will or teſtament, bond, writing obligatory, bill of 
exchange, ſuch promiſlory note for payment of money, indorſement or 
aſſignment of any bill of exchange, or ſuch promiſſory note for pay- 
ment of money, ſuch acquittance or receipt either for money or goods, 
with intention to defraud any perſon, knowing the ſame to be forged or 
counterfeited ; every ſuch perſon being thereof convicted, ſhall be deem- 
ed guilty of felony, and ſhall either be admitted to the benefit of clergy 
or of the ſtatute, and be burned in the hand, or ſhall be tranſported as 
other felons at the diſeretion of the court, before which ſuch offender 
ſhall be convicted. Brit. Stat. 2 Geo. 2. cap. 25. „ | 


This act is continued by Stat. 29 Geo, 2. cap. g. ſect. g. for twenty one years 
after the 25th of March, 1757, and to the end of the then next ſeſſion of 
parliament. It is alſo continued by the ſame act, ſect. 2. for twenty-one 
years from the end of that ſeſſion of parliament, aud to the end of the then 
next ſeſſion, and made perpetual by 17, 18 G. 3. cap. 36. f. 2. 


17 Geo. 2. cp. 11. ſed. 1. If any perſons ſhall upon the act 3 Geo. 2. 
cap. 4. be indicted for felony, for falſly making, forging, or counter- 
feiting, or cauſing or procuring to be falſly made, forged, or counter- 
feited, or willingly acting or aſſiſting in the falſe making, forging, or 
counterteiting, any deed, laſt will or teſtament, bond, writing obligatory, 
4 2 | bill 
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bill of exchange; or promiſſory note for the payment of money to the 
value of five pounds, indorſement or aſſignment of any bill of exchan 
or of ſuch note, or any acquittance or receipt, either for money 
ods, to the value of Nee pounds, with intention to defraud any per. 
on, and thereof be convicted or attainted, they ſhall be excluded from 


the benefit of clergy, or of the ſtatute. 


This act, ſo far as the ſame relates to the taking away the benefit of cleryy 
in caſes relating to forgery, is continued by Stat. 29 Geo. 2. cap. 8. ſec, 
9. for twenty-one years from the 2,th of March, 1758, and to 256 
March, 1790, by 17, 18 G. 3. cap. 36. /. 3. and to the end of the 
then next /c//ion of parliament. 


6. And by the Brit. fat. 7 G. 2. cap. 22. It is further enacted, by way 
of addition to the foregoing, that if any perſon ſhall falſiy make, alter, fore, 
or counterfeit, or willingly act or afſi/t in the falſe making, altering, forging, ur 
counterfeiting any acceptance of any bill of exchange, or the number or principal 
ſum of any accountable receipt fer any note, bill, or other ſecurity for payment 
of money, or any warrant or order for payment of money or delivery of goods, 
with intent to defraud any perſon ; or hol utter or publiſh the ſame as true, 
with intent to defraud any perſon, knowing the ſame to be falſe ;—he ſhall be 
guilty of felony without benefit of clergy : and this without any ſaving of the 
corruption of blood, or diſheriſon of heirs. 


Warrant or order for payment of money or delivery of goods | In the caſe of 
Mary Mitchell, on this order, 


Mr. Jefferys, Oct. 16. 1753. 
„ deſire you to let this woman have ſix yards of ordinary ſtuff, one 
< pair of ſtockings, one ſhift, one apron, one handkerchief, and I wil 


< ſee it all paid for. Witneſs my hand, George May :” 


Upon a conference among the judges, nine of them were of opinion, 
that this writing is not a warrant or order for the delivery of goods 
within the meaning of this act: That the words warrant or order do 
import, that the perſon giving ſuch warrant or order hath or at lealt 
claimeth an intereſt in the money or goods which are the ſubject matter 
of that warrant or order; that he hath or at leaſt aſſumeth a 1 1 
power over fuch money or goods; and taketh on him to transfer the 
property, or cuſtody of them at leaſt, to the perſon in whoſe favour 
fuch warrant or order 1s made: And thoug the preſent caſe, and 
many others of the like kind, may come within the miſchiefs intended 
to be prevented by the act, yet in the conſtruction of acts ſo penal 2 
this, the old rule of adhering ſtrictly to the letter muſt not be departed 
from. And the priſoner was diſcharged from the indictment which was 


brought againſt her for forging of this order. Fo. 119. 


But 


f 


Forgery, 


But now by 13, 14 G. 3. cad. 14 . 1. It any perſon after 1ſt May, 
1774, ſhall falfly make, alter, forge, or counterfeit, or cauſe or procure 
to be falſly made, altered, forged, or counterfeited, or willingly act or 
aft in the falſe making, altering, forging, or counterfeiting any accep- 
tance of any bill of exchange, or the number, or principal ſum of any 
accountable receipt for any note, bill, or other ſecurity for payment of 
any money, or any warrant, or order for payment of money, or deli- 
very of goods to the value of five pounds, with intention to defraud 
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To forge or 
alter, &c. (or 
aſſiſt therein; ) 
ſecurities for 
money, or or- 
der for deli- 
very of goods 
value 5/4. with 
intent to de- 
fraud, or utter 
as true know- 


any perſon whatſoever, or ſhall utter or publiſh as true any falſe, altered, 
forged, or counterfeited acceptance of any bill of exchange, or accoun- 
table receipt for any note, bill, or other ſecurity for payment of money, 
or delivery of goods, to the value of five pounds, with intention to 
defraud any perſon, knowing the ſame to' be falſe, forged, altered, or 


ing it falfe, 
fclony. 


counterfeited, every ſuch perſon being thereof lawfully convicted ac- | 


cording to due courſe of law, ſhall be deemed guilty of felony, and 
ſuffer death as a felon without benefit of clergy. 

And by 25 G. 3. cap. 37. . 1. Whereas doubts have ariſen whether 
the puniſhment by the above act, extends to forgeries with intention to 
defraud anycorporationor body corporate: if anyperſons after 24th June, 
1785, falſly make, alter, forge, or counterfeit, or cauſe, or procure to 
be, or willingly act, or aſſiſt in falſe — altering, forging, or 
counterfeiting, any promiſſory note, or indorſement of a promiſſory 
note, or any bill of exchange, or acceptance, or indorſement of bill of 
exchange, or in altering the number, or principal ſum of promiſſory 
note, bill of exchange or accountable receipt, or any receipt, acquittance 
or diſcharge for rent, or other conſideration, or any note, bill, or other 
ſecurity for payment of money, or _ warrant, or order for payment 
of money, or order for delivery of goods, or procuring or giving 
credit, to value of five pounds, with intention to defraud any corpora- 
tion, or perſon, or perſons whatſoever, or utter or publiſh as true, any 
altered, falſe, forged, or counterfeited promiſſory note, or indoreſement 
of promiſfory note, or bill of exchange, or acceptance or indorſement of 
bill of exchange, or accountable receipt, or any note, bill, or other 
ſecurity for payment of money, or in any of which the principal num- 
ber or ſum has been falſely altered, or any forged or counterfeited war- 
rant or order for payment of money, or delivery of goods, or any forg- 
ed or counterfeited order for procuring or oy ns a credit to value of 
3]. with intention to defraud any corporation, perſon or perſons what- 
ſoever, knowing the ſame falſe, altered, forged, or counterfeited, every 


13, 14 G. 
3. cap. 14. 
recited, 
forging, &c. 
to de fraud 
corporation, 
&c. 


ſuch perſon lawfully convicted, ſhall be adjudged guilty of felony, and: 


Wufter death as a felon, without benefit of clergy. 


THE 


3ZO 


Game. 


Ax ſtatutes relating to this title are very numerous, and the ſery, 
= ſometimes a little perplexed, ſo that perhaps upon a view of th, 
whole, it may ſeem, that about four or five new acts, comprehendin 
the ſeveral heads here under-mentioned, and repealing all the precedin 
ones, would conduce to render this branch of our laws more intelligible 
and uſeful. 

After having firſt premiſed (in order to avoid frequent repetitions 
throughout this whole title) that where it is enacted by ſome particular 
ſtatutes, that where any perſon for any offence againft any law in being 
at the making of ſuch acts for the hettcr preſervation of the game, ſhall 
be liable to pay any pecuniary penalty or ſum of money, on conviction 
before a juſtice of the peace, the proſecutor may either proceed to rec. 
ver the _ in ſuch manner, or he may ſue for the ſame (within ſuch 
time as is limited by ſuch ſtatute) by action of debt, or on the caſe, bill, 
plaint, or information, in any court of record, wherein if he recovers 
he ſhall have double coſts. And, in fome caſes, where a moiety of the 
ſaid penalty by ſeveral acts is directed to be applied to the uſe of the poor 
of the pariſh where the offence was committed, by reaſon whereof in- 
habitants of the ſaid pariſh have been diſallowed to give evidence; it is 
enacted, that it ſhall be lawful for any perſon to ſue for the whole of ſuch 
penalty to his own ufe, and if he recovers he ſhall have double coſts ; 
ſuch action to be brought within the time limited after the offence com- 


mitted: (This being premiſed) I will treat of this ſubject under the fol. 


lowing heads: 


J. Origin of the diſtinct property in game. | 
II. Certain obſervations concerning foreſts, chaſes, parks, and 
WAarrens. 

HIT. Concerning gamekeepers. 

IV. Qualification by eftate or degree to kill game; with the puniſh- 
ment of perſons unqualified. | | 

V. Laws for preſerving the four footed game in particular. 

VI. Laws for preſerving the winged game in particular. 


VIl. Laws for preſerving the game of ſiſb in particular. 


Under which three laſt heads are comprehended thoſe reſtrictions which 
feem to concern all perſons whatſoever, whether qualified or not; for 


although a man be qualified to kill game, yet he muſt kill it in a lawful 


manner, and not in ſuch ways as tend utterly to deſtroy it. - 


J. Origin of the diſtiuct property in game. 


Before we take notice of the ſtatutes made for the preſervation of 


the game, it may be requiſite to obſerve how the common law ſtood 
g herein; 


. K o» 25 :» as 
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herein; which depends upon the difference made between tame and wild 


imals. 
* e tame animals, ſuch as horſes, cows, ſheep, and the like, are ſuch 


creatures, as by reaſon of their ſluggiſhneſs and unaptnefs for motion, do 


not fly the dominion of mankind, but generally keep within the ſame 
paſtures and limits, and may be eaſily purſued and overtaken, if by ac- 
cident they ſhould eſcape ; and therefore the owner hath the tame kind of 

roperty in them, as he hath in all other inanimate chattels, and for the 
violation thereof may bring an action of treſpaſs. 

The wild animals, ſuch as deer, hares, foxes, and ſuch like, are thoſe, 
which by reaſon of their ſwiftneſs or fierceneſs fly the dominion of man; 
and in theſe, no perſon can have a property, unleſs they be tamed or 
reclaimed by him. And as property is the power that a man hath over 
any other thing for his own uſe, and the ability that he hath to apply it 
to the ſuſtentation of his being ; when that power ceaſeth, his property 
is loſt : and by conſequence an animal of this kind, which after any 
ſeizure eſcapes into the wild common of nature, and aſſerts its own 
liberty by its ſwiftneſs, is no more mine than any creature in the Indies, 
becauſe I have it no longer in my power or diſpoſal. 

Hence it appears, that by the common law, every man had an equal 


| right to ſuch creatures as were not naturally under the power of man 


and that the mere caption or ſeizure created a property in them. 
By immediate taking and killing them, they belong to ſuch perſon in 
the ſame manner as any other chattels, and cannot be taken from him ; 


ſince the firſt ſeizure and caption was ſufficient to veſt the property of 


them in him. | | 

Alfo by taking and taming them, they belong to the owner, as do the 
other tame animals, ſo long as they continue in this condition, that is, as 
long as they can be conlidered to have the mind of Sachs: to their 
maſters; ſor while they appear to be in this ſtate, they are plainly the 
owner's, and ought not to be violated ; butwhen they forſake the houſes 
and habitations of men, and betake themſelves to the woods, they 
are then the property of any man. | 

Another way of gaining property in them is, by incloſure; and then 
the beaſts muſt be underſtood to be mine, as the profits of the ſoil it ſelf 
are; and they can no more be taken and carried off, than any other pro- 


lits of the land : and therefore if deer be incloſed in a park or paddock, 


or cones in a field or warren, they become ſo much a man's own, that 


no one ought to kill or take them away. And ſince in this caſe it is the 

incloſure that retains them (for take away the incloſure, and they are in 
their natural liberty) therefore the party is ſaid to have right as he hath 
0 any other profits there incloſed, and a diſtinct and independant right 


in every animal. | 


It is a maxim of the common law, that ſuch goods of which no one ; 


can claim any property do -belong to the king by his prerogative; and 
hence all thoſe animals fere nature, which come under the denomination 
of game, are ſtyled in our laws his Majefty's game: and that which he 
wth, he may grant to another; and conſequently another may preſcribe 


10 have the ſame, within ſuch a precinct or lordſhip. And from hence 
| cometh 


FEE 
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Reaſts of fo- 
reſt. 


Purlieu, what. 
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cometh the right of lords of manors, or others, unto the game within 
their reſpective liberties. 

And upon this foundation the ſeveral acts of parliament are eſtabliſl. 
ed, for the preſervation of theſe ſpecies of animals; for the recreation 
and amuſement of perſons of fortune, unto whom the King, with the 
advice and aſſent of parliament, hath granted the ſame; and to prevent 

rſons of inferior rank, from ſquandering that time, which their ſtation 
of life requireth to be more profitably employed. For theſe reſtrictions 
do not take from the common people any right which they ever had, 
but only grant unto ſome perſons thoſe privileges which before reſted 
ſolely in the king. 2 Bac. Abr. 612, 613%. | 


II. Certain obſervations concerning foreſts, chaſes, parks, and war. 
rens. 

1. A fore/t is a certain territory of woody grounds, and fruitful paſ. 
tures, privileged for wild beaſts and fowls of foreſt, chaſe, and warren, 
to reſt and abide there in the ſafe protection of the king, for his delight 
and pleaſure : which territory of ground ſo privileged, is meered and 
bounded with unremoveable marks, meers, and boundaries, either 
known by matter of record, or by preſcription ; and alſo repleniſhed 
with wild beaſts of venary or chaſe, and with great coverts of vert for 
the fuccour of the ſaid beaſts there to abide: for the preſervation and 
continuance of which, there are particular officers, laws, and privileges 
belonging to the ſame, requiſite | that purpoſe, and proper only toz 
foreſt, and to no other place. Manw. 143. | 

Note; That vert comprehends every thing which bears green leaves in 
the foreſt. Manw. 144. | 

2. Beaſts of foreſt are properly hart, hind, buck, hare, boar and 
wolf ; but legally all wild beaſts 4 venary. 1 It. 233. 

3. Purlieu comes from the French, pur, clear, entire, and exempt; 
and lieu, a place: that is, a place, entire, clear, or exempt from the fo- 
reſt : and ſigniſies thoſe grounds which Henry the Second, Richard the 
Firſt, or King John, added to their ancient foreſts, over other mens 
grounds; and were diſafforeſted by the ſtatute of charta de fore/ta. 4 Inſt. 
303. Manw. 242. 

But nevertheleſs the purlie as to ſome purpoſes is foreſt ſtill, and is di- 
afforeſted as to the particular owners of the land and for their benefit, 
and not generally to give liberty to any man to hunt the wild beaſts, and 
ſpoil the vert. And if thoſe beaſts do eſcape out of the foreſt into the 
purlieu, the king hath a property in them ſtill againſt any man, but againſt 
the owners of the woods and lands in which they are ; and ſuch owners 
have a ſpecial property in them ratione loci, but yet ſo that they hunt 
them fairly, and not foreſtall them in their return towards the foreſ. 
M 21. 292. f | , 

But a purlieu man may not hunt in every man's lands within the 2. 


lieu, but in his own lands only; and therefore if he find the beaſts . ” 
| or 


— 
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foreſt in his woods or lands in the purlieu, in ſuch caſe he hath a property 
in them againſt any other man ratione ſoli (the kingly only excepted), 
And if he begins the hunting in his own lands, then by reaſon of that 
property he may purſue his hunting thro' any man's woods or lands, ſo 
25 he doth not enter into any foreſt, chaſe, park, or warren. And it 
he kill the beaſt in another man's land, and out of ſuch privileged place, 
he may take and carry away the ſame by reaſon of the firſt property. 
But if the beaſt recover the foreſt, he mutt call back his dogs, for they 
are then the king's wild beaſts again. And if he do not call back and 
rebuke his dogs, and they kill the beaſt in the forcit, he is a treſpaſſer, 
tho' himſelf never came within the bounds thereof, But if in liuntin 
towards the foreſt, the * faſten on it before it is within the bounds 
thereof, and the dogs ſtill hanging on are drawn by the deer into the fo- 
reſt, and it is killed there, then by reaſon of the ſirſt property which he 
had ratione /o/i, and alſo by the purſuit and poſſeſſion thereof before it 
entered the foreſt, he may lawfully enter and take it. Manw. 194.—7. 

4. A chaſe (from chaſſer, to chaſe) is a privileged place for receipt of Chaſe, what. 
deer and beaſts of the foreſt, and is of a middle nature betwixt a foreſt 
and a park. It is commonly leſs than a foreſt, and not endowed with 
ſo many liberties, as officers, laws, courts; and yet is of a larger com- 
paſs than a park, having more officers and game than a park, Every 
foreſt is a chaſe, but every chaſe is not a foreſt. It differeth from a 
park in that it is not incloſed, for if it is incloſed, it is a good cauſe of 
forfeiture ; though it muſt have certain metes and bounds, but it may 
be in other mens grounds, as well as in one's own. Read. Game. 
Manw. 49. 


5. Beaſts of chaſe are the buck, doe, fox, martern, and roe. Manw. Rooks of 
Chale. 


0. 
; 6. A park (from the French, parquer, to incloſe) is a large parcel of park, what. 
ground privileged for wild beaſts of chaſe by the king's grant, or by 
preſcription. Read. Game. * 4 3 
7. The beaſts of park properly extend to the buck,” doe, fox; but in g. . 
a common and legal ſenſe 10 al . beaſts of the foreſt. Read. Game. 2 cas 
8. A park muſt be incloſed; for if it lies open, it is a good: cauſe of park to be 
ſeizure into the king's hands, as a thing forfeited : and the owner can- ineloſed. 
not have an action againſt thoſe that hunt in his park, if it lies open. 
Read. Game. | 
9. Deer in a park ſhall go to the heir, and not to the executor. ' 1 Peer fall go 
In. 8. e ee we e, 8 2 ih 1 TY to the heir, 
10. A warren is a place privileged by preſcription or grant of the king, Warren; 
for 35 preſervation or t 13 and fowl of the 1 5 ; viz. hares, what. 
conies, partridges, and pheaſants. Read. Game. Is 
I. A free warren may lie open, there being no neceſlity of incloſing Need notto be 
it. Read. Game. of incloſed. 


12, Conies in a warren (as hath been ſaid before of deer in the park) Conies ſhall go 
ſhall go to the heir, and not to the executor. 1 It. 8. to the heir, 
13, It is not lawful for any man to erect a park, chaſe, or warren, ,. - to 


without a licenſe under the great ſeal of the king; becauſe the common rect. 
TY | law 
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cChale. a foreſt is governed by the foreſt law, and a chaſe and park by the com. 


Game eſcaped 


n — CT * 
I eg os —_ 3 —— 


18 A A 2 — 3 6 | 
2 2 Ss. Ca 
— — — — — — * mY * 2 


law gives no way to matters of pleaſure, for that they bring no pro 
to the commonwealth. 2 Ine. 199. 
But in the caſe of K. and Sir William Lowther, M. 12 G. There wx 
a motion for leave to file an information in nature of a 9 warrant » 
inſt Sir William Lowther, to ſhew by what authority he had made nd 
et up a warren. But it was denied by the court; becauſe it was of , 
private nature, and therefore proper to be proſecuted only in the name 
of the attorney general by information, if his Majeſty thought fit. And 
the like motion Rad been denied before in the caſe of the Lord Liſburn, 
L. Raym. 1409. Str. 637. 
Which of 14. A foreſt is the _— franchiſe of princely pleaſure ; the next tg 
theſe is the that is a free chaſe; a chaſe in one degree is the ſame as a park, only 2 
higheſt fran- park is incloſed, and a chaſe is always open ; the next in degree to a free 
chiſe. chaſe, is a park; and next unto a park, is the franchiſe of a free war. 
ren. Manw. 148. — | 
Common in a 15, A perſon may have common in a chaſe, as well as in a foreſt; but 


mon law. 4 Int. 314. Manw. 49. 
Treſpaſs, in 16. If I finda * Ä in my lands, and I let my hawk fly, I may 
what cale- follow the flight into another man's land, by reaſon of the firſt property 
which I had in the pheaſant ratione ſoli; and if my hawk kill the pheaſant 
in another man's land, I may enter and take it, by reaſon of that pro- 
perty and purſuit, and in that caſe, I ſhall not be puniſhed as a treſpaſſer 
for taking and carrying away the pheaſant, but only for entering the 
round. But if the pheaſant fly into a warren (which is a privileged 
place for birds of warren) and the hawk kill it there, the falconer ſhall 
not have the pheaſant, but the owner of the warren. And the law is 
the ſame, in the caſes of all wild beaſts of the foreſt and chaſe. Manu. 

193, 196. | | 
No treſpaſs in 17. Notwithſtanding the common law allows of the hunting of foxes 
following and badgers, being beaſts of prey, in another man's ground, becauſe the 
bealts of prey. deſtroying of them is looked upon as a publick benefit; yet the digging 
| and breaking the ground to unearth them is held to be unlawful, and 
_ 3 of the ground may maintain an action of treſpaſs in that caſe. 

ro. Jac. 321. 5 8 

18. If 9 are hunted out of the warren, or deer out of the park, 
our of the in- and the warrener or parker purſue them, he may retake them; for the 
cloſure, may park or warren is an eſtabliſhment by the publick, to look after and 
be taken on preſerve the game; for all things unoccupied, in which no man hath 2 
freſh ſuit. civil right, are under the regulation of the. publick : now in parks and 
|  warrens, officers are eſtabliſhed'by authority, to have an eye over the 
game, and to keep it within the boundaries; ſo that the property is not 
altered by driving it out of the incloſures, unleſs it be alſo out of tlie 
urſuit of the officers; for as long as he that is thus truſted doth purſue 
it, it is not in its natural liberty, but is ſtill belonging to the park or 
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warren. 2 Bac. Abr. 613. 
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Game. 
IIl. Concerning gameheepers. 


By the act 10 WW. 3. cap. 8, All lords of manors or other royalties 
not under the degree of an eſquire or perſons ſo authorized by them, 


may within their reſpective manor or royalties oppoſe and reſiſt ſuch of- 


fenders in killing or deſtroying the game contrary to this act in the 
night-time, in the ſame manner and be equally indemnified for ſo doing, 
2s if ſuch fact had been committed within any antient chaſe or warren. 
15. | 

/ [hath been adjudged, that an authority from the lord of the manor is 

not of itſelf ſufficient for this purpoſe, but that he ought to have a war- 


| rant from a juſtice of the peace. Comb. 183. Carpenter and Adams. At 


leaſt it may be ſafe to have ſuch warrant, eſpecially if any houſes are to 
he entered and ſearched. | 

For it would give too great a power to the gamekeepers, to leave it in 
their diſcretion to ſearch what places they ſhall think proper, as alſo to 
conſtitute them the judges whether ſuch or ſuch a perſon is or is not 
qualified to kill game. Therefore it is beſt to have a warrant from a juſ- 


| tice of the peace, after information and oath of the offence firſt made. 


| IV, Qualification by eflate or degree to kill game; with the puniſh. 
ment of | perſons unqualified. h.. 


1. The firſt qualification relating to the game, was in the 13th year of 
the reign of R. 2. by which 1t 1s enacted, that no layman which hath not 


lands or tenements of 40s. a year, nor clergyman if he be not advanced 


to 100. a year, ſhall have or keep any greyhound, hound, or other dog 
to hunt; nor ſhall uſe ferrets, hays, nets, harepipes, nor cords, nor 
other engines for to take or deſtroy deer, hares, nor conies, nor other 
gentlemens game : on pain of a year's impriſonment. And the juſtices of 
the peace (that is, in their ſeſſions) ſhall enquire of the offenders in this 
behalf, and puniſh them by the pain aforeſaid. 13 K. 2. c. 1. fl. 13. 

2. The next qualification was by a ſtatute in the 10 W. 3. c. 8. where- 
by it is enacted, that no perſon not having an eſtate of freehold in his 
own or his wife's right of the yearly value of forty pounds, or a perſonal 
eſtate of the value of one thouſand pounds, over and above all debts, 
either for himſelf or as ſervant to any other, unleſs he be ſuch ſervant as 


| hath no other way of livelihood for his wages from ſuch perſon, /hall keep 
{ any hound, beagle, grey-hound or land ſpaniel, except whelps under the 


ge of twelve months which ſhall be kept at nurſe for perſons qualified 
within this act, on pain that ſuch hound, Sc. or ſpaniel, ſhall be ſeized 
by any Juſtice of the peace of the counties where the ſame ſhall be ſo 


kept, or by any perſons authorized by warrant under the hand and ſeal 


of ſuch juſtice, or by any perſon having a free-hold of the yearly value 
of torty pounds or upwards within ſuch county, which juſtice of the 
peace and . free-holder reſpectively ſeizing ſuch hound, 70 or ſpaniel, 
may detain or, otherwiſe diſpoſe of them as they ſhall think fit. /. 1. 

| Y v 2 3. And 


335. 
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3. And all perſons keeping ſuch hound, c. or ſpaniel contrary here. 
unto, and being thereof convict before ſome juſtice of the peace of the 
county where ſuch offence ſhall be committed, on the oath of one creq;. 
ble witneſs, ſhall for every ſuch offence forfeit five pounds, to be leyieg 
by warrant of ſuch juſtice by diſtreſs and fale of the goods of ſuch offer. 
der, Sc. one moiety thereof to the informer, the other moiety to he 
iſſued for the uſe of the poor of the pariſh where ſuch offence ſhall be 
committed. /. 2. | | 

4. Nothing herein contained ſhall extend to reſtrain tenants to any 

erſons, not reſtrained by this act, from having and keeping any 
ans beagle, ſpaniel or greyhound tor the uſe of their landlord, ſo 3; 
ſuch tenant ſhall not hunt, courſe or make uſe of ſuch hound, Sc. but 
in the company and attendance of his landlord only. /, g. 

5. No perſon not having an eſtate of freehold of the yearly value of 
one hundred pounds or a perſonal eſtate of the value of one thouſand 
pounds, ſhall keep any ſetting dog, other than ſuch perſons as ſhall he 
licenſed thereunto, by the juſtices of peace of the county where he ſhall 
live, at the general quarter ſeſſions of the peace to be held for ſuch 
county next after Chriſtmas in every year, in order to the training u 
ſetting dogs, and that under ſuch regulations only as ſhall be ſpecified in 
ſuch E. and ſuch perſons ſhall every two years during the continu. 
ance of ſuch their licenſe, teach one or more hounds to hunt on dry 
foot, and in default thereof ſuch licenſe ſhall become of no force, and 
ſhall be deemed ſo to have been from the granting the ſame, and the per. 
ſons to whom the ſame was granted ſhall be liable to the ſame penalties 
as if they had acted without ſuch licenſe. , 10. 

6. 27 G. 3. cap. 35. . 8. And whereas by 10 W. 3. cap. 8. No per. 
ſons ſhall keep ſetting dog, or bitch, except under qualifications and 
regulations therein; from 1ſt June, 1787, no perſons ſhall keep any 
pointer, hound, beagle, grey ound, or land ſpaniel, except ſuch 2 
by ſaid act, may have or keep any ſetting dog or bitch, and under and 
ſubject to ſame qualifications, regulations, and penalties. 

Sea. 10. Perſons not duly authorized, ſhall not enter upon lands of 
others to look for game, penalty 10ʃ. | 

Sea. 11. Not conſidered looking for game without dog, or guns, 
net, &c. 

7. 10 Pill. 3. cap. 8, No perſon keeping a gun to fowl with as ſervant 
to any perſon not reſtrained by this act from keeping the ſame, ſhall (el 
or diſpoſe of any fowl or game they ſhall kill, but ſhall bring all fuc 
fow] or game to their maſter's houſe, on pain that every perſon offend- 
ing ſhall for every ſuch offence forfeit twenty ſhillings ; the ſaid offence 
to be heard and determined by ſuch juſtices of the peace, and the for 
feiture for the ſame levied on the goods. of the offender by warrant under i! 
hand and ſeal of ſuch juſtices, and paid one moiety to the poor of the parih 
where the offence ſhall be committed, and the other to the informer. ſ. II. 

8. No papiſt or reputed papiſt ſhall be employed as fowler for 200 
proteſtant, or under colour thereof ſhall keep, carry, or uſe any fire 
arms, and if any fire-arms ſhall be found in the poſſeſſion of any ſuch 


papiſt or reputed papiſt not qualified to keep the ſame by the laws no 
in 
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in force, the ſam? ſhall be ſeiz2d by warrant of any juſtice of the peace 

of the county where the fame {hall be found, which warrant ſuch juſtice 

on information to him given is required to grant, and ſuch fire-arms as 

ſhall be ſo ſeized, ſhall immediately after ſuch ſeizure become the pro- 
rty of the perſons giving information touching the ſame, notwith- 

ſtanding that ſuch fire-arms at the time when the ſame were ſo ſeized in 

the poſleſſion of ſuch papiſt or reputed papiſt did really belong to ſome 
roteſtant or perſon qualiſied to keep fire- arms. 

9. No non-commiſſioned officer or private ſoldier, ſhall be permitted 
to go out of his quarters with any fire-arms, unleſs the ſame be on a 
march or a commanded party by command of the officer in chief then 

reſent and commanding in ſuch quarters, on pain that ſuch non- com- 
miſſioned officer and private ſoldier being thereof convict before ſome 
juſtice of the peace for the county where ſuch offence ſhall be commit- 
ted, ſhall for every ſuch offence forfeit five ſhillings, to be paid to ſuch 
perſons as ſhall give information of and make out ſuch offence before 
ſuch juſtice, and to be levied on the warrant of ſuch juſtice by diſtreſs 
and fale of goods of the perſon offending, rendering the overplus ta 
the party diſtrained on. of 3 

10. And in caſe no ſufficient diſtreſs ſhall be found, the perſons ſo of- 
fending ſhall by warrant of ſuch juſtice be ſent to the common gaol for 
ſuch county, there to be kept in cloſe cuſtody without bail or mainprize 
for ten days. | 

11. And the officer in chief in ſuch quarters to which ſuch offender 
ſhall then belong, ſhall on demand render the body of the offender into 
the hand of the juſtice or other civil magiſtrate to be dealt with accord. 
ing to law, and in caſe ſuch officer ſhall refuſe to deliver up ſuch offen- 
der, ſuch officer being thereof convict before one juſtice of the peace of 
the county where fuck quarters ſhall be, ſhall for ſuch offence forfeit five 
pounds, to be levied on the warrant of ſuch juſtice, by diſtreſs and ſale 
of the goods of ſuch officer rendering the overplus if any be, one moiety 
whereof ſhall be to the uſe of the poor of the pariſh where ſuch offence 
ſhall be committed, the other moiety to them. that ſhall inform of and 
make out fuch offence before ſuch juſtice. 

12. No commiſſioned officer or any perſon employed under him, ſhall 
ſhoot or courſe with gray-hounds, any deer, hare, or other game, ex- 
cept on his own ground, or by the permiſſion firſt had of the owner of 
the ground where they ſhall ſo hunt or courſe, on pain of forfeiture of 
five pounds for every ſuch offence ; which offences ſhall be heard and 
determined before one juſtice of the peace for the county where the 
ſame ſhall be committed; and the ſaid forfeiture to be levied, diſtribut- 
ed, and divided in the manner herein before appointed. /. 12. 

13. It ſhall be lawful, after ſuch conviction as aforeſaid, to the conſta- 
ble or other perſons proſecuting to detain in cuſtody ſuch offenders, in 
Caſe they ſhall not preſently pay the monies due by ſuch conviction, .dur- 
ing ſuch reaſonable time as a return may be conveniently made to the 
warrant for the diſtreſs upon ſuch conviction, ſo as ſuch detainer do not 
exceed two days. /. 16. 


e 
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14. Where any offender ſhall be puniſhed by force of this act, he ſhal 
not be proſecuted upon nor incur the penalty of any other law for the 
ſame offence. / 17. 

15. Perſons ſued or proſecuted for any Ong which they ſhall do in 
purſuance of this act, may plead the general iflue, &c. and if the ver. 
dict ſhall paſs with the defendants, or the plaintiffs become non-ſvit or 
ſuffer diſcontinuance thereof, ſuch defendants ſhall have treble cot, 
18. | 

J 16. If any tradeſmen apprentices, and other difſolute perſons, ſhall hunt, 
hawk, fiſh, or fowl, unleſs in company with the maſter of ſuch appren. 
tice duly qualified by law, ſuch perſons ſnall be liable to the ſame penal. 
ties as the perſons on whom game ſhall be found are liable to by this act, 
and may alſo be ſued for their wilful treſpaſs in coming on any perſon's 
land, and if found 3 thereof, the plaintiff ſhall not only recover his 
damages but full coſts of ſuit. /. 19. | 

17. Nothing herein contained ſhall reſtrain any perſon within any ma- 
nor from keeping hounds, beagles, grey-hounds, ſpaniels, or ſetting. 
dogs within the ſame, ſo as the ſame be allowed of and kept with the 
permiſſion of the lord of the manor, in which the ſame ſhall be kept, 
appearing by licence under the hand and ſeal of ſuch lord of the manor, 
ſe 20. | 

By 27 G. 3. cap. 35. Every perſon, who ſhall uſe dog, gun, ſnare, 
net or other engine, or ſet or fix any to take, kill, or deſtroy hare, rab- 
bit, pheaſant, partridge, quail, land-rail, moor, heath-game, or grouſe, 
ſnipe, or wood-cock at night, unleſs qualified, and upon his own land, 
or duly authorized, ſhall for every offence, convicted upon indictment 
at general ſeſſions for the county, county of city or town, where com- 
mitted, forfeit ten pounds, and ſuffer ſuch other puniſhment by impri- 
ſonment or whipping as the juſtices direct. 


Not qualified by the laws of this realm] On a conviction on this ſtatute, 
exception was taken, that the conviction reciting the defendant not to - 
be a perſon ſo and ſo qualified, and enumerating diſtinctly the ſeveral 
qualifications in 22 & 23 C. 2. omitted a new qualification allowed by 
this act, namely, that he was not a perſon authorized by a lord (or lady) 
of a manor to kill game for his uſe. And by the court; Had it been 
generally laid thus, that he not being a perſon qualified according to 
law, and ſo on, it had been enough; but the qualifications being diltin&- 
ly and ſeverally mentioned, the omiſſion of one is fatal. 10 Mod. 26. T. 
10. An. D. and Matthews. | 

But in the cafe of K. and Marriott, M. 4 G. There was a conviction 
for keeping a greyhound ; reciting that one William Toune came and in- 
formed, that the defendant being a perſon not qualified to keep a grey- 
hound, did nevertheleſs keep one at ſuch a place, and therewith killed 
ſeveral hares ; and that he being ſummoned did appear, and being aſked: 
what he had to ſay, offered nothing in excuſe, and therefore the juſtice 
convicted him. It was objected, that the juſtice ſhould ſet out, why the 
defendant is not a qualified perſon, as that he is not the ſon of an eſquire, 


nor has 100/. a year in his own or his wite's right: For he ought not to 
make 
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make himſelf the fole judge, but give the reaſons at large. Parker Ch. 
]. ſeemed to think the conviction would be good, having followed the 
words of the ſtatute, and that if the defendant was qualified, he ought 
to have ſhewn it before the juſtice being ſummoned for that purpoſe. 
Eyre J. ſtarted an objection, that it was not the juſtice that had taken 
upon him to ſay the defendant was not qualified; but only the witneſs : 
for the conviction runs, that the witneſs being ſworn, faith that the de- 
fendant being a perſon no way qualified did ſuch a day keep a greyhound ; 
ſo that it appears, the witneſs has given the law to the juſtice, and takes 
upon himſelf to judge of the defendant's qualifications, and the juſtice 
is only made uſe of as an inſtrument, to reduce the opinion of the 
witneſs into a conviction. By Parker Ch. J. the being not qualified ſhould 
be the concluſion of the juſtice, and not the words of the witneſs; for 
he ought not to ſwear generally a man is not qualified, and fuch a gene- 
ral proof will not be good: This is only an invention, to ſupport a con- 
viclion in general terms, which would be bad if the particular facts were 
alledged, Pratt J. Where the juſtices have a ſummary juriſdiction, and 
no appeal lies (as in this caſe) we mult keep them up ſtrictly to the law; 
and I ſhould be glad if we could make them ſet out the whole particu- 
larly. The caſe was adjourned. And afterwards Pengelly ſerjeant men- 
tioned two caſes, Q., and Hayward, E. 12 An. There it was, not being 
qualified, licenſed, or authorized to keep wn engine : and it was quaſhed. 
The other was the ſame term, and quaſhed, becauſe no qualifications 
were mentioned. And towards the end of the term this conviction was 
quaſhed ; and the principal reaſon declared to be, becauſe the witnefles 
had taken upon themſelves, to judge of the qualifications. Str. 66. 

And in the caſe of K. and Hill, H. 12 G. the defendant was convicted 
for unlawfully keeping a lurcher and a gun to kill and deſtroy the game, 
not being qualified by the laws of this realm, ſo to do. And the conviction 
being removed into the king's bench by certiorari, was quaſhed ; becauſe 
it was only averred generally, that he was not qualified, and did not aver 
that the defendant had not the particular qualifications mentioned in the 
ſtatute, as to degree, eſtate, and the reſt. L. Raym. 141 5. 

And in the caſe of K. and Bryan, M. 12 G. 2. which was a conviction 
on the gin act, exception was taken, that there was no averment, that it 
was not {old to be uſed in medicine: and the caſes on the game act were 
mentioned, where in convictions it is neceſſary to exclude all the quali- 
ſications for killing game. On the other hand, it was inſiſted that the 
reaſon! of that was, becauſe thoſe were in the enacting clauſe, whereas 
this about medicine comes in by way of proviſo, and is by way of de- 
tence to be ſhewn on the defendant's part. And for that purpoſe was 
cited K. and Theed, M. 11 G. where in a conviction for obſtructing an 
exciſe officer on the 8 An. c. . it was objected, that it not being averred 
to be in the day, it ſhould have been ſhewn that there was a conſtable 
preſent, which is made neceſſary in the night; but it was held to be well, 
and that its being in the night ſhould have been ſhewn on the defendant's 
part. And by the court, This is brought within the general enacting 
cauſe: and the true diſtinction is, where the extenuation comes in by 

way. 
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way of proviſo, or exception. And the conviction was confirmeq, 
Str. 1101. | 

Finally, in the caſe of K. and Jarvis, H. 30 G. 2. The defendant 
was convicted for uſing a ſetting dog and having in his poſſeſſion one 
net. The conviction ſtated generally, that he was not qualified. On re. 
moval of the conviction by certiorari into the court of king's bench, it 
was moved to quaſh it. And by the court: It is bad; for the particular 
qualifications mentioned in the ſtatute of 22 & 23 C. 2. ought to haye 
been enumerated in the conviction. And Hefter J. ſaid, it was a general 
rule, that where negatives are the deſcription of the offence, they ought 


to be ſet forth. 


Shall keep or uſe] H. 8 G. K. and Filer. Conviction for keeping 2 
lurcher to deſtroy game, not being qualified. Exception was taken, 
that it was not ſhewn he 2d the dog to deſtroy game; and it may be he 
only kept it for a gentleman who was qualified, 1t being common to put 
out dogs in that manner. But bythe court, Theſtatute is in thedisjunctive, 
keep or uſe ; ſo that the bare keeping a lurcher is an offence ; and fo it was 
determined in the caſe K. and King, E. 3 G. which was a conviction for 
keeping a gun; and it was not doubted by the court, whether the keep- 
ing was not enough to be Thewn, but the only queſtion they made was, 
whether a gun was ſuch an engine as 15 within that ſtatute : and in that 
caſe a difference was taken, as to the keeping a dog, which could only 
be to deſtroy the game; and the Keeping a gun, which a man might 
do for the defence of his houſe. And the convation was confirmed. 


Str. 496. 


Dye] In the caſe of K. and King aforeſaid, Parker Ch. J. ſaid, that 
walking about with intent to kill game, is evidence of ng the inſtru- 
ment for that purpoſe. Se. C. V. 1. 88. 


Any greyhounds, ſetting dogs, hays, lurchers, tunnels, or any other engines 
H. 13G. 2. Hooker and Wilks. An action of debt was brought on the 
8 G. c. 19. for the penalty of 301. for uſing a hound to deſtroy game. 
And after a verdict for the plaintiff, the judgment was arreſted ; for the 
ſtatute of the 5 An. c. 14. has not the word hound, and the words other 
engines came after nets, and are applicable only to inanimate things. 
And this being a penal law, cannot be extended, The ſtatute of the 22 
& 23 C. 2. c. 25. has indeed general words, or any other dogs to dc/iriy 
game; but this is not a conviction on thai ſtatute. Str. 1126. 

Nor indeed could it have been a conviction on that ſtatute, for any pe- 
nalty in certain for killing and deſtroying the game ; for the ſtatute of 
the 22 & 23 C. 2. doth not inflict a general penalty, upon perſons un: 


qualified who ſhall kill and deſtroy the game; but only declares, who 


ſhall or ſhall not be deemed unqualified; and gives power to lords of 
manors and their gamekeepers to ſeize the dogs, nets, and other engines 
of ſuch unqualified perſons. But if the detendant did kill the game, 
and had the fame in his cuſtody; he might have been proſecuted for 12 
ky | pen 
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nalty of 205. for ſuch offence, by the ſtatute of the 4 & 5 W. hereaf. 
ter following. But then the conſequence of all will be, that it is not 
enal barely to keep a hound on this ſtatute of the 5 An. but if any un- 
qualiſied perſon ſhall do ſo, the gamekeepers or others, authorized by a 
juſtice's warrant, may ſeize and keep or deſtroy the ſame, by the afore- 
{aid ſtatute of the 22 & 23 C. 2. So in the caſe of Reaſon and Li/le, T. 
11 C. 2. On an action upon the ſtatute, the plaintiff declared, that the 
defendant kept and uſed a dog to deſtroy the game. It was objected, 
that he ought to have expreſſed what ſort of dog; for it might be a 
maſtiff or a lap dog, which might chance to kill game; and the ſtatute 
only mentions greyhounds, ſetting dogs, and lurchers; and this, being 
a penal law, ſhall not be extended by equity. And of this opinion was 
the court. And judgment was arreſted. Comyns, 576. | 


Any other engines] T. 11 G. 2 K. and Gardiner. It was moved to quaſh 
a conviction, for unlawfully having and keeping a gun, being an engine 
or inſtrument for deſtroying the gm: And it was urged, that this is 
no ſufficient charge within this act, or any other of the laws relating to 
the game: for it is not ſaid, that the defendant /ed the gun for the 
deſtruction of game; and a gun is not an inſtrument ſo far appropriated 
to killing game, as that it is criminal for a perſon to have one in his 
cuſtody only : And it would have been altogether as well, if it had been 
faid, that the defendant had in his cuſtody a cane for the deſtruction of 
the game, which may poſſibly be uſed for that purpoſe. The only of- 
fences intended to be prevented by the a& are, the Keeping of engines 
appropriated to, and which can only be uſed in, the deſtroying of game. 
A gun is an engine, not for killing the game but for the defence of a 
man's houſe. And the whole court were clearly of opinion, that this 
conviction is not good. For (as they argued) if the ſtatute is to be con- 
ſtrued ſo largely, as to extend to the bare having of any inſtrument, 
that may poſſibly be uſed in deſtroying game, it will be attended with 
very great inconvenience ; there being ſcarce any, gab. ever ſo uſeful 
but what may be applied to that purpoſe. And though a gun may be 
uſed in deſtroying game, and when it is ſo, doth then fall within the 
words of the act; yet as it is an inſtrument proper, and frequently ne- 
ceſſary to be kept and uſed for other purpoſes, as the killing of noxious 
vermin, and the like, it is not the having a gun, without applying it in 
the deſtruction of game, that is prohibited by the act: but otherwiſe it 
is of lurchers, harepipes, and ſuch like, which are peculiarly ſitted or 
diſpoſed for killing game. The bare keeping of theſe for the purpoſe of 
killing game, is ſufficient to convi an wo Rar and it will be incum- 
bent upon the defendant himſelf to prove, that he kept them for other 
purpoſes. And the conviction therefore was quaſhed. After which 
Strange ſolicitor general ſaid, that in the cafe of K. and King, E. 3 G. 
Lord Matclesfield ſaid, that he was in the houſe of commons when this 
act was made, and he himſelf objected to the inſerting of the word gun 
therein, becauſe it might be attended with great inconvenience. Andr. 
255- Ocff. C. P. 2. 204. Str. 1098. | 
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And indeed it was not at all neceſſary to inſert a gun in this act: fince 


the carrying of a gun is prohibited under double the penalty, by the 
ſtatute of H. 8. 


And ſhall be thereof convicted] H. 6 G. K. and Johnſon. Conviction for 
keeping a gun, not being qualified. Exception was taken, that here wy 
not a reaſonable ſummons ; for it was made on the fifth of October, to ap- 
pear the ſame day, which might be impoſſible upon account of diſtance, 
or the ſummons being ſerved late, and his witneſſes might not be got 
together on ſo ſhort a warning: then it is to appear at the pariſb eforefad, 
whercas there are two pariſhes mentioned before; ſo the man may have 


gone to one, whillt they were convicting him at the, other. It was an- 


{wered, that the defendant appeared at the time and made defence, ſo 
that cures all defècts in the ſummons. And by the court, The anſwer 
is right. Str. 261. H. 5 G. 2. K. and Heber. On a rule to ſhew 
cauſe, why an information ſhould not be granted againſt the defendant 
Mr. Heber, a juſtice of the peace, for convicting two perſons, Hargrave 
and Lancaſter, for killing game, not being qualified; the complaint in 
relation to Hargrave was, that the defendant ſent his warrant for him, 
by which he was arreſted, without any previous information upon oath; 
in relation to Lancaſter, the complaint was, that he happening to be pre- 
ſent at the time Hargrave was convicted, the defendant took that op- 
portunity of convicting him alſo, without giving him any previous 
ſummons, by which he might prepare himſelf for his defence. The 
court (the chief juſtice being abſent) were very clear, that an informati.' 
on ought to go againſt the defendant for his behaviour in relation to 
Lancaſter 5 tor they ſaid, it was a moſt known rule of common juſtice, 
that no man ought to be convicted of an offence, till he has previous 
notice given him of the charge, that he may be prepared to put in his 
anſwer to it. Accordingly the rule, as to him, was made abſolute. As 
to Hargrave, judge Probyn thought, that the rule, with reſpect to him 
alſo, ought to be made abſolute. He ſaid, a warrant deprives a man of 
his liberty; and therefore a ſummons ought only to iſſue, and not a 
warrant, without an information upon oath. The other two judges did 
not think this a ſufficient cauſe for granting an information. And 
therefore the rule, with reſpect to Hargrave, was diſcharged. In this 
caſe, the court would not proceed to make a rule to ſhew cauſe, until 
the convictions were removed thither by certiorari : for, they ſaid, if 
there was no conviction, there ought to be no information; and if there 
was a conviction, this ought to appear by the record. 2 Barnardi/t. 34s 
77. 107. N $5548 . | 


On the oath of one credible witneſs] H. 9 G. K. and Gage. The defend- 
ant was convicted. for uſing a greyhound in killing hares. Exception 
was taken to the conviction, that the ſtatute hath only given the juſtices 
juriſdiction to. convict upon the oath of one or more credible witneſſes, 
whereas this was upon his own confeſſion, which it was inſiſted the juſ- 
tices had no power to take. But by the court, the conviction mult be 

2 N confirmed. 
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confirmed. The intent of mentioning the oath of one witneſs, was only 
to direct the juſtices, that they ſhould not convict on leſs evidence: ſup- 
poſe the confeſſion had not been before the juſtices, but before two wit- 
neſſes who had ſworn it ; that would be convicting him on the oaths of 
witneſſes, and yet the evidence would not be ſo ſtrong as this. Here 


the juſtices had a better evidence, than the oath of any ſingle witneſs ; 


and it is a monſtrous thing to ſay, that a better ſort of evidence ſh 
not do. Str. 546. | 


Credible witneſs] M. 2 G. 2. K. and Stone. A convicton was quaſhed, 
becauſe the informer was the witneſs; divers convictions having been 
quaſhed for the ſame reaſon before. L. Raym. 1545. The ſame adjudg- 
ed in the caſe of K. and Blaney, T. 11 G. 2. Andr. 240. And in the 
ſtatute of the 2 G. 3. c. 19. it is recited, that in preſecutions on the 


act of 8 G. c. 19. in the courts of Nęftminſter, where a part of the 


penalty is given to the poor of the pariſh, the inhabitants of ſuch pariſh 
had been diſallowed to | gh evidence ; and therefore in that caſe, to 
remedy the ſame, the act gives the whole penalty to the proſecutor, in 
order to enable the inhabitants to give evidence. 


Before ono juſtice] H. 12 G. K. and Buck. It was moved, to quaſh an 
indictment for killing a hare, this not being a matter indictable, the ſtatute 
appointing a ſummary proceeding before juſtices of the peace ; and a caſe 
was cited K. and James, T. 1 G. where an indictment for keeping an 
alchouſe was quaſhed, becauſe the ſtatute of the 3 C. c. 3. had directed 
a particular remedy. And by the court, the indi&ment mult be quaſhed. 
Str. 679. 


Shall forfeit 5 I.] T. 10 Ann. Q. and Matthews. On a conviction, ex- 
ception was taken that the perſon was charged with ſo many 5. as he had 
killed hares in the ſame day. And the court was of opinion, that the 
offence for which the ſtatute gave the forfeitures, was the keeping dogs 
and engines, and not killing the hares. If a man not qualified goes a 
hunting, and kills never ſo many hares on the ſame day, he would for- 
feit but one 51. for it is but one offence; but if a man keeps dogs, and 
goes a hunting ſeveral days, and kills hares, if it was thus laid, that he 
ſuch a day kept dogs and killed, and then again ſuch a day, by layin 
thus ſeverally, the offence is ſevered, and he fhall forfeit 51. for IP 
offence. 10 Mod. 26. So in the caſe of Marriott and Shaw, E. 4 G. 
where the defendant was convicted, that upon ſuch a day he kept and 
uſed a prog to Kill and deſtroy the game at ſuch a place, that 
on the fame day he kept and uſed a greyhound to kill and deſtroy the 
game at another place, and fo at a third place, and killed ſeveral hares 
at the faid ſeveral places ; it was adjudged by the court, that this being 
all done on the ſame day, was only one offence ; for this ſtatute does not 
give 51. for every hare ; but only ſays, if any unqualified perſon ſhall 
keep or uſe any greyhounds, or the like, to kill and deſtroy the game, 
he mall forfeit 51. Comyns, 274. 
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ed in court. Str. 710. 


Game. 


To the poor of the pariſh where the offence was committed} In ſome places , 
man may ſtand in one pariſh (or county), and ſhoot into two or three: in 
ſuch caſe, the place where the offence was committed is, where the party 
ſtood when he ſhot, and not where the object was which he ſhot at. 
Show. 339. M. 3 W. K. and Al/op. | 


By diſtreſs] T. g. G. K. and Burchet. The court ordered an attach. 
ment (unleſs cauſe ſhewn) againſt the town clerk of Guilford, and a de. 
fendant convicted on the game act, for granting and ſuing out a repleyin 
of goods diſtrained for the penalty. But on ſhewing cauſe the next 
term, when Eyre J. only was preſent, he diſcharged the rule, becauſe it 
was only a contempt to the inferior juriſdiction of the juſtices, and in 
that caſe the king's bench never interpoſes. Str. 567. But in the caſe 
of the King againſt the ſheriff of Leice/ter/hire and others, M. 2 G. 2, 
An attachment was moved for againſt the defendants, for replevying 
three horſes, which were ſeized as forfeited upon a juſtices warrant, they 
being driven in a waggon contrary to act of parliament. The court, 
though they would not grant an attachment, yet made a rule to ſhew 
cauſe why an information ſhould not go. And on fhewing cauſe, the 
court thought there was enough to excuſe the ſheriff ; but granted it 
againſt the perſon whoſe horſes were ſeized, becauſe he knew that the 
Juſtice had granted this warrant ; but it did not appear that the ſheriff 
did. 1 Barnardiſt. 110. 


For want of diſtreſs to be ſent to the houſe of correction J. T. 12 G. Hil 
and Bateman. Before Raymond Ch. J. at We/tmin/ſter. The defendant 
Bateman, being a juſtice of the peace, had convicted the plaintiff for de- 
{troying game, and though (as it was proved) the plaintiff had effects of 
his own, which might have been diſtrained, which were ſufficient to an- 
{wer the penalty he Jad incurred, yet the defendant ſent him immediately 
to Bridewell, without endeavouring to levy the penalty upon his goods: 
and an action of treſpaſs and falſe impriſonment being brought againſt 
Bateman for this commitment, the chief juſtice was of opinion, that the 
action well lay. And it was agreed, that where actions of this kind are 
brought againſt juſtices of the peace, they are obliged to ſhew the regu- 
larity of their convictions ; and the informations, c. laid before them, 
upon which their convictions are grounded, muſt be produced and prov- 


23. And by the 3 G. 3. c. 23. all the articles and clauſes in the laws 
now in force in this kingdom for the better preſervation of the game, 
which are not hereby altered, ſhall have and retain the ſame force and 
duration as before the making of this act. /. 1. 

24. All perſons ſeized in their own rights, or in the right of ther 
wives, of any legal or equitable eſtate (and not as a truſtee or mortgagee) 
in lands in fee ſimple, fee tail, as tenant by the courteſey, or in dower, 0! 
as tenant for life under any will, deed, or ſettlement, ſhall have the ſol 
and abſolute property in all kinds and ſpecies of game on their reſpective 


eſtates and lands. /. 2. 
25, No 


Game. 


25. No perſon, except thoſe herein after provided for, ſhall go or enter 
upon the land of any other perſon to look for, ſet, ſpring, ſhoot, ſtart, 
courſe, hunt, hawk, or otherwiſe purſue or take any ſort of game, unleſs 
in company with the owner, or ſome one of the owners (if there be more 
than one) of the inheritance of ſuch land, or with the tenants for life of 
ſuch land, not ſubject to any rent (quit or crown rent only excepted) or 
by a licence for that purpoſe, under the hand of ſuch inheritor.or tenant 
for life, firſt obtained. | FIT” 

26. And every perſon offending in any of the particulars herein ſet 
forth, being thereof convicted at the proſecution of ſuch inheritor or 
tenant for life, or of the occupier. of ſuch land before two juſtices of the 
peace of the county where ſuch offence ſhall be committed, either on the 
offending parties own confeſſion, or on the oath of one credible witneſs, 
ſhall for every ſuch offence forfeit ten pounds, to be levied by warrant 
of ſuch juſtice of the peace before whom ſuch offender ſhall be convicted, 
by diſtreſs and fale of the goods of ſuch offender, returning the overplus 
(if any there be) to the party diſtrained. x 

The one moiety of ſuch penalties to be paid to him who ſhall proſecute 
for the ſame, the other moiety to the churchwardens for the repair of 
the highways of the pariſh where ſuch offence ſhall be committed. | 

And in caſe no ſuthcient diſtreſs ſhall be found, the perſons fo offend- 
ing, ſhall by warrant of ſuch juſtice of the peace, be ſent to the next 
houſe of correction, or to the common county gaol, thcre to be kept in 
cloſe cuſtody without bail or mainprize for one month. /. 
27. All perſons who now are ſeized or poſſeſſed by virtue of any fee- 
farm lcaſe, or leaſe for ever, or of any leaſe for one or more life or lives, 
or years, and all perſons deriving under, or duly authorized by ſuch per- 
ſons, ſhall have the ſame right to look for, ſet, ſpring, ſhoot, ſtart, 
courſe, hunt, hawk, or otherwiſe purſue any ſort of game, on the lands 
of which ſuch perſons are ſeized or poflefled as aforeſaid, as ſuch 
perſons now enjoy by the laws now in force in this kingdom. /, 4. 
28. Nothing herein contained ſhall extend, to deprive any perſon duly 
qualified, and Keeping hounds of his own, of ſuch privileges of beating 
for hares, as he with his uſual and neceſſary attendants might have hae 
before the paſſing of this act. /. 5. | 

29. Provided that every ſuch proſecution be commenced within. 
three kalendar months after the offence committed, and that the proſe- 


the next going judges of aſſize for the county where ſuch offence ſhall 
be committed, who are hereby required to hear and determine every 
ſuch appeal. | 

30. No colluſive proſecution ſhall barr any other perſon hereby qua- 
lifted to carry on a proſecution for the ſaid offence, ſuch other proſecu- 


ſecuted. /. 6. | | 

31. No one offence ſhall be twice puniſhed, and that where any offen- 
der ſhall be once puniſhed by force of this act, he ſhall not again be 
Fa by virtue of any other law to anſwer again for the ſame offence. 
25 

32. Nothing 


1 


cutor or party convicted may appeal from every ſuch adjudication to 


tion being carried on within the ſaid three months after the offence pro- 
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32. Nothing herein contained ſhall ſubje&t any perſons duly qualiſied 
by the laws now in being, to hunt for or to kill game, his, or their ſer. 
vants or neceſſary attendants, to any of the penalties hereby inflicted for 
following or purſuing their game into the lands of other perſons. Pro. 
vided that ſuch other perſons may have ſuch remedies, and ſuch redreſ 
againſt perſons ſo following their game, for any damage they ſhall do, 3; 
ſuch other perſons are intitled to for ſuch damage by the laws now in 
being. /. 8. | 

3 * Fe lords of manors, and other royalties, ſhall have and enjoy 
the ſame rights and privileges concerning the game, within their reſpctive 
manors or royalties, as fully and amply in every particular, as if this ad 
had never been made. / 9. 


This act ſhall continue in force for two years, from the firſt day of May 
one thouſand ſeven hundred and fixty four, continued by ſubſequent atts and 


by 19, 20 G. 3. cap. 14. . 9. to 24 June, 1800, and to the end of 
the then next ſeſſion of parliament. 


V. Laws for preſerving the four-footed game in particular, 


Which ſaid laws, as hath been ſaid, do ſeem to concern all perſons 
whatſoever, whether qualified or not. 
Now the four footed game, or the game of beaſts, are of three kinds, 


vix. 
1. Deer. 
II. Hares. 
II. Comes. 
: 1. Of deer. 
l. HERE have been many laws from time to time enacted againſt 


deer ſtealers; which being not ſo much altered, as inforced by 
the ſubſequent ſtatutes, except only in increaſing the penalties, it may be 
proper to inſert them all in their order ; and the rather, becauſe an 
oftender, as it ſeemeth, may ſtill be convicted upon any one of them; 
and it is generally provided, that ſuch conviction upon one ſtatute, ſhall 
be as a bar to all the reſt. 
Three years 2. The firſt ſtatute is in the 3 Ed. 1. c. 20. which enacts, that if 79. 
9% oaks paſſers in parks be thereof attainted at the ſuit of the party, great and 
ans. large amends ſhall be awarded according to the treſpaſs, and they ſhall 
have three years impriſonment, and after ſhall make fine at the king's 
pleaſure (if they have whereof,) and then ſhall find good ſurety that 
after they ſhall not commit the like treſpaſs : and if they have not whereo: 
to make fine, after three years impriſonment, they ſhall find like ſurety; 
and if they cannot find like ſurety, they ſhall abjure the realm. And 
1t none ſue within the year and day, the king {ſhall have the ſuit. 
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I re/paſſors] This is when a man either cheaſeth in a park, or endea- 
ro bon of the game thereof. 2 7%. 199. 
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In parks] This act, becauſe it is very penal, is to be underſtood, not of 
à nominal park erected without warrant, but of a lawful park only, 
whereunto three things are required. 1. A liberty, either by grant or 
preſcription. 2. Incloſure, by pale, wall, or hedge. And 3. Beaſts ſa- 
vages of the park. 2 Inſt. 199 | 
2. The next ſtatute is that intitled De malefactoribus in parcis, 21 E. 1. They may be 
ſt. 2. which enacts, that if any foreſter, or parker, ſhall find any treſ- lawfully re- 
flers wandering within his liberty, intending to do damage therein, and 
that will not yield themſelves after hue and cry made to ſtand unto the 
peace, but do continue their malice, and diſobeying the king's peace do 
flee, or defend themſelves with force and arms; altho' ſuch foreſter, 
arker, or their aſſiſtants, do kill ſuch offenders, they ſhall not be trou- 
bled upon the ſame. | 
3. The next ſtatute makes hunting by night, or in diſguiſe, and con- By night, or 
cealing the ſame, felony ; but withimthe benefit of clergy, as follows: eden a. 3 
When information ſhall be made, of any unlawful hunting, in any foreſt fame, felony. 
or park, by night, or with painted faces, to any of the king's counſel, or | 
to a juſtice of the peace, of any perſon to be ſuſpected thereof, he may 
make a warrant to take and arreſt the perſon, and to have him before 
the maker of the warrant, or any other of the ſaid counſel, or juſtices 
of the peace: who may by their diſcretion examine him of the ſaid 
hunting, and of the ſaid doers in that behalf: And if the ſame perſon 
wilfully conceal the ſaid huntings, or any perſon with him defective there- 
in, that then the ſame concealment be, againſt every ſuch perſon ſo con- 
cealing, felony. But if he then confeſs the truth, and all that he ſhall 
be examined of, and knoweth in that behalf, then the ſaid offences of 
hunting by him done, ſhall be but treſpaſs, finable at the next general 
ſeſſions. © And if any reſcous or diſobeyſance be made to any perſon 
having authority to execute the warrant, by any perſon the which ſo 
ſhould be arreſted, ſo that the execution of the warrant thereby be not 
had, then the ſaid reſcous and diſobeyſance ſhall be felony. And if any 
perſon ſhall be convict of any ſuch huntings, with painted faces, vizors, 
or otherwiſe diſguiſed, to the intent they ſhould not be known, or of 
unlawful hunting in time of night, then the ſame perſon ſo convict, to 
have like punition as he ſhould have if he were convict of felony. ' 1 H. 


7. CY 


When information ſhall be made} This information muſt ſhew at leaſt juſt i 
cauſe of ſuſpicion ; and it muſt be taken in writing, becauſe it is the = 
ground of the warrant. 3 Inf. c. 21. | | 
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In any foreſt or park} This doth not extend to a chaſe, nor to any forelt. 
or park in uſe or reputation, which are not ſo in law. 3 Inf. c. 21. 


Wilfully conceal | Lord Coke, who ts a lover of the common law, and is 


Jealous of every violation of it, ſeemeth to be out of humour with this 
act, 
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act, and calls it an ill-penned law. He obſerves it is the firſt that wat 
made for the making of any hunting felony, againſt that excellent and 
equal branch of charta de forgſta, nullus de catero vitam vel membra amitty 
pro venatione naſtra; and that this, and other old ſtatutes concerning the 
foreſt, are called the good old laws and cuſtoms, and commanded to he 
obſerved ; and therefore this new act 1s too ſevere for wild beaſts, where. 
of there can be no felony at the common law. And therefore the jug. 
ges (he ſays) have made a favourable conſtruction of it, as is ſet forth in 
the following notable report : | 
M. 19 & 20 El. In the king's bench. Gerrard the Queen's attorney. 
eneral (who was a grave and reverend man) ſaid openly, that it had 
been reſolved by the judges upon this ſtatute, that if a man in the night, 
or by day with painted face, do hunt as above, and being examined ac. 
cording to the act doth conceal it, yet this is upon the conſtruction of the 
whole act no felony. For the firſt claufe concerning the concealment, 
and the laſt clauſe concerning the fact itſelf, muſt be coupled or joined 
by conſtruction together; that is to ſay, If any perſon be convict of ſuch 
hunting with painted face, or of unlawful hunting in the night, this 
conviction mult be upon not guilty pleaded ; which the judges expound. 
ed to be the concealment intended in the firſt branch; for they held that 
it ought to be a judicial concealment, and not an extrajudicial conceal. 
ment before one of the counſel or a juſtice of the peace, which may lie 
in averment, ſo as before it be felony he muſt be convicted of ſuch 
hunting upon not guilty pleaded firſt, and after ſuch conviction, then he 
mult be indicted again upon the whole matter, that he feloniouſly did 
conceal it, againſt the form of the ſtatute ; and if the offender upon the 
firſt indictment confeſſeth the indictment, when it is ſuch a judicial con- 
feſſion as this act intendeth, and no felony within this ſtatute. 
This he ſays, he heard the attorney report, and did then obſerve it; 
which concurring with his opinion, he thought good to publiſh, and the 
rather, becauſe in Lambard's juſtice, amongſt his precedents of indict- 
ments, there is an erroneous precedent (he ſays) of an indictment of fe- 


lony for the concealment upon the examination before a juſtice of the 


peace. And upon the whole, he thinks it the cleareſt way to make it 
treſpaſs, and not felony ; which the party may do at his pleafure. 3 
Inſt. c. 21. 
But lord Hale ſays, that this ſeems a difficult expoſition; for upon his 
arrajgnment for the hunting, he only anſwers to that indictment, and 1s 
not examined touching others: and beſides, if he be indicted for the 
hunting, if there be evidence to convict him of the fact, he is convict 
of felony- before the indictment for concealment come; and. if there 
be not evidence to convict him of the principal, how ſhall there be evi 

dence to convict him of the concealment? 1 H. H. 659. Mm 
1. By the act 10 W. 3. c. 8. No perſon ſhall ſhoot any deer at any 


Shooting deer. ſeaſon of the year, except on: his own. ground only, or on the ground 0 


ſuch perſons to whom the perſon ſhooting, ſuch deer, being a. proteltan!, 
{hall be a menial family ſervant at the time of ſhooting the ſame, and 
that by warrant only under the hand of ſuch his maſter, and no other- 
wiſe. /. 5. 0 0 % 0% 0 03 6H 99 
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in, that every perſon ſo offending, being thereof convict before 


On pa 
one juice of the peace of the county where ſuch offence ſhall be com- 
mitted, on oath of one credible witneſs, ſhall, for every ſuch offence, 


forfeit five pounds, one moiety to be to the uſe of the poor of the pariſh 
where ſuch offence ſhall be committed, the other moiety to them who 
hall give information, and make proof of ſuch offence. 


I he ſame to be levied on the goods and chattels of the offender, by 
warrant under the hand and ſeal of ſuch juctices, who are to grant ſuch 


warrant and to order payment of the money levied thereby according- 


ly. | 
* No perſon ſhall in any year hunt, courſe, or kill any male deer be- Killing male 

fore the 10th day of June in ſuch year, nor any male fallow deer after deer before 
Michaelmas in any year, unleſs in the proper ground of the perſon hunt- 0th of Zune. 


ing, courſing, or killing the ſame, on pain that every perſon offending, 


ſhall for every ſuch offence, forfeit five pounds. /. 6. 
Such offence to be heard and determined by ſuch juſtices as aforeſaid, 


and the forfeiture for the ſame levied, divided, and paid to ſuch perſons, 
and in ſuch manner as 1s before appointed for the offence of ſhooting deer, 


contrary to this act. 


3. But by the act, 7 Geo. 2. cap. 8. ſect. 2. If any perſon ſhall unlaw- Deer in parks. 


fully, chaſe, kill, wound, maim, or take any red or fallow deer, in any 
incloſed ground where deer are uſually kept, without the conſent of the 
owner or perſon chiefly intruſted with the cuſtody thereof, and ſhall be 
thereof convicted on an indictment for the ſame, at the aſſizes to be held 
for the county where ſuch offence ſhall be committed, or at the aſſizes to be 
held for ſuch county, where ſuch offenders ſhall be taken and apprehended. 

Or at the quarter-ſeſlions of the county of Dublin, or of the county of 
the city of Dublin, in caſe ſuch offence ſhall be committed, or the offen- 
der * in the ſaid county, or county of the city of Dublin, 
reſpectively. 97 1 

Such offenders, ſhall, for every ſuch offence, forfeit a ſum not exceeding 
thirty pounds, nor under ten pounds for each deer fo unlawfully chaſed, 
killed, wounded, or taken, to be aſcertained and impoſed by ſuch court, 


where ſuch offender ſhall be convicted, one moiety whereof to be for the 


uſe of them who ſhall give information and proſecute ſuch offenders, and 
the other motety for the owners of ſuch deer; the ſame to be levied on 
the goods of ſuch offenders, by order of the judges of aſſize, or ſuch 
Juſtices before whom the fame ſhall be tried, and Eh offender ſhall be 
committed-to the common gaol of ſuch county, there to be kept in cloſe 
cuſtody for the term of twelve months. 

4. If the perſons ſo convicted ſhall not pay the ſaid fine within three ca- 
lendar months after ſuch conviction, and ſhall not have effects ſufficient 
on which the ſaid fine can be levied, Lee, rde e whom they ſhall be 


convicted, mall tranſport ſuch offenders to ſome of his Majeſty's plantati- 


ons in Amerieu; for any time not exceeding: ſeven years; and if ſuch 
offenders o/ tramſportèd, ſhall return into this kingdom before the expira- 


tion of the term fon which ke ſaid offender was tranſported, ſuch offen- 


ders ſo returning; ſhall be gullty of felony; without tlie benefit of clergy. 
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5. Alt perſons who ſhall aid, aſſiſt, or employ any perſons unlawfully 


«bettors, Se. to chaſe, kill, wound, maim, or take any deer as aforeſaid, without the 


conſent of the owner of ſuch deer, being thereof convicted on an indig. 
ment in manner as aforeſaid, ſhall incur the like penalties and forfeiture, 
as are herein before inflicted on the perſons who ſhall unlawfully chaſe, 
kill, wound, maim, or take any red or fallow deer as aforeſaid. / 4. 

And incaſe anyveniſon or deer. Kin ſhall be found in the poſſeſſion of any 
perſon, and there is good ground to ſuſpect that the ſame has been ſtolen 


with the privity of the perſon in whoſe cuſtody ſuch veniſon or deer. kin 


is found, and if ſuch perſon do not give a ſatisfactory account how he 
came by ſuch veniſon or deer- kin, every ſuch perſon ſhall without fur. 
ther evidence be convicted of the offence of unlawfully killing and taking 
deer within the intent of this act. | ith 7 

6. Provided that every proſecution on account of this act, be brought 
within ſix calender months after any offence committed. 


Unlawfully] Where a man kills deer in purſuance of a ſuppoſcd right 
which he has, he is not within the intent of this, nor of the other acts 


againſt deer ſtealing. L. Raym. 584. 


In any incloſed ground where deer are uſually kept] 7. 1 An. L. and Moore. 
A conviction for killing deer was quaſhed, becauſe it ſaid only that he 
killed deer in à certain place where deer, had been uſually kept, and did not 


lay incigſed. L. Raym. 791. 


| @. | 

Atding or aſſiſting therein] On a conviction, the queſtion was, whether 
he who lent dogs to another to hunt, was aiding and aſſiſting therein, 
to wit, in the hunting; and by the opinion of three judges he was; but 
Holt. Ch. J. was of a contrary opinion, for this being a penal law, ſhall 
be conſtrued ſtrictly ; and if ſo, then he who lent the dogs could not 
be aſſiſting in the act of hunting, and ſo not within the words of the 
ſtatute, aiding and aſſiſting therein, tho' he might be aſliſting thereunto. 
2 Salk. 542, 543. 15 F TO) ele 


And fhall be convicted there] There ought to be a ſummons in this, 
and in all other like caſes, to warrant a conviction; and that ought to give 
a reaſonable time to appear in: but if the defendant hath appeared, it 
cures the want of ſummons. 1 Salk. 181, 383. Fr NUN 

H. 3 G. K. and Simpfen. The defendant was convicted for deer ſtealing; 
and the conviction ſet forth, that he had been ſummoned to appear before 
the juſtices ; but it did not appear he ever was before them. Exception 
was taken to this, that as no appeal lies in this caſe, the juſtices ſnould not 
have proceeded in the abſence of the party, eſpecially where it may end in 
a corporal puniſhment, as it may do here, for want of a diſtreſs. And 
at another day, on conſideration, Parker Ch. J. delivered the reſolution of 
the court: we are all of opinion, the offender may be convicted, without 
appearing. Ihe ſtatute is ſilent as to the method of proceeding, and the 
law of England, it is true, in point of natural juſtice, always requires the 
party charged with any offence to be heard before he be condemned in 

judgment; 


— 


Game. 


judgment; but that rule muſt have this exception, unleſs it is through 
his Own default: were it otherwiſe, every criminal might avoid convic- 
tion. The law being ſo, the magiſtrate is bound to give ſome opportunity 
to the party to appear; and if upon ſuch notice, he neither comes, nor 
ſends 2 ſufficient - excuſe, the magiſtrate may proceed to judgment. If 
this was not to be allowed, the conſequence Would be, that the offender 
would eſcape unpuniſhed, becauſe he would never appear purpoſely to be 
convicted; and that would be to make the execution of the law depend 
on the will of the offender. Its: Ter; 5 | 
There was another order of conviction, whereby it appeared, that 


the defendant made an attorney to defend for him: and by the court; 


we think that it is certainly good ; for the offender may intruſt his de- 
fence with another, and the. juſtices - cannot enforce him to appear in 


perſon. And the orders were confirmed. Str. 44. 


In 12 months after the offence] A conviction being returned on a cer- 
tiorari, the objection was, that the conviction appeared to be a year af- 
ter the day of the information; but it was held ſufficient that the infor- 


mation be proſecuted within a year after the fact; for that is a good 


commencement of the ſuit, and it is from that the computation is made 
in all ſuch caſes. 1 Salk. 8 1 5 1 * : 

But by the black a& hereafter mentioned, this proſecution may be 
commenced at any time within three years after the offence. 9 G. c. 22. 


Jg. I 1 8 2 


Oath of one credible witneſs | This muſt not be upon the ſingle oath of 
the informer ; and a conviction was quaſhed for that reaſon ; divers 
convictions, as it is ſaid, having been quaſhed for the ſame reaſon before. 
L. Raym. 1545. Str. 316. 7 85 | 7 
In the caſe of K. againſt, Wilford and Savage, M. 5 G. The defen- 
dants were ſeverally convicted of deer ſtealing on this ſtatute. Excep- 
tion was taken, that the perſons on whoſe teſtimonies the defendants 
were convicted, appeared to be of the ſame pariſh where the facts were 
committed, and ſo might be intitled to part of the penalty. But it was 
over-ruled by the court ;. becauſe the juſtice hath averred them to be 
credible witneſſes, and it doth not appear that they were of the poor of 
the pariſh. Viner. Deer ſtealing, A. 24. So in the caſe, of K. and 
Mitter, H. 7. G. 2. The offence was committed in the pariſh of Bark- 
ing. The witneſs was an inhabitant of the ſame pariſh. It was object- 
ed, that part of the penalty being given to the poor of that pariſh, the 
witneſs was intereſted, and therefore incompetent. It was anſwered, 
that if indeed the penalty had been given to the overſecrs of the poor 
of the pariſh, the objection might have had ſome weight in it, for then 
it would have been for the benefit, of the rich as well as of the poor 
but here it is given merely by way of bounty to the poor, and the rel 
of the, inhabitants can haye vo beneſit by it. And.t e court was of opi- 
nion, that, the Objection was fully anfwered ; and. the conviction was 
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very ſuch perſon fo offending] A conviction of two perfons was 4. 
Wercz, el ids ment ib given, that each ſhould: forfeit Fn, 
It was objected, that there ought to be but one 301. forfeited. But not al. 
lowed : For the words of the act are, that they ſhall re/pe&ively forfei 
30/. and this penalty is not in nature of a ſatisfaction to the pat 
grieved, but a puniſhment on the offender ; and crimes are leveral, 


tho? debts be joint. 1 Salk. 182. H. 10 An. Q againſt King. 


To be levied by diſtreſs] Sale of the goods is not mentioned here in 
the ſtatute ; yet nevertheleſs where the law gives a diſtreſs for a publick 
benefit, the officer may ſell. 1 Salk. 379. * 


By warrant of ſuch juſtice} Altho' the conftable is not appointed to exe. 
cute this warrant, nor is ſo much as named in the clanfe; vet he, is 
bound to obey the warrant, and is indictable if he does not: but he 
need not return the warrant it ſelf, for that is not required, and it may 
be neceſſary to keep it for his own juſtification ; but he muſt either return 
that, or certify what he has done upon it. 1 Salk, 381. 1 | 

One third to the informer, &c.] The penalty need not be diſtributed by 
the conviction ; viz. 1o/. to the informer, 10. to the poor, and 10!. to 
the party grieved ; for the judgment in ſuch caſes ſeldom mentions a 
diſtribution : it is enough to ſay, that he is convicted, and hath for- 
feited 3o/. according to the ſtatute. 1 Salk. 383. 


For want of ſufficient diſtreſs] If the juſtice finds there is nothing to 
diſtrain, then he muſt make a record thereof, and make an adjudication 
for corporal puniſhment ; but the offender is not to pay part, and fut- 
fer corporally for the reſidue. L. Raym. 546, 1195, 6. 

H. 6 G. K. and Whitlock. The defendant was committed for want of 
diſtreſs ; and the warrant ſet forth, that it had been certified to the juſtice 
by the conſtable, that there was not ſufficient diſtreſs. © It was objected 
that there ought to have been a warrant to levy, and a return to that, 
that there was no diſtreſs; it may be, the conſtable only told him ſo. 
But by the court, the warrant is well enough; for the word certified im- 

| orts it to be in a legal manner. Str. 263, _ | 

Search war- 7. And by the ſame ſtatute, 11 Ann. c. 7. It ſhall be lawful for any 
rams. perſon by warrant of any two juſtices of the peace, to make ſearch in 
all ſuſpected houſes and places other than of ſuch perſons who fhall be 

qualified to kill the game, and if fuch perſon ſhall find any red-deer, calt 

fleſh, or ſkin of fuck ted dave or calf in the poſſeſſion of any perſon, he 

ſhall bring ſuch ſuſpected perſon before ſuch juſtices, where if ſuch per- 

fon ſhall not make proof to the ſatisfaction of the ſaid juſtices, that the 

ſame was not taken, killed, or gotten contrary to this act, or. elſe {hal 

not in ſome convenient time to be ſet by the faid Juſtices not exceeding 

fix days, produce the party of whom he bought the ſame, or ſome 

other credible perſon to depoſe upon oath ſuch ſale thereof, ſuch perſon 

ſhall be convicted by the ſaid juſtices of the ſaid offence. / 5. 3 


FY 


.... 2 ant 


g. And upon ſuch conviction ſhall forfeit the ſums before mentioned, 
to be levied by diſtreſs and fale of the offenders goods, by warrant un- 
der the hands and ſeals of ſuch juſtices, before whom ſuch offenders ſhall 
be convicted, rendering the overplus, if any be, and for want of diſtreſs 
the offenders ſhall be committed to the houſe of correction, for any time 


353 


not exceeding one month, and not leſs than ten days, there to be whip- - - 


ped and kept to hard labour. FRY: 

9. If. it ſhall appear upon oath before ſuch juſtices of the peace, that 
any perſons have bought from any perſon, except perſons qualified to 
kill the game, or the owners thereof, any red- deer; calf or ſkin of a 
red-deer, it ſhall be in the power of ſuch juſtices to award the party who 
diſcovers the fame, the ſum of twenty ſhillings, to be levied by diſtreſs 
and fale as aforeſaid of the buyers goods. /. 6. | 


IL. Of barer. 


Buying deer 
or ſkins, 


oy 


It is to be remembered, that I have already, under the third part of 


this title, treated of thoſe particulars, which are common to this with 


other ſpecies of the game, as to deſtroying the ſame by unqualified perſons ; - 
There take notice of ſuch things as belong to hares only, and which for 


the moſt part ſeem generally to concern all perſons, whether qualified or 


not. | | 
1. Noperfon of what eſtate, degree, or condition he be, ſhall trace, de- 


ſtroy, and kill any hare in the ſnow, every perſon oftending ſhall for every 


ſuch offence, being thereof convict before one juſtice of the peace of the 


county where the ſame ſhall be committed or the offender .apprehended, 


forfeit ten ſhillings, the one moiety thereof to the uſe of the poor of the 


5 
* 


Tracing in 


ſnow. 


pariſh where ſuch offence ſhall be committed, to be paid to the church- - 


wardens of ſuch pariſh for fuch uſe, the other moiety to them who ſhall 
inform and proſecute for the ſame, .or otherwiſe ſhall be publickly whipt 
at the diſcretion of the juſtice before whom they ſhall be . convict. 


10 Will. 3. c. 8. /. 8. | 


2. And by the 25 G. 2. c. 5. , 3. No perſon ſhall buy or cauſe to be Buyiog and 
bought, ſell, or expoſe to ſale, any hare from the firſt day of February to felling bares: 


the firſt day of October, under the penalty of five pounds for each hare ſo 
bought or ſold, to be recovered as herein after 1s directed... 


* „ 


3. All offences againſt this act ſhall be enquired into and determined 
either by the oath o one credible witneſs, or by the confeſſion of the par- 

ties accuſed, before any one juſtice of the peace for the county where the 
offence ſhall be committed, or where the offender ſhall be found, and ſuch 
juſtice is hereby empowered to iſſue his warrant for the diſtraining and ſale 
of the goods of the party offending, in order to raiſe the penalty aforeſaid, , 
or if he ſhall be inſolvent, for committing the party for the time before li- 


mited to the county gaol. oe 4+ 


4. All forfeitures to be incurred for any offence againſt this act, ſhall, 


when recovered, be paid to the informer. or proſecutor. ,. 4. 


This act is continued, by ſtat. 1 G. 3. c. 17. ſect. 14. and by 21, 22 G. 3. 
c. 40. 10 24 June, 1787, and tothe end of the then next ſeſſion of parliament. 
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: / 
Hares bought And by the 2 Geo. 3. cap. 23. ect. 13. No perſon Hall buv 
or fold, a to be ge: fell 4 be. os Ry fale, JG hare from the ft ty 
of February to the firſt day of October in any year, under the penalty 
for feit gl. of five pounds for each hare fo bought or-ſold, to be recovered as herein 
after directed. * ee e ; 
Higlers, car- 6. Every higler, common carrier, or ſtage coachman, in whoſe pol. 
riert, &. ſeſſion any hare ſhall be found after the commencement of this act, at any 
tte between the firſt day of February and the firſt day of October in each 
year, ſhall forfeit for every ſuch hare, twenty ſhillings, to be recovered 
as herein after is directed. /. 14. E 
7- All offences againſt this act ſhall be enquired into and determined, 
either by the oath of ha credible witneſs, or by the confeſſion of the par. 
ties accuſed before any one juſtice -of the peace for the county where the 
offence ſhall be committed, or where the offender ſhall be found, and ſuch 
juſtice is hereby empowered to iſſue his warrant for the diſtraining and ſile 
of the goods of the party offending, in order to raiſe the penalty afore. 
ſaid ; or if he ſhall be inſolvent, for committing the party for the time 
before limited to the county gaol. /. 15. | 
8. All forfeitures to be incurred for any offence to be committed 
againſt this act, ſhall, when recovered, be paid to the informer, or pro. 
ſecutor. /. 16. 


This act continued to 24 June 1800, by 19,20 G. 3, cap. 14. . 9. 


Killing, e. By 27 G. 3. cap. 35. J. 4. Every perſon who ſhall wilfully take, kill, 
a: times here or deſtroy, or ſell or expoſe to fale, or buy, or cauſe to be bought any 
in, harre between firſt Monday in November and firit Monday in July, ſhall 
forfeit not exceeding 5/. each hare; and every perſon who uſe any gun, 
on Sunday net, fnare, or other engine, to kill or deſtroy any hare on Sunday, {hall 
or vight, forfeit not exceeding 54. or who wilfully kill, &c. any hare in the night, 
between one hour after ſun 1 and one hour after riſing, unlels 
-qualified, and on his own lands, or duly authorized, ſhall forfeit not ex- 
OG Rn 
. Sea. 5. Perſons uſing dog, gun, net, ſnare, or other engine, or ſet, 
or fix any to take, kill, or deſtroy any hare in the night, unleſs quali- 
fied, and upon his -own land, or duly authorized, ſhall for every of- 
fence, on conviction, on indictment at general ſeſſions for the county, 
& c. where committed, forfeit 10/. and ſuffer ſuch other puniſhment, by 
impriſonment or whipping, as the juſtices, direct. | 5 
Having or Sec. 6. If any higler, chapman, carrier, victualler, or alehouſe 
buying, Kc. Keeper have in cuſtody any hare, or buy, ſell, or offer to ſell; every 
ſuch perſon, (unleſs ſent by carrier, by perſons qualified to kill; ) ſhall 
upon conviction before a juſtice, forfeit 51. 1 2 
Game in HSGecf. 7. If any hare, &c. be in ſhop, houſe, or poſſeſſion of poulterer, 
ſhop, &c. ſaleſman, ſiſhmonger, cook, or paſtry cook, deemed an expoſing to ſell, 
within this act, and the offender on conyiction before a juſtice, fal for- 


Uſing engine 
at night. 


4 +4 " 


TLC +: es . | [29,7 

Game found. Secf. 9. Higlers, &c. with whom game. found, and not accounting 
for {ame ſatisfactorily, forfeit for each hare, &c. 5 And perſons 17 

tits | rize 


rized by warrant of any juſtice, may ſearch for game, and all found with 
rſons not qualified, ſeized, and 5/. for each not proved fairly bought, 
or received from perſons qualified to kill. | 1 


' G8. 18. All offences, not herein otherwiſe provided for, ſhall be Offences how 


enquired into and determined by oath of one. witneſs, or on confeſſion, determined. 
before 2 juſtice, where offence committed, or game found. And ſuch 
juſtice is empowered to iſſue his warrant to diſtrain for Haque" and if 
no ſufficient diſtreſs can be found, fhall by warrant commit o enders to 
houſe of induſtry or correction, to hard labour, or to gaol of ſuch 
county, &c. without bail or mainprize, not exceeding one. calendar 


month, or until fine paid. | 
Sea. 19. Proſecutions muſt be commenced within ſix calendar months proſecution 


after offence. 1 
Se. 20 All forteitures under the game laws. applied, half to infor- Forfeiture. 


ner, half to county inſirmary or houle of induſtry, firſt deducting 2s. 


mer, . s « 
in the C. for conſtables trouble, &c. 


Seck. 21. No juſtice for offences tried in a ſummary way, ſhall order Whipping. 
whipping, or other corporal puniſhment. | | 5 

Seck. 22. "Perſons aggrieved, may appeal to next general ſeſſions Appeal, 
(who may impannel a jury if neceſſary) and their determination final. 


Sect. 23. Perſons ſued for any thing done under this act, may plead General iſſue, . 


general iſſue, and give the ſpecial. matter in evidence, &c. 


HI. Of mies 


1. If any warrener ſhall find any treſpaffers wandering: within his li Treſpaſſen iu 


berty, intending to do damage therein, and that will not Field themſelves warrens may 
after hue and cry made to ſtand unto the peace, but do flee, or defend be reſiſted. 
themſelves ; altho' the warrener, or his aſſiſtant, do kill ſuch offenders, 


they ſhall not be troubled upon the ſame. 21 Ed. 1. . 2. 


2. When information ſhall be made of unlawful hunting in a warren Huniog in a. 


by night, or with painted faces, to any of the king's counſel, or to a waren by 
juſtice of the peace, of any perſon ſuſpected, he may make a warrant to night or diſ- 
bring ſuch perſon before himſelf or any other of the ſaid counſel or juſ. Suiſed. 
tices; and if ſuch perſon ſhall conceal the ſaid hunting, or any of his 
accomplices, it ſhall be felony ; but if he confeſſeth, it ſhall be but treſ- 
paſs finable at the ſeſſions. 1 H. 7. c. 7. 

3. Uſing gun, &c. at night to. deſtroy, forfeit 100. 27 G..3. c. 35. 


5. 


F. Laws. 
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VI. Laws concerning the winged game in particular. 


J. Of hawks and hawking. 

II. Of ſwans. 

III. Of partridges and pheaſants, 
IV. Of pigeons. | * 
V. Of wild ducks, and wild gee/e, and other water fowl. 


J OF hawks and hawking. 


perſons find- I. YO EVERY * who findeth a faulcon, tercelet, laner, or laneret, 
ing a hawk. | or other hawk that is loft, ſhall preſently bring the ſame to the 
ſheriff; and the ſheriff ſhall make proclamation in all the good towns in 
the county, that he hath fuch an hawk in his cuſtody; and if he is 
challenged in four months, the owner ſhall have him again, paying the 
Toſts: if he is not challenged in four months, the ſheriff ſhall have him, 
making gree to him that took him, if he be a ſimple man; but if he 
be a gentleman, and of eſtate to have the hawk, then the ſheriff ſhall 
re-deliver to him the hawk, taking of him reaſonable coſts for the time 
that he had him in his cuſtody. 34 Ed. 3. c. 22. 
St ealiog a 2. And if any man ſteal any hawk, and the ſame carry away, not 
hawk. doing the ordinance aforeſaid; it ſhall be done of him as of a thief, that 
ſtealeth a horſe or other things. 37 Ed. 3. c. 19. That is, he ſhall 
guilty of felonꝭ but ſhall have his gergy. 3 I. 98. 
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TI. Of fwans. 


Qualification 1+ No perſon (other than the king's ſon) unleſs he have lands of free. 
to keepſwans. hold to the value of five marks a year, fhall have any mark or game of 
ET ſwans; on pain of forfeiting the ſwans, half to the king, and half to 

any perfon (ſo qualified) who ſhall ſeize the ſame. 22 Ed. 4. c. 6. 
"hos 2. It is felony to take any ſwans that be fawfully marked, tho' they 
„ SE EE _ — -: e ee 
, ed. 3. And as to ſwans unmarked; if they be domeſtical or tame, that 
8 is, kept in 4 moat, or in a pond near to a dwelling houſe, te ſteal fuch is 

maske! alſo felony. Dalt. cap. 156. | b 

So it ſeemeth of ſwans unmarked, fo long as they keep within a man's 
"manor, or within his private rivers; or if they e to eſcape from 

thence, and be purſued and taken, and brought in again. id. | 
But if ſwans that are unmarked ſhall be abroad, and ſhall attain to 
their natural liberty, then the property, of them is loſt ; and ſo long, 
:telony cannot be committed by taking them. id. 
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And yet ſuch unmarked and wild ſwans the king's officers may ſeize 
(being abroad) for the king's uſe, by his prerogative. Alſo, the king 
may grant them, and by conſequence another may preſcribe to have 
them, within a certain precinct or place. id. 


ant cid cati o baotoworet e ee 
III. Of partridges and pheaſants. 
3 10% enn 96) GER GT 241 Bro: 


Partridges and pheafants are birds of warren, and the law ſeems pecu- 
farly to protect them; as appears by what follows: | 

2, And by the 6 An. c. 14. If any officer or ſoldier, without leave of Officers or 
the lord of the manor, under his hand and ſeal firſt had and obtained, foldiers kil- 
* ſhall take, Kill, or deſtroy any hare, coney, partridge, pheaſant, pigeon, ling game. 
or any other ſort of fowl or poultry; and ſhall be thereof convicted 
upon the oath of one or more witnefles before-any juſtice, who ſhall hear 
and determine the ſame, every officer ſo offending, and being ſo con- 
victed, ſhall, for every ſuch offence, forfeit five pounds, to be diſtributed 
by ſuch juſtice amongſt the poor of the place, where ſuch offence ſhall be 
committed. / 10. 71715 ie 58 
And every officer commanding in chief upon the place, for every ſuch 
offence committed by any ſoldier under his command, and of which 
ſuch ſoldier ſhall be ſo convicted, ſhall forfeit ten ſhillings, to be paid and 
diſtributed in manner aforeſaic. | | 

3. And if upon ſuch conviction, and demand made of ſuch reſpective por eiture of 
penalties by the conktatie or overſeer of the poor of the pariſh where commiſſion. 
ſuch offence ſhall be committed, ſuch officer ſhall refuſe, or for ten days 
neglect, to pay the ſaid reſpective penalties, ſuch officer ſhall forfeit his 
commiſſion, and his commiſſion is hereby declared nwll and void. 

4. By the act 3 G. 3. cap. 23. No perſon {hall take, kill, or deſtroy Killing game 
any partridge or quail, from the firſt of February to the firſt of September out of ſcaſon. 
in each year, or any grouſe from the firſt day of February to the firſt day 
of Auguſtin any year. / 11. ohne 

5. Every perſon who ſhall take, kill, or deſtroy, or who ſhall ſell or Buying or ſel- 
expoſe to ſale, or who ſhall buy or cauſe to be bought, any partridge, ling game. 
quail, or grouſe, within the reſpective times before-mentioned, ſhall for | 
every partridge, quail, or grouſe ſo taken, killed, or deſtroyed, ſold, 
expoſed to ſale or bought, forfeit ten pounds for every offence, to 
be levied by diſtreſs and ſale of the goods of the offender, and in caſe 
of — the party offending ſhall ſuffer impriſonment for three 
months. / 12. 9 | | 
6. Every higler, common carrier, or ſtage coachman, in whoſe poſ- Higlers, Nc. 
ſeſſion any partridge, or quail, ſhall be found after the firſt of May, one carrying 
thouſand ſeven hundred and ſixty-four, at any time between the firſt of e. 
February and the firſt of September in each year, or in whoſe poſſeſſion any 
grouſe: ſhall be found, after the firſt day of May, one thouſand ſeven 

undred and ſixty-four, at any time between the firſt day of February 
and the firſt day of Augy/ in each year, ſhall forfeit for every ſuch par- 
tridge, quail, and grouſe, twenty ſhillings, to be recovered as herein 
after is directed. // 14. © 5 Pk 2 7 | 

| B b b 7. All 
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Conviction of +, All offences againſt this act ſhall be enquired into and determined 

. offender. either by the oath of one credible witneſs, or by the confeſſion of th. 
parties accuſed, before any one juſtice of the peace for the county where 
the offence ſhall be committed, or where the offender ſhall be found 
and ſuch juſtice is hereby impowered to iſſue his warrant for the diſtrain. 
ing and fale of the goods of the party GAY, in order to raiſe the 
penalty aforeſaid, or if he ſhall be inſolvent, for committing the party 
for the time before limited to the county gaol. / 15. | 

Forfeituresto 8. All forfeitures to be incurred for any offence to be committed 

the informer. againſt this act, ſhall, when recovered be paid to the informer, or pro- 
ſecutor. / 16. 1 


Continued to 24th June, 1800, by 19, 20 G. 3. cap. 14. f. 9. and to the 
end of the then next ſeſſion. 


By 27 G. 3. cap. 35. , 4. Deſtroying pheaſant or i between 
roth January and iſt September, forfeit 5l. for each; or deſtroy in the 
night, between one hour after ſun ſetting, and one before riſing, forfeit 
5l. for each, unleſs qualified, and on ones own lands, or duly authorized; 
or deſtroy eggs, forfeit 5]. 12434110 
Taking at Sect. 5. Uſing net, dog, gun, &c. or ſet, or fix any to take, deſtroy, 
night, &. &c. in night, forfeit 10]. on conviction at general ſeſſions; and impri. 
ſoned or whipped, as juſtices ſhall direct. 
S. 6. Higlers having in poſſeſſion, &c. forfeit 51. unleſs from perſons 
qualified, forfeit. 5]. each | _ 
S. 7. Being in poulterers, &c. ſhop, deemed expoſing to ſale, and 
offender forfeit 51. | 
S. 9. Higlers, &c. with whom found forfeit 51. Perſons authorized 
may ſearch places ſuſpected, and if found with perſons not qualified, 
ſeize ; and 51. forfeited for each, not proved fairly bought or received. 
Offences how determined, ſee Tit. Hare, 27 G. 3. c. 35. / 18. 
Proſecutions within ſix months, ibid. .. 19. 
Application of forfeitures, ib. /. 20. 
Whipping, ib. / 21. | 
Appeal, 1b. /. 22. | 
Proſecuted under this act, ib. /. 23. 


Killing, &e. 


IV. Of pigeons. 


1. A lord of the manor may build a dove-cote upon his own land, 
bac + ** parcel of the manor; but a tenant of a manor cannot do it without the 
cote. lord's licence. 3 Salk. 241. But any freeholder may build a dove - cote 

on his ground. Cro. El. 548. Cro. Fa. 382, | | | 
- 2. And it hath been adjudged, that erecting of a dove-houſe is not 3 
not anuiſance, common nuiſance, nor preſentable in the leet. Cro. Fa. 490, 1. | 
Penalty for ,, 3: BY the 10 W. 3. c. 8. No perſon ſhall ſhoot at, take, kill, or de. 
| killing pige- ſtroy any houſe dove or pigeon, other than ſuch as ſhall be in or be- 


ons. longing unto the dove-houſe or pigeon-houſe of the perſon ſo ſhooting 
| | at, 


— 


7 —— 


at, killing, or deſtroying the ſame; on pain that every. offender ſhall, 
for every ſuch offence, being thereof convict before one or more juſtices 
of the county where the ſame ſhall be committed, or the offender appre- 
hended, forfeit ten ſhillings, one moiety to the poor of the pariſh where 
ſuch offence ſhall be committed, to be paid to the church-wardens for 
ſuch uſe, the other to him or them who ſhall inform and proſecute for 
the ſame as aforeſaid, or otherwiſe ſhall be publickly whipt, at the diſ- 
cretion of the juſtice before whom he ſhall be convict. /. | | 

4. And by the 6 An. c. 14, If any officer or ſoldier ſhall without Offers or 
leave of the reſpective lords of the manor under their hands and ſeals ſoldiers kil- 
firſt obtained, take, kill, or deſtroy any pigeon, or any other ſort of * 
fowl or poultry; and ſhall be thereof convicted upon the oath of one 
credible witneſs, before any juſtice of the peace, who is hereby autho- 
rized to hear and determine the ſame ; every officer ſo offending, and 
being ſo convicted, ſhall forfeit five pounds, to be diſtributed by the 
Gid juſtices amongſt the poor of the place where ſuch offence ſhall be 
committed. /. 10. TOE | 

5. And every officer commanding in chief upon the place, for every Penalty of 108. 
ſuch offence committed by any ſoldier under his command, and of which 
ſuch ſoldier ſhall be fo convicted, ſhall forfeit ten ſhillings, to be paid and 
diſtributed in manner aforeſaid. | | 

6. And if upon ſuch conviction and demand made of ſuch penalties by Officer refuſ- 
the conſtable or overſeer of the poor of the pariſh where ſuch offence ing payment. 
ſhall be committed, fuch officer ſhall by the ſpace of ten days neglect to 
pay the ſaid penalties, ſuch officer ſhall forfeit and is hereby declared to 

= forfeited his commiſſion, and his commiſſion is hereby declared 
void, | 

7. But if the pigeons come upon my land, and I kill them, the owner Pigeons tieſ- 
hath no remedy againſt me; though I may be liable to the ſtatutes which paſſing. 
make it penal to deſtroy them. Cro. Fa. 492. | „ 

8. Doves in a dove-houſe, young and old, ſhall go to the heir, and not Pigeons to go 
to the executor. 1 I. 8. i to the heir. 
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V. Of wild ducks, wild geeſe, and other water fowl, 


I, By the 9 Will. 3. cap. 8. ſect. 8. No perſon ſhall deſtroy the eggs or Deſtroying 
neſt of any * a wil fowl. ct | ante the nefls of 
2. Every perſon offending, ſhall for every ſuch offence, being thereof id fol. 
convict before one juſtice of the peace of the county where the ſame ſhall be 
committed or the offender apprehended, forfeit ten ſhillings, the one 
motety thereof to the uſe of the poor of the pariſh where ſuch offence 

be committed, to be paid to the church wardens of ſuch pariſh for 
the uſe of the poor, the other moiety to them who ſhall inform and pro- 
lecute for the ſame, or otherwiſe ſhall be publickly whipt at the diſcre- 
tion of the juſtice, before whom they ſhall be convict. 


B bb 2 | P1. Laws 


VL Laws for preſerving the game of fiſh in particular, 


J. The penalty of ding in ponds and other private fiſheries, 
II. Qualification by eftate or degree to Kill fiſh. 


J. The penalty of fiſhing in ponds and other private fiſheries, 


Who may 1. A NY man may erect a fiſh po.d without licenſe, becauſe it is 1 
erect a fiſh matter of profit, and for the increaſe of victuals. 2 If 199, 
_ . treſpaſlers in ponds be thereof attainted at the ſuit =", the 
impriſonment party great and large amends ſhall be awarded according to the treſpaſs; 
and fine. and they ſhall have three years impriſonment, and after ſhall make fine 
at the king's pleaſure (if they have whereof) and then ſhall find good 
ſurety, that after they ſhall not commit the like treſpaſs: And if 
they have not whereof to make fine, after three years impriſonment, 
they ſhall find like ſurety; and if they cannot find like ſurety, they 
{hall abjure the realm. And if none ſue within the year and day, the 
king ſhall have the ſuit. 3 Ed. 1. c. 20. | l 
Note; Thoſe are treſpaſſers in ponds, who endeavour to take fiſh 
| therein. 2 Ink. 200. | 45175 | 
Diſguiſed per- 3. And by the 12 Geo. 1. cap. 7. fed. 1. It ſhall be lawful for any per. 
fous. ſons without other warrant than this act, to ſeize and bring before one 
juſtice of the peace of the county where he offences ſhall be committed, 
ſuch perſons as they ſhall find fiſhing with their faces blackened or dif- 
guiſed, and alſo ſuch perſons as ſhall be found in or near any rivers with 
their faces blacked or otherwiſe diſguiſed, though ſuch perſons be not 
actually fiſhing at the time of ſuch ſeizure. es fe 
Penaltyof 40s 4. Which juſtice, upon conviction of ſuch offenders by the oath of 
one credible witneſs, by his warrant levy by diſtreſs and fale of the 
goods of ſuch offenders forty ſhillings, one moiety whereof ſhall be given 
to the informers, and the other moiety to the poor of the pariſh where 
| ſuch offence ſhall be committed.  _ 3 
Committal. 5. And in caſe no ſufficient diſtreſſes can be had whereout to levy the 
ſaid forty ſhillings, the faid juſtices ſhall by warrant commit ſuch perſons 
to the houſe of correction br work-houſe for any time not exceeding 
thirty-one days, there to remain at hard labour, and to have due cor. 
rection. FE of PLAT OE” * 1 5 
vw... 6. And by the 10 Mill. 4. cap. 8. Every perſon authorized by wat. 
1 war, rant of one juſtice of the peace, "ſhall Nee poet and is hereby required 
to enter into and ſearch, in ſuch manner and with ſuch power as in 
caſe where goods are ſuſpected to be ſtolen, the houſes or other places 
belonging to ſuch houſes of ſuſpected perſons not qualified as aforeſaid; 
and in caſe any fiſ or other game, thall be found, the offender ſhall be 
carried before ſome juſtice of the peace of the ſame county. /: 13. 
Convicꝭ ion. 7. And if ſuch perſon do not give a good account how he came 5% 
ſuch game, Fc. as ſhall ſatisfy the ſaid juſtice, that the ſame was not 
taken contrary to this act, or {hall not in ſome convenient time to be ſet 


ao 
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Game. 
dy the ſaid juſtice, not exceeding fix days, produce the party of whom 
he bought the ſame, or ſome other credible perſon, to depoſe upon oath 
fach fale thereof, ſuch perſon ſhall be convicted by the faid juſtice of 
ſuch offence. _ | | e 8 8 
g. And ſhall forfeit for every hare, partridge, pheaſant, pigeon, fiſn, Penalty. 
fowl or other game or veniſon, any ſum not under five and not exceed- 
ing twenty ſhillings, to be aſcertained by the ſaid juſtice, one moiety 
thereof to be paid to the informer, and the other moiety to the poor of 
the pariſh where ſuch offender ſhall live, the ſaid forteiture to be levied 
by diſtreſs and fale of the offenders goods, by warrant under the hand 
and ſeal of the juſtice, before whom the offender ſhall. be convicted, 12 5 
And for want of diſtreſs, the offenders ſhall be committed to the houſe Committal, 
of correction, for any time not exceeding one month, and not leſs than 
ten days, there to be whipped and kept to hard labour. Th 
And in caſe any perſon charged with the ſaid offence, ſhall not before Proof of in- 
the ſame juſtice give ſuch evidence of his innocence as aforeſaid, he ſhall »9ccne-- 
be convicted thereof in the fame manner as the perſons firſt charged 
therewith, is hereby directed to be, and ſo from perſon to perſons till the 
firſt offender ſhall be diſcovered. | % 


I. Qualification by eflate or degree to kill . 


1. By the 12 Geo. 1. cap. 7. No perſons, except fuch as have an eſtate Unqualified 
of freehold in their own or their wives right, of the clear value of forty Perſons. 
pounds per annum, Or a perſonal eſtate of the value of one thouſand 

ounds, over and above all debts, and except ſuch perſons as ſhall be inti- 
tled to any fiſhery, or their farmers, and ſuch. perſons as ſhall be lawfully 
employed in the ſame, ſhall, for themſelves, or as ſervants to any perſons 
who ſhall not be ſeized or poſſeſſed of a real or perſonal eſtate to the 
value aforeſaid, or intitled to any fiſhery as aforeſaid, make, have, or 
keep any gaffs, ſpears, lyſters, loops, nets, or any other engines or in- 
ſtruments commonly made uſe of to take or kill ſalmon or ſalmon-fry, 
although no proof can be made that they did apply any of them to ſuch 


nes. /. . 2. 
2. On pain that all and every ſuch engine and inſtrument ſo kept con- p;q,;,,. 


trary to this act, as alſo all fiſh found with them, ſhall be ſeized or taken tackle forfeit= 


away by any Juſtice of the peace of the reſpective counties where the ed. 
lame ſhall be kept or found, or by perſons authorized thereunto by war- 
rant of ſuch juſtice, and may be detained by them to their own uſe. 

3. And every perſon ſo de and keeping any ſuch nets or other penalty of 
engine or inſtrument contrary hereunto, and being thereof convicted. zo. 
upon his appearance or default after fummons, before one juſtice of the 


Peace of the county or place where ſuch offence ſhall be committed, on 
the oath of one credible witneſs, ſhall, for every ſuch offence, forfeit 


forty ſhillings, to be levied by warrant of ſuch juſtice before whom ſuch 
offender ſhall be convicted, by diſtreſs and ſale of the goods of ſuch of. 
fender, the one moiety thereof to the informer and the other moiety to 
be diſpoſed of to the uſe of the poor of the pariſh where ſuch offences 
ſhall be committed. : 

4. And 
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Committal. 4. And in caſe no ſufficient diſtreſs can be had -whereout to levy the 
= ſaid forty ſhillings, the ſaid juſtice ſhall by warrant commit ſuch perſon, 
to the common gaol of the county or place where ſuch offence ſha be 
committed, there to remain for any time not exceeding thirty-one day 
unleſs ſuch offender ſhall ſooner pay the penalty ſo forfeited, and upon 
ſuch payment to be diſcharged. 
See title Fiſh. 


A. Appointment of a game-keeper. 


1 A. L. -eſquire, lord of the manor of ———do hereby nominate, authoriſ, 
and appoint A. G. of P. in the county of ——yeoman, to be my gane. 
keeper, of - and within my ſaid-manor , in the-county aforeſaid, with ful 
power, licenſe, and. authority to kill any hare, pheaſant, partridge, or any other 
game whatſoever, in and upon my ſaid manor of: for my ſole uſe, and 
enmediate benefit ; and alſo to take and ſeize all fuch guns, bows, greyhounds, 
ſetting dogs, lurchers, or other dogs to kill hares or conies, ferrets, tramel, 
low-bells, hays, or other nets, harepipes, ſnares, or other engines for the taking 
and killing of conies, hares, pheaſants, partridges, or other game as within the 
precincts of my ſaid manor of- ſhall be uſed by any perſon or perſons, wha 
by law are prohibited to.keep or uſe the ſame. Given under my hand and ſeal, 
this day of: in the———year, &c. 


B. Warrant to ſearch for dogs and engines. 


County of Dublin. 5 To 


a HERE As complaint hath been made unto me J. P. eſquire, one of his 
Majeſty's juſtices of the peace. in and for the ſaid county, upon the oath 
of A. I. of———n the ſaid county, yeoman, that he the ſaid A. I. hath god 
ground to ſuſpeft and doth ſuſpett that A. O. of ———aforeſaid in the coun- 
ty aforeſaid, yeoman, being a perſon in no reſpect qualified by the laws of this 
realm ſo to do, hath and keepeth in his cuſtody a greyhound | gun, net, &c. 
to kill and deſtroy the game: theſe are therefore to command you in his majeſ- 
ty's name to enter into, and ſearch in the day time, the houſes, outhouſes, and 
ether places of him the ſaid A. O. at aforeſaid, and if you there find 
any greyhound, &c. that you ſeize and keep the ſame for the uſe of A. I. 
efquire, lord of the manor .in which manor the ſaid houſes, outhouſes, and 
other places, are ſituate and do lie, or otherwiſe that you cut in pieces or deſ- 
troy the ſame. —— under my hand and ſeal the=———day of———in the 
hear, kc. 7 a | 
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C. Warrant againſt a perſon for keeping dogs and engines. 


Dublin. 10 


HERE AS complaint hath this. day been made before me J. P. eſquirs, 
one of his majgſty's juſtices of the peace in and for the county cy . 
aforeſaid, upon the oath of A. I. of———in the ſaid county, yeoman, that 
A. O. of the pariſh of in the ſaid county, ſhoemaker, doth keep [or 
uſe] a greyhound, &c. to kill and deſtroy the game, he the ſaid A. O, not being 
qualified by the laws of this realm ſo to do, contrary to the Natutes in ſuch. 
caſe made and provided: theſe are therefore in his maje/ty's name to command 
you, that you do forthwith« upon fight hereof apprehend the ſaid A. O. and 
bring him before me to anſwer the premiſſes, and to be further dealt with ac-- 


cording to law. Given under my hand and ſeal the: day off in. the. 

ear of the reign of 6 a 
D. Conviction of keeping dogs and engines. 

Dublin. E it remembered, that on the——day of—in the————year 


of the reign f F Great Britain, France, and Ireland, 
king, defender of the faith, and ſo forth, at in the county aforeſaid, 
A. I. f——— cometh before me J. P. eſquire, one of the juſtices of our ſaid 
lord the king, aſſigned to. keep the peace of our ſaid lord the king in the ſaid 
county, and alſo to hear and determine divers felonies, treſpaſſes, and other 
miſdemeanors in the ſaid county committed, and giveth me the ſaid. juſtice to 
a. e and be informed, that on the——day of: in the————year 
aforeſaid, at the pariſh of———in the county aforeſaid, one A. O. of the 
pariſh aforeſaid in the county. aforeſaid, ſhoemaker, not then having lands and 
tenements, nor any other eſtate of inheritance, in. his own or his wife's right, 
ef the clear yearly value of 4ol. per annum, nor a perſonal e/tate of the value 
of one thouſand pounds, over and above all debts, nor being the owner nor keeper 
of any foreſt, park, chaſe, or warren, nor gamekeeper to any lord or lady of a- 
manor, did keep and uſe a certain dog, called a greyhound, to kill and deſtroy ' 
the game, againſt the form of the ſtatute in that caſe made and provided: and 
afterwards upon the aforeſaid day, and in the year finſt abovementioned, he the 
faid A. O. being brought before me by my warrant for that purpoſe, is aſked by 
me the ſaid juſtice, if he can ſay any tbing for himſelf, why he the ſaid A. O. 
ſhould not be convicted of the premiſſes above charged upon him in form afore- - 
ſaid ; who pleadeth that he is not guilty of the ſaid offence : nevertheleſs on 
the day aforeſaid, in the year aforeſaid, at aforeſaid, in the county 
aforeſaid, one credible witneſs, to wit, A. W. of ———yeoman, cometh be- 
fore me the aforeſaid juſtice, and before me the ſame juſtice upon his oath on- 
the holy goſpel to him then and there by me the aforeſaid juſtice adminiſtered, 
 depoſeth, ſeueareth, and upon his oath aforeſaid affirmeth, and ſaith, that the 
aforeſaid A. O. on the——day of aforeſaid, in the or aforeſaid, at 


the pariſh off aforeſaid, in the county aforeſaid, not then having me 
| an 


as 
£45 


ſaid ſum of Sl. to A. I. of 
me of the ſaid offence, and the other half of the ſaid ſum of 51. to the church. 


and tenements, nor any other eſtate of inheritance, in his own or his uiſor 
right, of the clear yearly value of 4ol. per annum, nor perſonal eftate of tle 
value of one thouſand pounds, over and above all debts, nor being the owner nur 
keeper of any foreſt, park, chaſe, or warren nor gamekeeper to any lord or lady 
of a manor, did keep and uſe a certain dog called a greyhound, to kill and de. 
troy the game : and thereupon the aforeſgid A. O. the day and year aforeſaid 
at—aforeſaid, in the county aforeſaid, before me the ſame juſtice, by the oath 
Me credible witneſs Fer according to the form of the ſtatute aforeſaid i 
convicted: and for his offence aforeſaid hath forfeited the ſum of Fl. of lauf 
money of Great Britain, to be diſtributea as the ſtatute aforeſaid doth direq 
In witneſs whereof, I the ſaid juſtice to this preſent record of the conviftin 
aforeſaid, have ſet my hand and ſeal at aforeſaid, in the county afire. 
ſaid, the day and year fir/t abovewritten, | | 


E Warrant to diſtrain 5/. for keeping dogs or engines, 


Dublin. 5 10x 


HERE AS A. O. % in the ſaid county ſhoemaker, is this 

day convicted before me J. P. eſquire, one of his majgſty's juſtices of 
the peace in and for the ſaid county, upon the oath of A. I. a credible wit- 
neſs, for that he the ſaid A. O. being a perſon not qualified by the laws if 
this realm ſo to do, on the day of- in the————year of the reign 
of— did keep and uſe in the pariſh cy aforeſaid, in the county afore- 
ſaid, a certain dog called a greyhound, to kill and deſtroy the game, by virtue 
whereof he the ſaid A. O. hath forfeited the ſum of 51. to be diſtributed as 


| herein after is mentioned: theſe are therefore in his ſaid maje/ty's name, to 


command you to levy the ſaid fum by diſtreſs of the goods of him the ſaid A. C. 


and if within the ſpace of | four | days next after ſuch diftreſs by you taken, 


the ſaid ſum, together with reaſonable charges of taking and keeping the ſaid 
diſtreſs, ſball not be paid, that then you do ſell the ſaid goods ſo by you diſtrain- 
ed, and out of the money ariſing by ſuch ſale, that you do pay one half of the 


in the ſaid county, yeoman, who informed 


zvardens of the pariſh of — — aforeſaid, where the ſaid offence was committed, 


for the uſe of the poor .of the ſaid pariſh ; returning the overplus on demand 


wnto him the ſaid A. O. the reaſonable charges of taking, keeping, and ſelling 
the ſaid diſtreſs, being jir/t deducted. And if ſufficient diſtreſs cannot be found 
of the goods of the ſaid A. O. whereon to levy the ſaid ſum of 51. that then 


you. certify the ſame to me, together with the return of this precept. Given 


under my hand and ſeal bed of —in the——year g.. 


US at . 


F. Commitment for want of diſtreſs, for keeping dogs and 
engines, © 


To the conſtable of: in the faid county, and to the 
Dublin. keeper of the houſe of correction at in the ſaid 
county. | 

HEREAS A. O. of: -in the ſaid county, ſhoemaker, was on 
the day of: in the year of: convicted before 
me J. P. e/quire, one of his majeſty*s juſtices of the peace in and for the ſaid 
county, upon the oath of A. W. a credible” witneſs, for that he the ſaid A. O. 
not being a perſon by the laws of this realm qualified ſo to do, on the———— 
day of in the year aforeſaid, did keep and uſe in the pariſh of —— 
aforeſaid, in the county aforeſaid, a certain dog called a greyhound, to kill and 
deſtroy the game, by virtue whereof he the ſaid A. O. hath forfeited the ſum of 
gl. of lawful money of Great Britain; and whereas on the ſaid————day 
of———in the year aforefaid, I did iſſus my warrant o the conſtable of 
———t0 levy the ſaid ſum of rl. by" diſtreſs and fale of the goods of him 
the ſaid A. O. and to diſtribute the ſame according as is directed by the 
ſtatute in that behalf made; and whereas it duly appears to me, as wel on 
the oath of the ſaid conſtable, as otherwiſe, that he the ſaid con/table hath uſed 
his beſt endeavours to levy the ſaid ſum on the goods. of the ſaid A. O. as a- 
foreſaid, but that no fuffcient *diftreſs can be had where to levy the ſame : 
theſe are therefore to command you the ſaid conſtable of-———aforeſaid, to 
apprehend the body of the faid" A. O. and him ſafety to convey to the houſe of 
correction at. —in the ſaide county, and there deliver him to the ſaid 
keeper thereof, together with this precept. And I dv hereby command you, the 
ſaid keeper: of the ſaid houſe of correction, to receive into your cuſtody in 
the ſaid houſe of correction the ſaid A. O. and him there ſafely to keep for 
the ſpace of three months : and for ſo doing this ſhalt be your ſufficient warrant. 
Given under. my. hand” and ſeal the da of= n 7565 K—K— 
: x A onde oa Le 
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G. Warrant againſt a higler having game in poſſeſſion. 


Dublin. | To the conſtable of 


„ 


HERE AS A. I. / hath this day made oath br Ny 
eſquire, one of his majgſty's juſtice of the peace in and for the ſaid 


. County, that on the- — day 0 now laſt paſt, he the ſaid A. I. 
did ſee in the poſſeſſion of A. O. of in the pariſh 0 — in 
the county aforeſaid, innkeeper at aforeſaid, in the pariſh and 


county aforeſdid, in the houſe of him the ſaid A. O. then and there one 
bare [or, did ſee him offer to fell one hare, or as the caſe ſhall be] he 
the ſaid A. O. being no way qualified by the laws of this realm, to "me 
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and the other half to the foor | of the pariſh of= 


Game. 


the ſaid hare in his cuſtody or poſſeſſion ; again/t the form of the ſtatule in tha 
caſe made and provided: theſe are therefore to command you, 10 bring the 


ſaid A. O. before me or ſome other of his Majeſty's juſtices of the peace for 


the ſaid county, to anſwer the premiſſes, and to be further dealt withal ac. 
cording to law. Given under my hand and ſeal, the day of ——— 
in the year, &c. [it | 


- 


H. Warrant to levy 205. on the goods of a higler convicted of 
having game in his cuſtody. 


Dublin. 1 To the conſtable o 


| HEREAS A. O. of ——7#n the pariſh of: -in the county afore- 
ſaid, higler, is on this preſent——day of in the——year of the 
reign of- duly convicted before me J. P. eſquire, one of his Majeſty's juſ. 
tices of the peace in and for the ſaid county, upon the vath of A. W. a credible 
witneſs, for that he the ſaid A. O. on the ————day of in be 
year f — t the pariſh of aforeſaid; in the county afareſaid, had 
in his cuſtody and paſſeſſion ( between the firſt day of February, and the firſt 
day of October) one hare, he the ſaid A. O. being no way qualified by the laws 
of this realm to have the ſaid hare in his cuſtody or paſſeſſion, againſt the form 
of the ſtatute in that caſe made, by reaſon whereof, he the ſaid A. O. hath for- 
feited the ſum of 208. Theſe are therefore to require you to levy the ſaid ſum 
of 208. by diſtreſs of the goods of him the ſaid A. O. and if within the ſpace 


of [ five] days next after ſuch diſtreſs by you taken, the ſaid ſum of 20s. to- 


gether with.reaſonable charges of taking and keeping the ſaid diſtreſs, ſhall not 
be paid, that then you do ſell the ſaid goods ſo by you diſtrained as aforeſaid, 
and out of the money ariſing by ſuch ſale, that you do pay one half of the ſaid 
ſum of 208. 10 A. I. 9 yeamen, who informed me of. the ſid offence, 
| ——afereſaid, within. which 
p1riſh the ſaid offence was. committed, returning to him the ſaid A. O. the over- 
plus on demand, the reaſonable charges of taking, keeping, and ſelling the ſaid 
diſtreſs, being firſt deducted. And if ſufficient diſtreſs cannot be had of the 
goods of the ſaid A. O. that you certify the ſame to me together with the return 
of this precept. Given under my hand and ſeal the day of in 
the year . —. | = | | 
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IJ. Commitment on the ſame for want of diſtreſs. 
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To the conſtable of -in the ſaid county, and to the 
Dublin. keeper of the houſe of correction at in the ſaid 
county, 5 | 


* 


| HEREAS A. O. o in the ſaid county, higler, unt on the—— 
day of ——duly convicted before me J. P. eſquire, one of his Majeſty's 

juſtices of the peace in and for the ſaid county, upon the oath of A. W. / | 
a credible witneſs, for that he the ſaid A. O. on the — day of — in the 
———year of at the pariſh of ——aforeſaid, in the county aforeſaid, 
had in his cu/tody and poſſeſſion one hare, he the ſaid A. O. being no wway quali- 
fied by the laws of this realm to have the ſaid hare in his cuſtody or poſſeſfion, a- 
gainſt the form of the ſtatute in that caſe made, by reaſon whereof he the ſaid 
A. O. hath forfeited the ſum of 208, And whereas on the ſ1id ——day of —— 
in the year aforeſaid, I did iſſue my warrant to the conſtable of ——to levy the 

ſaid ſum of 20s. by diſtreſs and ſale of the goods of him the ſaid A. O. and to 
diftribute the ſame according as is directed by the ſaid ſtatute: And whereas it 
duly appears to me, as well on the oath of the ſaid conſtable of —— as otherwiſe 
that he the ſaid con/table ꝙ hath uſed his beſt endeavours to levy the ſaid 
ſum on the goods of the ſaid A. O. as aforeſaid, but that no ſufficient diftreſs can 
be found whereon to levy the ſame : Theſe are therefore to require you the con- 
ſable of —— aforeſaid, to carry the ſaid A. O. to the ſid houſe of correction at 
——aforeſ:id, and deliver him to the faid keeper thereof, together with this 
precept. And you the ſaid keeper are hereby commanded to receive into your 
cuſtody in the ſaid howſe of correction him the ſaid A. O. and him there ſafely 
to keep for the ſpace of three months, without bail or mainprize ; and for your 
ſo doing this ſhall be your ſufficient warrant, Given under my hand and ſeal 

the——— day ofc | 


K. Conviction for killing deer, from Tremaine's entries, 328, 329. 
Cumber- E it remembered, that on the third day of September, in the 
land, hear of the reign of our lord Charles the ſecond now king of 
&. the thirty-ſecond, one Benjamin Granger 0 gentleman cometh be- 
fore me John Aglionby, eſquire, one of the juſtices of our ſaid rd the king, 
aſſigned to keep the peace of our ſaid lord the king in the ſaid county of C. at G. 
in the fame county, and giveth me to under/tand and be informed, that one James 
Dobſon, /ate' ]. B. late of ——and L. M. late of — on the 25th day of 
Auguſt, in the year of the reign of our. ſaid lord the now king, the 32d afore- 
ſaid, in a certain park then of the moſt noble Henry duke of Norfolk, called 
Grayſtock park, in the pariſh of Grayſtock, in the ſaid county, then and long 
before and yet being ground incleſed, wherein deer then wwere and long before had 
been uſually kept, unlawfully hunted, and a certain fallow deer of the ſaid duke 
then in the ſame park killed, took, and carried away, without the conſent of the 
ſaid duke then owner of the ſaid park, or of Andrew Huddleſtone, e/quire, 
| 88 then 
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aforeſaid J. D. J. B. and L. M. according to the form of the /tatute aforeſaid, 
hath ſeverally forfeited the ſum of Zol. one third part thereof to the aforeſaid 


Game. 
then being chiefly intruſted with the cuſtody of the ſame park, againſt the form 
the tat 5 in 7 caſe made and provided: And pl ewe ta to . on rh 
ſaid third day of September in the 32d year aforeſaid, two credible witneſs, 
that is to ſay, J. H. of ——and T. B. of—— came before me the ſaid juſtice if. 
ſigned, &c. at G. aforeſaid, and before me the ſaid juſtice aſſigned, &c. upon 
their oath on the holy goſpel of God to them then and there by me the aforeſaid fuſ. 
tice aſſigned, &c. by the authority of the ſtatute aforeſaid adminiſtered and given, 
do depoſe, fwear, and ſay, and each of them doth depoſe, ſivear, and ſay, up. 
on their oath aforeſaid, that the aforeſaid J. D. J. B. and L. M. on the afare. 
ſaid 25th day of Auguſt, in the 32d year aforeſaid, in the aforeſid park and 
ground incleſed, of the aforeſaid duke of Norfolk, in the pariſh of Grayſtock 
aforeſaid, unlawfully hunted, and the wink oy fallow deer of him the ſaid 
duke, then in the ſaid park and ground incleſed, took, killed, and carried away, 
without the conſent of the ſame duke then owner of the ſaid park and ground in. 
cloſed, or of the aforeſaid A. H. e/quire, then with the cuſtody of the ſame park 
and ground incleſed as is aforeſaid chiefly intruſted. And thereupon they the 
aforeſaid J. D. J. B. and L. M. on the ſaid zd day of September, in the 524 
year aforeſaid, before me the ſaid juſtice aſſigned, &c. by the oath of two cre. 
dible witneſſes aforeſaid, according to the form of the ſtatute aforeſaid, are, and 
every of them is, convicted. And for the offence aforeſaid, every of them th: 


R. G. the informer in this behalf as is aforeſaid, another third part theredf i 
the uſe of the poor of the ſaid pariſh of G. within which pariſh the offence 
aforeſaid was committed, . and the other third part thereof to the duke aforeſaid, 
owner of the deer aforeſaid. In witneſs whereof I the aforeſaid juſtice to this 
preſent record of the conviction as aforeſaid, have ſet my band and ſeal, at G. 
aforeſ:id, on the day and year fir/t above-mentioned. 

| | John Aglionby, 


L. Warrant of diſtreſs for hunting and killing deer. 


Dublin. 0 = 


HEREAS A. O. of———yeoman, is this day duly convitted before 
. me J. P. e/quire, one of has Majeſty's juſtices aſſigned to keep the pact 
in the ſaid county, and alſo to hear and determine divers treſpaſſes and other 
miſdemeanors in the ſaid county committed, by the oath of A. W. of ———t 
man, a credible witneſs, for that he the ſaid A. O. on the —day of — 
in the year f. in a certain park then of Sir P. M. baronet, in lie 
pariſi of in the ſaid county, then and long before and yet being ground 
mncloſed, wherein deer then were and long before had been uſually kept, unlaw- 
fully did hunt, and a certain fallow deer of the ſaid Sir P. M. baronet, ten in 
the ſame park did kill, take, and carry away, without the conſent of the ſaid 
Sir P. M. baronet, then owner of the ſaid park, or of any other perſon thel 
chiefly intruſted with the cuſtody of the ſame park, againſt the form of the e. 
tute in ſuch caſe made and provided; by reafon whereof he the ſaid A. po 
orfel 


Game. 
orfeited the ſum of 3ol. of lawful money of Great Britain, zo be diftributed as 
herein after is mentioned. ; | Y 

The/e are therefore in his ſaid Majeſty's name uo command you to levy the ſaid 
n by diftreſs of the goods and chattels of him the ſaid A. O. And if within 
the ſpace of [ix] days next after ſuch diſtreſs by you taken, the ſaid ſum of 3ol. 
together with reaſonable charges of taking and keeping the ſaid diſtreſs, ſhall © 
wot be paid, that then you do ſell the ſaid goods and. chattels ſo by you diſtrained 
as afereſaid ; and out of the money arifing by fuch ſale, that you ds pay one 
third part of the ſaid ſum of ol. to A. I. of in the ſaid county yeoman, 
who informed me of the ſaid offence ; and one third part unto the church wardens 
or overſeers of the poor of the ſaid pariſh of for the uſe of the poor of the 
faid pariſh, and the other third part 10 the ſaid owner of the ſaid deer ; 
returning to him the ſaid A. O. the overplus upon. demand, the reaſonable charges 
of taking, keeping, aud ſelling the ſaid diftreſs being firſt deducted. And if 
ſufficient diſtreſs cannot be had or found, by and on which the ſaid ſum of gol. 
may be levied, you are hereby required to certify the ſame to me, within 1w0 days 
after the date of this preſent warrant. Given under my hand and ſeal, at 
ii the county aforeſaid, the day of ———=in the —year of the 


retgn of- 


. 
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M. Commitment for want of diſtreſs, for hunting and killing 
deer. 


To the conſtable of——in the ſaid county, and to the keep- 

Dublin. er of the common gaol at in the ſaid county, and to 

*. ) tte chief officer of the market town of in the ſaid 
county, and to every of them. 


_— „FFC i. Re. ᷑ œumPl . WAA < © #2 &" ws 6 


HERE AS A. O. of labourer, was on the — day of: 
duly convicted before me J. P. eſquire, one of his Majeſty's juſtices aſ- 
ſigned to keep the peace in the ſaid county, and alſo to hear and determine divers 
felonies, treſpaſſes, and other miſdemeanors in the ſaid county committed, hy the 
oath of A. W. of yeoman, a credible witneſs, for that he the ſaid 
A. O. on the day of —1n the year — in a certain park 
then of eſquire, in the pariſh of ———n the ſaid county, then and long 
before and yet being ground inclgſed wherein deer then were and long before 
had been uſually kept, unlawfully did hunt, and a certain fallow deer of the 
Jaid=———eſquire, then in the ſame park did kill, take, and carry away, 
without the conſent of the ſaid then owner of the ſaid park, or of. any 
other perſon then chiefly intruſted with the cuſtody of the ſame park, againſt 
the form of the ſtatute in ſuch caſe made and provided; by reaſon whereof he 
the ſaid A. O. hath forfeited the ſum of zol. And whereas on the ſaid 
day / in the year aforeſaid, I did iſſue my warrant to the conflable of 
A 70 levy the ſaid ſum of gol. by diftreſs of the goods and chattels of 
him the ſaid A. O. and to pay over the ſaid ſum of gol. according as is directed 
by the flatute aforeſaid : And whereas it duly appears to me, as well on the 
oath of the ſaid conſtable of: as otherwiſe, that he the ſaid conſtable of 
m——hath uſed his beſt endeavours to levy the ſaid ſum of gol. on the uo 
an 
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and chattels of the ſaid A. O. as aforeſaid, and that ub ſufficient diſtreſs 
be found whereon to levy the ſame : Therefore in purſuance of the Ratute afre. 
Said, I do hereby command you the ſaid conſtable of ———/um the ſaid A. 0. 
o apprehend and ſafely to convey to the ſaid common gaol at aforeſaid, 
in the county aforeſaid, and him to deliver to the keeper thereof aforeſaid, fu. 
gether with this precept : And 1 dn hereby command you the ſaid keeper of the 
gaol aforeſaid, to receive into your cuſtody in the ſaid gavl him the ſaid A, O. 
and hum there ſafely to keep fir the ſpace of one whole year; ſaving that with. 
in the ſatd year you deliver him the ſatd A. O. to the chief officer f. -e. 
ing the next market tum next adjoining to the place where the ſaid offence 11; 
committed, or t9 his under officer or officers, together with this precept, who ar; 
hereby reſpeArvely required to ſet the ſaid A. O. in the pillory in the ſaid mar. 
ket town, by the ſpace of one aur on ſome market day. And hereof fail ut 
as you will reſpectively anſwer the ſame at your perils. Given under my hand 
and ſeal, at =————in the ſaid county, the day of —— ——m the 
year | 


N. Warrant to ſearch for-veniſon or ſkins. 
Dublin, | To the conſtable of —— 


. "AKT HEREASA. I. of — n the ſuid county, yeoman, hath this day made 
oath before me J. P. eſquire, one of his Majeſty's juſtices of the peace 
in and for the ſaid county, that divers fallow deer have of late been unlaw- 
Fully Killed in, and taken and carried away from the park and ground incloſed 
. of at in the ſaid county, and that he the ſaid A. I. hath juſt cauſe in 
JSuſpeft, and doth ſuſpect, that veniſon or the ſkins of deer, or toyls whereby t1 
take and kill deer, are concealed in the houſes, outhruſes, or other places be- 
longing to the ſaid houſes of A. O. of —— yeoman, amd B. O. of ——yeoman, at 
aforeſaid in the county aforeſaid + Theſe are therefore in his ſaid Majeſty's 
name, and by virtue of the flatute in that caſe made and provided, to require 
you that you do forthwith upem fight hereof, enter into and ſearch the ſaid houſes, 
_ outhouſes, and other places belonging to the ſaid houſes, of them the ſaid A. O. 
and B. O. at aforeſaid; and if on ſuch ſearch you fhall there find any vent- 
ſon, or ſn of any deer, or tyls aforeſaid, that yon do apprehend the perſon or 
perſons, in whoſe houſes, cuthouſes, or other places aforeſaid, ſuch veniſon, ſkin, 
or toyls ſhall be found, and him or them ſo apprehended do carry before ſome of his 
had Majeſty's juſtices of the peace in and for the ſaid county, to be examined cM = 
cerning the premiſſes, and further dealt withal according to law. Given under 
-my Hand and ſel the day of -——in the year g <a 


Th Mr. 


Gaming. . 37¹ 


R. Dalton ſays, that playing at cards and dice, and the like, are Gaming not 


- an offence at 


I. 21 * 9 
not prohibited by the common law; neither are they mala in 


> of their own nature, but only prohibited by ſtatute. Dalt. c. 46. 

2. But it hath been faid, that all common gaming houſes are nuiſances Gaming houſe 
in the eye of the law, as being great temptations to idleneſs, and apt to a nuiſance. 
draw together numbers of diſorderly perſons. 1 Haw. 198. . 362. , 6. 

z. By the 11 Ann. cap. 5. Any perſon who ſhall at any time or fit- Loſing 10l. at 
ting, by playing at cards, dice, tables, or other game whatſoever, or by a time. 
betting on the des of ſuch as do play, loſe to any one or more perſons 
ſo playing or betting, in the whole the ſum or value of 10/. and ſhall pay 
or deliver the ſame, or any part thereof; the perſon ſo loſing and paying 
or delivering the ſame, fhall be at liberty in three months to ſue for and 
recover the ſame with coſts, in any court of record: and if he ſhall not 
ſue in three months, it ſhall be lawful for any perſon to fue for and re- 
cover the ſame and treble value, with coſts; half to ſuch perſon who 
ſhall ſue, and halt to the poor. /. 2. 

And every perſon who ſhall ſo be liable to be ſued for the fame, ſhall Anſwer upon 
be obliged and compellable to anſwer on oath ſuch bill as ſhall be prefer- _ 
red againſt him, for diſcovering the ſum of money or other tEing ſo 


won. /. 3. 5 | 


Or other game whatſoever | M. 15 G. 2. Goodburn and Marley. It was 
determined, that * races are within theſe general words. Str. 1159. 
4. If any perſon ſhall play at cards, dice, tables, tennis, bowls, kit- pay ng upon 

tles, ſhovelboard, or any other paſtime or game whatſoever (other than credit, 

for ready money) or bet on the ſides of ſuch as ſhalt play, and ſhall loſe 

any ſum or other thing, exceeding rool. at any one time or meeting, 

upon ticket, or credit, or otherwiſe, and ſhall not pay down the fame at 

the time when he ſhall loſe the ſame; in ſuch caſe he ſhall not be bound Securities 

to make it good, but the contract for the ſame, and for every part there- 054. 

of, and all aſſurances and ſecurities for the ſame fhall be void; and the 

winner ſhall forfeit treble value of all ſuch ſums as he ſhall ſo win above 

100/. half to the king, and half to him that ſhall fue in one year in the 

courts at Dublin, with treble coſts. 10 Mill. 3. cap. 11. 

In the caſe of Humphries and Rigby, M. 1698. A bill was brought, to 

be relieved againſt a bond for money won at all fours. The plaintiff was 

2 diſtiller, and the defendant a tapſter at a bowling green. And it ap- 

pearing that the defendant laid the cards, and turned up the knave of i 
clubs, which was Jack, ſeveral times together ; and being an unreaſon- | 
able ſum for ſuch perſons to venture ; the plaintiff was relieved, and the | 
bond ordered to be delivered up, altho? this caſe was not within the ſta- 

tute, the bond being for leſs than 100/. For equity always relieved be- 

tore the ſtatute, where any fraud appeared. 2 Abr. Eq. Cas. 184. [ 
5. And all notes, bills, bonds, judgments, mortgages, or other ſecu- Securities to . i 
rities, where the whole or any part of the confideration ſhall be for mo- be void. | 
ney or any other valuable thing, won by playing at cards, dice, tables, 
tennis, bowls, or other game whatſoever ; or by betting on the ſides of 
ſuch as do game; or for the reimburſing or 1 any money know- 


ingly lent or advanced, at the time and place of ſuch play, to any 5 
on 


common law. 
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in caſe the ſaid grantor, or perſon ſo incumbering the ſame, had been 


not a caſe within the act, for there is not the word contract, as in the 


bond. It appeared, that the plaintiff was a lieutenant, and the deten- 


money loſt with falſe dice, which the court takes cognizance of 3s 3 


if the court ſhould order the defendant to refund at the diſtance of 14 
years, it would occaſion an infinite number: of applications. That the 
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ſon ſo gaming or abetting, or that ſhall (during ſuch play) fo play or 
bett,—ſhall be void: And where ſuch ſecurities ſhall be of lands, or ſy 
as incumber or affect the ſame; they ſhall enure and be to the ſole uſe 
and benefit of, and devolve upon ſuch perſon as might have ſuch lands, 


dead; and all conveyances to hinder them from devolving on ſuch per. 
ſon, ſhall be void. 11 Ann. cap. 5. ſect. 1. 


Securities] H. 19 G. 2. Barjeau and Walmſley. The plaintiff and defen. 
dant gamed together, at toſſing up fo. hve guineas at a time. And the 
plaintiff having won all the defendants ready money lent him ten gui. 
neas at a time, and won it, till the defendant had borrowed 120 guineg, 
In an action for money lent, it was inſiſted for the defendant, that by the 
9 An. c. 14. the plaintiff could maintain no action; for by that act, al 
ſecurities for money lent to game with ſhall be void ; and the borrowin 
on an agreement to pay, is a ſecurity. But Lee Ch. J. held, that this was 


ſtatute of uſury; and the word ſecurities, as it ſtands in this act, muſt 
mean laſting. liens upon the eſtate. The parliament might think there 
would be no great harm in a parol contract, where the credit was not 
like to run very high; and therefore confined the act to written ſecuri. 
ties. Wherefore the plaintiff obtained a verdict for 126/. Stra. 1249. 

In the caſe of Rawdon and Shadwell, Apr. 23, 1755. A bill was 
brought by the plaintiff for an injunction, and that the defendant might 
deliver up the plaintiff's bond for 1150/. for money Joſt at play, and 
might refund a ſum of 150/. paid by the plaintiff in part of the id 


dant a captain in Cotterel's regiment ; and about 14 years ago, being 
quartered in Leeds in Yorkſhire, the defendant won of the plaintiff i 
one evening the ſum of 1150/. The plaintiff was under age; and, be- 
ing ſo, gave a bond for the money to the defendant ; and afterwards, 
when of age, paid 150/. in part. It was inſiſted for the plaintiff, that 
the ſecurities by the ſtatute of the 16 C. 2. were totally void, and 
ought to be delivered up; that the property of an infant in money loſt 
at play, is not altered, and therefore trover would lie; and the ſtatute 
of the 9 An. was mentioned, and a caſe in 2 Mod. 91. For the defen- 
dant, it was urged, that the plaintiff on the ſame evening won of another 
in the ſame company, to wit, the ſurgeon of the regiment, à larger ſum 
than the 1150/. which has been paid by him. That fair gaming is not 
malum in ſe. It is only prohibited ſub modo. That the caſe cited was of 


cheat. That the ſtatute. of An. gives the court juriſdiction only as to 2 
diſcovery. That as to the 1 50/. it was paid after he came of age; and 


ſtatute of 16 C. 2. gives no remedy to recover money already paid. 
That there has been too long an acquieſoence. The money paid, even in 


caſes of bribery and corruption, cannot be recovered at law. * tbe 
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any order or other proceedings made by the ſaid court concerning ſuch 
conviction, into any court of record at Dublin, until the parties againſt 

whom ſuch conviction ſhall be made, before the allowance of ſuch writ 

of Certiorari or other proceſs, ſhall find two ſafficient ſureties to become 

hound to the proſecutor in one hundred pounds, with condition to pro- 

ſecute the ſame with effect within fix calendar months, and to pay unto 

the proſecutors treble colts, in caſe ſuch order ſhall be affirmed. /. 7. 

28. If any perſons who ſhall be convicted of erecting, ſetting up, Committal. 
maintaining or keeping, any lotteries, or the ſaid games herein before 
{et forth, or therein ſhall adventure and ſhall not have ſufficient goods 
whereon to levy the penalties inflicted by this act, or ſhall not immedi- 
ately pay the ſaid penalties or give ſecurity for the ſame, it ſhall be lawful 
for the juſtices before whom {ſuch perſon ſhall be convicted as aforeſaid, 
to commit ſuch perſons to the common gaol of the county or place 
where ſuch offence ſhall be committed for any time not exceeding fix 
months. /. 8. 

29. If any juſtice of the peace or chief magiſtrate ſhall neglect to do Juſtice ne- 
what is required of them by this act, ſuch juſtices and chief magiſtrates Slecting to 
ſhall reſpectively forfeit ten pounds for each offence, one moiety whereof © 
to be paid to any perſon who ſhall ſue for the ſame, and the other 
moiety thereof to the Incorporated Society for promoting Engliſh Prote/tant 
ſcboals, for the uſe of ſuch of the ſaid Charter ſchools as they ſhall think 
lit, and ſhall be recovered with full coſts of ſuit, by action, &'c. in any 
court of record, or at the aſſizes, ſuch proſecution being commenced 
within fix months, Sc. /. g. 

30. Nothing in this act, or in any former acts againſt gaming, ſhall Exception. 
extend to hinder any perſons from playing at any of the games in this, 
or the ſaid former acts mentioned, within the precincts of he caſtle of 
Dublin, or other houſe in which the chief governors ſhall reſide, during 
the time ſuch chief governors ſhall actually reſide therein, and no 
longer. 106. + | 

31. Nothing herein contained ſhall extend to affect or prejudice any Partition by 
eſtate or intereſt in lands, advowſons, preſentations, rents, ſervices, and lots, 
hereditaments whatſoever, which ſhall be according to the laws now in 
being legally allotted to or held by any allotment or partition by lots, 
but that all perſons that are or ſhall become ſeized as part-owners, 
joint-tenants, and tenants in common of any lands, Sc. ſhall take ſuch 
eſtates, intereſt, and parts therein, as they could have done by any lot, 
ag chance, or allotment whatſoever, had this act never been made. 

11, 205 | 

32. No perſon ſhall be proſecuted for any offences againſt this act, Three 1 
a 7 be proſecuted within three months after the offence commit- months. | 
cd. + I Joo ky | 

33. If any action ſhall. be proſecuted for any thing done in purſuance General iſſue. 
of this act, ſuch action ſhall be commenced within three months after 
the fact, and ſhall be laid in the county or place where the cauſe of 
action ſhall ariſe, and the defendants may plead the general iſſue, &c. 


and if the plaintiffs ſhall become non-{uited or diſcontinue their actions, 
or 


y 
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or if upon demurrer judgment ſhall be given againſt the plaintiff, th, 
defendants ſhall recover treble coſts. /. 13. 


A. Warrant to apprehend a perſon for unlawfully gaming, hay. 
ing no viſible eſtate. 


Dublin. | To the conſtable of.. 


HEREAS complaint hath been duly made before us, that 
0 in the ſaid county of — doth frequently uſe to play at 
cards, dice, or other unlawful games, in the pariſh of aforeſaid, and 


that he hath no ęſtate, nor follows any employment to maintain himſelf, but 


lives chiefly by gaming and ſharping upon other people: Theſe are therefore in 


his maje/ty's name to require and authorize you to apprehend the ſaid —— — 
and bring him before us, or ſome other of his majeſty's juſtices of the peace far 
this county, to anſwer what ſhall be objected again/t him in that behalf, and to 
be dealt with according to law. Given under our hands and ſeals ibi 


B. Commitment of a gameſter, for want of ſecurity. 


; To the conſtable of and to the keeper of his 
Dunn majeſty's gaol in and for the ſaid county. 
V HERE As it hath been duly proved before us, that 
your ſaid pariſh on — the day of 

play at cards, dice, and other unlawful games, at the houſe of in 
aforeſaid, not having any viſible eſtate or employment for his ſupport and mainte- 
nance ; and he the ſaid not being able to give ſufficient ſecurity for his 
good behaviour for the ſpace of twelve months, as the ſtatute direct: Theſe are 
therefore in his maje/ty's name to require and authorize you the ſaid ton/table t1 
convey the ſaid —— to the ſaid gaol, and to deliver him to the keeper tbereſf: 
And you the ſaid keeper are hereby required to receive the ſaid into your 
cuſtody, and him ſafely to keep in your ſaid gaol, until he ſhall give ſecurity as 
aforeſaid. Given under our hands and ſeals 


C. Form of a conviction. 


day 97 ———— in the 


E it remembered, that on this 
year of his majeſty's reign, A. B. is convicted bejfort 
of his maje/ty's juſtices of the peace for the ſaid county , (ot, 
for the city, liberty, or town of as the caſe ſhall be] for ——— 4 

—— the ſaid do adjudge him, or her, to pay and forfeit for the ſame, 
the ſum of Given under the day and year aforejaid. 


County of 


For 


f 
a 
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For breaking of gaol, ſee Priſon breaking. 


J Building and repairing of gaols, 

II. Who ſhall have the keeping of gaols, 

IL. Gaoler ſhall receive criminals. 

IV. How they ſhall be maintained. 

V. Selling of firong liquors in gaols. 

VI. How they ſhall be reſtrained and kept. 

VII. Of gaolers permitting eſcapes. 

Vll. How they ſball be delivered. 

IX. Of appointing inſpeftors, phyſicians, clergymen, c. 
X. Regulations for gaols. 


I. Building and repairing of gaols. 


I, B* the 3 Geo. 3. cap. 28. Whereas many infectious diſorders are daily 


produced by the confinement of numbers in cloſe priſons, whereunto there is 
vo back yard adjoining, and the lives of his Majeſty's ſubjetts are endangered by 
the bringing of priſoners into public ſtreets for air; every grand jury at the Neceſſary 
aſſizes or quarter ſeſſions aforeſaid, are required and directed to contract houſes. * 
either by leaſe, or to purchaſe a piece of ground next adjoining the gaol, 
or as near as conveniently can be had thereto, and cauſe to be erected 
neceſſary houſes, and a wall ſufficient for the ſecurity of the ſaid priſoners. 


2. The ſaid grand juries at the aſſizes or quarter ſeſſions aforeſaid, are Purchaſe or 
hereby impowered to raiſe by preſentment, to be confirmed by the judge bent. 

at ſuch aſſizes, or by three - the juſtices in the city of Dublin, and by 

the recorder of the city of Dublin in the county of the ſaid city, any ſum 

to be levied off the county at large, not exceeding one hundred pounds, 

for the purchaſe of ſuch ground, and building ſuch houſes and wall, or 

any yearly ſum for the payment of ſuch rent not exceeding ten pounds. 


3. And whereas it often happens, that perſons of inſane mind and outrageous 
behaviour, are committed to priſon for aſſaults, or other crimes not capital, which 
perſons ga. now in common with the other priſoners : the grand juries aforeſaid Room tor 
are hereby required and directed to preſent a ſum of money to build a mad. 
room 1n addition to. the preſent gaols, where ſuch is not already to be 
had, fit for the reception of ſuch perſons, and wherein the gaoler ſhall 
be impowered by a warrant from the next juſtice of the peace for the 
county wherein ſuch gaol ſhall lie, to confine any ſuch perſon, informa- 
non upon oath having firſt been given to ſuch juſtice of the peace of the 
inſanity or other outrageous behaviour ot every fuch priſoner. '/{. 9. 
4. The ſaid grand juries at the ſaid aſſizes and quarter ſeſſions afore- Preſentment 


nid, are hereby impowercd to raiſe by preſentment, to be confirmed as ey 
aforeſaid, 
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aforeſaid, of the county at large, any ſum not exceeding thirty Pounds 
for building ſuch a room. /. 10. 

The ſexes 5. In all gaols hereafter to be built, there may be diſtinct apartments 

kept diſtin. for the men and women, and all gaolers whoſe gaols will at preſent admit 
of ſuch a diſtinction, may be obliged to ſeparate and keep apart the dif. 
ferent ſexes. /. II. | 

Danger of 6. Provided the ſame may be done without any riſque or danger of an 

eſcape, eſcape of any of the ſaid priſoners, of which if apprehended, the gaoler 
ſhall give notice to the next juſtice of the peace, and if the ſaid juſtice 
ſhall upon viſiting the ſaid gaol fee ſufficient grounds for ſuch apprehen. 
ſions, or that the ſaid gaol is inſuſſicient for the purpoſe aforeſaid, he 
ſhall by writing under his hand give to the ſaid gaoler a certificate thereof 
and if any gaoler ſhall offend contrary to the intent and meaning hereof, 
he ſhall for every ſuch offence forteit five pounds, to be recovered by 
civil bill, the penalty to go to the informer. 

Preſentment 7. The faid juries ſhall be impowered to raiſe and levy by preſentment, 

for altering to be confirmed as aforeſaid, any ſum not exceeding one hundred pounds, 


gaols. for altering the gaols already built in manner aforeſaid. / 12. 
Gaols cleanſ= 8. By 17, 18 G. 3. cap. 28. ect. 1. Juſtices of peace within their 
ed, &c. ſeveral juriſdictions in quarter ſeſſions aſſembled, may order cells, wards, 


and rooms to be ſcraped and white-waſhed once a year at leaſt, and to be 
kept clean and ventilated conſtantly with freſh air ; and two ſeparate 
rooms for ſick men and women; and warm and cold baths, or bathing 
tubs for each gaol, in which priſoners to be waſhed before going out, 
The requiſitions in this act to be painted in large characters on a board, 
and hung up in ſome conſpicuous place in each gaol ; and appoint an ex- 
perienced ſurgeon or apothecary at a falary of 1ol. a year to attend 
| each gaol and to report ſtate of priſoners in each quarter ſeſſions. 
Expences 9. Sed. 3. Grand juries of every county required to preſent from 
preſented, time to time, ſuch ſums of money as may be neceſſary to carry the pur. 
poſes of this act into execution. | | 
| Judges togive 10. By 21, 22 G. 3. cap. 42. ſect. 1. Judges of aſſizes and gaol del. 
36. 3 c.28. very are required to give the above acts of 3 G. 3. cap. 28. and 17, 18 
$ 750 188. 3. G. 3. cap. 28. in charge to grand juries of counties or cities on their re- 
* 5 5 ſpective circuits, and to require ſaid juries to comply therewith, and to 
make ſuch preſentments as directed by ſaid acts, and to enquire into the 
| ſtate of the gaols, &c. : 
G. J. neglet- II. Sed. 2. And if any grand jury ſhall neglect, under ſuch directions, 
ing, fined. to preſent for repair of gaols or enlargement, or providing accommods- 
tion, or for other purpoſes in ſaid acts, before the laſt day of the aſſizes, 
ſaid judges are required and empowered to impoſe ſuch fine on the 
county at large or of the city as they deem juſt and neceſſary. | 
1 12. Sect. 3. Such fine not to exceed 500. and applied to purpoſes 
ceed 5ool. in ſaid above recited acts, and to be accounted for as if ſaid ſum had been 
| preſented. 
Applotted as 13. Se. 4. And ſuch fine to be applotted and levied, in the fame 


for county | | 
e manner that preſentments for county charges are. 
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ſtatute of An. has directed an action within three months, for money 
loft and paid at play.— The lord chancellor ſaid, the decree he ſhould 
make was not founded on any imputation on the character of the defen- 
dant, who had put in a very candid anſwer. But this is a breach of the 
law from a falſe principal of honour. And he/was of opinion, that the 
laintiff was intitled to the whole relief prayed ; that a party may come 
into this court to have a void ſecurity delivered up; that refunding the 
money is of courſe, as the ſtatute has made the ſecurity void to all intents 
and purpoſes. | 

6. And any two juſtices may cauſe to come, or to be brought before juſtices may 
them, every perſnn whom they ſhall have juſt cauſe to ſuſpect to have no ſummon 
viſible eſtate, profeſſion, or calling, to maintain themſelves by, but do gameſters, 
for the moſt part ſupport themſelves by gaming; and if ſuch perſon ſhall 
not make it appear to the ſaid juſtices, that the principal part of his ex- 
pences is not maintained by gaming, they ſhall require of him ſufficient 
ſecurities for his good behaviour for 12 months, and in default of his Binding over. 
finding ſuch ſecurities, ſhall commit him to the common gaol, until he 
hall find ſuch ſecurities as aforeſaid. 11 Ann. cap. 5. ſect. 6. 

And if he ſhall, during the time for which he ſhall be bound, at any porfeiture of 
one time or ſitting, play or bet for any ſums or other thing exceeding recognizance, 
in the whole the value of 205. ſuch playing ſhall be deemed a forfeiture 
of the recognizance. 1 7. | | 

7. If any perſon ſhall by any fraud, unlawful device, or other ill prac- Cheating. 
tice in playing at cards, dice, tables, tennis, bowls, kittles, ſhovelboard; . 
or by cockfightings, horſe races, dog matches, foot races, or other paſ- 
times or games; or by bearing a ſhare in the ſtakes; or by betting on 
the fides of ſuch as ſhall play, act, ride, or run as aforeſaid, win any 
ſum or other valuable thing ; he ſhall forfeit treble the value, half to the 
king, and half to the party grieved (if he ſhall ſue in fix months), other- 
wiſe to any perſon who ſhall ſue in one year next after the ſaid fix months, 
in any of the courts at Dublin, with treble colts. 10 Will. 3. cap. 11. 


3. | 

And by 11 Ann. cap. 5. If any perſon ſhall by any fraud or ſhift, cou- 
ſenage, circumvention, deceit, or unlawful device, or ill practice what- 
ſoever, in playing at cards, dice, tables, tennis, bowls, or any the 
games aforeſaid, or bearing a ſhare in the ſtakes, or betting on the ſides 
of fuch as do play, win any ſum of money or other valuable thing, and 
ſhall be convicted thereof upon indictment or information ; he ſhall for- 
teit five times the value of ſuch money or other thing ſo won, and ſhall be 
deemed infamous and fuffer ſuch corporal puniſhment as in caſes of wiltul 
perjury ; and ſuch penalty to be recovered by ſuch perſon as ſhall ſue for 
the ſame, by ſuch action as aforeſaid. , 5. | 2 

T. 9 G. 2. K. and Luckup. The defendant was convicted on an infor- 
mation upon this act, which ſays, that he ſhall forfeit five times the value, 
do be recovered by a common informer, upon conviction. And it was 
moved, that a fine ſhould be ſet upon the defendant, if he refuſed to 
ſpeak with the proſecutor. But by the court, All the judgment that we 
can give is, hat he is convicted; and a new action muſt be brought upon 
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that judgment for the forfeiture, which was thought ſufficient to deter 
the offenders. In the caſe of recuſancy, there is no other judgment. 
And the defendant was diſcharged, without any fine or colts. Str. 1048. 

8. And for the preventing ſuch quarrels as may happen on the account 
of gaming; if any perſon ſhall aſſault and beat, or challenge to fight, any 
other perſon whatſoever, on account of any money won by gaming, 
playing, or betting, at any the games aforeſaid, he ſhall, on conviction 
thereof by indictment” or information, forfeit to the King all his goods 
and chattels and perſonal eſtate whatſoever, and ſhall allo ſuffer impri. 
ſonment without bail or mainpriſe, in the common gaol of the county 
where the conviction ſhall be had, during the term of two years, 
11 Ann. cap. 5. ſect. 8. 

9. It is generally provided by the ſeveral ſtatutes, that nothing therein 
ſhall hinder any perſon from playing at any the games aforeſaid, within 
any of the king's royal palaces, where he ſhall then reſide. 

10. By the 6 Ann. cap. 17. All lotteries are declared to be publick 
nuiſances ; and all grants, patents, and licences, for ſuch lotteries, to be 
againſt law. / 1. N 

11. No perſon ſhall expoſe to be played, drawn, or thrown at, or ſhall 
play, draw, or throw at any lottery, either by dice, lots, cards, er balls, 
or any other numbers of figures, or any other way whatſoever. /. 2. 

12. And no perſon ſhall publickly exerciſe, keep open, ſhew or expoſe, 
any gaming-table, device or place, where any perſons ſhall play at dice or 
cards for money or goods, or ſhall bet or lay any wagers on the ſides or 
hands of ſuch who play only for paſtime. 

13. Every perſon who ſhall ſo offend ſhall forfeit ſuch ſum of money for 
every ſuch offence, as any two juſtices of the peace or chief magiſtrate of 
any city or town corporate where the offence ſhall be committed, ſhall 
adjudge reaſonable upon proof of the matter before him, upon the oaths 
of two credible witneſſes, ſo as ſuch ſum for any ſuch offence doth not 
exceed forty ſhillings. 1 

14. Which juſtices of the peace or chief magiſtrate is required to 
ſummon the party complained of, and to hear and determine ſuch of- 
fences, and by warrant to cauſe the ſaid money to be levied by diſtreſs 
and fale of the goods of the perſons ſo offending, a moiety of the ſaid 
penalty to be to the uſe of the party who ſhall inform, and the other 
moiety to the uſe of the poor of the pariſh where ſuch offence ſhall be 
committed. | CEE 

15. And if no ſufficient diſtreſs can be found, the parties offending 
ſhall by order of the ſaid juſtices or chief magiſtrate be publickly whipt 
on ſome market day, in the open market of the ſaid city, town-corporate, 
or next chief town of the county where the offence ſhall be committed. 

16. Provided, that every information concerning offences mentioned 
in this act, be within ten days after the offence committed, and the pro- 
ſecution and warrant for levying ſuch penalties as aforeſaid, be had there- 
on within one month after ſuch warrant had. / 3. 

17. And by the 11 Ann. cap. 6. ſect. 1. All lotteries ſhall be deemed 
public nuiſances, and no perſon ſhall publickly or privately exerciſe, 


keep open, ſhew or expoſe to be played at, drawn at or thrown ' or 
ew, 
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ſew, draw, play or throw at, any ſuch lottery or any other lottery, 

either by dice, lots, cards, balls or any other numbers or figures or any 

other way whatſoever. | 
18. Every perſon that ſhall exerciſe, expoſe, open or ſhew to be Penalties, for 
layed, thrown or drawn at, any ſuch lottery, play or device, or other {cttingup, Ge. 
ottery, ſhall forfeit for every ſuch offence one hundred pounds, to be 

recovered by information or action at law in any of the four courts at 

Dublin, wherein no efloign, Oc. ſhall be allowed, one third part thereof 

to the uſe of your Majeſty, one other third part thereof to the uſe of the 

or of the pariſh where ſuch offence ſhall be committed, and the other 
third part thereof together with double coſts to the party that ſhall in- 
form and ſue for the ſame, and the parties ſo offending ſhall likewiſe be 
proſecuted as common cheats according to the ſtatutes in that caſe pro- 
vided. / 2. 

19. 8 perſon that ſhall play, throw or draw at, any lottery, play Penalty for 
or device, ſhall forfeit for every ſich offence ten pounds, to be recover- playing, Cc. 
ed by information or action in any of the four courts at Dublin, one third 
part thereof to the uſe of her Majeſty, one other third part thereof to the 
uſe of the poor of the pariſh where ſuch offence ſhall be committed, and 
the other third part thereof with double coſts to the party that ſhall in- 
form and ſue for the ſame. Fa ; 

20. Provided that no perſon who ſhall be proſecuted by virtue of this Only one pro- 
act, for any the offences herein mentioned, ſhall be proſecuted for the f{ecution. 
ſame by virtue of any other act. /. 4. 

21. By the 13 Geo. 2. cap. 8. ſect. 1. If any perſon ſhall ſet up or keep Sales of hou- 
any office or place under the denomination of fales of houſes, land, ad- ſes, He. | 
vowſons, preſentations to livings, plate, jewels, ſhips, goods or other 
things, by way of®lottery or by lots, tickets, numbers or figures, cards 
or dice, or any other device determining chances, or ſhall make, print, 
advertiſe or publiſh, propoſals or ſchemes for advancing ſmall ſums of 
money by ſeveral perſons, amounting in the whole to large ſums, to be 
divided among them by chances of the prizes, either in ſome public lot- 
tery allowed by act of parliament in Great Britain or Ireland, or in any 
foreign lottery, or ſhall deliver out tickets to the perſons advancing ſuch 
ſums, to entitle them to a ſhare of the money ſo advanced, or ſhall ex- 
poſe to fale any houſes, lands, advowſons, preſentations to livings, plate, 
jewels, ſhips or other goods, by any game or device depending upon, or 
to be determined by any lot or drawing, whether it be out of a box or | 
wheel, or by cards or dice, or by any machine, engine or device of A 
chance of any kind, ſuch perſons and every ofthem, ſhall upon be- 7 
ing convicted thereof, before any juſtice of the peace, or before the penalty. 1 
chief magiſtrate or other juſtice of the peace for any city or town-corpo- 
rate, upon the oath of one credible witneſs, or upon the view of ſuch Ss 

Juſtice or chief magiſtrate, or on the confeſſion of the parties accuſed, 
torfeit one hundred pounds, to be levied by diſtreſs and fale of the of- 
tenders goods, by warrant of one juſtice of ſuch county, city, or town, | 
where the offence ſhall be committed, which forfeitures after deducting = 
the reaſonable charges of ſuch proſecution, ſhall be applied, one third to 
the informer, and the remaining two thirds to the Incorporated /ociety 
Ddd 2 for 
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for promoting Engliſh prote/tant ſchools, for the uſe of ſuch of the charter. 


ſchools as they ſhall think fit. 


Chance of 
cards and 
dice. 


22. All games and lotteries to be determined by the chance of card; 
and dice, under the denomination of the games of the ace of hearts 
pharaoh, baſſet, hazard or paſſage, are games or lotteries by cards Bl 


dice within the intent of the acts 10 Will. 3. cap. 11. 6 Ann. cap. 17, and 


Adventurers. 


Sales by 


chances void. 


Appeal trom 
the juſtices, 


Want of form, 


No. certiorari. 


fo: . 


11 Ann. cap. 6. and all perſons who ſhall ſet up or keep the ſaid games 
ſhall be liable to all the penalties and forfeitures by this act inflicted _ 
perſons who ſhall ſet up or keep any of the games or lotteries in this a4 
mentioned, and ſhall be proſecuted and convicted, and the penalties 
ſhall be ſued for and recovered in like manner, as by this act directed. 


23. All perſons who ſhall be adventurers in any of the ſaid games, lot. 
teries, or ſales, or ſhall play, ſet at ſtake or punt at, either of the ſaid 
games of the ace of hearts, pharaoh, baſlet, hazard, and paſſage, or (hall 
act contrary to the intent of the ſaid acts or this preſent act, and {hall be 
thereof convicted as by this act is preſcribed, ſhall forfeit thirty pounds, 
to be ſued for, recovered, and applied as aforeſaid. / 3. 

24. All ſuch fales of houſes, lands, advowſons, preſentations to liv. 
ings, plate, jewels, ſhips, goods or other things, by any game, lottery, 
machine, engine, or other device depending upon, or to be determined 
by chance or lot, ſhall be void, and all ſuch houſes, Sc. or other things 
fet up and 1 to ſale in manner aforeſaid, ſhall be forfeited to ſuch 
perſons who ſhall ſue for the ſame by action, Sc. in any court of record, 
or at the aſlizes for any county where the offence ſhall be committed, in 
which no eſſoign, Sc. ſhall be allowed. /. 4. 

25. It any perſons ſhall think themſelves aggrieved by the determina- 


tion of any juſtice or chief magiſtrate upon any conviction for any of the 


offences in this act, or the before recited acts, ſuch perſons may appeal to 
the next pac” quarter: ſeſſions of the peace for the county or place 
where ſuch perſons were convicted, but the perſons ſo appealing {hall 
give reaſonable notice to the proſecutors. of ſuch their intention of bring- 
ing ſuch appeal, and ſhall enter into a recognizance before ſome juſtice 
for the county or place wherein the conviction was made, with two ſut- 
ficient ſureties, on condition to try ſuch appeal at the next quarter: ſeſſion, 
and every ſuch appeal ſhall by the court at the ſaid next general quarter- 
ſeſſions, to which ſuch appeals are made, be finally determined and not 
afterwards, and in caſe ſuch judgment or conviction ſhall be allirmed, 
the party appealing ſhall pay unto the proſecutors treble coſts. /. 5: 

26. No ſuch conviction made, or judgment given as aforeſaid by this 
act, ſhall be ſet aſide by the court of quarter-ſeſſions for want of form, 
in caſe the facts alledged in the ſaid conviction ſhall be proved to the {a- 
tisfaction of the ſaid court; nor ſhall ſuch conviction or judgment be 
removeable by Certiorari or any other writ or proceſs into any court of 
record at Dublin, until ſuch order or other proceedings ſhall have been 
firſt removed to, and judgment given thereupon by ſuch court of quat- 
ter- ſeſſions. / 6. | 

27. No writ of Certiorari, or other proceſs, ſhall iſſue to remove the 


record of any ſuch conviction from the quarter: ſeſſions, or to remove 
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14. By Stat. 23 & 24 Geo. 3. cap. 41. ect. 1. After twenty. fourth of 

ne one thouſand ſeven hundred and eighty-four it ſhall be lawful for 
every grand jury of at county and county of city to enquire into 
(and they are required) the ſtate of the gaols in their dittricts ; and if 
they find them inſufficient, inconvenient, or in want of repair, they are 
empowered to preſent ſuch ſums, as ſhall be deemed neceſlary, and to 
contract and agree with any perſons for building, re-building, 1 
repairing, or enlarging any gaols, and buildings or conveniencies, whic 
ſhall be adjudged requiſite thereto by ſaid juries, at a certain ſum, pay- 
ment, or allowance for the ſame; ſuch contractors giving ſufficient 
ſecurity by recognizance in double the ſum to be contracted tor, and ap- 
proved 0 by ſuch grang Jurys for due performance to the reſpective 
clerks of the peace for ſuch county or county of city. 

15. ſe. 2. The different grand juries after ſuch preſentments ſhall give 
notice of ſuch three times at leaſt in ſome public newſpaper, circulating 
in or near ſuch county or county of city, of their intention of contract- 
ing with any perſon for building, re-building, repairing, finiſhing, or 
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Grand juries 
all enquire 


into the ſtate 
of gaols. 


Notice of in- 
tent ion to 
contract, 


enlarging ſuch gaols ; and ſuch contracts ſhall be made at moſt reaſonable - 


prices propoſed: by ſuch contractors as deemed by faid juries molt proper 
and reſponſible to carry ſuch into execution; and all contracts when 
agreed upon, and all orders relating thereto, ſhall be entered in a book 
kept by the reſpective clerks of peace, who are required to keep the ſame 
among records of the county to be from time to time inſpected at all 
reaſonable times by any of ſaid juries in their counties, or by perſons 
employed by any county, city, or barony, contributing to purpoſes of 
this act, without fee or reward. | 

16. ſe. 3. Grand juries in determining upon plans for building, re- 
building, or altering the gaol of a county or county of city, or enlargin 
the yard, ſhall adopt ſuch plan, as ſhall provide not only different dif? 
tint apartments, but likewiſe, where it may be done, dry and airy cells 
for each priſoner to ſleep in, and two or more diſtinct yards for confine- 
ment by day as well as night of priſoners of the following deſcriptions, 
debtors, accuſed felons, convicted felons interior criminals, ſeparating males 
from females and providing a diſtinct room for king's evidence; in each of 
which yards, if practicable, there fhall be placed a water pump, as alſo 
a neceſſary houſe or privy to which priſoners ſhall have free acceſs. 

17. ſect. 4. Grand juries of all counties and counties of cities, after 
preſentment as aforeſaid ſhall have full power and authority to buy or 
purchaſe any houſes, buildings, lands, tenements, or hereditaments ad- 
Joining ſuch gaols for enlarging the ſame, or the courts and outlets, and 
to direct the houſes, buildings, lands, tenements, and hereditaments ſo 


Diſtin& 
Apartments. 


Grand jury 
may puichaſe 
adjoining 
ground to en- 
large. 


purchaſed to be conveyed to ſuch perſons, as ſaid grand juries appoint, in 


truſt and for uſes and purpoſes aforeſaid, and to cauſe ſuch gaols, courts, 
and outlets to be enlarged therewith ; and ſuch houſes, buildings, lands, 
tenements, and hereditaments, when incloſed and added thereto, ſhall be 
deemed a part of ſuch gaols, and part of ſuch county or county of a 
city, to all intents and purpoſes. th 85 
18. ſe. 5. Whenever ſaid grand jury deem neceſſary, that the deb- 
tors, felons, and other priſoners ſhall be removed, either for ue nz 
E e e | eir 
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their old gaol, or uſing the materials thereof in building a new, on giy. 
ing ſufficient notice to the ſheriff it ſhall be lawful for ſaid ſheriff to re. 
Hove ſuch debtors, felons, and other priſoners to the houſe of correction 
belonging to ſuch county or county of city, or ſuch other places as aid 
grand jury with conſent of ſaid ſheriff ſhall approve, and confine them 
there during the time ſuch new gaol ſhall be building or old repairing; 
and when any ſuch gaol ſhall be made fit for reception and ſafe keepin 
of ſuch debtors, felons, and other priſoners, it ſhall be lawful for 110 
ſheriff to remove thither all ſuch as then in his cuſtody; and the expence 
of ſuch removals to and from ſuch pl ces of confinement, and any ex. 
pence ſaid ſheriff may be put to for their ſafe cuſtody in ſuch houſe of 
correction or other places, ſhall be allowed and paid by fuch county or 
county of city, and ſuch removals ſhall not be deemed an eſcape. 

19. /e&. 6. Said grand juries are authorized to nominate and appoint 
one or more juſtices for ſuch county, whom they deem molt proper, to 
viſit and ſuperintend the gaol, and from time to time to make a report of 
the ſtate to the quarter ſons next after the reſpective ſpring or ſunyer 
aſſizes; and the juſtices at ſuch ſeſſions are authoriſed and required upon 
ſuch report to order and direct any money to be laid out upon repair of 
ſuch gaol as they deem requiſite, notwithſtanding ſuch want of repair ſhall 
not have been preſented at aſſizes: provided the expences ſo incurred, or 
to be incurred, ſhall not exceed fifty pounds; and if at any time the ſaid 
gaol by any breach from attempts of priſoners to eſcape or other acci- 
dents ſhall be rendered unſafe for cuſtody of the priſoners between the 
reſpective general aſſizes, it ſhall be lawful for ſaid juſtices ſo appointed 
to order the damages thereby to be immediately ſo far repaired, as ne. 


ceſſary and ſufficient for ſafe cuſtody of ſuch priſoners, and report the 


Expences 
preſented. 


Plans muſt 
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ſame to next general quarter ſeſſions for ſuch county; which court is 
authorized to order payment or ſums expended in ſuch reparation, as 
alſo in providing proper beds and blankets and clean ſtraw for the pri- 
ſoners as often as they ſee a neceſſity; and ſaid fums ſo expended ſhall be 
deemed a part of ſaid twenty pounds. 

20. ſect. 7. To defray expences of building, re-building, finiſhing, 
repairing, or enlarging the gaols and buildings belonging, and of pur- 
chaſing, and expences dier for execution of this act, ſaid grand 
juries ſhall cauſe to be preſented and raiſed ſuch ſums as neceſſary for all 
or any of purpoſes aforeſaid, in ſuch manner and at ſuch times as they 
deem moſt expedient, agreeable to the laws now in force for regulating 
preſentments by grand juries, and to be expended and accounted for 
agreeable to the ſame. N 5 15 

21. el. 8. Nothing in this act ſhall authorize ſaid grand juries to be. 
gin to build or rebuild any gaol, until the plan and contracts. propoſed 
have been previouſly agreed to and approved of by the grand Jury, 
which ſhall meet at the next gefieral aſſizes for ſuch county or county of 
en... | 5 | 5 
22. ſect. 9. It ſhall be lawful for all corporations aggregate or ſole, ec- 
cleſiaſtical, civil, or eleemoſynary, huſbands, guardians, committees, 
executors, adminiſtrators, and all truſtees whatſoever, not only on be- 


half of themſelves, but of their ce/tuj gue truſts, whether infants * iflue 
| unborn, 
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undorn, lundticks, ideots, femes-coverts, or other perſons under any 
diſability, and for all other perſons ſeized, poſſeſſed of, or intereſted in 
any houſes, buildings, lands, tenements, or hereditaments, deemed 
neceſſary for purpoſes of this act, to contract or agree for, ſell, convey, 
and aſſure ſuch houſes, buildings, lands, tenements, and hereditaments 
unto the perſons, whom the grand juries nominate, in truſt and for uſes 
and purpoſes of enlarging any ſuch gaol, or the courts and outlets be- 
longing ; and all ſuch contracts, agreements, ſales, conveyances, and af- 
ſurances ſhall be valid and effectual in law to all intents, any law, ſtatute, 
uſage, or cuſtom to contrary notwithſtanding ; and all corporations and 

rlons ſo agreeing or conveying are hereby indemniſied for what they 
{hall reſpectively do by this act. 

23. ſea. 10. All ſums agreed to be paid to any corporations, huſbands, Purchaſe mo- 
executors, adminiſtrators, - guardians, committees, or other truſtees ney how ap- 
whatſoever, for or on behalf of any infants, lunaticks, ideots, femes co- plied. 
vert, or other ceftui que truſts, or to any other perſons whoſe houſes, 
buildings, lands, tenements, and hereditaments ſhall be limited in ſtrict 
ſettlement, for the purchaſe of ſuch lands, tenements, and hereditaments, 
ſhall, in caſe ſuch ſums exceed one hundred pounds, be laid out by ſuch 
corporation, huſbands, executors, adminiſtrators, guardians, commit- 
tees, or other truſtees, or perſons ſeized of ſuch ſo limited in ſtrict ſettle- 
ment, as ſoon as conveniently may be, in purchaſe of lands, tenements, 
and hereditaments, in fee ſimple, to be conveyed to or to uſe of ſuch 
corporations, huſbands, executors, adminiſtrators, guardians, commit- 
tees, or other truſtees, and to and for ſuch perſons, and for ſuch eſtates, 
and to, for, and upon and ſubject to ſuch uſes, limitations, remainders, 
and contingencies, as the houſes, buildings, lands, tenements, or here- 
ditaments, for or in reſpe& whereof ſuch purchaſe money ſhall be paid, 
ſhall be limited, ſettled, and aſſured at the time ſuch purchaſe or contract 
ſhall be made, or ſuch as ſhall then be capable of taking effect, the 
charges of ſuch conveyances and ſettlements to be paid as other expences 
of the gaol; and -until ſuch purchaſe ſhall be made, ſuch money, whe- 
ther the ſame ſhall or ſhall not exceed one hundred pounds, ſhall be laid 
out by ſuch corporations, or other perſons for the time being intereſted 
therein, in ſome government ſecurities in names of two perſons, one no- 
minated by the parties for the time being intereſted therein, the other by 
the reſpective grand juries aforeſaid; and the intereſt from ſuch ſecurities 
ſhall be paid to ſuch perſons reſpectively, as would have been intitled to 
the rents and profits of ſuch lands, tenements, and hereditaments, in 
caſe the $:me had not been ſold, or would for the time being be intitled 
to the rents and profits of ſuch lands, tenements, and hereditaments ſo to 
be purchaſed, in caſe the fame were purchaſed and ſettled as aforeſaid. 

24. ſe. 17. This act ſhall be deemed a publick act, and all judges, A publick 
Juſtices, and other perſons ſhall take notice thereof as ſuch without ſpe- Ad. 
cally pleading. 

1 Fe 3. cap. 27. ſect. 22. In every priſon ſhall be one or more common A common 
halls orkitchens, towhich priſoners of everydenomination ſhall have acceſs hall. 

m regular rotation; a conſtantfireſhall be kept up in fuch hall for ten hours 
every day from twenty: ninth September to twenty. fifth of March from ten 
Eee 2 8 | in 
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in the morning to eight in the afternoon, and for five hours every da 
from twenty-tifth of March to twenty-ninth of September every ye 
from eleven at noon to five in afternoon ; and it ſhall be lawful for grand 
jury of every county, county of city or town, every ſpring and ſummer 
aſſizes, and Eaſter and Michaelmas term in county of Dublin, to preſent 
ſums requiſite for providing coals, turf, or other fewel; and ſufficient 
bedding and blankets for priſoners in each gaol, houſe of correction, or 
priſon within ſuch. rr pation Trp 
Expenditnre 26. ſect. 23. Such ſums preſented ſhall not exceed ſixty pounds in one 
not to exceed year, and expenditure thereof ſhall he duly accounted for on oath next 
1 aſſizes after preſentment by the inſpector; and overplus of preſentment, 
if any, ſhall be duly brought to credit of ſuch county, county of city 
Or town. | | 
Grand juries 27. ſed. 41. If any grand juries after properly called upon, and di. 
neglecting rected by ſuch judges to form ſuch preſentments, ſhall, notwithſtanding 
preſeuments, neglect or omit ſuch before the laſt day of aflizes, ſaid judges are required, 
647 Rd fined Jirected, and empowered to impoſe fines on ſuch county, county of 
: city or town, as they deem juſt and neceſſary, not exceeding two hundred 
unds. * | 
How applied. . ſect. 42. Such fines ſhall be applied to repair or enlargement of 
priſons within ſaid county, county of city or town, or to neceſſary accom- 
modations for the priſoners, and accounted for as if regularly preſented, 
Applotted, 29. ſect. 43. Every fine upon any county, county of city or town, 
by judges of aſſize purſuant to this act, ſhall be laid on, applotted, and 


levied upon county at large, in manner that preſentments for county 


charges are. | 
To purchaſe 30. Heck. 44. Whenever any money preſented which remains unex- 
orrent houſes, pended, or hereafter preſented by any grand jury (by law empowered to 
&C, raiſe money by preſentment) for erecting new gaol, bridewell, or court. 
houſe, or enlarging any, or courts and out-lets belonging, it ſhall be law. 
ful for the governors and repreſentatives of ſuch county, or any two, a5 
often as declared by ſuch grand jury neceſſary to purchaſe or rent any 
houſes, buildings, lands, tenements, or hereditaments, for carrying 
works ſo preſented into execution, to procure the ſame to be valued by a 
jury in manner, and with ſame powers, as commiſſioners for widening 
ſtreets of Dublin are authorized. f 
31. ect. 45. This act ſhall be deemed a publick act, and all judges, 
juſtices, and other perſons ſhall take notice thereof without ſpecially 
pleading. | 


Publick AR. 


Grand juries 32. Ly 26 Geo. 3. cap. 45. ect. 1. It ſhall be lawful for grand 
bac a juries of counties, counties of cities and towns to grant and levy on 
at Kc. Counties aforeſaid ſums neceflary ior rebuilding or repairing bridewells 
and prifons now exiſting, or for building new in places deemed by them 
neceſſary and expedient, * 85 B 


Limerick 33. By 26 Geo. 3. cap. 59. ſect. 7 Commiſſioners in 2 3 8 24 6. 3. <& 
gao), 44. and thoſe herein, empowered to purchaſe any ground in Limerick, and 


perſons intereſted be ſubject to clauſes, &c. in ſaid act, ſaid act in force 
except as altered hereby. 1 55 ; 
34: ſed 
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34. ſe. 2. All intereſted in houſes, c. valued by juries under faid 
act, may contract for, ſet, c. if commiſſioners do not purchaſe them, 
ſuch conveyances valid ; indemnity. ; 

35. Jeck. 3. Dean of Limerick may ſell the ground, valued by jury, 
if commiſſioners do not purchaſe, applied in diſcharge of purchaſe of 
deanery houſe, or may leaſe in perpetuity referving belt rent. 

36. ſect. 4. Such fale, Wc. to be by the dean with approbation of 
arch-biſhop of Caſhell and biſhop of Limerick. 

37. ſe. 5. If ſums paid to corporations, huſbands, Sc. as herein, 
exceed 100. laid out in purchaſe of lands, Ac. for ſuch perſons. 

38. ſet. 6. So much of ſaid gaol or marſhalſea as applied to impriſon- 
ment of criminals or debtors of county of Limerick, deemed part of the 
county at large; conducting priſoners not an eſcape. 

39. ect. 7. This a publick act. 


40. By 26 Geo. 3. cap. 14. ſect. 7. Grand jury of ſaid county by County of 
preſentment at any of the four terms may authorize any perſons they Dublin gaol. 
think proper, to accept from Sir Nicholas Lawleſs, his heirs or aſſigns, Say”, 
an effectual conveyance or aſſurance for ever of ſuch part of the com- j awieg. 
mon of Kilmainham called Gallows-Hill, as ſuch grand jury by ſuch 
preſentment expreſs neceſſary or convenient for erecting and building 
juch county gaol, Wc. | 

41. ſe. 10. May convey a pipe from the Canal to the new gaol, at 
201. rent, with conſent of company, if the rent not preſented, the 
company may preſent, and grand jury may contract for water by more 
reaſonable conveyance. | = 
42. ſect. 11. If any obſtruct laying ſuch pipes, or water courſe, penalty 
5]. levied by diſtreſs on warrant of juſtice before whom complaint made, 
on conviction at quarter ſeſſions of county of Dublin on indictment, 
deſtroying or injuring, 50/. or one year's impriſonment. 
43. See 26 Geo. 3. cap. 27. 


II. Who hall have the keeping of gaols. 


1. The gaol itfelf is the king's, but the keeping thereof is incident to The gaol is 

the office of the ſheriff, and inſeparable from it; except ſuch gaols where- the Kiug's. 

of any perſons have the keeping by inheritance or ſucceſſton. 14 Ed. 3. 

hk & 10 10 36. 5. & 40. 4 + 8%. © 2 5 

2. And therefore the ſheriffs ſhall put in ſuch keepers for whom they 

will anſwer. 14 Ed. 3. . 1. c. 10. 3 

3. By the act, 3 G. 3. c. 28. No ſheriff, or other perſons, bodies No fee or rear 

corporate or politick, having power to appoint a gaoler, ſhall by them- for gaols. 

ſelves, or any other perſon in truſt for them, take any fee or gratuity, 

or reſerve any rent payable out of any ſuch gaol for ſuch appointment, 

under the penalty of five hundred pounds, one moiety thereof to be paid 

to the king, the other to the informer, with tull coſts of ſuit, who ſhall 

by bill, plaint, or information, in any of his Majeſty's courts of record, 

lirſt ſue for the ſame. ,. 1. ö 
b 4. And 
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4. And a gaoler in fact, is as much puniſhable for a miſdemeanor in ki 
office, as if he were a rightful gaoler. 2 Haw. 134. n. 204. f. 24, 
5. See regulations for gaols. 


II. Gaoler fhall receive criminals. 


1. All felons ſhall be impriſoned in the common gaol, and not lf. 
where. 5 H. 4. c. 10. | 

2. And if the gaoler refuſes to receive a felon, or take any thing fo 
receiving him, he ſhall be puniſhed for the ſame by the juſtices of gaol 
delivery. 4 Ed. 3. c. 10. Dalt. c. 170. 


IV. How they ſhall be maintained. 


1. Lord Coke ſays, the gaoler cannot refuſe the priſoner viduals, for 
he ought not to ſuffer him to die for want of ſuſtenance. 1 In}. 295. 

But this is denied by others ; and as there are ſeveral ftatutes which 
provide for the maintenance of priſoners, without ſuppoling the gaoler 
any way obliged to it, ſeemeth that this opinion is not maintainable, 
Bac. Abr. Gaol, gaoler. F. 


2. By 3 G. 2. c. 5. The money, raiſed for the uſe of the poor 
, priſoners and levied according to the uſual methods raiſing publick mo. 
' ney, ſhall be by the treaſurers of the counties paid to the miniſters of the 
ariſhes wherein the gaols for ſuch counties are reſpectively kept, or in 
the abſence of ſuch miniſter to his curate, and the money ſo to be received 
by the miniſter or curate, or ſo much thereof as to them ſhall ſeem 
neceſſary, ſhall be by them and the churchwardens of the ſaid pariſhes 
weekly diſtributed to or laid out in bread or other neceſſaries for the 
poor priſoners, in the ſaid gaols, who have no means to maintain them- 
ſelves, in ſuch proportion as to the miniſter or curate and churchwardens 
{hall ſeem convenient. | 
3. And by the 3 G. 3. c. 28. The miniſter, or curate ſhall weekly 
deliver bread, to be by them or either of them bought upon the beſt 
terms that bread is uſually ſold for in the pariſh, to ſuch of the ſaid pri- 
_— confined in gaol, as ſeem to him or them to be in want, and to no 
Other. | | 
4. And every miniſter or curate ſhall from time to time, as he ſhall ſee 
occaſion, viſit and view the priſoners in gaol, and if any priſoner appear 
to be afflicted with ſicknefs, and to ſtand in need of medicines, the ſaid 
miniſter or curate is hereby impowered to employ a phyſician, apothe- 
cary, or ſurgeon, and to pay for ſuch medicines as ſhall be by them or 
either of them preſcribed, and made uſe of. 


5. By 21, 22 G. 3. c. 40. f. 25. Perſons confined for any criminal 
offence, to receive priſoners allowance of 'bread. 


1 » 


6. By 
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By 27 G. 3. c. 39. % 10. Inſpector to provide food at 3d. per 
Fi X — e diſtributed twice a week, on Thurſdays and 
* of county of city of Dublin, and chaplain of the new priſon 
{all divide the diſtributing ſaid allowance equally between them, and 


certify to treaſurer. 


V. Selling of firong liquors in gaols. 


By 3 G. 3. c. 28. No gaoler, or any perſon in truſt for him, ſhall No gaoler 
brew or bake in the gaol, or in the houſes hereby appointed for the uſe ball brew or 
of the priſoners contined in the ſaid gaol, or ſhall in any place brew or 
bake for ſale, or keep any ſhop for the ſelling of bread, or beer, or ale, 
or other liquors, under the penalty of five pounds for every ſuch 
offence, to be recovered in the uſual manner by civil bill, by the perſon 
who ſhall inform. 

And by 3 G. 3. c. 21. No licence ſhall be granted for the retailing No licence te 

of ſpirituous liquors, beer, ale, wine, cyder, or other liquors within any gaols, &c. 
oa!, priſon, houſe of correction, workhouſe, or houſe of entertainment 

be any pariſh poor, and all licences granted, or to be granted, contrary 

to this proviſion, ſhall be void. Sed. 15. 

By 23, 24 C. 3. c. 41. / 11. Gaoler convicted of ſelling by whole- 
ſale or retail, beer, wine, ale, or ſpirituous liquors of any ſort, by 

| hiniſelt or deputy, or any in truſt for him, c. before any judge of aſſize 
or recorder of Dublin, at ſeſſions fined 40/. and impriſoned until paid; 
half to informer, and half for neceſſaries for the priſoners. 


VI. How ibey ſhall be reſtrained and kept. 


The county gaol is the priſon for malefactors; but priſoners for debt, 
where eſcape lies againſt the ſheriff for their eſcaping, may be kept in 
what place the ſheriff pleaſes. L. Raym. 136. 

Nevertheleſs it ſeemeth generally in all caſes where a man is committed 
= to priſon, eſpecially if it be for felony, or upon an execution, or but for 
a treſpaſs or other offence, every gaoler ought to keep ſuch priſoner in 
fate and cloſe cuſtody ; ſafe, that he cannot eſcape : and cloſe, without 
conference with others or intelligence of things abroad. Dal. c. 170. 
And therefore if the gaoler ſhall licence his priſoner to go abroad for a 
time, and then to come again, or to go abroad with a keeper, tho? he 
come again, yet theſe are eſcapes. Dalt. c. 170. is 

And hereupon it is lawful for the gaoler to hamper a felon with irons 
do prevent his eſcape. 1 H. H. 601. Delt. c. 170. and it is ſaid, that. 
a gaoler is no way puniſhable for keeping even a debtor in irons. 2 Haw. 
152. u. 227. f. 32. 

But the learned editor of Hales's hiftory obſerves, that this liberty even 
in the caſe of a felon (much more in the caſe of a priſoner for debt) ms 
| only 
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only be intended, where the officer has juſt reaſon to fear an eſcape, 3 
where the priſoner is unruly, or makes any attempt to that purpoſe; but 
otherwiſe, notwithſtanding the common practice of gaolers, it ſeems 
altogether unwarrantable, and contrary to the mildneſs and humani 
of the laws of England, by which gaolers are forbidden to put their pri. 
ſoners to any pain or torment. And lord Coke, 2 Inſt. 381. is expreſs, 
that by the common law it might not be done. 1 H. H. 601. 

And if the gaoler Keep the priſoner more ſtraitly than he ought of right, 
whereof the priſoner dieth, this is felony in the gaoler by the common 
law: and this is the cauſe, that if a priſoner die in gaol, the coroner 
ought to fit upon him; and if the death was owing to cruel and oy. 
preſſive uſage on the part of the gaoler or any officer of his, it will be 
deemed wiltul murder in the perſon guilty of ſuch dureſs. 3 Inf. 91. 
Fs. Ts; 4323- - | 

But if a criminal, endeavouring to break the gaol, aſſault his gaoler, 
he may be lawfully killed by him in the affray. 1 Haw. 71. n. 170 13 
1 H. H. 496. For gaolers and their officers are under the ſame ſpecial 
protection that other miniſters of juſtice are. And therefore if in the 
neceſſary diſcharge of their duty they meet with reſiſtance, whether 
from priſoners in civil or criminal ſuits, or from others in behalf of ſuch 
priſoners, they are not obliged to retreat as far as they can with ſafety, 
but may freely and without retreating repel force by force. And if 
the party ſo reſiſting happeneth to be killed, this on the part of the gaoler, 
or his officer, or any perſon coming in aid of him, will be juſtifiable 
homicide. On the other hand, if the gaoler, or his officer, or any per- 
ſon coming in aid of him, ſhould fall in the conflict, this will amount to 
wilful murder in all perſons joining in ſuch reſiſtance. It is homicide ' 
committed in defiance of the juſtice of the kingdom. F9/R. 321. 

1 1. By the act, 3 Geo. 3. cap. 28. At every quarter ſeſſions held in 
furniſh kalen- Or for the reſpective counties, counties of cities, and counties of towns 
dar's. in this kingdom, the gaoler or priſon-keeper for every reſpective gaol or 
priſon for ſuch county, city, or town, ſhall furniſh the juſtices, who ſhall 
preſide at ſuch ſeſſions, with a true kalendar of the perſons actually in 
his cuſtody. / 13. | | | TEE 
Bxamination 2+ And the ſaid juſtices may, if they think proper, order the priſon- 
of fraude, &. ers to be brought into the court, provided ſuch ſeſſions are held in the 
city or town where ſuch gaol or priſon ſhall be kept, and there examine 
them touching any fraud, ſeverity, or exaction, of any ſuch gaoler or 
priſon-keeper. _ | | : 

3. And if any ſuch ſhall appear upon proof, the ſaid juſtices ſhall ig 
nity the ſame by writing under their hands to the high ſheriff or his de- 
puty, or other perions who uſually nominate or appoint ſuch gaoler or 
priſon-keeper, who are hereby required to nominate and appoint another 
perſon, to take care of any ſuch gaol or priſon, in the room of ſuch per- 
ſons as ſhall be fo objected to by the ſaid juſtices. 3 
Refuſal to re- 4. In caſe an) perſon ſo uſually nominating or appointing any ſuch 
move gavlers,: gaoler or priſon-keeper ſhall refuſe or neglect to act as herein before 


directed, it ſhall be lawful for the next going judge of aſſize in every * 
| : 5 count); 
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county, city, or town, or for the ſaid T in the county of Dublin, 
or the ſaid recorder in the county of the ſaid city, to impoſe a fine or 
nalty upon the perſon ſo neglecting or not leſs than ten 
unds, unleſs it ſhall appear to ſuch judge that ſuch removal or new ap- Fine by 
ointment could not be made without manifeſt danger to the ſecurity of judges, of 
the ſaid gaol. 5 e 
But foraſmuch as the gaol is intended, in moſt caſes, for cuſtody and 
not for puniſhment; and confinement itſelf, eſpecially in ſuch diſmal 
abodes as it is to be feared many of the gaols are, is ſufficiently a ictive 
ind diſconſolate; human nature will plead for thoſe miſerable objects, 
that their condition be rendered as tolerable as the caſe will admit of; 
particularly with regard to cleanlineſs, which is the parent of health ; 
and wholſome air, which is life itſelf. 3 | 
A remarkable effect of want of care in this reſpect, Sir Michael Foter 
takes notice of, in the cafe of one Mr. Clarke, who was brought to his 
trial at the Old Bayly ſeſſions in April 1750. It being a caſe of great ex- 
ectation, the court and all the paſſages to it were extremely crowded. 
The weather alſo was hotter than is uſual at that time of the year. Many 
people who were in court, were ſenſibly affected with a very noiſome 
ſmell. And it appeared ſoon afterwards, upon an enquiry ordered by the 
court of aldermen, that the whole priſon of Newgate, and all the ſors 
leading thence into the court, were in a very filthy condition, and had 
long been ſo. What made theſe circumſtances to be at all attended to was, 
that within a week or ten days at moſt after the ſeſſion, many people who 
were preſent at Mr. Clarke's trial were ſeized with a fever of the malig- 
nant kind, and few who were ſeized recovered. Ihe ſymptoms were muc 
alike in all the patients; and in leſs than fix weeks the diſtemper entirely 
ceaſed. At the time this diſaſter happened, there was no licknela in the 
ol, more than is- common in ſuch places. Which circumitance, that. 
diſtinguiſh this from moſt of the caſes of the like kind which we have 
heard of, ſuggeſts a very proper caution, not to preſume too far upon 
the health of the gaol, barely becauſe the gaol fever is not among the 
priſoners. For without doubt, if the points of cleanlineſs and free air 
have been greatly neglected, the putrid Muvia which the priſoners bring 
with them in their cloaths or otherwiſe, eſpecially where too many are 
brought into a crowded court together, may have fatal effects on people 
who are accuſtomed to breathe better air; tho' the poor wrgtches, who 
are in ſome meaſure habituated to the fumes of a priſon, may not always 
be ſenſible of any great inconvenience from them. The perſons of chief 
note who were in court at this time, and died of the fever, were Sir 
Samuel Pennant lord mayor for that year, Sir Thomas Abney one of the 
Juſtices of the common pleas, Charles Clarke eſquire one of the barons of 
the exchequer, and Sir Daniel Lambert one of the aldermen of London. 
Of leſs note, a gentleman of the bar, two or three ſtudents, one of the - 
_ under-ſheriffs, an officer of lord chief juſtice Lee who attended his lord- 
ſhip in court at that time, ſeveral of the jury on the Middleſex ſide, and 
m7 forty other perſons: whom buſineſs or curioſity had brought thither 
W.-74c i. 0-51 Firs 1 | F 1 0 
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VII. How they ſhall be delivered. 


1 By the 3 H. 7. c. 3. Thoſe that have the cuſtody of gaols, muſt 
certify the names of all priſoners, to the juſtices of gaol delivery, in order 
to their trial or diſcharge ; on pain of 50. 
And if a gaoler detains a priſoner in gaol after his acquittal, unleſ i 
be for his fees (not for meat, drink, or lodging) this is an unlawful im. 
priſonment. 2 J. 53 
And a gaoler muſt not diſobey a writ of habeas corpus, for want of his 
fees; but the court will not turn the priſoner over, till the gaoler be paid 
all his fees. 2 Haw. 151. u. 5 fo 31. 
No fees from 2. By the 3 G. 3. c. 5. No fees ſhall be demanded from any perſon 
perſons ac- who ſhall be indicted, and who ſhall be acquitted of the crimes charged in 
quited. ſuch indictments, at the general quarter-ſeffions of the peace to be held 
for any county, or county of city, or county of a town throughout this 
Exception for kingdom, the county of Dublin, and county of the city of Dublin ex. 
Dubs. cepted, but ſuch priſoners forthwith on their acquittal ſhall be diſcharged 
without fees. / 3. | 
Receiving 3. And if any ſheriff, gaoler, or clerk of the peace, or their deputies, 
fees, He. or any other perſon ſhall receive or take from any ſuch perſon who ſhall 
3 be acquitted as aforeſaid, or from any other perſon on their behalf, any 
3 0" fees, or money, as for or under pretence of fees, or if any gaoler ſhal 
— 4 upon any other occaſion extort from any other priſoner under his care, 
Moiety tothe any fees, or money, other than ſuch as are warranted by law, every ſuch 
informer. perſon ſo offending, ſhall, for every ſuch offence, forfeit twenty pounds, | 
the one moiety thereof to the king, and the other moiety to them that 
ſhall ſue for the ſame in any of his Majeſty's Four Courts in Dublin, by 
bill, plaint, or information, in which no bien, wager of law, or pro- 
tection, or more than one imparlance ſhall be allowed. /. 4. 


Confined for 4. By 21, 22 G. 3. c. 41. /. 1. All perſons, confined in any gaol for 
fees. fees only, ſhall be immediately diſcharged out of priſon, abſolutely freed 
i from any claim or demand for or on account of ſuch fees. 

Fees preſent- Sect. 2. Grand juries at aſſiaes may preſent ſuch fees or any part on 
* the counties. Paid to proper officers. | 


VIII. Of gaolers permitting eſcapes. 


If the gaoler voluntarily ſuffer a priſoner to eſcape, he ſhall be puniſhed 
in the ſame manner as the priſoner ought to have been who eſcaped; and 
if he negligently permit him to eſcape, he ſhall be puniſhed by fine and 
impriſonment. And the ſheriff ſhall anſwer for him. 2 Haw. 134, 5 
6. u. 203 to 206. BE | 

But the principal gaoler is only finable for the voluntary eſcape of a 
telon ſuffered by his deputy ; for no one ſhall ſuffer capitally for any 
crime, but he who is actually guilty of it. 2 Haw. 135. 1. 205+ /+ 4 

u 
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But for a negligent eſcape ſuffered by his bailiff, the ſheriff is as much 
liable to anſwer, as if he had actually ſuffered it himſelf; and the court 
may charge either the ſheriff or bailiff for it; and if a deputy gaoler be 
not ſufficient to anſwer a negligent eſcape, his principal muſt anſwer for 
him. 2 Haw. 135. n. 205. / 29. 


IX. Of appointing inſpecto rs, phyſicians, clergymen, &c. 


1. By 26 G. 3. cap. 27. . 1. Grand juries of every county except Inſpe&or, - 
county of city of Dublin, may at ſpring and ſummer aflizes in every 
year, and at each Eaſter and Michaelmas term in county of Dublin appoint 
an inſpector to each gaol. g 

Secl. 2. The clergyman the firſt object, then ſurgeon or phyſician, Whom. 
and on refuſal or neglect by them ſome diſcreet perſon within one mile 
of gaol. | 

950. 3. Ten pound per annum to inſpector excluſive of other falary Salary. 
to be paid him. | | | 

Sea. 4. Term grand jury of county of city of Dublin every Eaſter Dublin in- 
term to appoint inſpector of gaols, &c. ſpector. 
Se. 5. To be approved by King's Bench. nt 
Sea. 6. One hundred pounds per annum to ſuch inſpector. Salary. 
Set. 7. If faid office taken without falary, a deputy, approved by Deputy. 
grand jury and King's Bench may be appointed at 60/. per annum. 

Sect. 8. Chaplain or ordinary of new priſon in city of Dublin, ſhall be Bridewell. 
chaplain and ordinary to the houſe of correction called Bridewell. 
Sect. 9. Grand jury may appoint chaplain or ordinary at Eaſter 
term yearly. | 
' Set. 10. At 60/1. per annum. Salary, 
Sea. 11, 12, 14. May appoint phyſician to gaols, &c. approved by Phyſician, 
King's Bench. | 
Se. 15. At gol. per annum; preſented at Eaſter and Michaelmas 
terms on certificate of inſpector. 
Seck. 17, 18, 20. Apothecary appointed every Eaſter, approved by Apothecary. 
King's Bench, his bill not to exceed 500. per annum. 

Se. 3o, 31. An inſpector-general of priſons, appointed by chief Inſpector- 
governor at a ſalary of 200/. no appointment for more than two years. Seneral. 


By 27 G. 3. c. 39. / 1. Grand jury at any of the four terms may Return to 
return three or more perſons to King's Bench for approbation, one elected King's Bench. 
and deemed inſpector. 

Sect. 2. If King's Bench refuſe to approve, chief governor may Chief gover- 
appoint, | | nor may ap- 


dect. 12. Inſpector· general to vilit mad-houſes. _ 


Fifs. X. Regula- 


Regulations 
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X. Regulations for gaoli. 


/ 


By 26 G. 3. c. 27. / 32. Whereas for order and good government 
of priſons, and more effectually reforming abuſes, fixed ſpecifick regulz. 
tions ſhould be adopted as rules for inſpectors, ſurgeons, medical aſſiſt. 
ants, gaolers, and other perſons concerned therein : the following re. 

lations ſhall be carried into force in every gaol, houſe of correction, 
marſhalſea, bridewell, and other priſons throughout this kingdom; 

it. It ſhall not be lawful for any woman to be keeper of any gaol. 

a. Every gaoler ſhall reſide in his priſon, not be under ſheriff or 
bailiff; nor hold office or employment that may require attendance in 
other place. 3 | ö 

3dly. . No tap ſhall be kept in priſon; nor ſhall gaoler, nor any under 
his authority or appointment, directly or indirectly ſell to priſoners malt 
or ſpirituous liquors, or any proviſions. 

4thly. The clergyman appointed to deliver out bread to priſoners, 
ſhall attend. for that purpoſe three days each week, take care it is properly 
diſtributed according to wants of priſoners, of good quality and proper 
weight, and not more than forty eight hours ſince baked, and not ſuffer 
priſoners to. commute ſaid allowance by receiving the value in money or 
other manner. | 

5thly. Every room in the priſon ſhall be daily ſcraped and ſwept, 
waſhed once a week in ſummer, once a month in winter, and twice at 
leaſt every year, inſide of rooms and cells white waſhed, one month befos: 
lent and ſummer aſſizes; and ſufficient bed-ſteads, ticken, and blankets 
be provided for priſoners in want of covering, and ſufficient fuel for the 


common halls, and every priſoner ſhall be ſupplied with freſh ſtraw once 


every month. 

6thly. Priſoners ſick ſhall be ſeparated from thoſe in health, and the 
ſurgeon or medical aſſiſtant ſhall regularly attend the former, and ſupply 
medicine, broth, or other neceſſary ſuſtenance. 1 

7thly. : Debtors. ſeparated from felons and other offenders, and charg- 
ed with highway robbery, houſe breaking, murder, or capital offences, 
not to have intercourſe with priſoners for offences not capital, and men 
and women of every denomination kept ſeparate. | | | 

8thly. In every gaol ſhall be one or more ſufficient, clean, and well 


ſecured yards for priſoners, a bath and one or more neceſſary, to which 


free acceſs, no cattle, or poultry kept in ſaid yard; and all priſoners ad- 
mitted at proper times in ſucceſſion to air in ſuch yard at leaſt two hours 
every day, except under ſentence of death, rivtous, or diſorderly, or 


where ſufficient reaſon to apprehend eſcape. 


No dungeons, 
S066: | 


No garniſh, 
&c. 


gthly. No priſoner even condemned to death, put into dungeon or 
room under ground, unleſs outrageous conduct, or attempt to break 
ol. 
iothly. No ſpirituous liquors admitted into priſon on any pretence, 
unleſs written order from the phylciang Turgeon, apothecary, medical 
ga 


afiſtant, or inſpector, or penny pot or garniſh taken on entrance. " 
| IIthly, 
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rithly. A table of fees ſhall be made out by inſpector general, and A table of 
inſpector in county of city of Dublin, to be laid before King's Bench; * 
which, if approved, ſhall fer ve as general regulation for fees throughout 7 * 
this kingdom; and inſpector general ſhall diſtribute copies to county in- 
ſpectors, tO be placed in conſpicuous part of the priſons, and cauſe copies 
of this act to be printed on one ſide of a ſheet of paper, and paſted on 
boards ; which he ſhall diſtribute among county inſpectors to be placed 
in common hall of 2 priſon. IL | | | 

r2thly. Local inſpectors ſhall each viſit the gaol twice at leaſt every Local inſpec- 
week; at each viſit go into every room, and if complaints by priſoners . eee 
againtt gaoler or agents, ſhall immediately enquire the particulars, and * ee. 


report accordingly. 
r3thly. Said inſpectors ſhall each report ſpecially on oath in manner Reports of 


directed, ſtate of priſons under inſpection to quarter ſeſſions, and judges Ft of pri- 
at lent and fummer affizes; and twenty one days at leaſt before fitting f 

arliament tranſmit ſimilar report with calender of prifoners actually in 
cuſtodv, particular crime for which each committed, and general ſtate- 

ment of all tried, whether acquitted or condemned, ſpecifying the crimes 
and ſentences to inſpector-general, to be laid before both houſes on firſt 

of each ſeſhon. | ONTO | 

38. ſe. 33- Inſpectors of gaols or priſons in purſuance of this act Copy of rules, 

ſhall in reports of ſtate of gaols or priſons inſert acopy of foregoing thirteen **: 
regulations at full length, and in a ſeparate column oppoſite to each, cer- 

tity and ſtate how far each has been obſerved and complied with, and the 


other directions in this act obſerved and executed. 


Hawkers and Pedlars. 


The acts relative to hawkers are annual. 


Hearth⸗ money. 


1. D the 14 & 15 Car. 2. cap. 17. ſect. 1. Every dwelling and T,,, ſhillings 
other houſe erected: within this kingdom, other than ſuch as are for every . 

hereafter excepted, ſhall be chargeable 0. the annual payment to the hearch. 
king, for every fire hearth and other place uſed for firing and ſtoves with- 
in every ſuch houſe, two ſhillings by the year. ++ | 
2. No perſon who lives upon alms, and is not able to get his or her £gcetion 
gving by v. or her work, ſhall be chargeable with the duties by this act 
. PLT f. iii tt ite 
3 This act ſhall not extend to charge any private oven or kiln within 
any of the houſes hereby charged, or any hearth or ſtove within the ſite 
of any college, hoſpital, or alms-houſe. , 18. 


. - - 


4. The payments and duties hereby charged, ſhall be charged only on . 
the occupiex for the time being, dwelling in ſuch houſe whereto ſuch the occupier. 
hearth. or ſtove ſhall be belonging, his executors or adminiſtrators, and 


— 


not on the landlord. Kin a den n er | W 

5. And by the 17 & 18 Car. 2. cap. 18. It ſhall be lawful for the ent 

chief governors of this kingdom and council, to appoint ſuch perſons as of collectors. 
| | they 
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they ſhall think meet to be the officers. for collecting and anſwering the 
duty ariſing by hearths, c. / 4. 

6. After ſuch appointment of ſuch officers in any county to collect the 
ſaid duty, and notice thereof bug given to the ſheriffs of the coun 
the ſaid duties ſhall be paid to ſuch officer as ſhall be ſo appointed to re. 
ceive the ſame upon demand thereof by ſuch officer or his deputy, at the 
houſe, chamber, or place where the duty ſhall ariſe or grow due. 

Refuſing pay- 7. And in caſe of refuſal or default of payment after ſuch demand, the 

ment, ſaid officer or his deputy, may at any time, with the aſſiſtance of a conſta. 
ble or other officer as aforeſaid, in the day time levy the ſaid duty and all 
the arrearages thereof, by diſtreſs and ſale of the goods of the parties ſo 
refuſing or making default, reſtoring to the parties the overplus of the 
value of ſuch goods, over and above the duty and arrearages thereof 
then behind, and the neceflary charges of taking ſuch diſtreſs, which 
charges ſhall in no caſe exceed the fourth part of the duty and arrearages 
thereof ſo levied. 

Conſtable ge- 8. And in caſe the ſaid conſtable or other officer ſhall refuſe or neglect 

rlecting. to give his aſſiſtance in manner as before named, ſuch conſtable or other 
officer for every ſuch refuſal or neglect, ſhall forfeit forty ſhillings, to be 
recovered by action of debt, Ec. in any of his Majeſty's courts ot record, 
the one moiety to the uſe of his Majeſty, and the other moiety to them 
that ſhall ſue for the ſame. 

Arrearage af- 9. Provided that no owners, proprietors, or occupiers of the faid 

ter two years. hearths, c. ſhall be charged, diſtrained, or moleſted for the ſaid duty 
or any arrearages after two years after the duty ſhall become due, nor for 
any arrears of the ſaid duty which ſhall not appear upon record in his 
Majeſty's exchequer. 

Sin If any perſon ſhall fraudulently ſtop up, deface, cover, or conceal 

hearths, any hearth, c. chargeable by the ſaid act or this preſent act, and the 

| ſame be proved either by confeſſion of the party or upon oath, before 

one juſtice of the peace or chief magiſtrate, or ſuch perſons as ſhall be 
authorized therefore, or by their view, he ſhall for ſuch offence pay 
double the value of the duty for the ſame, to be levid as aforeſaid. 
J. 8. 

Diſputes 11. And if any queſtion or difference ſhall ariſe about the taking of 

heard by a any diſtreſs or levying any monies by virtue of this or the former act, 

Juſtice. the ſame ſhall be heard and finally determined by one or more juſtices of 
the peace near adjoining, or chief magiſtrate of the place reſpectively, 
upon complaint in that behalf. | 

Juſtices to aid _ 12. And the juſtices of the peace and chief magiſtrates, and other his 

Seer. Majeſty's officers within their ſeveral limits and juriſdictions, are required 
to give aſſiſtance to ſuch officers as ſhall be ſo appointed for the collecting 
of the ſaid duty, according to the ſaid former and this preſent act. 

Widows cer- 13. And whereas there 1s one clauſe in the ſaid former act, 7hat in caſe 

tificates, any two juſtices of the peace ſhall, in writing under their hands yearly, certify 
their belief, that the houſe wherein any perſon doth inhabit within ſuch county, 
wherein they are juſtices, is not of greater value than eight ſhillings,per annum 
pon the full improved rent, and that neither the perſon inhabiting, nor 15 

| 2 | | at 
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ther uſing the ſame meſſuage, hath, or occupieth any lands of the value of eight 
ſhillings per annum, ror hath any lands, goods, or chattels, of the value of 
bur pounds in their own poſſeſſion, or in the poſſeſſion of any other in truſt for 
them, upon ſuch certificates made to the juſtices of ſuch county, at their quar- 
ter-ſefſions and allowance by them, for which certificate and allowance, no fee 
ſhall be paid, the perſon on _— behalf fuch certificate is made, ſhall not be 
returned by the conſtable or other perſons to be aſſiſtant to them, and the ſaid 
houſe is for that year diſcharged of all duties GY this act impoſed ; the ſaid clauſe 
ſhall be conſtrued to extend only to ſuch widows as ſhall produce ſuch 
certificates as are herein mentioned, and as to all other perſons whatſo- 


ever, the ſaid clauſe is hereby repealed. /. 11. 


14. No houſes within the precin& of any cathedral or collegiate Collegiate 
church, ſhall, by the aforeſaid act, be diſcharged of the duties thereby, churches. 
or by this preſent act, payable to his Majeſty. /. 12. 

15. Whereas by the ſaid former act, private ovens and kilns are not to Private ovens 
Wee with any duty to his Majeſty, as other hearths, firing places, ud kilns. 
and ſtoves, all ovens in bakers houſes, and in taverns, inns, and victual- 
ling houſes, as alſo all kilns wherein malt or other grain ſhall be dried to 
be ſold, ſhall be deemed to be public ovens and kilns, and ſhall be charged 
accordingly, and all other ovens and kilns ſhall be accounted and taken 
as private ovens and kilns, and ſhall not be charged with any duty to 
his Majeſty for the ſame. I 3: 

16. The ſaid duty, by the aforeſaid and this preſent act, made payable Puty at one 
to his Majeſty, ſhall be payable yearly on the tenth day of January, at ment. 
one entire payment. /. 14. 

17. Whereas fires are often made in ſuch dwelling houſes, as have no Double duty. 
fixed hearth with chimnies over them, which may occaſion uncertainties 
in the returns to be made of hearths and firing-places, wherein any omiſ- 
lion is penal by this act, all ſuch houſes ſhall be deemed to have two 
hearths, and be chargeable with payment of the duty accordingly, until 
ſuch time as there ſhall be one fixed hearth, with a chimney placed over 
the ſame in every dwelling houſe. | 


{ 


A certificate that a widow's houſe is not worth above eight ſhillings 


a year. 
County of E A. B. and C. D. eſquires, two of his Majeſty's juſtices 
—to wit. of the peace, for the county aforeſaid, do hereby certify, 


That, to our belief, the houſe wherein E. F. of C. in the ſaid county, widow, 
now dwells, is not of greater value than eight ſhillings by the year; and that 
ſhe, or any other perſon, uſing the ſaid houſe, hath not, nor occupieth lands or 
tenements, 75 their own, or others, of the yearly value of eight ſhillings, nor 
bath, nor have, any lands, goods, or chattels, of the value of four pounds, in 
her, or their own Poſſeſſion, or any in truſt for her or them. Witneſs our hands 
end ſeals, this ſecond day of Auguſt, 17—. 


B * 
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Laying hides 1. Y the 8 Geo. 1. cap. 7. Every perſon ſalting hides for fale, ſhall 

for ſale, lay the ſame fleſh to fleſh, under penalty of torfeiting ten ſhil. 
lings for each hide that ſhall be otherwiſe laid, by the perſons in whoſe 
calls the ſame ſhall be found to be otherwiſe laid, to be recovered and 
applied as herein after is mentioned. / 15. 8 

Gaſhing hides 2. In caſe any hides or calf-ſkins ſhall be impaired by gaſhing, laughter. 

or ſkins, ing or cutting the ſame, not only the n offending, but likewiſe 
the perſons who ſhall expoſe to ſale ſuch hides or calf. Kins, ſhall forfeit 
for each hide ſo impaired, a ſum noi exceeding ten ſhillings, and for each 
calf-ſkin, a ſum not exceeding two ſhillings and ſix-pence, which forfei. 
tures ſhall be recovered and applied as is herein after mentioned. / 17, 


Seizing offen- 3. Exery perſon whatſoever may ſeize and detain every perſon and his 
ders. oods which ſhall be made up, packed, or bought and ſold contrary to the 
intention of this act, for ſuch reaſonable time as he, the, or they may give 
notice to the conſtable of the pariſh, where ſuch perſon, or his goods, 
ſhall be ſo ſeized, who ſhall carry ſuch perſon and his goods before the 
chief magiſtrate of the city or town corporate, or before ſome one juſ. 
tice of the peace, where ſuch offence ſhall be committed, if in no city 
or town corporate. /. 20. i, Hoke 
Comics 4. Which ſaid magiſtrate or juſtice, either upon confeſſion of the of. 
fender, or due proof by one or more witneſſes upon oath, that the per. 
ſon ſo brought before him hath offended contrary to the meaning of this 
Levying pe- act, ſhall, by warrant under his hand and ſeal, cauſe ſuch penalties, as the 
nalties. offenders are hereby liable to, to be forthwith levied by diſtreſs and ale 
| of the offender's goods, rendering, the overplus (if any be) to the owner, 
after deduction of reaſonable charges for taking the ſaid diſtreſs, and out 
of the ſaid diſtreſs to pay the ſaid penalties and forteitures to the in- 
former. 
Whipping for 5+ And if ſuch offender or offenders, ſhall not have goods and chattels 
want of diſ- ſufficient to anſwer the penalties, he or they ſhall, by warrant under the 
trels, hand and ſeal of ſuch magiſtrate or juſtice, be publickly whipt three 
market days ſucceſſively, through ſome market town in the ſaid county, 
in or near ſuch place, where the offence was committed, between the 
hours of eleven and twelve in the forenoon. 


This act is continued until the 29tb of September, 1769, by ſtat. 21 Geo. 
2. cap. 7. with the reſtrictions before-mentioned, at the end of the pre- 


ceding act, 
Weich-maC- 6. And by the 12 Geo. 1. cap. 5. In caſe any weigh-maſters, their de- 
ter buying puties, or other perſon in truſt for them, ſhall buy, ſell, contract, or treat 


hides. for, any green or falt hides in any city or town corporate, or place of ex- 
port, where ſuch weigh-maſters or their deputies are appointed, betore 
ſuch hides are legally weighed, diſcharged, and* carried off from ſuch 
weigh-houſe, they ſhall, being thereof lawfully convicted before the chief 


magiſtrate of the place, or the next juſtice of the peace, forfeit for _ 
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ſuch offence, the goods fo bought or ſold by them, to be recovered by 
warrant of ſuch magiſtrate or juſtice ; one motety to. the poor of the 
pariſh where the offence was committed, and the other to the informer. 


/ - Whenever any ſalt hides are ſeized or brought for trial before the No replevin 
magiſtrate, or juſtice of peace, or ſeneſchal, or are adjudged and con- for ſeizures. 
demned by them, or whenever any diſtreſs is or fhall be taken purſuant 

to this or former acts of parliament, no replevin ſhall lie, but the judg- 

ment of the magiſtrate or juſtice ſhall be concluſive. ,. 11. 


8. By 5 G. 3. c. 14. / 31. Expoſing hides in ſtreets for ſale ſhall on Expoſing 
oath of one witneſs before a juſtice be fined 105. levied by warrant. hides, 


This act is continued by ſtat. 21 Geo. 2. cap. 7. ſect. 9. and by 5 G. z. 
c. 15. until the 29th of September, 1791, and to-the end of the then 
next ſeſſion of parliament, with the amendmeuts and aiterations made by this 
laſt tatute, which relate to other heads.. | 


A warrant for ſalting hides for ſale without laying fleſh to fleſh. 
| | To the conſtable of 


County of Dublin, ; F ORASMUCH as # hath this day been duly proved 

to wit. before me upon oath, that A. B. of S. Street, in 
the county aforeſaid, did, on the ſecond day of this inſtant Auguſt, in New. 
Market, in We liberties of Thomas-Court- and Donore, /alt ten hides for 
ſale, without laying fleſh to fleſh, as the ſtatute diretts ; whereby hs hath for- 
frited the ſtem of ten ſhillings for every hide, wherefore the whole forfeiture comes 
to froe pounds : 21 


Theſe are therefore, in his Majgiy's name, to command you, forthwith ts 
levy the ſaid ſum of five pounds on the goods of the ſaid A. B. by diſtreſs and 
ſale thereof, rendering him the 'overplus, after deduftion of the reaſonable 
charges for taking the ſaid diſtreſs, and that you pay the ſaid forfeiture to E. F. 
ef T. Street, aforefaid, ꝛcho informed me of the ſaid offence': Hereof fail not. 


The like warrants, mutaris nittandis, for gaſhing and cutting hides. 
| 4 il 7 oP t Sean * BY © | ; I 4. 
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J. What is a highway. N 
I. Appointment of the ſurveyor. 
TIT. Who fhall repair. 
V. The proportion of labourers and carriages. 
V. Providing materials. | 
FT. Concerning the fix days work. 
VII. Of annoyances in general. 
VIIl. Ditches adjoining to the highway. 
IX Hedges adjoining to the highway. 
X Straw, dung, ſtones, timber, laid in the highway, 
X Gate erected acroſs the highway. 
XII. Encroachments on the highways. 
XXIII. Nuſance by unlawful breadth and tire of wheels. 
XIV. Breadth and widening of highways. 
M. Preſentment or indictment of the highways in general. 
XVI. Power of the juſtices to puniſh offences.® 
XVII. Turnpikes. | 5 


85 1. What is s highway: 


4 the I three kinds of ways; 1. A foot way. 2. A foot and 
Thou Laces 8 horſe way, which is alſo a pack or drift way. 3. A foot, horſe, 
Ss ways. and cart way. 1 Inſt} 56. 1 ; | 
Difference — 2. It ſeemeth that any one of the ſaid ways, which is common to all 
between a the King's people, whether it leads directly to a market town, or only 
1 — from town to town, and does not. terminate there, but is alſo a tho- 
bo. roughfare to other towns, may properly be called a highway. 1 Haw. 

201. n. 366. /. 1. INE 3 N 

For 3 Zu highways befofe there were market towns, And if it 
were eſſential to the conſtituting of a highway, that it ſhould exprelly 
lead from market town to market town; then it would follow, that the 
lord of a market, by forfeiting or ſurrendering his charter, might cauſe 
that to ceaſe to be a highway, which was a highway before ; or the king, 
by granting a market in any place where there was no market before, 
might thereby conſequentially change the way to it from a private way 

Into a highway. F | | 
And therefore, the diſtinction which is taken in ſome books, concern- 
ing this matter, ſeems to be very reaſonable : that every way from town 
to town may be called a highway, becauſe it is common to all the king's 
ſubjects; and conſequently. that a nuſance therein is a common nufance, 
and puniſhable by indictment: but that a way to a pariſh church, or to 
the common fields of a town, or to a private houſe, or perhaps to a village 
which terminates there, and is for the benefit of the particular inhabitant 


Highways. 


of ſuch pariſh, houſe, or village only, may be called a private way, but 
not a highway, becauſe it belongeth not to all the King's ſubjects, but 
only to Pane articular perſons, each of which, as it ſeems, may have 
an action on the caſe for a nuſance therein. 1 Haw. 201. ib. 

So if I have a private way without a gate, and a gate is hung up; an 


R. 267. Te 
hindrance ; I may fill them up again. Godb. 53. 

But if a way which a man has, becomes not paſlable, or becomes very 
bad, by the owner of the land tearing it up with his carts, and ſo the 
{ame be filled with water; yet he who has the way cannot dig the ground 
to let out the water, for he has no intereſt in the ſoil. Godb. 52. But in 
ſuch caſe, he may bring his action againſt the owner of the land for 
ſpoiling the way; or perhaps he may go out of the way, upon the land 
of the wrong doer, as near to the bad way as he can. | 

But where a private way is ſpoiled by thoſe who have a right to paſs 
thereon, and not through the default of the owner of the land; it 
ſeemeth that they who have the uſe and benefit of the way ought to re- 
pair it, and not the owner of the ſoil, unleſs he is bound thereto by 
cuſtom or ſpecial agreement. 

3. It hath been holden, that if there be an highway in an open field, 
and the people have uſed time out of mind, when the ways are bad, to 

by outlets on the land adjoining, ſuch outlets are parcel of the way ; 
* the king's ſubjects ought to have a good paſſage, and the good 
paſſage is the way, and not only the beaten track; from whence it fol- 
lows, that if ſuch outlets be ſown with corn, and the beaten track be 
foundrous, the king's ſubjects may juſtify going upon the corn. 1 Haro. 
201. n. 367. . 2. | 
4. In books of the beſt authority, a river common to all men is called 
an highway. 1 Haw. 201. n. 366. / 1. | 

5. It ſeemeth to be agreed, = an ancient highway cannot be chang- 
ed, without the king's licence firſt obtained upon a writ of ad quod damnum, 
and an inquiſition thereon found, that ſuch a change will not be prejudicial 
to the publick ; and it is ſaid, that if one change a highway without ſuch 
authority, he may ſtop the new way whenever he pleaſes; and it ſeemeth 
that the king's ſubjects have not ſuch an intereſt in ſuch new way, as will 
make good a general juſtification of their going in it as a common high- 
way, but that in an action of treſpaſs brought by the owner of the land, 
againſt thoſe who ſhall go over it, they ought to ſhew eſpecially, by way 


it is aid, that the inhabitants are not bound to keep watch in ſuch a new 
way, or to make amends for a robbery therein committed, or to repair 
Mt. 1 Haw. 201. n. 367. , 3. £5 ts, Le N | 
However it is certain, that a highway may be changed by the act of 
God; and therefore it hath been Folden, that if a water which has been 
an ancient highway, by degrees changes its'courſe, and goes over different 
| EM? G g g 2 i | gr ound 
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action lies, upon the caſe, for I have not my. way as I had before. Lit. 


So if one grants me a way, and afterwards digs trenches in it to my 


How far out- 
lets are part 
of the high- 


Way. 


How far a 


river may be 
an highway. 


Highway 
changed, 


ot excuſe, how the old way was obſtructed, and the new one ſet out; alſo 
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To whom the 


ground from that whereon it uſed to run, yet the highway continug 
in the new channel, in the ſame manner as in the old. 1 Haw. 202. ,, 


68. / | | 
; 6. Are freehold of the highway is in him that hath the freehold of the 


fer hol of an foil ; but the free paſſage is for all the king's liege people. 2 Inf. 70s. 


highway be- 
longeth. 


H. 8 G. 2. Sir John Lade _ Shepherd. Upon trial of an action 
of treſpaſs, a caſe was made; that the place where the ſuppoſed treſyaſ 


- was committed, was formerly the property of the plaintiff, who ſome year, 


fince built a ſtreet upon it, which has ever ſince been ufed as a highway, 
that the dæfendant had lands contiguous, parted only by a ditch, and 
that he laid a bridge over the ditch, the end whereof reſted on the high. 
way. And it was inſiſted for the defendant, that by the plaintiff's mak. 


ing it a ſtreet, it was a dedication of it to the publick ; and therefore, 


however he might be liable to an indictment for a nuſance, yet the plain. 


tiff could not ſue him as for a treſpaſs on his private property. But by 
the court; It is certainly a dedication to the publick, fo far as the publick 


has occaſion for it, which is only for a right of paſſage: but it never was 
underſtood to be a transfer of the abſolute property in the ſoil. $0 the 


plaintiff had judgment. Str. 1004. 


II. Appointment of the ſurveyors. 


1. By 13, 14 C. 3. c. 32. /. 2. Grand juries at aſſizes may appoint 
one or more perſons who can read and write, to overſee and carry into 
execution the preſentments for high roads. | 

2. S. 15. On ſudden damage of gaol, &c. juſtice may appoint an 


overſeer. | 5 
3. For the appointment of ſurveyors or overſeers to the ſeveral roads 


under particular acts of parliament, ſee the acts. 


Pariſh in ge- 
neral to re- 
pair. 


Repairing in 
re ſpect of an 
incloſure. 


HI. Wh ball repair. 


It ſeems to be agreed, that of common right (that is, by the common 
law) the general charge of repairing all highways- lies on the occupiers of 
the lands in the pariſh wherein they are: but there is nv doubt, but par- 
ticular perſons may be burdened with the general charge of repairing 3 
highway, in two caſes : | be 
1. In reſpect of an incloſure of the land wherein it lies; as where the 
owner of lands not encloſed, next adjoining to the highway, incloſeth his 
lands on both fides thereof; in which caſe, he is bound to make a perfect 
good way, and ſhall not be excuſed for making it as * as it was at the 
time of the incloſure, if it were then any way defective; becauſe before 


the incloſure, the people uſed, when the way was bad, to go for their 
better paſſage, over the fields adjoining, out of the common track, 
which liberty is taken away by the incloture. 1 Haw. 202. n. 368. /: 6, 


And 


— 
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And if the way is not ſufficient, any paſſenger may break down the 
incloſure, _ 89 over the land, and juſtify it, till a ſufficient way is 
e. Salk. 182. 1 ö 

= 18 hath been holden, if one incloſe land on one ſide, which hath 
been antiently incloſed on the other ſide, he 7 4 to repair all the way; 
but if there be not ſuch an antient incloſure of the other fide, he ought 
to repair but half that way; and it, is ſaid, that wherever one is bound 
to repair a highway, in reſpect of an incloſure, and lays it open again as 
it was before, he ſhall be freed from the charge of repairing it. 1 Hau. 
202. 1. 368. / 7. ; Wa 5 : 

2. A . perſon may be bound to repair a highway, in reſpect Repairing by 
of a preſcription and it is ſaid, that a corporation aggregate may be preſcription. 
compelled to do it, by force of a general preſcription, that it ought and 
hath uſed to do it, without ſhewing that it uſed to do ſo in reſpe& of 
the tenure of certain lands, or for any other conſideration ; becauſe ſuch 
2 corporation. in judgment of law never dies, and therefore if it were 
ever bound to ſuch a duty, it muſt needs continue to be always ſo; nei- 
ther is it any plea, that ſuch corporation hath always done it out of cha- 
rity, 'for what it hath always done, it ſhall be preſumed to have been al- 
ways bound to do: but it is faid, that a perſon cannot be charged with 
ſuch a duty, by a general preſcription from what his anceſtors have done, 
unleſs it be for ſome ſpecial reaſon, as the having land deſcended from 
ſuch anceſtors, which are holden by ſuch like ſervice. 1 Haw. 202. ib. ſ. 8. 

Yet it ſeems, that an indictment charging a tenant in fee ſimple, with 
having uſed of right to repair ſuch a way by reaſon of the tenure of his 
land, 1s certain enough, without adding, that his anceſtors or thoſe 
whoſe eſtate he hath, have always ſo done; for that is implied. 1 Har. 
203. ib. | ref | | 
gy the indictment mult ſet forth, where thoſe lands lie. 2 F. H. 181. 

The roads are now repaired by preſentments, by the grand juries of the 
different counties, &c. under acts of parliament, or by tolls. 


IV. The proportion of labourers and carriages K 


1. By 5 C. 3. c. 14. ,. 1. All acts relative to the ſix day labour, and 
proportion of carriages, &c. are repealed. SM 


V. Providing materials. 


1. By 13, 14G. 3. c. 32. {-18. It ſhall not be lawful for overſeers of 
any road, bridge, or wal, to ſearch for, dig, raiſe, or carry away any 
gravel, ſtones, ſand, or other materials, from any beach or. fea ſhore, 
' Which is a publick road, or a bulwark, or defence to any towns or pub- 
lick roads adjoining ; and every perſon convicted thereof, on oath of any | 
one credible 8 before any one juſtice within his juriſdiction, ſhall 
for every offence forfeit. five ſhillings for every cart or car load of ſuch 
materials, ſo dug, raiſed, or carried away; any thing in this act to. the 
contrary notwithſtanding. 


2. S. 27. 
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© perſons appointed, and ſworn to by them before two juſtices of ſuch 


as they think a ſufficient recompence (not exceeding the ſum ſo eſtimated) 


Highwaps. 


2. S. 27, Every overſeer appointed by grand jury for making or ac. 
pairing any publick road (or wall neceſſary for ſupport of any road) ſha 
be impowered to dig for, raiſe, and carry away any gravel, ſtones, ſand, 
or other materials wanted for building, rebuilding, enlarging, or re. 
pairing any bridge, gullet, pipe, or wall neceſſary for ſupport of an 
road, or for making, repairing, or preſerving any road, whether in fuck 
county, or adjoining county, and to make drains to carry off water that 
may injure any bridge, gullet, pipe, wall, or road, in or through land of 
any perſon, not a deer park, green, orchard, haggard, or yard, or in the 
planted walk, avenue, or lawn, to manſion houſe of any perſon, and to 
caary away ſaid materials; and ſuch overſeer ſhall make ſuch ſatisfaction 
to owner or occupier, for damage done thereby, as aflefled by three ſub. 
ſtantial houſeholders of the county, one named by each of the parties, 
and the third by the next, or any neighbouring juſtice, who ſhall be 
ſworn by ſuch juſtices of the peace to be appraiſers of ſuch damages, and 
to make a true eſtimate to the beſt of their ſkill; and if any perſon ob. 
ſtruct or prevent ſuch overſeers in digging for, raiſing, or carrying away 
ſuch materials, or in making ſuch drains, ſuch perſons ſhall, upon con- 
viction by oath of one credible witneſs, before any one juſtice of ſuch 
county, city, or town corporate, where ſuch offence committed, forfeit 
for every ſuch offence, a ſum not exceeding five pounds ; levied, with 
charges, by diſtreſs and fale of goods of oftender, by warrant of any one 
juſtice of ſuch county, city, or town corporate, where ſuch offence 
committed. 

3. Seda. 28. And that a ſufficient recompence may be made to any 
perſon injured, the eſtimate of ſuch damages as aforeſaid, made by the 


county, may be laid before next grand jury, who may preſent ſuch ſums 


to be raiſed off the county at large, and paid to ſuch perſons by the 
treaſurer. YN | 


VI. Concerning the fix days work. 


1. By 5G. 3. c. 14. All acts relative to the ſix days labour are re- 
ꝓealed. a 


VII. Of annoyances in general. 


1. There is no doubt, but that all injuries whatſoever to any highway, 
as by digging a ditch, or making a hedge overthwart it, or laying logs 
of timber in it, or by doing any other act, which will render it leſs com- 
modious to the king's people, are public nuiſances at common law. ! 
Harv. 212. n. 404. /. 50. 5 : 

2. And by the common law any one may abate a nuiſance in a high- 
way, and remove the materials, but not convert them to his own uſe. 
i Haw. 214. n. 408. / 61. 

| 3. Alſo 
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Alſo it ſeemeth, that an heir may be indicted for continuing an in- 
croachment, Or other nuiſance to a highway, begun by his anceſtor ; be- 
cauſe ſuch a continuance thereof amounts in the judgment of Jaw to a 
new nuiſance. 1 Haw. 214. n. ib. 

4. By 13, 14 C. 3. c. 32. % 30. Every perſon, who ſhall build any Nuiſances 
houſe, or part of a houſe, within twenty-five feet of the centre of any 
road, (except in cities or market towns) or keep any cur, dog, maſtiff, 
or bull dog, at any houſe within fifty yards of any road, without having 
a block of wood of five pounds at the leaſt, faſtened to the neck of every 
ſuch dog, or ſhall lay any turf, dung, dirt, ſtraw, rubbiſh,% the 
ſcouring of any ditches or drains, or other filth, or any ſtones, or tim- 
ber upon any part of the road, or within twenty-one feet of the centre, 
or ſhall keep or dry any flax, or burn any weeds or bricks within one 
hundred yards of any road, or build any lime kiln within ſifty yards, or 
cut any turf, or make any turf, or make any turf ſtack within twenty- 
one feet of the centre of any road, or ſhall pull down any part of any 
bridge, or injure any mile ſtone or finger poſt, or dig any pit, or ditch, 4 
or build any wall within fifteen feet of the centre, or put up any ſign | | #4 
poſt or May buſh within twenty-five feet of the centre, or leave any car | bl 
or cart from ſun ſet to ſun riſe, on any part of any road, or in the ſtreets HA 
of any city or town through which travellers uſually paſs, without Ieav- 
ing a pgs twenty-one feet at leaſt in breadth, or winnow any corn on Mil 
any part of any road, or alter any road not being firſt authorized by due Pi 
courſe of law, or leave the carcaſe of any dead horſe, mule, aſs, or other 38 
beaſt, or ſkin any dead beaſt on any road, or within one hundred yards . 
of the centre, or lead or drive any car or cart with timber, boards, or 
iron laid croſsways, or ſcrape the gravel off any road, ſhall upon convic- Kid 
tion, by oath of one credible witneſs, before any juſtice of the county i 
where ſuch offence committed, or upon view of any ſuch juſtice, for 40 
every ſuch offence, forfeit not exceeding ten ſhillings levied by diftreſs | {1 
and fale of goods of offender, by warrant of any one juſtice of the coun- = 
ty, city, or town corporate in which ſuch offence committed; and if any 4. 
perſon draw any millſtone on any road, without fupporting by a carri- = 
age on wheels, ſuch perſon ſhall, upon conviction by the oath of one cre- 5 
dible witneſs before any one juſtice of the county where ſuch offence 
committed, forfeit not exceeding forty ſhillings, levied by diſtreſs and: 
ale of goods of offender, by warrant of any one juſtice of the county, 
aty, or town corporate in which ſuch offence committed; and if any 
perſon draw any timber, boards, or ſticks, without ſupporting the ends 
on a carriage on wheels of the breadth of three inches at leaſt, on any 
road made. or repaired with money. granted by grand. jury of any 
county, or turnpike board, ſuch perſon ſhall, upon conviction, by oath | 
of one credible witneſs, before any one juſtice within his juriſdiction, or 
upon view of ſuch juſtice, forfeit not exceeding five ſhillings, levied by 
diſtreſs and fale of goods of offender, by warrant of ſuch juſtice, and 
alſo ſuch timber, boards, or ſticks, to the perſon who ſhall ſeize; and 
the grand jury at any aſſizes may preſent any houſe, or part of a houſe, 
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or lime kiln, hercaftcr built contrary to intent of this act to be pulled 
down, or any juſtice within his juriſdiction, may by his warrant order 
dog kept, contrary to intent of this act, to be killed, or any pit or ditch 


- filled up or levelled, or any wall thrown down hereafter made or built 


contrary to this act, as alſo neceflary expence attending thereon, to he 
levied by diſtreſs and fale of offenders goods and chattels ; and any yer. 
ſon may take and carry away all ſuch turf, dung, dirt, ſtraw, or rub. 
biſh, corn, filth, ſcouring of ditches or drains, or ſtones, as he ſha 
find ſo laid upon any part of any road or within twenty-one feet of the 
centre and apply to his own uſe, and kill any dog kept contrary to this 
act, without being ſued or profecuted. 


VIII. Ditches adjoining to the highway. 


1. To ſuffer the ditches adjoining to a highway to be foul, by reaſon 
whereof it is impaired, is a nuiſance at common law. 1 Haw. 212. 
u. 404. /. 50. | | 5 

2. And it is ſaid, that he who hath lands next adjoining to a highway, 
is bound of common right to ſcour his ditches: But it is ſaid, that he 
who hath lands next adjoining to ſuch lands, is not bound by the com- 
mon law ſo to do, without ſome ſpecial preſcription for that purpoſe. 


1 Haw. 213. u. 405. ſ. 52. 


3. By £3, 14 G. 3. c. 32. % 28. ,Overſcer may give notice to owner 
or occupier of the land adjoining, to ſcour the drains or ditches, or to 
cut or clip the hedges by the ſides of ſuch roads, at a height not exceed- 
ing ſive feet, which, if owner or occupier neglect to do within ten days 
after ſerving ſuch notice, any juſtice of the county in which ſuch road is, 
may, by warrant under hand and ſeal, order the overſeer to have faid 
drains or ditches effectually ſcoured, or hedges cut or ciupped ; and au- 
thorize ſuch overſeer to levy the expence off the goods of ſuch owners 
or occupiers, together with ſuch wages to ſaid overſeer, as faid juſtice 
ſhall think fit, not exceeding eighteen pence each day ſaid overſeer ſhall 
necetlarily be employed in attending and performing ſuch work. 


IX. Hedges adjoining to the highway. 


1. It ſeemeth clear, that it is a nuiſance at common law, to ſuffer the 
boughs of trees growing near the highway, to hang over the road in 
ſuch 1 manner, as thereby to incommode the paſſage. 1 Haw. 212. 1. 
404. 50. | Her 

2. And perhaps it is the better opinion, that he who hath trees next 
adjoining to the highway, and hanging over it to the annoyance of the 
people, is bound by the common law to lop the ſame ; and it ſeems clear, 
that any perſon may juſtify the lopping fuch trees, ſo far as to avoid the 
nuiſance. 1 Haw. 213. n. 405. f. a4. 4s 

3. See under head ditches adjoining to the highway. Part OY 5 
| | | . Straub, 
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X. Straw, dung, ſlones, rubbiſh, laid in the highways. 


1. There is no doubt, but that all obſtructions by laying ſtraw, dung, 
tones, logs of timber, and the like, in the highway, are nuiſances at 
common law. 1 Haw. 212. n. 404. . 48. | 

2. And it ſeemeth to be clear, that it is no excuſe for one who layeth 
ſuch logs in the highway, that he laid them only here and there, ſo that 
the people might have a paſſage by windings and . through the 
logs: yet it is {aid to be no nuiſance for the inhabitants of a town to un- 
lade billets, and the like, in the ſtreet before their houſes, by reaſon of 
the neceſſity of the caſe, unleſs they ſuffer them to continue there an 
unreaſonable time after they are unloaded. 1 Haw. 212. 404. / 49. 


3. By 13, 14 G. c. 32. / 29. If owner or occupier of any land or Owner of 
houſe adjoining any publick road, ſhall, after notice by overſeer or ſub- e gg 
conſtable of the barony, to remove any dungzhill, rubbiſh, or other doe 
nuiſance laid upon any part oppoſite to his or her land, or houle, or with- du g, &c. 
in twenty one feet of ſuch road, or to make ſewers or pipes for free on laid road, 
paſſage of water, obſtructed by pafling of cattle into his or her land, or 

houſe from ſuch road, ſo as to injure ſuch road, forty eight hours next 

after ſervice of ſuch notice perſonally, at his or her houſe or uſual place 

of abode, the overſeer or ſub-conſtable, or any other perſon may com- 

plain of the refuſal or neglect, to any juſtice for the. county, and there- 

upon it ſhall be lawful for faid juſtice to iſſue warrant or ſummons, re- 

quiring party ſo complained of to appear at a certain place, within fix 

days after ſuch ſervice of the ſaid warrant or ſummons, to anſwer ſaid 
complaint; and ſaid juſtice ſhall and may, in preſence of ſaid parties 
complained of, or in their abſence, if duly ſummoned, he, ſhe, or they 

refuſe or neglect to appear at the time and place appointed, examine into 

the matter of ſaid complaint; and if it ſhall be manifeſt to. ſaid juſtice, 

upon ſuch examination, by confeflion, or upon oath of one credible 

witneſs, that ſaid complaint was well founded, it ſhall be lawful for every 

ſuch juſtice, upon every ſuch offence proved as aforefaid, to fine. the 

owner or occupier. of ſuch land or houſe, in any tum not exceeding 

twenty ſhillings ; and by warrant to levy the ſame by diſtreſs and fale ot 

the offtender's goods; and the money ariſing by ſuch ſale, over and above 

the amount of ſaid fine, to pay ſaid owner or occupier ; and ſaid fine penalty 205. 
levied as aforeſaid, ſaid juſtice ſhall apply in. manner following, firſt to 

defray expence of removing ſaid. dunghill, dirt, or rubbiſh, or other 

nuiſance, and in making ſuch ſewers or pipes; and the reſidue of {aid 

line, the ſaid juſtice ſhall pay to the miniſter and church-wardens of the 

pariſh, for uſe of the poor of ſaid pariſh. | 


4. ſe. 31. Every landholder or occupier, who ſhall lay, or cauſe, Filth for ma⸗ 
or ſuffer to be laid upon his land, within three miles of any city, or one l 
mile of any town-· corporate, for manure, or any other purpoſe, any filth, e. 7 
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offals, or blood, or tcrapings of ſlaughter-houſes or ſhambles, or empty. 
ings of privies, without immediately covering with ſuch quantities c 
earth, as ſufficient to prevent any annoyance, ſhall, upon view of anr 
juſtice within his juriſdiction, or upon information of one credihle wit. 
neſs, forfeit five pounds every ſuch oflence, Tevied by diſtreſs and ſale of 
oods and chattels of offender, by warrant of ſuch juſtice, within hi; 
juriſdiction, under hand and ſeal. ; | | 


XI. Gate eredted acrefs the highway. 


A gate erected in a highway, is a common nuiſance, becauſe it inter. 
rupts the people in that free and-open paſſage which they before enjoyed, 
and were lawfully intitled to; but where ſuch a gate has continued time 
out of mind, it ſhall be intended that it was ſet up at firſt by conſent, on 
a compoſition with the owner of the land on the laying out the road, in 
which caſe the people had never any right to a freer paſſage than what 
they ſtill enjoy. 1 Haw. 199. n. 302. /. 9. 


XII. Encroachments on the highways. 


See under head anoyances in general. Part 4. 


XIII. Nuiſance by unlawful breadth and tire of wheel;. 


1. By 13, 14 C. 3. c. 32. ſe 13. Every owner or driver of any cart, 
car, dray, or waggon, the wheels of which of leſs breadth or gauge than 
three inches at leaſt, from ſide to ſide, at the bottom or ſole, when worn, 
and when the ſtraiks or iron, with which ſuch wheels are bound, ſhall be 

ſet on with fprigs or high-headed nails, ſhall forfeit five ſhillings and five 
pence, as aifo ſuch car, cart, dray, or waggon, whenever any ſuch ſhall 
be uſed or drawn on any publick road, to the perſon ſeizing the ſame; 
for the recovery whereof it ſhall be lawful for any perſon to ſeize any 
ſuch carriage, as alſo any horſe or beaſt of draft in fuch car, cart, dray, 
or waggon, with all harneſs or accoutrements belonging, with all con- 
venient ſpeed, deliver up faid horſe, or beaſt of dratt, into cuſtody of 

conftable, pound-keeper, or pariſh- officer of the fame; or adjacent pariſh 
or liberty, where ſuch ſeizure made, who are hereby required to receive 
and retain twenty-four hours, unleſs ſooner delivered by warrant from 3 
juſtice of the county where ſuch ſeizure made, in manner hereafter di- 
rected ; provided, the perſon fo ſeizing, fhall, within twenty-four hours, 
make oath before fome juſtice of ſuch county, who being ſatisfied ſuch 
offence has been committed, ſhall iſſue his warrant, under hand and ſeal, 
to conftable, pound-keeper, or pariſh-officer, in whoſe cuſtody fuch 

horſe or beaſt of draft is, requiring to deliver unto the perſon named in 
fuch warrant, he firſt paying to fuch conſtable, pound-keeper, or pariſh- 
officer, one ſhilling for each horſe or beaſt of draft, for his trouble in de- 
2 taining; 
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tüning; and upon delivery of ſuch diſtreſs to the perſon named in ſuch 
yarrant, the ſame ſhall be to the ſole ule of the perſons ſo named, unleſs 
owner of ſaid beaſts at time of ſuch ſeizure, ſhall before delivery of the 
{ame pay the perſons named in ſuch warrant, five ſhillings and five pence ; 
on payment whereof ſaid conſtable, pound-keeper, or pariſh-officer, ſhall 
deliver ſuch beaſts, with all harneſs, to owner, paying ſaid conſtable, 

und-keeper, or parith-officer, one ſhilling each beaſt for his care and 
trouble; and if any perſon ſhall hinder, or with force obſtruct ſeizing or 
carrying off any ſuch ſeizure or diſtreſs for the aforeſaid offence, or any 
of them, or refuſe the ſame, or uſe any violence to any perſon concerned 
in making ſuch ſeizure or diſtreſs, every perſon ſo offending ſhall, upon 
due proof upon oath before any one juſtice where offence committed, 


forteit' for every ſuch offence forty —_— to the perſon obſtructed ; 


levied by diſtreſs and fale of oftenders goods and chattels, by warrant of 
ſuch juſtice under hand and ſeal ; and collectors or receivers of tolls and 
cuſtoms in cities, towns-corporate, market towns or fairs, or of bridges 
for paſſage over which tolls are paid) are required and impowered to 
demand and levy from all perſons double the tolls or cuſtoms, they are, 
by the laws now in force or by uſage, enabled to receive, who carry any 
goods, liable to pay any ſuch tolls or cuſtoms, in or through any city, 
town corporate, or market town, or fairs, or over any ſuch bridges, 


upon any car, cart, dray, or waggon, which ſhall not have the wheels of 


the breadth or gauge of three inches at leaſt from fide to fide at the bot- 
tom or ſole, when worn, or in caſe the ſtraiks or iron, with which the 


wheels thereof are bound, ſhall be ſet on with ſprigs or high-headed nails; 


and if it appear, upon due proof by one witneſs, upon oath before any 
one juſtice where-ſuch collectors or receivers employed to collect the tolls 
or cuſtoms, that ſuch collector or receiver hath not obliged the owner or 
driver to pay ſuch double tolls or cuſtoms, ſuch collector or receiver, 
knowingly ſo cftending, ſhall forfeit five pounds for every ſuch offence, 
levied by diſtreſs and ſale of goods and chattels, by warrant of ſuch 
juitice under hand and ſeal, one motety for uſe of informer, the other 
tor the county infirmary ; and collectors of tolls of 'turnpike gates, are 
impowered and required to oblige owner or driver of every ſuch car, 
cart, dray, or-waggon, to pay thirteen pence toll at every turnpike gate, 
which if ſuch gate - keeper ſhall neglect to do, it ſhall be lawful for any 
juſtice of the county in which ſuch turnpike gate is, by warrant under 
hand and ſeal, to order any ſum not exceeding twenty ings, to be 
levied off the goods and chattels of fuch gate keeper for every ſuch 
offence, on due proof by one witneſs upon oath before ſuch juſtice, or 
upon his own view; and; the owner or driver of any waggon, wain, 
cart, or carriage with four wheels, the breadth thereof not leſs than ſix 
inches at the ſole or bottom, and the ſtraiks ſet on with flat-headed nails, 


and the fore axle-tree of ſuch waggon, wain, or cart, or carriage, being 
| 


{0 much ſhorter than the, hind, that the wheels of ſuch carriage: ſha! 


roll, at leaſt, ten, inches of the road in breadth. on, cacl fide of ſuch 


an e . and the wheels thereof placed at ſuch diſtance from each other, 
that the ſpace between the middle 
H h h 2 . - the 


e of the one track by ſuch wheels, and 


407 


. 
* — 4 2 - 
12 N aum 
— 2 * ay * 


wth 
— rv —— — 
* 


—UU— — 
S 142 —— ay 
a ERS a4 


1 
+ 
—— 


— 


e 


U 
5; 
1 
| 
10 
on 4 
3&'F 
: 
J 
2:8 
al 


Highways. 


the middle of the other, ſhall be from four feet ten inches to five fees 

ſhall not be obliged to pay more than two pence toll for any ſuch wag. 
gon, wan, cart, gr carriage with tour wheels, at any turnpike gate for 
paſting on any turnpike road in this kingdom in the fame day; and 
owner or driver of any cart with two ſuch wheels, drawn by not more 
than two horſes, or mules, or of any car or cart with two wheels, the 
breadth thereof being four inches at the bottom or ſole, when worn, and 
the ſtraiks thereof being ſet on with flat- headed nails, ſhall not be obliged 
to pay more than one penny toll, for paſſing on any turnpike road the 
ſame day; it being the intention of this act, that the owners or drivers 
of ſuch carriages with four and two wheels, ſhall not be obliged to pay 
more than once the ſame day, at any gate on the ſame turnpike road or 
diviſion, upon their producing a ticket from the gate-keeper of the fir 


gate they paſſed through. 
XIV. Breadth and widening of the highways, 


By 13, 14 G. 3. c. 32. / 2. After the 24th June 1774, it ſhall be 

1 for the grand jury of any county at any aſſizes, to preſent any 
publick road in ſuch county, or any part thereof, to be repaired, or any 
part of any publick road, which is not of the breadth of twenty-one 
feet in the clear, to be widened to any breadth not exceeding thirty-one 
feet, nor leſs than twenty-one feet in the clear ; and alſo to preſent any 
new road, to be laid out and made from market town to market town, 
or from any market town to the ſea, through any part of ſuch county, 
except through deer park, or any field encloſed with a wall five feet 
high at leaſt, with lime and ſtones, or bricks, or through the houſe, 
w Bk gardens, or orchards of fix years growth, of any perſon who in- 
habits a houſe built with lime and ſtones, or bricks ; and to appoint one 
or more perſons who can read and write, to overſee and carry into exe- 
cution every ſuch preſentment ; and further to preſent all ſuch ſums as 
{ſhall appear neceſſary to be raiſed upon any barony or half barony, for 
which a high conſtable has been uſually appointed in ſuch county, to be 

expended in repairing, widening, or making any publick road in ſuch 
barony or halt barony as aforeſaid ; (which half barony ſhall be conſi- 
_dered and charged as a barony) and in paying wages to the overſeer ap- 
pointed as afgreſaid, after a rate not exceeding one ſhilling in the pound 
for each pound preſented, to be expended by uch overſeer. 


M. Preſentment or indittment (D) of highways in general. 


It isno excuſe for the inhabitants of a pariſh, being indicted at common 
law, for not repairing the highways, that they have done all that is re- 
quired of them by ſtatute ; for ſince theſe ſtatutes are wholly in the af. 
firmative, and made in aid of the common law, and to ſupply the de- 
fects thereof, they ſhall not be conſtrued to abrogate any N 

| TO NY thereby 


* 


. 


t erer e 


8 LS \ "TT * 10 


Highboays. 409 
hereby made for theſe purpoſes. 1 Haw. 204. n. 378. , 18. So that 
it all events, the pariſh may be compelled to make their ways good. 
2. And the indictment muſt ſhew, that the way is common to all the Muſt hew it 
king's people; for which cauſe it hath been reſolved, that an indictment to be a high- 
for a nuiſance to a horſeway, without adding that it is a highway, is . 


naught. 1 Haw. 220. u. 422. J. 89. | 

Note; The expreſſion for the king's highway, when the indictments 
were in Latin, was alta via regia ; which a modern author, in his form of 
in indictment, tranſlates à royal highway. | 

It is ſafeſt in the indictment to ſhew both the place from which, and Muſt ſhew the 
alſo the place to which the way ſuppoſed to be out of repair doth lead; places _ 
yet exceptions for want of ſuch certainty have ſometimes been diſallowed: _—_ * 
however it ſeems certain, that there is no neceſlity to ſhew that a high- : 
way leads to a market town, becauſe every highway leads from town to 
town. 1 Haw. 219. u. 421. / 86. | 

4. It is neceſſary in the indictment expreſsly to ſhew, in what place the Place where. 
nuiſance complained of was done; for which cauſe an indictment for 
ſtopping a way at D. leading from D. to C. is not good, for it is impoſſi- 
ble that a way leading from D. ſhould be in D. and no other place is 
mentioned. « Haw. 219. 7. 421. /. 87. 

It is faid, that a preſentment that a highway in ſuch a place is de- Need not 
cayed, by the defaults of the inhabitants of ſuch a town, is good, without name the in- 
naming any perſon in certainty. 1 Haw. 220. n. 422. ,. 92. habitants. 

6. But it hath been adjudged, that an indictment againſt particular per- Ingigment a- 
ſons, muſt ſpecially charge them every one. 1 Haw. 220. ib. gainit particu- 
7. It ought alſo certainly to ſhew, to what part of the highway the nui- lar perſons. 
ſance did extend, as by ſhewing how many foot in breadth it contained, ory * pg 
or otherwiſe the defendant will neither know of the certainty of the ee 

charge, againſt which he is to make his defence, neither will the court 
be able from the record to judge of the greatneſs of the offence, in order 
to aſſeſs a fine anſwerable thereunto; and it hath been reſolved, that the 
place is not ſufficiently aſcertained by ſhewing, that it contained ſo many 


foot in length, and ſo many in breadth, by e/timation. 1 Haw. 220. u. 421. 


- 


[. 88. 


8. Alfo, the fact muſt be expreſſed in ſuch proper terms, that it may Mult ſet forth 
clearly appear to the court to have been a nuiſance ; and for this cauſe it the tact clear- 
hath been reſolved, that a preſentment for diverting a highway is not 7 
good, becauſe a highway cannot be diverted, but muſt always continue 

in the ſame place where it was, howſoever it may be chructed, and a 

new way made in another place. 1 Haw. 220. u. 422. /. 91. 

9. It ſeems to be implied in the conſtruction of all penal itatutes, that Perſons in- 
no one ought to be convicted of any offence againſt them without having dicted to have 
notice of the accuſation made againſt him, and an opportunity of defend- 2 
ing himſelf. And therefore it ſeems certain, that generally no one ought 
to de puniſhed for any of the abovementioned offences, without being 
called upon to anſwer for himſelf, and having liberty to traverſe the mat- 


ters alledged againſt him, 1 Haw. 219. n. 420. /. 83. 
10. Upon 
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Plea of not 10. Upon an indictment againſt a pariſh for not repairing, they can 
guilty, give nothing in evidence upon the plea of not guilty, but that the way i, 
in repair; but if it be againſt a particular perſon, he may give evidence 
that others ought to repair it. 3 Salk. 183, Comb. 396- | 

Plea to charge 11+ And the defendants ought not to plead that they ought not to re. 

others. pair, without ſhewing who ought. 1 aw. 220, u. 223. iz. 

Special plea, 12. And Mr. Hawkins ſays, that if a particular perſon be bound to te. 
pair a highway, either by incloſure or by preſcription, the pariſh cannot 
take advantage of it upon the plea of not guilty, but ought to ſet fort}, 
their diſcharge in a ſpecial plea, I Haw. 203. u. 369. /. 9. 

Exceptions to 13. After conviction, or upon a demurrer, or confeſſion, any one may 

the form of take exceptions to ſuch indictment or preſentment in any court for the 

the indict- want of legal form; but the court in diſcretion will very rarely ſuffer ; 

__ man to take ſuch exceptions, before ſuch conviction or confeſſion, with. 
out a certiſicate and affidavit that the ways are in good repair. 1 Hay, 

„ 219. . a. //o- $4. 
Fine no diſ- 14. And the defendants ſhall not be diſcharged by ſubmitting to a ſine, 
charge. but a qringas ſhall go in inſinitum till they repair. 1 Haw. 220. u. 423. 


. 94s 
XVI. Power of the juſtices to puniſb offences. 


Juſtices au- By 13, 14 G. 3. c. 32. / 34. Juſtices of peace are authorized to put 
thorized to this act in execution, and to adminiſter the ſeveral oaths herein before 
—— directed, within their reſpective juriſdictions; and one moiety of all for. 
* feitures and pecuniary penalties inflicted by this act, and not otherwiſe 
applied, ſhall be paid informer, with full coſts ; the other to the treaſurer 
rolls + infirmary, for benefit of ſuch infirmary ; and it any perſcn 
convicted of any offence, ſhall not be able to pay the penalty, it ſhall be 
lawtul for the juſtices, before whom convicted, to ſend ſuch perſon to the 
work-houſe, or houſe of correction of the county, to remain at hard 
wired for ſuch time as ſaid juſtices think proper, not exceeding three 

months. 


5 . Turnpi ges. 


Permittinga 1. By the ſeveral particular tnrnpike acts, if any perſon occupying any 
paſſage to land near unto any turnpike, ſhall willingly permit any perſons to pats 
9 turn through any way, to avoid the payment o& the toll, and be thereof con- 
2 victed upon oath before one juſtice of the peace for the county wherein 
ſuch offence ſhall be committed, who are required to adminiſter ſuch oath, 

every ſuch perſon ſhall forfeit to the truſtees authorized to put ſuch actin 
execution, ten ſhillings, to be levied by diſtreſs and ſale of the offender's 

goods, by warrant under the hand and ſeal of the ſaid truſtees, or of ſuch 

juſtice, rendering the overplus, if any, to the owner, the charges in 


taking and diſpoſing of the ſaid goods being firſt deducted. RY 
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relſpective places ſhall adjudge neceſſary for the repairing and amending 


which the ſame ſhall be carried away, may and ſhall adjudge, aſleſs, and 
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2. In caſe the treaſurers or collectors of the tolls, ſhall not make ſuch Treaſurers 
account and payment unto ſuch perſons, according to the orders of the 0 te 
aid truſtees, then the ſaid gen of the peace, at any ſpecial ſeſſions or mes A 
meeting of them, to be holden for the county in which ſuch receivers or 
collectors have acted or been employed and made ſuch default, are hereby 
required to make enquiry, and finally to determine concerning ſuch de- 
fault, as well by confeſſion or examination upon oath of the ſaid parties 
themſelves, as by the teitimony of one or more credible witneſſes upon 
oath, which oath they are hereby required to adminiſter without fee. 

And if any perſon ſhall be convicted thereof by ſuch juſtices, the Committal. 
aid juſtices ſhall upon conviction, commit the parties to the common 
40] of the county where ſuch offence ſhall be committed, there to 
remain without bail or mainprize, until they ſhall have made a true and 
perfect account and payment as aforeſaid. | Ci! 

4. It ſhall be lawful for the ſaid ſurveyors, and ſuch perſons as they, or Taking mate- ii 
the ſaid truſtees ſhall appoint, to dig, raiſe, gather, and take any gravel, rials for roads. 92 
furze, ſand, ſtones, or other materials out of the ſeveral grounds of any 1 
perſons not being a garden, orchard, or deer-park, yard, planted-walk, 1 
or avenue to a houſe, where any ſuch materials may be found, and from 9 
time to time to carry away ſo much thereof, as the ſaid ſurveyors in their 
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the ſaid roads, paying ſuch rate for ſuch materials, and for the damage, if 

to the owner or occupier of the ground from which the ſame ſhall be 1 

digged, raiſed, gathered, and carried away, as the truſtees ſhall adjudge is 

realonable. | | vi 
In caſe of any difference between ſuch owner or occupier, and the Adjoſting dif- | | 

ſaid truſtees, touching the value of the materials and damage aforeſaid, ferences. ; 

the judges of aſſize, or the juſtices of the peace, at the next general aſſizes 

and general gaol delivery, or quarter ſeſſions to be holden in the county 

where the ſaid materials ſhall be digged, raiſed, or gathered, and from 


ſinally determine the ſame. | | | ; 
6. And in caſe any ſuch owner or occupier of the grounds where ſuch Oppoling-per- 
materials may be had, or any other perſon ſhall oppoſe or hinder the per- ſons autho- 
ſons ſo authorized, in ſearching for, raiſing, digging, or carrying away ed, 85 
any gravel, furze, fand, ſtones, or other materials, every ſuch perſon ſo 
oflending, being thereof convicted upon oath before one or more juſtices 
of the peace for the ſaid county where ſuch offence ſhall be committed, 
ſhall for every ſuch offence forfeit twenty ſhillings, to be paid to the faid 
truſtees, and levied by diſtreſs and fale of the leid offender's goods and 
chattels, in ſuch manner as the penalties herein before mentioned are ap- 
pointed to be levied. | | 
7. It ſhall be lawful for the ſurveyors, and fuch perſons as they, or N ee 
the ſaid truſtees ſhall appoint, to remove and prevent any annoyances on 5 
any part of the ſaid roads hereby intended to be repaired by ſilth, dung, 
aſhes, rubbiſh, water-courſes, ſinks, or drains, running into the ſaid 
roads, and to cleanſe any ditch or water-courſes ad;oining to the ſaid 


roads, or to cut down, lop, or top any trees. or buſhes, growing in the 
fad 


412 Highways. | : 


ſaid highways, or in ＋ or banks adjacent to the ſaid highways, and 
to take and carry away the ſame, the owners or occupiers neglecting to 
cut down ſuch trees or buſhes, or to remove ſuch other annoyances for 
the ſpace of ten days after notice in writing given for that purpoſe 
under the hands of ſeven of the ſaid truſtees, the charges whereof hal 
be reimburſed the ſaid ſurveyors, by ſuch” owners or occupiers neglecting 
to cut down the ſaid trees or buſhes, or to remove ſuch other annoy. 
ances. . 

Penalty of ten 8. And if after removal of any ſuch annoyances, any perſons {yl 

ſhillings. again offend in the like kind, every ſuch perſon ſo offending, and being 
thereof convicted upon oath before one or more juſtices of the peace for 
the county where ſuch offence ſhall be committed, ſhall for every ſuch 
offence, forfeit unto the ſaid truſtees where ſuch offence ſhall be commit. 
ted, ten ſhillings, to be levied in manner aforeſaid. 


Making 9. It ſhall be lawful for the ſaid ſurveyors, by order of the ſaid truſtees, 
drains, arcaes, or any of them, to make cauſeways, and to cut and make drains through 
Ge. any grounds lying contiguous to the ſaid roads, and to erect arches of 


brick, timber, or ſtone thereupon, and alſo to widen any of the narrow 
parts of the ſaid roads, to the breadth of forty-two feet in the clear, by 
opening, clearing, and laying into the ſaid roads, any grounds of any 


perſons lying contiguous to ſuch roads, not being a planted walk or 


avenue to a houſe, and alſo to cauſe ditches or trenches to be made in 
ſuch manner, as ſuch ſurveyors by order of the ſaid truſtees ſhall adjudge 
neceſſary, for the better amending and keeping the ſaid roads in good 
repair, making ſuch reaſonable ſatisfaction to the owner or occupier of 
ſuch ground, which ſhall be ſo laid in or unto the ſaid roads, or through 
Damages to which any ſuch drains ſhall be cut, or on which any ſuch arches ſhall be 
be aſlelled. made, for the damages which they ſhall thereby ſuitain, as ſhall be aſſel. 
ſed and adjudged, in caſe the ſame cannot otherwiſe be ſettled by the next 
going judges of the aſſizes, or juſtices of the peace, or the major part of 
them, at the next general aſſizes or quarter. ſeſſions holden for the county 
in which ſuch ground ſhall be laid into the ſaid roads, and through which 
any new road, drains, or ditches ſhall be cut, or on which ſuch arclies 
{hall be erected, or ſuch cauſeways made, in caſe of any difference con- 
cerning the ſame. 
Refuſing to 10. And if any owner or occupier of any water-courſes or ditches, ad- 
bee joining to the faid roads, ſhall refuſe to ſcour or cleanſe ſuch water. 
2 =** courſes, and to make fuch ditches ſo deep, and in ſuch manner as the 
ſurveyors ſhall adjudge proper and convenient, after ten days notice ſhal 
be given for that purpoſe by ſuch ſurveyor, or ſuch perſons as ſhall be 
appointed by them to ſuch owners, it ſhall be lawful for the ſurveyors to 


ſet men to work, to ſcour, or cleanſe, or make the ſame, and by warrant ' 


from any ſeven or more of the ſaid truſtees, to levy the charge thereof 
upon the perſon's goods or eſtates of the owners or occupiers of ſuch 

water- courſe or ditches, by diſtreſs and fale of their goods and chattels, 
rendering the overplus (it any be) to the owner or occupier, after all 
charges paid, | 


11. I 


Highways, 


any perſon ſhall force their way through any of the ſaid gates without 
aying ſuch tolls, as by this act he is bound to pay, or if any perſons 
Ning paid the toll, and having ſuch tickets, as hereby directed, fſhall 
give or diſpoſe of the ſame to any other perſon, in order to avoid the 
payment o the ſaid toll, every ſuch perſon giving, diſpoſing, or offering, 
and the perſon receiving ſuch tickets, and being thereof convicted upon 
oath before the ſaid truſtees, or before any one or more juſtices of the 

ce for the county wherein ſuch offence ſhall be committed, ſhall re- 
ſpectively forfeit ten ſhillings, to be levied, recovered, and diſpoſed of, 
j any other penalty or forfeiture is directed by this act. 


A. Information of the default of labourers. ; 


% 
* 


Dublin. E it remembered, that this day of — A. S. ſurvey- 

or of the highways of the pariſh of in the ſaid county, 
cmplaineth and maketh oath, that A. O. of the pariſh aforeſaid in the county 
aforeſaid, labourer, being a perſon able to labour, and being no hired ſervant 
by the year, Cor, being an houſholder, or cottager, as the caſe ſhall be]. was 
duly ſummoned by him the ſaid A. 8. by himſelf or one ſufficient labourer, to 
work and travel, on the + day of ——— now laſt paſt, in the amend- 
ment of the highways at- in the pariſh aforeſaid in the county aforeſaid, 
but that he the ſaid A. O. did neglect and make default, and did not by himſelf 
nr by one ſufficient labourer, work and travel on the ſaid —— day of 
in the amendment of the ſaid highways as aforeſaid. 


| Orif he is a perſon liable to find a wain or cart, then ſay, ——— that 


A. O. of ——— yeoman, occupying a ploughland in tillage (or paſture) in the 
ſaid pariſh (or as the caſe ſhall be ;) was duly ſummoned by him the ſaid A. S. 
to find and ſend, on the day of — now laſt paſt, to work and tra- 
vel in the highways at in the pariſh aforeſaid in the county aforeſaid, 
one wain or cart furniſhed after the cuſtom of the country with oxen, horſes, or. 
ather cattle, and other neceſſaries, meet to carry things convenient for thai pur- 
poſe, and alſe two able men with the ſame ; but that he the ſaid A. O. his duty 
in that behalf not regarding, did neglect and make default, and did not find and 
fend one wain or cart furniſhed as aforeſaid with two able men as aforeſaid, to 
work and travel on the ſaid day of ——— in the amendment of the 
ſaid highways as aforeſaid. | A. 8. 


two 


Taken in writing and upon oath before us 


of his majeſty's juſtices of the peace for the ſaid 
county, at our ſpecial ſeſſions for the amendment of 
the highways holden at —— in the ſaid county, 


day of 


the 
aforeſaid. 


aforeſaid, in the year 


Iii 8 B. Summons 
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11. Fer preventing frauds and abuſes, with reſpect to the toll or duty, if Forcing 


throngh a 
turnpike. 
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Highways. 


B. Summons on the aforegoing information. 


„ 
. 


Dublin. þ To the conſtable of 


HEREAS complaint in writing and upon oath hath this ———__ 

day of = — in the year ————— been made before us 

two of his majeſty's juſtices of the peace for the ſaid county, at our ſpecial ſeſſn; 
for the amendment of the highways holden at — in the ſaid county, by 
A. S. ſurveyor of the highways of the pariſh of — in the ſaid county, 
that A. O. of — yeoman, occupying a ploughland in tillage (or paſture ) 
in Ze pariſh, or keeping a draught, or plougi in the ſaid pariſh, or as the 
caſe ſhall be ;) was duly ſummoned by him the ſaid A. S. to find and ſend an 
the — day. . now la/t paſt, to work and travel in the amend. 
ment of the highways at — — in the pariſh aforeſaid in the county afore. 


ſaid, one wain or cart furniſhed after the cuſtom of the country with oxen, harſi, 


or other cattle, and other neceſſaries, meet ie carry things convenient fir 
that purpoſe, and alſo two able men with the ſame ; but that he the ſaid A. 0, 
did neglect and make default, and did not find and ſend one wain or cart fur. 
niſhed as aforeſaid with two.. able men as. aforeſaid, to work and travel on the 
aid — day — in the amendment of the ſaid highways as 


aforeſaid : Theſe are therefore to command you forthwith to ſummon the ſaid A, 
O. to appear before us at our ſpecial ſeſſions for the amendment of the highway 


to be hotden at in the ſaid county, on —— the day if 
— at the hour of ——— to anſwer unto the ſaid complaint; And alſo that 


you do ſummon A. W. of ——— then and there to appear and teſtify before u; 
his knowledge concerning the premifſes. And be you then there to certify what you 
ſhall have done in the execution hereof. Herein fail you not. Given under ur 


hands and ſeals the day of aforeſaid, in the year aforeſaid. 


© 


C. Warrant of- diſtreſs thereupon. 


Dublin. 0 r 


IIJY/HEREAS A. O. / in the county aforeſaid, yeoman, is 

duly convicted before us two of his majeſty's juſtices of the 
peace for the ſaid county, by the cath of A. W. a credible witneſs, for that he 
the ſaid A. O. occupying a ploughland in tillage Cor paſture) in the ſaid pariſ 
Lor, keeping a draught or plough in the ſaid pariſh, or otherwile as the 
caſe ſhall be] was duly ſummoned by A. S. ſurveyor, of the highways of the 


pariſh of — in the ſaid county, to find and ſend on the day 
of —— — now laſt paſt, to work and travel in the amendment of the high- 
ways at in the pariſh aforeſaid in the county aforeſaid, one wa 


or cart furniſhed after the cu/tom of the country with oxen, horſes, 0r other 


cattle, and other neceſſaries meet to carry things convenient for that gp 
1 an 
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Highways. 


and alſo tww9 able men with the ſame ; but that he the ſaid A. O. did neglect 
and make default, and did not find and fend one wain or cart furniſhed as 
F ureſaid, with two able men as aforeſaid, to work and travel on the aid 
—— day 0 in the amendment” of the ſaid highways as aforeſaid, 
whereby he hath forfeited the ſum of 108. Tyeſe are therefore in his ſaid 
majeſty's name to command you, to levy. the ſaid ſum by diſtreſs of the goods 
if him the ſaid A.- O. And if within the ſpace of | five I- days next after ſuch 
direſs by you taken, the ſaid ſum of 10 s. together with reaſonable charges 
of taking and keeping ihe ſaid diſtreſs ſball not be. paid, that then you. do 
fell the ſaid goods. ſo by you diſtrained as aforeſaid, and out of the money, 
ariſg. by ſuch ſale, that you do. pay the ſaid ſum of 108. to him the ſaid 
A. S. who informed us 'oftbe ſaid" offence, and ſueth before us for the for- 
ture .aforeſaid.; returning te bim the ſaid A. O. the ,overplus' upon de- 
nand, the reaſonavle charges of takings. reeping, and ſelling ibe ſaid diſtreſs 
being fir deducted. Herein fail you not. Giving under gur hands and ſeals 
at our ſpecial ſeſſions for the amendment of the highways, holden at — in 
the ſaid county the -——— day of ii the — year 9 —. 


k - — 


D. Indictment for not repairing a common highway. og 
Dublin. J jurors for our lord the king upon their oath preſent,, ſat 
I from the time whereof the memory of man is not to the con- 
trary, there was, and yet is a common and antient king's highway leading from 
the town of in the county of ——— - towards and unto the market town 
iu the county of ———, uſed for all the liege ſubjects of our ſaid 
lord the king, and for his predeceſſors, with their hor/es, coaches, tarts, and 
carriages to go, return, paſs, ride, and labour at their will and pleaſure, and 
that à certain part of the ſame : king's cammon highway called ſituate, 


lying, and being in the pariſh of in the county of aforeſaid, 
containing in length feet, and in breadth ——— feet, on the ———- da 
of ——— in the —— gear o, the reign of ————— and continually after- 


wards, until the day of the taking of this inquiſetion, was and yet is in great 
decay, far tlie want. of due reparation and amendment of the fame; ſo that the 
ſubjets of" our faid lord the king, palſing and travelling through\the ſame, with 
their horſes, coaches, carts, and carriages, could not during the time aforeſaid, 
nor yet can go, return, paſs, ride, and labour, without great danger, to the 
great damage and common nuiſance of all the liege ſubjetts of our ſaid lord the 
king, paſfing through that way, ang againſt the peace of our ſaid lord the king, 
bis crown and dignity ;,and. that A. O. of ———— aforeſaid, . gentleman, 
oght ky . reaſon of the tenure of his lands and tenements, futuate, lying, and 
being at . afareſaid,. in the county. foreſaid, to repair and amend the 


ſaid bighway, when and ſo often as it ſhall be neceſſary. 


Or, that the inhabitants of the. ſaid | pariſh — — in the ſaid county 
f ———— the common, highway aforeſaid. {ſo as aforeſaid being in decay 
aght to repair and amend, when" and fo often as it ſhall be neceſſary. | 
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| aforeſaid 


Highways. 
Indid ment for laying obſtructions in the highway, 


Dublin. HE yurors of our lord the king upon their oath preſent, that 4, 
| | O. /ate 'of — — in the county aforeſaid, yeoman, on the 

| day of — in the —— — year of the reign of and on diver; 
other days and times as well before as afterwards, with force and arms, 4 
——— in the ſaid tounty, in and upon the king's common highway there, 
leading from unto the town of cauſed to be put and placed, a; 
is aforeſaid caſt up, ſet, and ereet great quantity of dung and other filth, by 
reaſon whereof, divers hurtful and unwholſome ſmells ſrom the ſaid dung and 
- other filth did then and there ariſe, ana thereby the air there became, was, and 
is corrupted and infected from the aforefaid day of in the 
year aforeſaid, until the day of | exhibiting this information, in and upon the 
king's common highway aforeſaid to be, lie, and remain, hath permitted and dith 
fill permit, 1b the grievous and common nuifance of all the lieges and ſubjedts if 
the ſaid lord the king, upon and through the king's common highway aforeſaid 
going, paſſing, riding, and travelling, and again/t the peace of our ſaid lord the 


king, his crown and dignity. Trem. 197. 


Or. - 9 of rubbiſh —— by reaſon whereof the ſaid highway 


- for the whole time aforeſaid was ftraitened and obſtrufted, ſo that the liege ſub 


feds of our ſaid lord the king could not fo freely paſs and repaſs about their lau- 
ful bujineſs, through the ſaid common highway there, as they ought and have been 


accuſtomed —— ——. 


Indictment for incroaching upon A highway, by building there- 
„„ | upon. | 


Dublin. HE jurors for our lord the king upon their oath preſent, that 

A. O. late of —— carpenter, the —— — day of ——— 
in the ——— year ———— with force and arms, at, — —— in and upon 
a common highway, in a certain place commonly called ——— there leading 
from — to ——— by a certain building there, containing in length —— 
feet, and in breadth feet, by him the ſaid A. O. erected and built, hath 
unlawfully and unjuſtly incroached, and doth yet incroach, and the building 
aforejaid ſo as is aforeſaid erected and built by him the ſaid A. O. from tht 
day / in the year aforeſaid, unto the day of exhibiting 


* 


this information, at —— aforeſaid in the county aforeſaid, with force and 
arms, unlawfully and unjuſtly hath continued, and doth yet continue, by reaſon 
whereef the common highway aforeſaid hath become and is greatly ftraitened, jo 
that the lieges ard ſubjedts of the ſaid lord the king upon and through the ſame 
common highway aforejaid, with their horſes, carts, and carriages, cannot go, 
paſs, ride, and labour as they ought and ꝛwere wont to do, to the great and com- 
mon nuiſance of all the lieges and ſubjefts of the ſaid lord the king in and thrugh 
the ſaid common highway going, paſſing, riding, and labouring, and againſt ib 
peace of the ſaid lord the king. Trem. 196. | | 
„ | HOMICIDE 
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Homicide, 417 


OMICIDE in law ſignifies the killing of a man by a man. 1 
Haw. 66. n. 100. /. 2. 
And it includes in it, not only petit treaſon, concerning which ſee title 
Treaſon ; but alſo the ſeveral offences which are treated of in the follow- 
ing ſections. | 
ere is alſo another kind of untimely death of a man, not properly 
homicide : when he is killed by a horſe, a cart, a tree, or the like, 
and not by a man; which is called caſual death: for which ſee title 


Deodand, 


I. Juſtiſfiable homicide. 
II. Homicide by miſadventure. 


III. Homicide by ſelf defence. 6 
IV. Manſlaughter. E 2. 
V. Murder. . 
VI. Self-murder. e 
Bat) 


I. Yuſtifiable homicide. 


1. To make homicide juſtifiable, it muſt be owing to ſome unavoid- Oa a real ne- 
able neceflity, to which the perſon who kills another muſt be reduced, ceſſity. 
without any manner of fault in himſelf. 1 Haw. 69. u. 105. / 1. 

And there muſt be no malice coloured under pretence of neceflity ; 
for whenever a perſon who kills another, acts in truth upon malice, and 
takes occaſion from the appearance of neceſſity to execute his own private 
revenge, he is guilty of murder. 1 Haw. 69. u. ib. ſ. 2. 

2. By the act, 28 H. 8. c. 3. It ſhall be lawful to every liege man, Killing rob- 
all notorious - and known thieves, and thieves found — and bers and bur- 
ſpoiling or breaking houſes by night or by day, and thieves found with nn. 
the manner, to kill them, and to take them without impeachment, ar- 
raignment, or grievance to him to be done by the king, his juſtices, 
officers, or any of his miniſters, for any ſuch manſlaughter or taking.. 

3. If treſpaſſers in a foreſt, chaſe, park, or warren, or any incloſed Treſpaſſers in 
ground wherein deer are kept, will not render themſelves to the keepers, barks. 
upon a hue and cry made to ſtand to the king's peace, but fly from, or 
defend themſelves againſt them, they may be ſlain by them. 1 Ha. 71. 

Ms 107. /. 15. | 5 | 
4. If gs or forcible enterers or detainers, ſtand in oppoſition to Rioters, 
or Os lawful warrant, and any of them is ſlain ; it is no felony. 

ale Pl. 37. | os 
n We come to burn my houſe, and I ſhoot out of my houſe, or Houſcburn- 
iſſue out of my houſe, and kill him; it is no felony. Hales Pl. 39: * 
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Raviſhers, 6, If a woman kill him that affaulteth to raviſh her; is no felony, 
Hales Pl. 39. 1 

Felons refuſ- 7. If a perſon having actually committed a felony, will not ſuffer him. 

ing to be ar- ſcif to be arreſted, but ſtand on his own defence, or fly, fo that he can. 

reſted, not poſſibly be apprehended alive by thoſe who purſue him, whether 
private perſons, or publick officers, with or without a warrant from x 
magiſtrate ; he may le lawfully flain by them. 1 Haw. 70. u. 16, 

11. \ | | N 

guſpected fe- 4 8. So it a felony, hath actually been committed, and an officer or mini{. 

ous refuſing ter of juſtice, having lawful warrant ſo to do, arreſt an innocent perſon, 

to beaneſte. and ſuch perſon aſſault the officer or miniſter of juſtice ; the officer is ngt 
bound by law to give back, but to carry him away; and if in execution 
of his oflice, he cannot otherwiſe avoid it, but in Og kill him, it is 
no felony. And in that caſe@ghe officer or miniſter of juſtice ſhall forfeit 
nothing; but the party ſo aſſaulting, or offering to fly away, and is 
killed, ſhall forfeit his goods. 3 ft. 56. 

Felon eſcap- 9. Alſo if a perſon arreſted for felony, break away from his conductors 

ing. to gaol, they may Kill him, if they cannot otherwiſe take him. But in 
this caſe likewiſe, there muſt have been a felony actually committed, 
Hale's Pl. 36, 37. | 55 


Felon break- 10. Alſo if a criminal endeavouring to break the gaol, aſſault his 
ing gaol. gaoler, he may be lawfully killed by him in the affray. 1 Haw. 71. n, 
107. /. 13. | | 


Rc fiſting a 11, In civil cauſes; although the ſheriff cannot Kill a man who flies 
civil proceſs. from the execution of a civil proceſs; yet if he reſiſts the , arreſt, the 
ſheriff or his officer need not give back, but may kill the aſſailant. Halb 
PE. : | | fy 6d IRE | i 
* 80 77 in the arreſt and ſtriving together, the officer kill him, it is no 

felony. Hale, Pl. 1 "EO RD BE dE ae 
Trial and diſ- 12. In all theſe caſes the party upon arraignment having pleaded not 
charge. _ guilty, the ſpecial matter muſt be found; whereupon the party ſhall be 
{+ .., Aifmiſſed, without any forteiture, or pardon purchaſed.  Hale's Pl. 38. 


{f:1 © 96 7 * 125 $45 . 
| IT. Homicide by miſad venture. 


Chancemed- 1. I bave purpoſely avoided the word chancemedley in 50 becauſe 

ley. authors do not ſeem to be agreed whether it is to be applied to homicide 

'by miſadventure-or to man/laughter. Ld. Coke and Mr. He ſeem to 

underſtand it of man/laughter ; Ld. Hale, and others, Of homicide by 

miſadventure. The 'original meaning of the word ſeems to favour the 

former opinion, as it ſigniſies a ſudden or caſual meddling or contention 

whereas homicide, by mi/adventure ſuppoſeth no previous meddling or fal. 

ling out. But the fame author ſometimes, in different places, applies it 

10:2 10-Doth of them -promiſcuouſly.. *.:-....>..; Cr of 

What ishom- 2. Homicide; by miſadventure is, where:a man is doing a lawful act, 

eideby miſad- without intent of hurt to another, and death caſually enſues. Hales 
venture. .. 3h. | EY 

' WC; 3. As 


Domicide. 

As where a labourer being at work with a hatchet, the head flies off, 

and kills one who ſtands by. 1 Haw. 73. u. 111. % 2. 
4. Or where a third perſon whips a horſe, on which a man is riding, 
whereupon he ſprings out, and runs over a child, and kills him; in 
which caſe the rider 1s guilty of homicide by miſadventure, and he who 

ave the blow of man{laughter. 1 Haw. 73. n. ib. ſ. 3. 
5. But if a perſon, riding in the ſtreet, whip his horſe to put him into 
ſpeed, and run over a child and kill him, it is komicide, and not by miſ- 
adventure; and if he ride fo, in a preſs of people, with intent to do 


hurt, and the horſe killeth another, it is murder in the rider. t H. 


Il. 470, . . > . . * 
6. If a perſon drives his cart careleſsly, and it runs over a child in 


the ſtreet, if he have ſeen the child, and yet drives in upon him, it is 
murder ; but if he faw not the child, yet it 1s manſlaughter ; but if the 
child had run croſs the way, and the cart ran over the child before it 
was poſlible for the carter to make a ſtop, it is by miſadventure. 1 H. 
H. 476. ; 

280 where workmen throw ſtones, rubbiſh, or other things, from 
an houſe, in the ordinary courſe of their buſineſs, by which a perſon 
underneath happens to be killed; if they look out and give timely warn- 


ing to thoſe below, it will be homicide by miſadventure; if without ſuch 


caution, it will amount to manſlaughhter at leaſt, it was a lawful act, 
but done in an improper manner. It is ſaid by ſome, that if this be done 
in the ſtreets of London, or other. populous towns, it will be manſlaugh- 
ter notwithſtanding the caution abovementioned. But this will admit 


of ſome limitation. If it be be done early in the morning, when few or 


no people are ſtirring, and the ordinary caution is uſed, it feemeth that 
the party is excuſable. But when the ſtreets gre full, that will not 
ſuffice : for in the hurry and noiſe of a crowded ſtreet, few people hear 
the warning, or ſufficiently attend to it. Foe. 262, 263. 4 


8. It is ſaid before, that this homicide is only when it happeneth upd 


2 man's doing a lawful act; for if the act be unlawful, it is murder. As if 
a perſon meaning to ſteal a deer, in another man's park, fhooteth at the 
deer, and by the glance of the arrow killeth a boy, that is hidden in a 


buſh ; this is murder, for that the act was unlawful, altho' he had no 
intent to hurt the boy, nor knew of him. But if the owner of the park 


had ſhot at his own deer, and without any ill intent had killed the boy by 


the glance of the arrow, this had been homicide by miſadventure, and 
no felony. 3 In/2. 56. | a * 


9. So if any one ſhoot at any wild fowl upon a tree, and the arrow 
killeth any reaſonable creature afar off, without any evil intent in him, 
this is by miſadventure; for it was not unlawful to ſhoot at the wild 
towl: But if he had ſhot at a cock or a hen, or any tame fowl of another 


man's, and the arrow by miſchance had killed a man; if his intention 
vas to ſteal the poultry (which muſt be collected from circumſtances), it 
will be murder by reaſon of that fclonious intent; but if it wes. done 
wantonly, and without that intention, it will be barely manſlaughter. . 


Hot. 258, 9. = 


10. The 


419 
Caſe; ofhomi- 
cide by miſ- 
adventure, 


420 


Eſcape. 


This kind of 
homicide no 
felony. 


Bill. 


14 | Forfeiture. 


Se defenden- 
do, what. 


Caſes of ſe de- 
fendendo. 


Homicide, 


10. The rule before laid down ſuppoſeth, that the act from which 
death enſued, was malum in ſe, For if it was barely malum prohibitum, 1; 


ſhooting at game by a perſon not 8 by ſtatute law to keep or uſe 


a gun for that purpoſe ; the caſe of a perſon ſo offending, will fall under 
the ſame rule as that of a qualified man. For the ſtatutes prohibiting the 
deſtruction of the game, under certain penalties, will not in a queſtion 
of this kind enhance the accident beyond its intrinlick moment. FP, 259. 

11. Further, if there be an evil intent, tho? that intent extendeth not 
to death, it is murder, Thus, if a man, knowing that many people are 
in the ſtreet, throw a ſtone over a wall, intending only to fright them 
or to give them a little hurt, and thereupon one is led, this 1s murder; 
for he had an ill intent, tho' that iatent extended not to death, and 
tho' he knew not the party ſlain. 3 Inf. 57. 

12. And it is a general rule, in caſe of all felonies, that wherever x 
man intending to commit one felony, happens to commit another, he 
is as much guilty as if he had intended the — which he actually com. 
mits. 1 . 74. . 113, / 1h 5 

13. But in all the caſes above, if it doth only hurt a man, by ſuch an 
accident, it is nevertheleſs a treſpaſs; and the perſon hurt ſhall recover 
his F for tho' the chance excuſe from felony, yet it excuſeth not 
from treſpaſs. 1 H. H. 472. | 


14. If a perſon eſcape that hath killed another by miſadventure, the 
town ſhall be amerced. 2 Inf. 149. 

15. This homicide 1s not felony, becauſe it is not accompanied with 
a felonious intent, which is neceſſary in every felony. 1 Haw. 75. n. 
114. / 19. 

+ But yet a perſon' guilty thereof is not bailable by juſtices of the 
peace, but muſt be committed to the aſſizes. 1 Haw. 75. n. ib. ſ. 23. 

But if he is taken only on a flight ſuſpicion, the juſtices of the peace 
may bail him. 2 Haw. 105. u. 164. / 63. 

17. Although this homicide is not properly a man's crime, but his 
misfortune ; yet becauſe the king hath loſt his ſubject, and in reſpect of 
the great favour the law hath to the life of a man, and to the end that 
men {ſhould uſe all care, diligence, and circumſpection in all they do, 
that no hurt ſhould come of their actions, a perſon convicted hereof 
ſhall forfeit his goods, and ſhall not preſently be diſcharged of his im- 
priſonment, but bailed, that he may ſue out his pardon, which he ſhall 
have out of the chancery of courſe. 1 H. H. 477, 492. 1 Haw. 70. 


n. 115. / 25. 


; I. Homicide by ſelf defence. 


1. Homicide in a man's own defence ſeems to be, where one who hath 
no other poſſible means of preſerving his life from one who combats with 
him on a ſudden quarrel, kills the perſon by whom he is reduced to ſuch 
an inevitable neceſſity. 1 Haw. 75. n. 113. . 13. 

2. And not only he, who upon an aſſault retreats to a wall, or ſome 


ſuch ſtrait, beyond which he can go no farther, before he kills the other, 
| 5 is 


ig judged by the law to act upon unavoidable neceſſity; but if he, who 
being afſaulred in ſuch a manner, and in ſuch x place, that he cannot 
o back without maniteſtly endangering his life, kills the other without 
retreating at all. 1 Haw. 75. 113. / 14. | 
And notwithſtanding a perſon who retreats from an aſſault to the 
wall, give the other wounds in his retreat, yet if he give him no mortal 
one till he get thither, and then kill him, he is guilty of homicide /e de- 


fendends only. 1 Haw. 75. n. 113. fe 15. 5 
4. But if the mortal wound was firſt given, then it is manſlaughter. 


Halt's Pl. 42. 

And an officer who kills one that reſiſts him in the execution of his 
oflice, and even a private perſon that kills one who feloniouſly aſſaults 
him in the highway, may juſtify the fact, without ever giving back at 
all. 1 Haw. 75. ib. . 16. | 

6, But if a perſon upon malice preper/e ſtrike another, and then fly to 
the wall, and there in his own defence kills the other, this is murder. 


Hale's Pl. 42. ; 
7. Hereof there can be no acceſſaries, either before or after the fact; Acceſſarics. 


becauſe it is not done with a felonious intent, but upon inevitable ne- 


ceſſity. 3 In/t. 56. 
8. If a man eſcape, that hath killed another in his own defence, the Eſcape. 
town ſhall be amerced. 2 Lit. 315. : 
9. A perſon guilty” hereof is not bailable by juſtices of the peace; Bail. 
but they muſt commit him till the aſſizes. 1 Haro. 76. u. 114. / 23. 
But otherwiſe it is, if he is taken only on ſlight ſuſpicion. 2 Haw. 105. 
n. 164. / 63. | 
10. Lord Coke (2 Int. 316) ſays, that the juſtices of the peace cannot Power of juf- 
take an indictment of killing a man /e defendends ; hecauſe their commiſ.- tice of the 
ſion is not general, as is that of the juſtices of gaol delivery, but limited: PF 
but lord Hale (2 H. H. 46.) holds the contrary. 
11. A perſon convicted hereof, ſhall not be diſcharged out of priſon Forfeiture, 
but upon bail, and ſhall forfeit all his goods, although the cauſe was in- 
evitable, And this, becauſe of the great regard which the law hath for 
the life of man ; and alſo, by reaſon that the law intends it had a begin- 
ning upon an unlawful cauſe : for quarrels are not preſumed to grow 
without ſome wrongs in words or deeds, and ſo malice on both ſides. 
But he ſhall have his pardon out of the chancery of courſe. 3 Int. 56. 
1 Haw. 76. n. 115. / 25. | | | 
12, If a man be indicted for homicide / defendendo, and is found Flighs. 
not guilty, yet if it be found that he fled for the ſame, he ſhall forfeit 
his goods for ſuch flight, in not ſtanding to the law of the land. 1 H. 


JJ. 493, 


Manſlaughter. 
1. By manilaughter is to he underſtood ſuch killing of a man as hap- Manſlaughter, 


pens cither on a ſudden quarrel, or in the commiſſion of an unlawful act, what. 
| K k k without 


"4; 
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without any deliberate intention of doing uy milchief at all, 1 Han 

76, u. 115. / 1. | 
. There 1s no difference between murder and manſlaughter, but that 
"phony murder is. upon malice forethought, and manſlaughter upon a ſudden O0. 
caſion. As if two meet together , and ſtriving for the wall, the one kill 

the other, this is mani: aunghter and felony. And to it is, if they hag 

upon that ſudden occaſion gone into the field and tought, and the one 

had killed the other, this had been but maniJaughter, and no murder; 

hecauſe all that follow ed was but a continuance of the firſt ſudden os 

cation, and the blood was never cooled, till the blow was given, ; 


* 


* 
1 There can be no acceſlaries to this offence 8 the fact, becauſe it 
| * be done without premeditation. 1 Haw. 76. ib. f. 2. 
But there may be accefJaries after the fact. 3 In/t. 55 
Bail. 4 This oflence is not bailable by juſtices of the peace. 3 Id. 1. 
. 
Clergy. It is within the benefit of clergy ; but the offender ſhall forfeit as in 


other felonies. 2 H. V. 344. 
6. But there is one kind of manſlaughter, which by the ſtatute of the 


Stabbing, 7 MW. c. 11. is excluded the benefit of clergy ; viz. He who ſhall ſtab 
or thruft any perſon that hath not then any weapon drawn, or hath not 
then ſtricken firſt, ſo as the perſon ſo ſtabbed or thruſt ſhall die thereof in 
ſix months, although it cannot be proved that the ſame was done of 
malice forethought, {hall be guilty of felony without benefit of clery. 


V. Murder, 


1. Murder is, when a man of ſound memory, and of the age of dif- 
cretion, unlawfully killeth any perſon under the king's peace, with ma. 
lice forethought, either expreſſed by the party, or implied by law; fo as 
the party. wounded or hurt, die of the wound or hurt, within a year 
and a day. 3 Inſt. 47. 

Caſes of mur- 2. By malice expreſſed, is meant a deliberate intention of doing any 
der. bodily harm to another, whereunto by law a perſon is not authorized, 
1 H. H. 451- 

And the evidences of ſuch a malice muſt ariſe from external circum- 
ſtances diſcovering that inward intention; as lying in wait, menacing3 
antecedent, former grudges, deliberate compaſlings, and the like; which 
are various, according to variety of circumſtances, 1 H. H. 451. 

Malice implied is in ſeveral caſes; as when one voluntarily kills ano- 
ther, without any provocation ; for in this cafe the law preſumes it to 
be malicious, and that he is a publick enemy of mankind. 1 H. H. 


455, 450. 
4. Poiſoning alſo implies malice, becauſe it is an act of deliberation. 


1 H. 455. 
. Alſo when an officer is killed in the execution of his office, it is 


murder, and the law implies malice. 1 H. H. 457. 


Murder, 
what. 


6. Alſo 


3 


— — — ware —_ wm e 
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6. Alſo where a priſoner dieth by dureſs of the gaoler, the law implies 
malice, by reaſon of the cruelty. 3 Inf. 52. 7 

7. And in general, any formed deſign of doing miſchief may be called 
malice, and therefore not ſuch killing only as proceeds from premeditated 
hatred or revenge againſt the perſon killed, but alſo in many other caſes, 
ſuch as is accompanied with thoſe circumſtances that ſhew the heart to 
he perverſely wicked, is adjudged to be of malice prepenſe, and conſe- 


quently murder. 1 Haw. 80. n. 125. , 18. Strange 766. Oneby's caſe. 


of the crime of murder, it is not to be underitood in that narrow re- 
{rained ſenſe to which the modern uſe of the word malice is apt to lead 
one, 4 principle of malevolence to particulars ; tor the law by the term malice 
Cnalitia in this inſtance meaneth, that the fact hath been attended with 
ſuch circumſtances, as are the ordinary ſymptoms of a wicked heart, 
regardleſs of ſocial duty, and fatally bent upon miſchief. 42. 
256, 7. | | 

5 And wherever it appears that a man killed another, it ſhall be in- 
tended prima facie that he did it maliciouſly, unleſs he can make out the 
contrary, by ſhewing that he did it on a ſudden provocation, or the like. 
1 Haw. 82. n. 124. fo 32. | 

9. Alſo wherever a perſon in cool blood, by way of revenge, beats 
another in ſuch a manner that he afterwards dies thereof, he is guilty of 
murder, however unwilling he might have been to have gone ſo far. 
1 Haw. 83. n. 125. / 38. | " 

10. And it ſeems to be agreed, that no breach of a man's word or 
promiſe, no treſpaſs either to lands or goods, no affront by bare, words or 
geſtures, however falſe or malicious it may be, and aggravated with the 
molt provoking circumſtances, will excuſe him from being guilty of mur- 
der, who is ſo far tranſported thereby, as immediately to attack the 
perſon who offends him, in ſuch a manner as manifeſtly endangers his 
lite, without giving him time to put himſelf upon his guard, it he kills 
him in purſuance of ſuch aſſault, whether the perſon ſlain did at all fight 
in his defence or not. 1 Haw. 82. u. 124. J 33. 

11. If a man by harſh and unkind uſage put another into ſuch a paſſion 
of grief or fear, that the party either die ſuddenly, or contract ſome 
diſeaſe whereof he dies, though this may be murder or manſlaughter in 
the ſight of God, yet in a human judicature it cannot come under the 
judgment of felony, becauſe no external act of violence was offered, 
whereof the law can take notice. 1 H. H. 429. 55 

12. If two fall out upon a ſudden occaſion, and agree to fight in ſuch 
a held, and each of them go and fetch their weapon, and go into the 
feld, and therein ſight, and the one killeth the other, this is no malice 
prepented ; for the fetching of the weapon, and going into the field, is 
but a continuance of the tudden falling out, and the blood was never 


nay though it were the ſame day, if there were ſuch a competent diſtance 

of time, that in common preſumption, they had time of delibera- 

non, then it is murder. 3 Inf. 51. 1 H. H. 453. 
| 3 13. And 


For when the law makes uſe of the term malice aforethought, as deſcriptive 


cooled. But if there were deliberation, as that they meet the next day, 
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13. And the law ſo far abhors all duelling in cold blood, that not 
only the principal who actually kills the other, but alto his ſeconds, are 
guilty of murder, whether they fought or not. And it is holden, that 
the ſeconds of the party {lain arc likewiſe guilty as accetlaries. 1 Hau. 
82. n. 124. / 31. | 

14. If a phyſician or ſurgeon gives a perſon a potion, without any in. 
tent of doing him any bodily harm, but with intent to cure or prevent a 
diſeaſe, and contrary to the phylictan or ſargeon's expectation it kill; 
him, this is no homicide. And lord Hale ſays, he holds their Opinion 
to be erroneous, who think that it he be no licenied ſurgeon or phyfl. 
cian, that occalioneth this miſchance, that then it is felony. Theſe oyj. 
nions (he ſays) may caution ignorant people not to be too buſy in this 
kind with tampering with phylick, but are no fate rule for a judge or 
jury to go by. 1 H. H. 429, | 

15. Butif a woman be with child, and any gives her a potion to def. 
troy the child within her, and ſhe take it, and it works ſo ſtrongly that 
it kills her, this is murder; for it was not given her to cure her of 1 
diſeaſe, but unlawfully to deſtroy the child within her ; and therefore he 
that gives her a potion to this end, muſt take the hazard, and if it kills 
the mother it is murder. 1 H. E. 430. 

16. Alſo if a woman be quick with child, and by a potion or other. 
wiſe, killeth it in her womb; or if a man beat her, whereby the child 
dieth in her body, and ſhe is delivered of a dead child, this 1s a great 
miſpriſion, but no murder: but if the child be born alive, and dieth of 
the potion, battery or other cauſe, this is murder. 3 Iii. 50. 

Lord Hale ſays, that in this caſe it cannot legally be known whether the 
child were killed or not; and that if the child die, after it is born and 
baptized, of the ſtroke given to the mother, yet it is not homicide. 
1 H. H. 433. And Mr. Dalton ſays, whether it die within her body, or 
ſhortly after her delivery, it maketh no difference. Dalt. 332. But 
Mr. Hawkins ſays, that (in this latter caſe) it ſeems clearly to be murder, 
notwithſtanding ſome opinions to the contrary. 1 Haw. 80. 1. 121. 

. 2 | 
4 17. Alſo it ſeems agreed, that where one counſels a woman to kill 
her child when it ſhall be born, who afterwards doth kill it in purſuance 
of ſuch advice, he is an acceſſary to the murder. 1 Haro. 80. ib. /. 17. 

18. By the 6 Ann. cap. 24. If a woman be delivered of a baſtard 
child, and ſhe endeavour privately, either by drowning or ſecret bury- 
ing thereof, or any other way, either by herſelf, or the procuring of 
others, ſo to conceal the death thereof, as that it may not come to light, 
whether it were born alive or not, but be concealed ; ſhe ſhall ſuffer 
death as in caſe of murder, except ſhe can prove by one witneſs that it 
was born dead. | 5 

19. Lord Hale ſays, if a man have a beaſt, as a bull, cow, horle, 0! 
dog, uſed to hurt people, and he hath notice thereof, and it doth any 
body hurt, he is chargeable with an action for it : | 

It he have no particular notice that it did any ſuch thing before, yet if 


it is ſeræ nature, as a lion, a bear, a wolf, yea an ape, or a monkey, 1 
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it get Jooſe and do harm to any perſon, the owner is liable to an action 
for the damage : | 

If he have notice of the quality of any ſuch his beaſt, and uſe all due 
diligence to keep him up, yet he breaks looſe and kills a man, this is no 
felony in the owner, but the beaſt, is deodand : 

But if he did not uſe that due diligence, but through negligence the 
beaſt goes abroad, after warning or notice of his condition, and kills a 


. = O . 
man, he thinks it is manſlaughter in the owner: ä 


But if he did purpoſely let him looſe or wander abroad, with deſign 
to do miſchief, nay though it were with deſign only to fright people and 
make ſport, and it kills a man, it is murder in the owner. 1 F. H. 431. 

20. They that are preſent when any man is ſlain, and do not their beſt perſons pre- 
endeavour to apprehend the murderer or man{layer, ſhall be fined and ſent when 
impriſoned. 3 Ut. 53. | murder 1s 

21, If a murder be committed in the day time, in a town not in- 3 
cloſed, and the murderer eicape, the townſhip ſhall be amerced: but if 
incloſed, whether the murder be in the night or day, the town ſhall be 
amerced. 3 In/t. 5 30 8 
22. Where any perſon ſhall be feloniouſly ſtricken or poiſoned in one where the 
county, and die in another county; the offender may be indicted in the ſtroke is in 
county where the party dies, before the coroner, juſtices of the peace, or one county 
other juſtices. 10 Car. 1. fe. 2. e. 19. / 1. e agg 

23. Where a murder is committed in one county, and a perſon is ac- Where the 
ceſſary in another county, he may be indicted in the county where he principal com- 
was acceſſary, on certificate of the conviction of the principal in the N the 
county where he committed the murder. /. 3. 1 
By the 10 Hen. 7. cap. 21. If any perſon of malice prepenſed do ſlay or Murder made 
murder, or procure any other perſons to ſlay or murder any of the King's high-treaſon. 
ſubjects within this land of Ireland, fuch perſons ſhall be deemed traitor 
attainted of high treaſon, likewiſe as it ſhould extend to our ſovereign 
Lord's perſon, and the chief lords hall have their eſcheats and forteitures 
of all lands, c. 

By the act 9 Ann. cap. 4. Nothing in the act 10 Zen. 7. Cap. 21. {hail be Appeals not 
taken to bar or take away the right of any perſons from bringing appeals taken away, 
A murder, but that ſuch appeals of murder may be brought, and ſuch 
Fore, proceedings, and judgment may be thereupon had, as might. 

ave been before making of the ſaid act. 
And by the 7 Will. 4. cap. 11. Every perſon who ſhall ſtab or thruſt any Stabbing 
perſon that hath not then any weapon drawn, or that hath not then firſt made felony 
ſtricken the party which ſhall ſe ſtab or thruſt, ſo as the perſons ſo ſtabbgg] without cler- 
or thruſt ſhall thereof die within the ſpace of fix months, although it ©” 
cannot be proved that the ſame was done of malice forethought, yet the 
party ſo offending and being thereof convicted, ſhall be excluded from the 
beneſit of their clergy. / 1. | 

This act ſhall not extend to any perſons which ſhall kill any perſon ſe de- Self defence, 
fendendo, or by misfortune, or in any other manner than as aforeſaid, nor Ce. allowed. 
thall extend to any perſons who in keeping the peace ſhall chance to com- 
mit manſlaughter, ſo as the ſaid manſlaughter be not committed W "Th 
And 
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and of purpoſe, under pretext and colour of keeping the peace, nor ſhy} 


extend to any perſons which in chaſtiſing or correcting his child or ſervant 
| ſhall beſides their purpoſe chance to commit manſlaughter. / 2. ; 


VI. Self-murder. 


Fado de fe. r. A felo de ſe, or felon of himſelf, is a perſon, who being of ſound 
mind, and of the age of diſcretion, voluntarily killeth himſelf. 3 7%. 54 
1 0 i. att, | | 
2. If a man give himſelf a wound, intending to be felp de ſe, and 
dieth not within the year and day after the wound, he is not els de |e, 
Inſt. 54. 
: y 3 Mr. Hawkins ſpeaks with ſome warmth againſt an unaccountable ng. 
Not 9 0. tion (as he calls it) which hath prevailed of late, that every one who 
kills himſelf muſt be non compos of courſe ; becauſe it is ſaid to be impoſ. 
ſible, that a man in his ſenſes ſhould do a thing ſo contrary to nature, and 
all ſenſe and reaſon. But he argues, that if this doctrine were allowable, 
it might be applied in excuſe of many other crimes as well as this; as for 
inſtance that of a mother murdering her child, which is alſo againſt na. 
ture and reaſon: and this conſideration, inſtead of being the higheſt ag. 
gravation of a crime, Would make it no crime at all, for it is certain a 
perſon non compos mentis can be guilty of no crime. 1+ Haw. 67. 1. 102, 
» 243 Ws | 
: And lord Hale ſays, it is not every melancholy or hypochondrical dif. 
temper, that denominates a man non compos, for there are few who com- 
mit this oftence, but are under ſuch infirmities ; but it muſt be ſuch an 
alienation of mind, as renders a perſon to be a madman, or frantick, or 
deſtitute of the uſe of reaſon, Which will denominate him non comprs. | 
| 1 | | 
ture 4. The offender herein doth incur a forfeiture of goods and chattels, 
but not of lands; for no man can forfeit his land, without an attainder 
by courſe of law. 3 In/t. 54. f 
Nor ſhall his goods be forfeited, until it be lawfully found by the oath 
of 12 men; and this belongs to the coroner to inquire of, upon view of 
the body. And if the body cannot be viewed, the juſtices in ſeſſions 
may inquire thereof; for they have power by their commiſſion to en- 
quire of all felonies : and a preſentment thereof found before them, en- 
titles the king to the forfeiture. 3 Ii. 54, 55. Dalt. c. 144. 
But nevertheleſs, the forfeiture ſhall relate to the time of the wound 
given, and not to the time of the death, or of the inquiſition. 3 /. 55: 
Dalt. c. 144.,, 1 Hale's Pl. 29. 1 Haw. 68. u. 101. þ 7 
But lord Hale, in his hiſtory of the pleas of the crown, ſeemeth to 
doubt, whether it ſhall relate to the time of the death only, and not to 
the time of the wound given. 1 H H. 414. 
Corruption of 5- Nor doth the offence work any corruption of blood, or loſs of 
blood. dower. 1 Haw. 68. u. 103. 8. +; 5 


Year and day. 


6. By 


l 
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6, By the rubrick in the common prayer, before the burial office Burial. 
confirmed by act of parliament, 13 C 14 C. 2. c. 4.) perſons who have 
id violent hands upon themſelves, {hall not have that office uſed at their 


interment. 


Horſes, 


Stealing of horſes belongs to title ILArceny, 


J. Buying of ſtolen horſes. 
II. Killing or matming burſes in the night, 


J. Buying of flolen horſes. 


1. B the 4 Ann. cap. 11. it is enacted, that the proprietor or chief places for ſel- 
keeper of every fair and market overt, ſhall appoint a particular ling horſes. 
open place where horſes, &. ſhall be uſed to be fold. / 1. 

2. In which place there ſhall be by the proprietor or keeper of the fair Entering 
or market, appointed one ſufficient perſon to take toll, and keep the ſame 
place from ten of the clock before noon until ſun-ſet every day of the fair 
and market, to enter the ſale, gift, or exchange, of every horſe, &c. 
ſold, exchanged, or paſſed away, upon pain to forfeit for every default 
twenty ſhillings. 

And on the bargain, exchange, or gift, of every horſe, &:c.in any 
fair or market, all the parties making the od, at. exchange, or gift, of 
every horſe, &c. ſhall be preſent, and alſo the horſe, &c. fold, exchanged, 
given, or put away, ſhall be produced before ſuch perſon ſo appointed. 

4. And when they are all preſent and not before, ſuch book-keeper, Book-keepers 
toll-keeper, or other perſon, ſhall write in a book the names, ſir- names, entries. 
and dwelling-places, of all the ſaid parties, and the colour with one ſpe- 
cial mark at leaſt of every ſuch horſe, c. on pain to forfeit for every de- 
fault twenty ſhillings. | | 

5. And the perſon appointed to be keeper of the ſaid book, ſhall within 
one day next after every ſuch fair or market, deliver his ſaid book to 
the proprietor, farmer, or chief keeper, of the ſaid fair or market, who 
ſhall then cauſe a note to be made of the number of all horſes ſold, ex- 
changed, Sc, at the ſaid market or fair, and ſhall ſubſcribe his name, or 
75 mark thereunto, on pain on every default therein to forfeit twenty 
millings. / 2. 

6. The fe gift, or exchange, in any fair or market overt, of any Property not 
horſe, Sc. that {hall be ſtolen, ſhall not alter the property, unleſs the ſaid altered. 
horſe, Sc. ſhall be in the time of the fair or market wherein the fame 
hall be ſo ſold, given, or exchanged, openly ridden, walked, or kept, by the 
ſpace of one hour together at the leaſt, betwixt ten of the clock in the 


morning and the ſun-ſetiing, in the open place of the fair or market 


bes horſes are uſed to be ſold, and not within any houſe or private 
Place, / 3 | 
7. And 
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Note of the 
entry. 


Offences. 


Penalties, 


| wh And alſo every fale, gift, or exchange of any 
mar 


_ rants by diſtreſs on the goods of every perſon making default and falc of 


the peace of every place where the judges of aſſize do not fit, ſhall in 


Horſes, 


7, And unleſs all the parties i the bargain, gift, or exchange 
ſhall alſo come together and bring the horſe, &. ſo ſold, exchanged, y 
given, to the open place appointed for the book-keeper, and there enter 
their chriſtian-names, ſir- names, and dwelling-places, in manner afore. 
ſaid, with the colour and one ſpecial mark at the leaſt of the horſes, G, 
in the keeper's book. 

8, No perſon ſhall in any fair or market, ſell, give, or exchange, any 
horſe, c. unleſs the book-keeper or chief officer of the market or ur, 
will take upon him perfect knowledge of the perſon that ſhall offer to 
ſell, give, or exchange, any horſe, and of his true chriſtian- name, ſir.- name, 
and place of reſidence, and ſhall enter all the fame his knowledge in a, 
book kept for ſale of horſes. /. 4. 

9. Or elſe that he ſo offering to ſell, give, or exchange, any horſe, 
ſhall bring to the book-keeper one credible perſon that will teſtify before 
ſuch book-keeper, that he knoweth the party that ſo ſelleth, Ge. ſuch 
horſe, Sc. and his true name, ſir- name, myſtery, and dwelling-place, 
and there enter in ſuch book as well the true chriitian-name, fir-name, 
myſtery, and place of abode of him who ſo ſelling, Sc. ſuch horſe, C. 
as of him who ſo ſhall avouch his knowledge of the ſame perſon, and 
{ſhall alſo enter the price that he ſhall have for the ſame, 

10. And no book-keeper ſhall enter any fale, gift, or exchange, of any 
horſe, unleſs he knoweth the party who ſo ſelleth, c. ſuch horſe, &. 
and his true chriſtian- name, ſir- name, myſtery or place of his reſidence, 
or the party who ſhall ſo avouch. 

11, And ſuch book-keeper {hall give to the perſon ſo buying or taking 
by.gitt or exchange, ſuch horſe, Sc. requiring and paying three pence 
for the ſame, a note in writing of the contents of. the ſame, ſubſcribed 
with his hand, | 

12. Upon pain that the perſon making any untrue avouchment, and 
every perſon ſo ſelling, giving or exchanging any horfe, without being 
known to the book-keeper or other officer aforeſaid, or without bringing 
ſuch a voucher cauſing the ſame to be entered, and every hook-kceper, 
toll-keeper, or other officer of fair or market neglecting to do his duty, 
ſhall ſeverally forfeit for every ſuch default twenty ſhillings, 

| in fair or 
et, not uſcd in all points according to the meaning of this act, fhall 
be void. : 2 

14. The ſaid ſeveral penalties to be recovered before the juſtices of aflize 
where they ſit, and where they do not fit, then before the juſtices of the 
peace at their ſeveral ares dls. and levied by their reſpective war. 


— - — 


ZS. IT, ny. ry trap oo my 


ſuch goods, returning the overplus, Ec, 


15. The judges of aſſize in their reſpective circuits, and the juſtices of 


their reſpective afſizes and ſeſſions within the limits of their commiſſion, 
inquire and determine all offences againſt this ſtatute. /. 5. 

16. All the penalties in this act, ſhall be the one half to the poor of 
the pariſh where the offence is committed, or other public work wu 
judge 


judges of aſſize and juſtices of the peace in their ſeſſions ſhall reſpectively 
order, and the other moiety to the perſon who will ſue for the ſame. 


|. 6. 
II. K illing or maiming horſes. 


1. By the 9 An. c. 11. If any perſon ſhall maliciouſly and willingly offence made 
maim, kill, or deſtroy any horſes, &c. every ſuch offence ſhall be ad. felony. 
judged felony, provided nothing herein contained ſhall extend to the 

gelding ſtone-horſes going at large. / 2. 

2. And by the 2 G. 1. c. 22. Where any perſon ſhall be convicted of Without cler- 
malicious and wilful maiming, killing, or deſtroying any horſes, &c. ac- sy. 
cording to /tat. 9 Ann. cap. 11. to prevent the maiming of cattle, ſuch per- 

ſons duly convicted, ſhall ſuffer death as in caſes of felony without beneſit 

of clergy. / 1. | 

4. It hall be lawful for the grand-juries of the reſpective counties hy Reward to 
preſentment to raiſe as other county charges are raiſed, any ſums not diſcoverers. 
exceeding ten pounds for any one Nane to be paid as a reward to any i 
perſon who ſhall diſcover any offender guilty of malicious maiming, 

killing, or deſtroying any horſes, Sc. or cattle contrary to the before 

recited act, which ſums of money when ſo raiſed, ſhall be paid to ſuch 

diſcoverer and proſecutor, in ſuch proportion as the grand jury ſhall in 

their reſpective preſentments preſcribe, after the conviction of ſuch offen- 

ders, and not otherwiſe. /. 2. 3 ä 

4. By 29 G. 2. cap. 12. If any perſon ſhall be procuring, aiding or Aceceſſaries. 
aſifting in the wilful or malicious killing, maiming, or houghing any 

horſes, every perſon ſo offending, being lawfully convicted, ſhall be 

adjudged guilty of felony without benefit of clergy. 

5. Sect. 8. Any perſon who ſhall diſcover and proſecute to conviction Reward to 
any ſuch felon, ſhall be entitled to a reward of ten pounds. diſcoverers. 
And if ſuch diſcoverer and proſecutor be a party concerned in ſuch 

felony, he ſhall not only be entitled to the reward of ten pounds, but to 
his pardon for any felony before that time by him or her committed 
againſt this act. 


Horſe⸗ races. 


. Dy the 13 Ges. 2. cap. 8. Any perſons who run or ſhall cauſe to be Running for 
run any horſe, mare, or gelding, for any wager, ſums of money, leſs than 20%. 
or any prize, plate, or other goods of leſs value than twenty pounds, g 
ſhall for every ſuch offence forfeit ſuch horſe, and alſo the further.ſum of 
twenty pounds. /. 12. 
2. Andevery perſon who ſhall wilfully he preſent at ſuch race or horſe- 
courſe, ſhall forfeit five ſhillings. 
| „„ 3. All 
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Forfeiture to 
be valued. 


Horſes to be 


ſeized. 


Appeal. 


Horſe-races. 


3. All which forfeitures and penalties ſhall be recovered before any 
juſtice of the peace or chief magiſtrate within their reſpective juriſdiq. 
ons, who upon confeſſion of the parties or due proof upon the oath gf 
one credible witneſs, may hear and determine the fame, and by warr,,, 
under their hand and ſeal directed to a conſtable, ſeize ſuch horſe, 10 
forfcited, and levy ſuch ſums adjudged againſt any ſuch perſons, by 
diſtreſs and fale of their goods, rendering the overplus, if any, to the 
owners. 

4. And if in ſix days after iſſuing ſuch warrant, ſuch horſe, e, can. 
not be found and ſeized by ſuch conſtable, ſuch juſtice or chief ragiſtrate 
Hall upon examination of one witneſs, aſcertain the value of fuch horſe 
Ec. and by his warrant levy ſuch value by diſtreſs and ſale of the offen. 
ders goods, in manner as aforeſaid. 

5. And in caſe ſuch penalties ſo forfeited and adjudged are not paid, ot 


the offender hath not ſufficient goods on which the ſame can be levied, 


they ſhall be put in the ſtocks for three hours. 

6. And all high and petty conſtables are hereby required to ſeize al 
ſuch horſes, Sc. ſo ſoon as may be after ſuch races, and carry them he. 
fore the next juſtice or chief magiſtrate, that the offenders may be pro. 
ceeded againſt in manner aforeſaid. 

7. Provided, that where ſuch penalty or forfeiture exceeds ten pounds, 
and any perſon thinks him/elf aggrieved by any adjudication, he may ap. 
peal to the next going judge of aſſize, who in a ſummary way may finally 


determine the ſame. 


Corporation 
of horſe- 
breeders. 


General iſſue, 


Treble coſts, 


8. All ſums of money ſo levied, and the money ariſing by the fale of 
ſuch horſe, Sc. which the perſon' ſeizing the ſame is hereby authorized 
to ſell, ſhall be diſtributed, one third part thereof to the poor of the 
pariſhes where ſuch races were, one other third part thereof to the inc. 


porated ſociety for promoting Engliſh prote/tant ſchools, and the other third | 


part to the informer. /. 13. 

9. Provided, that it ſhall be lawful for the corporation of horſe-breeders 
in the county of Down, incorporated under his Majeſty's charter, to 
continue their races according to the powers given them by the ſaid 
charter, without being ſubject to any of the penalties mentioned in this 
act. | 
10. No perſons ſhall be proſecuted for any of the offences committed 
a 
after the offence committed. | 

11. If any ſuit ſhall be proſecuted for any thing done in purſuance of 
this act, ſuch ſuit ſhall be commenced within three calendar months next 
after the fact was committed, and ſhall be laid or brought in the county 
or place where the cauſe of action ſhall ariſe, and the defendants may 
plead the general iſſue, &c. 

12. And if the plaintiffs ſhall become non-ſuited or diſcontinue their 
ſuits, or if upon demurrer judgment ſhall be given againſt the plaintifls, 
the defendants ſhall recover treble coſts, 


- Houſe 


pap this act, unleſs they be proſecuted for the ſame within three months 
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I ORD Coke ſaith, that hue and cry (called in ancient records Meaning of 1 
hutgſium & clamor do mean the fame thing; for that Hue r in the words. 

French is to hoot or ſhout, in Engliſh to cry. 2 Inſt. 173. 3 In. 116. 

But ſince it appeareth by the old books (of which alſo lord Coke maketh 
obſervation, 2 J. 173.) that hue and cry was anciently both by horn and 
by voice, it may ſeem that theſe two words are not ſynonymous, but that 
this hute/rum or hooting is by the horn, and crying by the voice; with which 
alſo accordeth to the French word huchet, which ſignifieth a huntſman's b 
horn : So that hue and cry in this ſenſe will properly ſignify a purſuit by #% 
horn and by voice. Which kind of purſuit of robbers by blowing a k 
horn, and by making an outcry, is {aid to be practiſed alſo in Scotland. 
And this blowing of a horn, by way of notice or intelligence, in other 
caſes as well as in the purſuit of felons, ſeemeth to have been in uſe of very 
ancient time: for amongſt the laws of Mihtred king of Kent, in the year 
696, this is one; that“ if a ſtranger go out of the road, and neither 
« ſhout nor blow a horn, he ſhall be taken for a thief.” 
2. Hue and cry is the old common law proceſs after felons, and ſuch as Hue and e 
have dangerouſly wounded any perſon. And this hath received great what, 97 
countenance and authority by ſeveral acts of parliament. 2 H. H. 98. 
. To prevent felonies: In walled towns the gates ſhall be ſhut from 


fun ſetting to fun riſing : and none ſhall lodge within the town, from Watches te 


be kept. 


nine of the clock till day, unleſs his hoſt will anſwer for him. In other 
towns, watches ſhall be kept : and if a watchman arreſt a night walker, 
and he diſobey and fly, the watchman may make hue and cry. 13 Ed. 1. 
1 . 4 8 | 

4. When any felony is committed, or any perſon is grievoully and 
dangerouſly wounded, or any perſon aſſaulted and offered to be robbed, 
either in the day or night; the party grieved, or any other, may reſort 
to the conſtable of the vill; and, 1. Give him ſuch reaſonable aſſurance 
thereof, as the nature of the caſe will bear. 2. If he knows the name 
of him that did it, he muſt tell the conſtable the ſame. 3. If he know it 
not, but can deſcribe him, he muſt deſcribe his perſon, or his habit, or 
his horſe, or ſuch circumſtances as he knows, which may conduce to his 
diſcovery. 4. It the thing be done in the night, ſo that he knows none 
of theſe circumſtances, he muſt mention the number of the perſons, or 
the way they took. &5. If none of all theſe can be diſcovered, as where 
$ 2 robbery, or burglary, or felony is committed in the night, yet they are 
to acquaint the conſtable with the fact, and deſire him to ſearch in his 
town tor ſuſpected perſons, and to make hue and cry after ſuch as may 
be probably ſuſpected, as being perſons vagrant in the ſame night; for 
many circumſtances may ex pg facto be uſeful for diſcovering a malefactor, 
Which cannot be at firſt found. 2 H. H. 100, 101. 3 Inst. 116. 

L112 5. For 
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Application to 
the conſtable. 
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432 Hue and Cry, 
Juſlice's War- 5. For levying hue and cry, although it is a good courſe to have the 
rant. warrant (A) of a juſtice of the peace, when time will permit, in order to 

prevent cauſeleſs hue and cry; yet by the frame of the ſtatutes it js 10 
means neceſſary, nor is it always convenient; for the felon may eſca 
before the warrant be obtained: and hue and cry was part of the! 
before juſtices of the peace were ſirſt inſtituted. 2 H. H. gg. 
Conftable to 6. And the duty of the conitable 1s, to raiſe the power of the town 
raiſe the town. as well in the night as in the day, for the proſecution of the offender ; 
In/?. 116. | 
And to ſearch, 7. And upon hue and cry levied againſt any perſon, or where any hye 
and cry comes to a conſtable, whether the perſon be certain or uncertain, 
the conſtable may ſearch ſuſpected places within his vill, for the appre. 
hending of the felons. 2 H. H. 103. 


aw, 


Breaking 8, But though he may ſearch ſuſpected places or houſes, yet his entry 
_ to muſt be by the doors being open ; for he cannot break open doors barely 
alcil, 


to ſearch, unleſs the perſon againſt whom the hue and cry is levied he 
there, and then it is true he may ; therefore in caſe ſuch ſearch, the 
breaking open the door is at his peril, namely, juſtifiable, if he be there; 
not juſtifiable, if he be not there: But it mult be always remembered, 
that in caſe of breaking open a door, there muſt be firſt a notice given to 
them within of his buſineſs, and a demand of entrance, and a refuſal, 
before the doors can be broken. 2 H. H. 103. 2 Haw. 86. n. 138. 
cap. 14. | 
Notice to the 5 If the perſon, againſt whom the hue and cry is raiſed, be not found 
next conſta- in the conſtable wick, then the conſtable ſhall give notice to the next con. 


ble. ſtable, and he to the next, until the offender be found, or till they come 

to the ſea ſide. And this was the law before the conqueſt. 3 Inf. 116, 
ind is the 10. And the officer of the town where the felony was done, as allo every 
next. officer to whom the hue and cry ſhall afterwards come, ought to ſend to 


every other town round about him, and not to one next town only, 
And in ſuch caſes it is needful to give notice in writing (to the purſuers) 
of the things ſtolen, and of the colour and marks thereof, as alſo to de- 
ſcribe the perſon of the felon, his apparel, horſe, and the like, and 
which way he is gone, if it may be. Dalt. c. 54. 

What ſhall be 11. But if the hue and cry be upon a robbery, burglary, manſlaugh- 
done wang ter, or other felony committed, but the perſon that did the fact is neither 
ada, be de. known nor deſcribable by perſon, clothes, or the like, yet ſuch a hue and 
ſeribel. cry is good, as hath been ſaid, and muſt be purſued, though no perſon 

| certain be named or deſcribed. 2 H. H. 103. | 
And therefore in this caſe, all that can be done is, for thoſe that purſue 
the hue and cry, to take ſuch perſons as they have probable cauſe to ful 
pect ; as for inſtance, ſuch perſons as are vagrants, or ſuch ſuſpicious pel- 
{ons as come late into their inn or lodgings, and give no reaſonable ac- 
| count where they had been, and the like. id. | 
All perſons 12. By the ſtatute of the 3 Ed. 1. c. 9. All ſhall be ready and appa- 
ſhall follow relled at the commandment and ſummons of ſheriffs, (or conſtables, 
the hue and 2 Iyt. 171.) and at the cry of the country, to ſue and arreſt felons; on 


. pain of a grievous fine. And if default be found in the lord of the frau 
Es chile, 
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chiſe, the king ſhall take the franchiſe to himſelf ; and if in the ſheriff or 
other offer, they ſhall have one year's impriſonment, and ſhall make a 
jevous fine. | 
Ta by the ſtatute of the 13 Ed. 1. fe. 2. c. 1. It is likewiſe enacted, 
that immediately upon robberies and felonies. committed, freſh ſuit ſhall 
de made from town to town, and from county to county. 
And no hue and cry {hall be lawful, except it be by horſemen and foot- 
men. 105 11 C. 1. c. 13. % 7. | | 
And the life of hue and cry is freſh ſuit. 3 In/. 117. 
13. If the perſon purſued by the hue and cry be in a houſe, and the Breaking 
doors are ſhut, and refuſed to be opened on demand of the conſtable, and doors to arreſt 
notification of his buſineſs, he may break open the doors; and this he on purſuit. 
may do in any caſe, where he may arreſt, though it be only a ſuſpicion of 
felony ; for it is for the king and commonwealth, and therefore a virtual 
non omittas is in the caſe : and the ſame law is, upon a dangerous wound 
given, and a hue and cry levied upon the offender. 2 H. H. 102. 


may be killed; and the neceſſity excuſeth the conſtable. 2 H. H. 102. burſuit. 

15, If hue and cry be raiſed againit a perſon certain for felony, though Arreſting an 
poſhbly he is innocent; yet the conſtables, and thoſe that follow the hue nocent per- 
and cry, may arreſt and impriſon him in the common gaol, or carry him“ 
to a juſtice of the peace, to be examined where he was at the time of the 
felony committed, and the hike. 2 H. H. 102. 

16. If the hue and cry be not againſt a perſon certain, but by deſcrip- Arreſting a 
tion of his ſtature, perſon, clothes, horſe, and the like; yet the hue and perſon by de- 
cry doth juſtify the conſtable, or other perſon following it, in appre- {cription. 
hending the perſon ſo deſcribed, whether innocent or .guilty : for that is 
his warrant ; it is a kind of proceſs that the law allows of, not uſual in 
other caſes, namely, to arreſt a perſon by deſcription. 2 H. H. 103. 

17. In caſe of hue and cry once raiſed and levied, on ſuppoſal of a fe- Caſe of arreſi- 
lony committed, though in truth there was no felony committed, yet - any Rate 
thoſe that purſue hue and cry, may arreſt and proceed, as if fo be'a fe- iht ng 
lony had been really committed. | | 
And therefore the juſtification of an impriſonment by a perſon upon 
ſuſpicion, and by a perſon (eſpecially a conſtable) upon hue and cry le- 
vied, do extremely differ; for in the former caſe, there mult be a felony 
averred to be done, and it is iſſueable; but in the latter, to wit, upon 
hue and cry, it need not be averred, but the hue and cry levied upon in- 
formation of a felony is ſufficient, though perchance the information 
were falſe. | | 8 
And the reaſons hercof are theſe; 1. Becauſe the conſtable cannot ex- 
amine the truth or falſhood of the ſuggeſtion of him that firſt levied it, 
for he cannot adminiſter to him an oath; and ſhould he forbear his pur- 
ſuit of the hue and cry till it be examined by a juſtice of the peace, the 
telon might eſcape, and the purſuit would be loſt and fruitleſs. 2. Be- 
cauſe the conſtable is by the ſeveral acts of parliament compellable to 
purſue hue and cry; and he is puniſhable, and ſo are thoſe of the vill, 


if they do it not. 3. Becauſe he that firſt raiſeth a hue and cry, where 
no 


14. And it ſeems in this caſe, that if he cannot be otherwiſe taken, he Killing in the 


ing upon hue - 
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no felony is committed, that is, he who giveth the falſe information 1 
ſeverely puniſhable by fine and impriſonment, if the information he 
falſc. 
And therefore if he raiſe hue and cry upon a perſon that is innocent 
yet they that purſue the hue and cry may juſtify the impriſonment of 
that innocent perſon ; and the raiſer is puniſhable : and by the ſame reg. 
ſon, if he give notice of a felony committed, where there was in truth 
none. 
And here the juſtiſication of the impriſonment is mixed, partly upon 
the hue and cry, and partly upon their own ſuſpicion; and therefore 
1. In reſpect that it is upon hue and cry, there needs no averment, that 
the felony was done, if the arreſt be by that conſtable that firſt received 
the information, and ſo raiſed the hue and cry; or if the arreſt were 
made by that conſtable, or thoſe vills, to whom the hue and cry came 
at the ſecond hand, it muſt be averred, that ſuch a hue and cry came to 
them, purporting ſuch felony to be done. 2. But alſo inaſmuch as the 
hue and cry neither names nor deſcribes the perſon of the felon, but 
only the felony committed, and therefore the arreſt of this or that Par- 
ticular perſon is left to the ſuſpicion and diſcretion of the conſtable, or 
of the people of the ſecond or third vill, he that arreſts any perſon upon 
ſuch general hue and cry, muſt aver that he ſuſpected, and ſhew a rea- 
ſonable cauſe of ſuſpicion. 1 
Perſons taken 18. It ſeems that they who are taken upon freſh hue and cry, are not 
on hue and hgjlable, as being to be accounted amongſt thoſe perſons, who are under 
1 a violent preſumption of guilt. 2 Haw. 98. n. 154. /. 41. 
High conſta= 19. By the 13 Ed. 1. . 2. c. 6. ' Conſtables of hundreds ſhall be 
bles to pre- choſen, who ſhall preſent before juſtices aſſigned, defaults of the ſuits 
* of towns, and all ſuch as lodge ſtrangers in uplandiſh towns, for whom 
they will not anfwer. 58; 
Puniſhment of 2g, And they which levy not hue and cry, or purſue not upon hue 
thoſe who fol- and cry, may be indicted, fined, and impriſoned. 3 Inft. 117. 


] th 2 a . . 7 a 
n 2 5 us 21. And it is an article of the leet, to inquire of hues and cries levied 


leet to in- a 
quire. 


A Warrant to levy hue and cry on a robbery having been 
committed. 


6f „as elſewhere, to whom the ęxecution hereof 


Lo all conſtables and other officers, as well in the ſaid county 
f doth or ſhall belong. 


HERE AS A. I. 7 in the county 0 yeoman, hath 

this day made information upon oath before me J. P. eſquire, one of his 
Majyeſty*s juſtices of the peace in and for the ſaid county of W. that on this 
preſent day 0 — in the year of the reign of be- 
twixt the hours of three and four in the afternoon of the ſame day, at a place 


called in the ſaid county of W. in the king's highway there, two male- 
f factors 


* 


Hue and Cry, 


Art and felons to him the ſaid A. I. unknown, in and upon him the ſaid A.1. 
then and there being in the peace of God and of our lord the king, feloniouſly did 
make an aſſault, and him the ſaid A. I. then and there feloniouſly did put in 
reat frar and danger of his life, and the ſum of of lawful money of 
Great Britain, of the goods and chattels of him the ſaid A. I. from the perſon, 
and again/t the will of him the ſaid A. I. then and there violently and feloni- 
%% did ſteal, take, and carry away ; and that one of the ſaid malefafors and 
ant, to him the ſaid A. I. unknown, is a tall, ſtrong man, and ſeemeth to be 
about the age of — years, is pitted in his face with the ſmall pox, and hath 
the ſcar of a wound under his left eye, and had then on a dark brown riding 
cat, &c. and did ride upon a bay gelding with a tar on his forehead ; and the 
other, &c. And that after the ſaid felony and robbery committed, they the ſaid 
malefaftors and felons to him the ſaid A. I. unknown, did fly, and withdraw 
themſelves to places unknown, and are not yet apprehended : Theſe are therefore 
| to command you forthwith to raiſe the power of the towns within your ſeveral 
precintts, and to make diligent ſearch therein, for the perſons above deſcribed, 
and to make freſh purſuit and hue and cry after them from town to town, and 
from county to county, as well by horſemen as by footmen ; and to give due notice 
hereof in writing, deſcribing in ſuch notice the perſons and the offence afore- 
ſaid, unto every next conſtable on every fide, until they ſhall come to the ſea 
ſhore, or until the ſaid malefactors and felons ſhall be apprehended ; and all per- 
ſons whom you or any of you ſhall, as well upon ſuch ſearch and purſuit, as other- 
wiſe apprehend or cauſe to be apprehended, as juſtly ſuſpefted for having com- 
mitted the ſaid robbery and felony, that you do carry forthwith before ſome one 
ef his ſaid Majeſty's juſtices of the peace in and for the county where he or they 
ſhall be ſo apprehended, to be by ſuch juſtice examined, and dealt withal accord- 
ing to law. And hereof fail you not reſpectively, upon the peril that ſhall enſue 
thereon. Given under my hand and ſeal, at in the ſaid county of W. 


the day of 


aforeſaid, in the year aforeſaid, 


5: Is 


435 


* 


— — — — — 
— — 


— 
— 


h is 8 2 
- n — 
Cot 


3 
= 


———— 


* — _— 
"= 2 „ 


fl - 
, 
1 g 
, i 
: + 
* R 
. 
16 
4 
* 


Jndictment. 


I. Indiftment, what. 

II. What offences are indidtable. 

TIT. Within what time an indi ment ſhall be orought. 

IV. How far ſeveral offenders or ſeveral offences may be joined in 
one indictment. 

V. Whether the grand jury may examine witneſſes againſt the 
king. 

VI. How many witneſſes are requiſite to an indietment. 

VII. Whether a grand jury may find an indittment ſpecially. 

VIII. Indiftment to be in Engliſh. 

IX. Form of an indictment. 

X. Charges of an indi&ment. 


J. Indictment, what. 


NDICTMENT cometh of the French word enditer, and ſignifieth in 

law, an accuſation found by an inqueſt of twelve or more upon their 
oath. And as the appeal is ever the ſuit of the party, fo the indictment is 
always the ſuit of the King, and, as it were, his declaration; and the 
party who proſecutes it, is a good witneſs to prove it. And when ſuch 
accuſation 1s found by a grand jury, without any bill brought before 
them, and afterwards reduced to a formed indictment, it 1s called a 
preſentment ; and when it is found by jurors returned to inquire of that 
particular offence only which is indicted, it is properly called an ingquifition. 
I Inſt. 126. 2 Haw. 209. u. 300. /. 3. 


II. What offences are indictable. 


There can be no doubt, but that all capital crimes whatſoever, and alſo 
all kinds of inferior crimes of a publick nature, as miſpriſions, contempts, 
diſturbances of the peace, oppreſſions, and all other miſdemeanors what- 
ſoever of a publick evil example againſt the common law, may be indicted; 
but no injuries of a private nature, unleſs they ſome way concern the 
king. 2 Haw. 210. ib. , 4. | | 

Alſo it ſeems to be a good general ground, that wherever a /tatute pro- 
hibits a matter of a publick grievance to the liberties and ſecurity of a 
ſubject ; or commands a matter of publick convenience, as the repairing 
of the common ſtreets of a town; an offender againſt ſuch ſtatute Is 
puniſhable, not only at the ſuit of the party grieved, but alſo by way ot 
indictment for his contempt of the ſtatute, ' unleſs ſuch. method of pro- 
cceding do manifeſtly appear to be excluded by it. Yet if the party 

; ? | offending 


0 , 


| Indictment. 
offending hath been fined to the king, in the action brought by the party 
2s it is {aid that he may in every action for doing a thing prohibited by 
kante)! it ſeems queſtionable, whether he may afterwards be inꝗicted, 
becauſe that would make him liable to a ſecond fine for the fame*ofence. 
2 Haw: 210. n. 30. / 4: oy | . 9 wy 71131 FIT FC l FUE. ; 
But if a ſtatute extend only to private perſons; or if it extend to all 
rſons in general, but chiefly concern difputes of à private nature, as 
thoſe relating to diſtreſſes made by lords on their tenants ; it is faid that 


offences againſt ſuch ſtatute will hardly bear an indictment. 2 Haw. 


Allo where a ſtatute makes a new offence; and appoints a Sarticular 
method of proceeding, without mentioning an indictment, it ſeemeth 
to be ſettled at this day, that it will not maintain an indictment. 2 Haro. 
Hook a5 vs EA HE ASSET IF 20 D311 71 
But lord Hale diſtinguiſhes upon this, and ſays, that if a ſtatute pro- 


hibit any act to be done, and by a ſubſtantive clauſe gives a recovery by 


action of debt, bill, plaint, or information, but mentions not an indic- 
ment; the party may be indicted upon the prohibitory clauſe, and there- 
upon fined, but not to recover the penalty; but then it ſeems the fine 
ought not exceed the penalty ; but it the aft be not prohibitory, but on- 
ly that if any perſon ſhall do ſuch a thing, he ſhall forfeit ſo much, to be 
recovered by action of debt, bill, plaint, or information; then he can- 
not be indicted for it, but the proceeding muſt be by action, bill, plaint, 
or information. 2 H. H. 171. F | 
Alſo, where a ſtatute adds a farther penalty, to an offence prohibited 
by the common law ; there can be no doubt, but that the offender may 
be ſtill indicted, if the proſecutor thinks fit, at the common law. And 
if the indictment for ſuch offence conclude again/t the form of the ſtatute, 
and cannot be made good as an indictment upon the ſtatute, it ſeems 
to be now ſettled, that it may be maintained as an indictment at com- 
mon law. 2 Haw. '211. ib. 121,137 UL cee Mot g YE WE 
A fact amounting to a felony, is not indictable as a treſpaſs. ' L. Raym. 
712. 5 FFV FVV 
In the caſe of K. and Balme, T. 17. G. 34. The defendants were in- 
dicted for diſobeying an order of juſtices upon the ſtatute 13 G. 3. c. 78. 
for the widening of a highway. It was objected, that a ſummary method 
of proceeding before the juſtices being directed by the ſtatute, the proſe- 
cution ought to have been in that form, and not by way of indictment. 
But by the court, OTIS an order of juſtices is an offence at copimon 
law, and therefore the proſecutor might proceed either way ; the penalty 
given by the ſtatute is only accumulative. Cowper, Rep. 648. 


III. Within aubat time an indict ment ſhall be brought. - 


By the 2 G. c. 20. All indictments upon any ſtatute penal, whereby 


the forfeiture is limited to the king, ſhall be ſued within two years after 


the offence committed: if the forteiture is limited to the king and pro- 
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ſecutor, the ſuit ſhall be in one year; and in default thereof, the ſame 
ſhall be ſued for the king, within two years after that year ended. But 
where a ſtatute limits a ſhorter time, the ſuit ſhall be brought within ſuch 
time hmited. $ b--3 | 2 7 1. Def # +7230. 8 | 

But for indictments of felonies, and other miſdemeanors where there 
is no forfeiture: to the king, or to the king and proſecutor, no time i; 
limited by any ſtatute ; but the ſeveral acts of general pardon have the 
effect of a like limitation. „ >. 


IV. How far ſeveral offenders or ſeveral offences may be joined in one 


1. If there be one offender, and ſeveral offences committed by him, a; 
burglary and larceny, they may be contained in one indictment. 2 
H. H. 172. 3 | q 

But 5 of XK. and Clendon, T. 4 G. 2. There was an indict. 
ment ſetting forth, that the defendant made an aſſault upon Sarah Beat. 

Fand . Elizabeth. Cooper, and did them beat, wound, and evil intreat, 
ter verdict for the king, it was moved in arreſt of judgment, that 
theſe were two diſtinct: offences, and therefore could not be laid in the 
ſame indictment; and of that opinion was the court, and the judgment 
was arreſted. Str. 870. | | | 

But in the caſe of the King and Benjield and Saunders, E. 33. G. 2. 
the court held the caſe of Clendon not to be law; and ſaid, cannot the 
king call a man to an account for a breach of the peace, becauſe he broke 
two heads inſtead of one? It is a proſecution in the 8 name for the 
offence charged; and not in the nature of an action, where each perſon 
injured, is to recover ſeparate damages. Burr. Rep. 984. 

2. If there be ſeveral gffenders that commit the ſame 4 though in 
law they are ſeveral offences in relation to the ſeveral offenders, yet they 
may be joined in one indictment; as if ſeveral commit a robbery, or 
burglary, or murder. 2 H. H. 173. 

So in the aforeſaid caſe of K. and Benfield and Saunders, which was 
for defendants ſinging a libellous ſong againſt ohn and Jane Coole, the 
court held that this being a joint a& done by both, (for they had both 
joined in the act of ſinging the libelous matter) therefore they might 
well be joined in one and the ſame indictment. Burr. os 985. 

3. And ſo it is, though the offences are of ſeveral degrees, but dependant 
one upon another, as the principal in the firſt degree, and the principal 
in the ſecond degree, to wit, preſent, aiding, and abetting the principal, 
and acceſſary before or after. 2 H. H. 173. 

4. Alſo ſeveral perſons may be indicted in the ſame indictment for 
ſeveral offences of the ſame nature, as for keeping diſordely houſes ; but 
the indictmet ought to ſet forth that they ſeverally did ſo. 2 H. H. 173. 

And this is only to be underſtood where the offences may be joint, 3s 
in extortion, maintenance, receiving ſtolen. goods, and the like; * 


not where the offence is a ſeparate act in each, as in the caſe of K. 2 
EE | in ea r 


Indictment. 


Philips and others, M. 5 G. 2. Six were indicted in one indictment 
for perjury, and four of them pleading were convicted. It was moFeg. 
in arreſt of judgment, that the crime of perjury is. in its nature ſeveral, 
and two cannot be indicted together, . And. by the court, There may be 
great inconveniencies if this is allowed; one may be deſirous to have a 
certiorari, and the other not; the jury on the trial of all, may apply 


evidence to all, that is but evidence againſt one: And they cited a caſe, 


J. 6 An. Q. againſt Hodg/on and others, where two were indicted for 
being ſcolds, and compared to barratry, and it Was held not to lie. And 
in the principal caſe judgment was arreſted. Str. 921. . 
In like manner, E. 11 G. K. againſt Won and others. There was 
an indictment againſt ſix jointly and ſeverally for exerciſing a trade; 
and quaſhed, becauſe there ought to be diſtinct indictments. Str. 623. 
Larcenies committed of ſeveral things, though at ſeveral times, and 
from ſeveral perſons, may be joined. in one indictment. 2 H. H. 173. 


V. Whether the grand jury may examine witneſſes againſt the king. 


Lord Hale ſays, that the grand jury at aſſizes or ſeſſions ought only 
to hear the evidence for the king, and in caſe there be probable evidence, 
they ought to find the bill, becauſe it is but an accuſation, and the party 
is to be put on his trial afterwards, 2 H. H. 157. 
Which doctrine is allo laid down by chief juſtice Pemberton in the caſe 
of the earl of Shg ah . RG 5 

But the learned Editor of Hale's Hiſtory obſerves upon this, that Sir 
Joon Hawles in his remarks on the ſaid caſe, Sr. Tr. V. 4. p. 183. unan- 
ſwerably ſhews, that a grand jury ought to have the ſame perſuaſion of 
the truth of the indictment as a petty jury, or a coroner's inqueſt ; for 
they are worn to preſent the truth, and nothing but the truth. | 

And lord Coke ſays, that ſeeing indictments are the foundation of all, 
and are commonly found in the abſence of the party accuſed, it is neceſ- 


fary there ſhould be ſubſtantial proof. 3 It. 25. 


VI. How many witneſes are requiſite to an indictment. 


An indictment may be found upon the oath of one witneſs only, unleſs 
it be for high treaſon, which requires two witneſſes. 2 Haw. 256. u. 


363. / 129. And unleſs, in any inſtance, it be otherwiſe ſpecially di- 


2 - 


rected by act of parliament. 


FR 


It ſeems to be generally agreed, that the grand jury may not find part 
of an indictment to be true, and part falſe; but muſt either find a true 
bill or ignoramus for the whole; and that if they take upon them to find 
it ſpecially, or conditjonally, or to be true for part only, and not for the 
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440 : Indictment, 
reſt, the whole is void, and the party cannot be tried upon it, but ought 
to be indicted anew. 2 Haw. 210. n. 300. . 2. 
But where there are two counts in the indictment, as one for a riot 
another for an affault; the ſame may be conſidered as two diſtin& 5 
dictments; and the jury may affirm the bill as to one of the counts, and 
reject it as to the other. Cowper, Rep. 325. Rex v. Fieldhouſe. 


„ | | | f | | | 
VIII. Indictment to be in Engliſh. 


All indictments, informations, inquiſitions, and preſentment, ſh! 
be in Engliſh, and be written in a common legible hand, and not court 
hand; on pain of 50. to him that iaall ſue in three months. 11 Gee. 2. 
cap, 6. | gol en Mito 22) 
IX. Form of an indiftment. 
In order to underſtand this matter rightly, it is judged requiſite firſt 
to inſert the intire form of an indictment, and then to take it in pieces, 
and explain the ſeveral parts of it in their order. 
The inftance which is choſen is on the ſtatute of ſtabbing. '1 J. . 8. 
The caption of the indictment is no part of the indictment itſelf, but 
is the ſtyle or preamble, or return that is made from an inferior court to 
a ſuperior, from whence a certiorari iſſues to remove; or when the 
whole record is made up in form; for whereas the record of the indict- 
ment, as it ſtands upon the file in the court where it is taken, is only thus, 
T he jurors for our lord the king upon their- oath preſent ; when this comes to 
be returned upon a certiorari, it is more full and explicit, as follows: 
2 H. H. 166. | F 


Dublin. A T the general quarter, ſeſſiant of the peace holden at Kilmainham 

in and for the county aforeſaid, the ſeventh day of April in the 

firſt year of the reign of our ſovereign lord George the third of Great Britain, 

France, and Ireland, king, defender of the faith, and ſo forth, Before J. P. 

and K. P. eſquires, and others their aſſociates, juſtices of our ſaid lord the king, 

aſſigned to keep the peace of our ſaid lord the king in the ſaid county, and alſo ti 

hear and determine divers felonies, tre/paſſes, and other miſdemeanors in the ſaid 

county committed by the oath of good and lawful men of the county afore- 

ſaid, fworn and charged to inquire for our ſaid lord the king, and for the body of 
the county aforeſaid, it is preſented; © 

| That Jobn Armſtrong late of —— in the county aforeſaid, yeoman, nut 

| having God before his eyes, but being moved and ſeduced by the inſtigation of th? 

- devil, on the thirtieth day of March in the jir/t year of the reign of our ſaid 

ſovereign lord George 10 third of Great Britain, France, and Ireland, ling, 

defender of the faith, and fo forth, at the hour of nine in the afternoon of tht 

Jame day, with force and arms, at —— geforeſaid in the county aforeſaid, in 

and upon one George Harriſon in the peace of God and of our ſaid lord tht 5 

: ; . then 


Indictment. 
hen and there being (the aforeſaid George Harriſon not having any weapon 
n, nor the aforeſaid George Harriſon having firſt ftricken the ſaid 


hen draw f ; 
fohn Armſtrong) felonioufly did make an afſault ; and that the a ore/aid John 
Armſtrong, with a certain drawn ſword, of the value of five ſhillings, which 


be the ſaid John Armit rong in his right hand then and there had and held, the 
iid George Harrifen in and upon the right fide of the belly near the ſhort 
ribs of him the ſaid” George Harriton, (the aforeſaid George Harriſon as is 
afurefaid then and there not having any weapon lrawn, nor the aforeſaid George 
Harriſon, then and there, having fir/t ſtricken the ſaid John Armſtrong) then 
and there felenioufly did ſtab and thrygt, giving unto the ſaid George Harriſon 
then and there with the ſword aforeſaid, in form aforeſaid, in and upon the 
right fide of the belly near the ſhort ribs of him the ſaid George Harriſon, one 
m;rtal. wound of Ihe breadth of one inch, and of the depth of nine inches; of 
which ſaid. mortal wound, he the ſaid George Harriſon then and there in- 
fantly died: And fo the jurors aforeſaid upon their cath aforeſaid do ſay, that 
the ſaid John Armſtrong him the ſaid George Harriſon on the aforeſaid thir- 
tieth day of March in the year afercſaid, at — aforeſaid in the county 
aforeſaid, in manner and form aforeſaid, feloniouſly did kill; againſt the peace 
of our ſaid lord the now king, his crown and dignity, and againſt the form of 
the ſkatutè in ſuch caſe. made and provided. 


Dublin | The name of the county muſt be in the margin, or repeated 
in the body of the caption. 2 H. V. 166. 


At the general quarter-ſeſſions of the peace] The court where the indict. 
ment is made, muſt be exprefled ; otherwiſe the caption is erroneous. 


1H, H. 166. 2 Haw. 252. n. 358. /. 118. 


Holden at in and for the county.cfareſaid ] It muſt appear where che 
ſeflions was held ;. and that the place, where it was held, is within the 


extent of the commiſſion. 2 H. H. 166. 


The ſeventh day of April in the jirft year of the reign of our ſovereign lord 
George the third] It hath been adjudged, that if the caption of che in- 
dictment deſcribe the ſeſſions holden in the time paſt, and not in the time 
preſent ; or as holden on ſuch a day in ſuch a year of the king, without 
aſcertaining what king, it is inſufficient. But it ſeems to be agreed, that 
it is ſufficient to. expreſs the year of the king, without adding that of our 


lord. 2 Haw. 25 5. n. 362. f 127. 


. The ſeventh day] Figures to expreſs numbers are not allowable in an 
indictment ; but numbers muſt be expreſſed in words. 2 H. H. 170. 
Cr. Cir. 109. Andr. 137. H. 11G. 2. K. and Haddock. Or at leaſt in 


Roman numerals. Str. 261. H. 6. G. K. and Philips. 


Before J. P. and K. P. e zuires and others their afſeciates} It is not neceſ- 


fary to name all the juſtices, but only ſo many as are enabled to hold a 
7 ſeſſions, 
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ſeſſions, and the reſt may be ſupplied by the words and others their afſici. » 


ates. 2 H. H. 166. / 
And although no ſeſſions can be held without one of the juſtices bein 
of the quorum, yet in the caption there need not be any mention whict 
of them, or whether of them, are of the quorum, for it is ſufficient if 
de fatto the ſeſſions be held before him or them that are of the qu 
although not ſo mentioned, and ſo is the uſual courſe. 2 H. H. 16). 


And alſo to hear and determine, &c.] Theſe words are neceſlary, becauſe 
without this clauſe (by the commiſſion) they cannot proceed by indi. 
-ment. 2 H. H. 166. Str. 442. | 


* 


on their oath, it ſhall be quaſhed ; for their preſentment muſt be upon 
- oath, and ſo returned. 2-H. H. 168. | 


By the oath] If the caption concludes that it is preſented without ſaying 


- 


T0 


By the oath of ] It muſt name the jurors that preſented the 
offence ; and therefore by the oath of A. B C. D. and others, is not 
good; for it may be the preſentment was by a leſs number than 12, or 
that ſome one of them was incapacitated' who might influence all the reſt, 
as for inſtance a perſon outlawed ; in which caſe the indictment may be 
quaſhed by plea. 2 H. H. 167. 3 


Good and lawful men of the county aforeſaid] Theſe words alſo, lord Hal 
ſaith, are neceſſary. 2 H. H. 167. But Mr. Hawkins ſays, they have 
been often over - ruled; becauſe all men ſhall be intended to be honeſt and 
lawful, till the contrary appear. 2 Haw. 215. u. 308. / 17. 


Sworn and charged to inquire for our ſaid lord the king, and for the body 7 
the county aforeſaid | Theſe words alſo ſeem requiſite to be inſerte 
2 H. H. 167. But yet do not ſeem to be abſolutely neceflary. L. Rayn. 


710, 


| It is preſented ; that John Armſtrong, late of in the county afore- 
ſaid, yeoman] The name of the party indicted regularly ought to be in- 
ſerted, and inſerted truly in every indictment. 2 H. H. 175. 

But the inhabitants of a pariſh may be indicted for not repairing the 
highway, although no perſon is particularly named. Mood. b. 4. c. 5: 

It is ſaid that no perſon indicted can take any advantage of a miſtaken 
ſurname in the indictment, notwithſtanding ſuch ſurname hath no man- 
ner of affinity with its true one, and he was never known by it. 2 Haw. 
230, 1, 2, 3. #. 328. 68. 2 KH. H. 176. „ 
But the miſtake of the chriſtian name is pleadable, and the party fhall 
be diſmiſſed from that indictment. 2 H. H. 176. 


But the ſafeſt way is to allow his plea of mi/nomer, both as to his ſur- 


name and as to his chriſtian name, for he that pleads mi/nomer of either, 


muſt in the ſame plea ſet forth what his true name is, and then op 4 
1 | l 
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dudes himſelf, and if the 2 jury be not diſcharged, the indictment 
may preſently be amended 


y the grand jury, and returned according to 
the name he gives himſelf, 2 f % 176 N 85 

Alſo an indictment naming the defendant by two chriſtian names is not 
good. L. Raym. 562. ; EY | 

If. the county is in the margin, and the indictment ſets forth the fact to 
de done at ſuch a place in the county aforeſaid, it is good, for it refers to 
the county in the margin; but if there be two counties named, one in the 
margin, and another in the addition of any party, or in the recital of an 
act of parliament, the fact laid at ſuch a place in the county aforeſaid, vi- 
tiates the indictment, becauſe two counties are named before, and there- 
fore it is uncertain to which it refers Crown Cir. 115, 116. „ 

By the 1 H. 5. c. 5. In all indictments on which proceſs of outlawry 
lieth, to the names of the defendants additions ſhall be made of their 
eſtate, or degree, or miſtery, and of the towns, or hamlets, or places, 
and counties where they were or.be converſant. | 

But although the defendant be indifted by a wrong name or addition, 
or with no addition, yet if he appear, and plead not guilty, without 
taking advantage of that defect, he ſhall never. alledge the mi/nomer or 
want of addition to ſtop his trial or judgment; for by ſuch his appear- 
ance, and pleading to iſſue, the indictment is affirmed, and the miſnomer - 
or want of addition falved.. 2 H. H. 176. | 

And if ſeveral perſons be indicted for one offence, miſnomer or want of 
addition of one, quaſheth the indictment only againſt him, and the reſt - 
{hall be put to anſwer ; for they are in the law. as ſeveral indictments. 
2 H. H. 177. 

And it 1 the common practice, where an indictment is inſufficient, , 
while the grand jury is before the court, to amend it by their conſent, in 
matter of form, as the name or addition of the. party, or the like. 


2 Haw. 245. u. 348. . 98. 


Not having God before his eyes, but being moved and ſeduced by the inſtigation ' 
if the devil 71 do not find it aſſerted by any authority, that theſe words 
are neceſſary in an indictment. whe 


On the thirtieth day of March in the fir/t year of the reign, &c. ] No indict- 
ment can be good, without preciſely ſhewing a certain day of the material 
facts alledged in it. 2 Haw.'235. n. 334. . 77. 

And if the gffence be done in the night, before mie the indict- 
ment ſhall ſuppoſe it to be done in the day before; and if it happen after 
CO; then it muſt ſay, it was done that day after. Lamb. 492. 

And although the day be inſerted, yet if the year is not likewiſe inſert- - 
ed, the indictment is inſufficient. 2 H. H. 177. | 

But where an indictment charges a man with a bare omiſſion, as the . 
not ſcouring ſuch a ditch, it is ſaid, that it needs not ſhew at any time. 


2 Haw. 236. n. 335. % 79- 


It is moſt regular to ſet forth the year, by ſhewing the year of the 
king; yet this may be diſpenſed with for ſpecial reaſons, if the year be 
otherwiſe ſufficiently expreſſed. 2 Haw. 236. u. 335. J. 80. . 
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And if it ſay, on ſuch a day laſt paſt, without ſhewing in what year, 
that is good enough; for the certainty may be found out by the ſtyle o 


the ſeſſions. Lamo. 491, | Io IE 8 
But though the day or year be miſtaken in the indictment, yet if the 


offence were committed in the ſame county, though at another time, the 


offender ought to be found guilty; but then it may be requiſite, if any 
eſcheat or forfeiture of land be conceived in the caſe, for the petit jury 
to find the true time of the offence committed; and therefore it is beſt 
in the indictments to ſet down the times as truly as can be, though it be 


not of abſolute neceſſity to the defendant's conviction. 2 H. H. 179, 


And this the rather, becauſe the jury are to find the indictment upon 
their oaths. Dalt. c. 184. 133 \ | 
Upon which ground, namely, becauſe the jury are ſworn to preſent 


the truth, it is beſt to lay all the facts in the indictment as near to the 


truth as may be; and not to ſay, in an indictment for a ſmall affault 


(for inſtance), wherein the perſon aflaulted received little or no bodily 


hurt, that ſuch a one with ſwords, /taves, and piſtols, beat, bruiſed, and 
wourded him, ſo that his life was greatly deſpaired of .; mor to ſay in an indict- 
ment tor an highway being obſtructed, that the king's ſubjects cannot go 
thereon, without manife/t danger of their livem; and the like. Which kind 
of words, as they are not at all neceſſary, ſo they may ſtaggar an honeſt 
man upon his oath, to find the fact as ſo laid. | | 


At the hour of nine in the afternoon of the ſame day] It is not neceſſary to 
mention the hour, in an indictment. 2 Haw. 235. u. 334. /. 76. 


With force and arms] By the 37 H. 8. c. 8. (in England) It is enacted, 
that whereas it had been commonly uſed in indictments, to put in the 
fame the words vi & armis, and in divers of the ſame indictments to de- 
clare the manner of the force and arms, viz. baculis, cultellis, arcubus, & 


Agittis, or ſuch like, where in truth the parties had no manner of ſuch 


weapons at the time of the offence committed; therefore for the 


future, theſe words, or ſuch like, ſhall not of neceſſity be put in any in- 


quiſition or indictment. ä 

But yet where ſuch words are proper and pertinent, it is ſafe and adviſ- 
able to inſert them, if it be to no other purpoſe than to aggravate the 
offence. 2 Haw. 242. n. 344. , 91. 


At = aforeſaid in the county aforeſaid] No indictment can be good, 
without expreſly ſhewing ſome place wherein the offence was committed, 


which muſt appear to have been within the juriſdiction of the court. 


2 Haw. 236. n. 336. ,. 83. 

But a miſtake of the place will not be material upon the evidence, on 
not guilty pleaded, if the fa& be proved at ſome other place in the ſame 
county. 2 Haw. 237. ib. ſ. 84. | 

And it is not ſufficient that the county be expreſſed in the margent, 
but the vill where the offence was committed muſt be alledged to be in 
the county named in the margent, or, in the county aforeſaid, which . 
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to be ſufficient where but one county is named before, but to be uncer- 
tain where a county is named in the body of the indictment different 
from that in the margent. 2 Haw. 220. n. 313. /. 34. 2 H. H. 180. 


In and upon one George Harriſon ] Wherever the perſon injured is known 
to the Jurors, his name ought to be put in the indictment. 2 Haw. 232. 

229. /. 71. 

7 = 1 [AA know not his name, an indictment for the murder of a 
rſon unknown; or for ſtealing the goods of a perſon unknown, is 
good. 2 H. H. 181. 

Alſo there is no need of an addition of the perſon upon whom the of— 
fence is committed, unleſs there be a plurality of perſons of the ſame 
name; neither then is it eflential to the indictment, though ſometimes 
it may be convenient for diſtinction ſake to add it. 2 JJ. H. 182. 


In the peace of God, and of our ſaid lord the king, then and there being] It is 
uſual to alledge this, but not neceflary, and poſſibly not true, for he 
might be breaking the peace at the time. 2 H. H. 186, 


The aforeſaid George Harriſon not having any weapon then drawn, nor the 
afireſaid George Harriſon having fit ftricken the ſuid John Armſtrong} 
An indictment grounded upon an offence made by act of parliament, 
muſt by expreſs words bring the offence within the ſubſtantial deſcription 
made in the act of parliament ; and thoſe circumſtances mentioned in the 
ſtatute to make up the offence, ſhall not be ſupplied by the general con- 
cluſion again/t the form of the ſtatute. 2 H. H. 170. 

And ſo it is, it an act of parliament ouſt clergy in certain caſes, as 
murder of malice forethought, robbery in or near the highway, though the 
offences themſelves were at common law, yet becauſe at common law 
within clergy, they {hall not be ouſted of clergy, though convicted, un- 
lels theſe ircumſtances, as of malice forethought, or near the highway, be 
exprefled in the indictment. 2 H. H. 170. 

But there is no neceſſity in an indictment on a public ſtatute, to recite 
ſuch ſtatute ; for the judges are bound ex icio to take notice of all pub- 
lic ſtatutes. 2 Haw. 245. u. 349. / 100. | 

Yet if the proſecutor take upon him to recite it, and materially vary 
from a ſubſtantial part of the purview of the ſtatute, and conclude 
againſt. the form of the ftatute aforeſaid, he vitiates the indictment, 2 Haw. 
246. ib. . 10t. | | 

Alſo it ſeems to be generally agreed, that a miſrecital of the place or 
day at which the parliament was holden, vitiates an indictment. 2 Haw. 
246. u. 350. ( 104- wa 
And it hath been adjudged, that a miſrecital of the title of a ſtatute 
is fatal. 2 Haw. 247. n. 351. / 105. 


But there is no need to alledge in an indictment, that the defendant is 


not within the benefit of the proviſoes of the ſtatute; although the ſame 


may be neceſſary in a conviction : for ſince no plea can be admitted to a 
conviction, and the defendant can have no remedy againſt it, but from 
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an exception to ſome defect appearing in the face of it, and all the pro. 
cegdings are in a ſummary manner, it is but reaſonable that ſuch a con. 
viction ſhould have the highelt certainty. 2 Haw. 250. u. 355./. 113. » 
HB. | 
Teloniou did make an aſſault ] There are ſeveral words of art which the 
law hath appropriated for the deſcription of the offence, which no cr. 
cumlocution will ſupply : as fe/onicufly, in the indictment of any felony; 
burglarixy/ly, in an indictment of burglary ; and the like. 2 H. H. 18 55 
And it a man be indicted that he ee, and it is not ſaid felonioufly 
this indictment imports but a treſpais. 2 H. H. 172. ; 


With a certain drawn fword } Yet ii the party were Killed with another 
weapon, it maintains the indictment ; but if it were with another kind of 
death, as poiſorirg, cr ſtrangling, it doth not maintain the indictment 
upon evidence. 2 H. H. 185. 


Of the value of five ſhillings] Regularly it ought to ſet forth the price of 
the ſword or weapon, or elſe ſay of no value; for the weapon is a deo- 
dand forfeited to the king, and the townſhip ſhall be charged for the va- 
jue, if delivered to them; but this ſeems not to be eſſential to the in- 
dictment. 2 H. H. 185. 


Which he the {4 John Armſtrong in his right hand then and there had and 
held | It muſt ſhew in what hand he held his ſword. 2 H. H. 185. 


In and upon the right fide of the belly near the ſhort ribs of him the ſaid George 
Harriſon ] There muſt be a certainty of the offence committed, and no- 
thing material ſhall be taken by intendment or implication ; but the ſpe- 
cial manner of the whole fact ought to be ſet forth with. certainty, 
2 Haw. 225, 227. un. 320. /. 57. u. 323. þ 60. | 

And therefore in the caſe of murder, it ought to ſhew in what part of 
the body the perſon was wounded : and therefore if it be on his arm, or 
hand, or fide, without ſaying whether right or left, it is not good, 
2 H. H. 185. | 

If theft be alledged in any thing, the indictment muſt ſet forth the va- 
lue of the thing ftolen ; that it may appear, whether it be grand or petty 
larceny. 2 H. H. 183. | | ; 

In ike manner, an indictment that the defendant took and carried away 


| ſuch a perſon's goods and chattels, without ſhewing what in certain, as 


one hoxſe, one cow, is not good. 2 H. H. 182. 
An indictment that the defendant is a common highwayman, a com- 
mon defamer, a common diſturber of the peace, and the like, is not 


good]; becauſe it is too general, and contains not the particular matter 


wherein the offence was committed. 2 H. H. 182. . 
In like manner an indictment for divers ſcandalous, threatning, and 
contemptuous words, ſpoken of a juſtice of the peace, is not good, but 

ought to ſet forth the words in ſpecial. Str. 699. 1 

An indictment for diſobeying an order of juſtices, muſt find poſitively, 
that ſuch an order was made, and not by way of recital, that wherear— 
L. Raym. 1363. | 5 _ 
| u 
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But in an indictment on a conviction, it is not neceſſary to ſet forth 


the conviction at large, but only ſhortly, that ſuch a one was before ſuch 
and ſuch juſtices convicted, according to the form of the ſtatute, and 
thereupon a warrant was iſſued, &c. L. Raym. 1196. 


Then and there ſeloniouſiy did ftab and thru/t] In an indictment it is beſt, 
and often neceſſary, to repeat the time and place, to the ſeveral parts of 
the fact. 2 H. H. 178. | 

Thus in an indictmen of murder or manſlaughter, as well the day and 
place of the ſtroke, or other act done, as of the death, muſt be expreſſed ; 
the former, becauſe the eſcheat or forfeiture of lands relates thereto ; the 
latter, becauſe it muſt appear, that the death was within the year and day 


after the ſtroke. 2 H. H. 179. 


One mortal wound of the breadth of one inch, and of the depth of nine inches} 


Regularly the length and depth of the wound is to be ſhewed; but this 


is not neceſſary in all caſes, as namely, where a limb is cut off; ſo it may 
be alſo a dry blow. 2 H. H. 186. 

But though the manner and place of the hurt and its nature be requi- 
ſite, as to the formality of the indictment, and it is fit to be done as near 
the truth as may be; yet if upon evidence it appear to be another kind 
of wound in another place, if the party died of it, it is ſufficient to main- 
tain the indictment. 2 H. H. 186. 


Againſt the peace of our ſaid lord the king] An indictment without con- 
cluding againſt the peace, is inſufficient, though it be but for uſing a 
trade not having been an apprentice ; for every offence againſt a ſtatute is 
againſt the peace, and ought ſo to be laid. 2 H. H. 188. 8 


Alſo an indictment that concludes againſt the peace, and faith not / 
ur lord the king, is inſuſſicient. 2 H. H. 188. | 


His crown and. dignity] An indictment need not conclude againſt his 
Ton and dignity, though it be uſual in many indictments. 2 H. H. 188, 


And again/t the form of the ſtatute in ſuch caſe made and provided] Regu- 


larly, if a ſtatute only make an offence, or alter an offence from one 


crime to another, as making a bare miſdemeanor to become a felony, 
the indictment for ſuch new made offence, or new made felony, muft 
conclude againſt the form” of the ſtatute, or otherwiſe it is inſufficient. 
2 H. H. 192. ; „ 3 

But if a man be indicted for an offence, which was at common law, 
and concludes againſt the form of the ſtatute, but in truth it is not 
brought by the indictment within the ſtatute, it ſhall be quaſhed, and 
the 75 ſhall not be put to anſwer it as an offence at common law. 2 

. | 


And if an offence were felony at common law, but a ſpecial act of 
barliament ouſts the offender of ſome benefit that the common law allow- 
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ed him, when certain circumſtances are in the fact ; though the body T 
ſuch indictment muſt expreſs thoſe circumſtances, according as they are 


preſcribed in the ſtatute, yet the indictment need not conclude againſt 


the form of the ſtatute : Thus on the ſtatute of the 8 El. c. 4. in caſe 
of pick-pockets, the body of the indictment mult bring them within the 
expreſs purview of the ſtatute, or otherwiſe they ſhall have the benefit of 
the clergy ; but it need not conclude. againſt the form of the ſtatute 
neither is it uſual in ſuch caſes, for it was felony before, and the ſtatute 
doth not give a new puniihment, nor make it to be a crime of another nz. 
ture, but only takes away clergy. But yet, it it ſhould conclude in ſuch 
caſe againſt the form of the ſtatute, it would not vitiate the indictment, 
but would be only ſurpluſage. 2 H. H. 190. Tot 

If an act of parliament, making an offence, be but temporary, and 
made perpetual by another ſtatute, the indictment concluding againſt the 
form of the /tazute, is good. 2 H. H. 173. | | 

If the former ſtatute be diſcontinued, and revived by another ſtatute, 

the beſt way is to conclude againſt the form of the fatutes ; though there 
is good opinion, that it is good enough to conclude againſt the form of 
the firſt ſtatute, 2H H. 1733. 

If one ſtatute be relative to another, as where the former makes the 
offence, the latter adds a penalty; the indictment ought to conclude 
againſt the form of the ſtatutes. 2 H. H. 173. 


X. Charges of an indiftment. 


By the 4 Ann. cap. 10. No fees ſhall be demanded or received from 
any perſons againſt whom any indictment ſhall be preferred and returned 
Jenoramus by the grand jury, for drawing or ingroſſing of ſuch indict- 
ment, or for the juries verdict of Ignoramus thereon. /. 1. 

And if any ſheriff, ſub-ſheriff, clerk of the crown or peace, judges 
clerk or other perſon, ſhall demand or take from any perſon againſt whom 


any indictment ſhall be preferred on which an Ignoramus ſhall be found, 


or from any other on his or her behalf, any money or other reward for the 
drawing or ingroſſing ſuch indictment, or for ſuch verdict of Inoramus, 
every perion ſo offending, ſhall for every offence forfeit twenty pounds, 
the one moiety thereof to be to the Queen, and the other moiety to them 
that will ſue for the ſame in any court of record within their reſpective 
limits, &c. | | 

Provided, that nothing herein contained ſhall extend to any indictments 
for treaſon, miſpriſion of treaſon, felony, or premunire. / 2. 

And by the 3 Geo. 2. cap. 9. No fee ſhall be taken by any ſheriff, 
ſub-ſherift, clerk of the crown, clerk of the peace, their deputies, or 
other perſon, for any bill or judgment returned Ignoramus by the grand ö 
jury, from any perſon as to whom the ſame ſhall be ſo returned, or for 
any . recognizance, diſcharge, or on any pretence relating to ſuch bill, 


And 
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And if any perſon ſhall offend herein, they ſhall forfeit to the party 
apgrieved 20]. to be recovered by action of debt in any of the four- 
courts, Or by civil bull as ſmall debts are recovered, with coſts of ſuit. 

For the drawing of indictments for other miſdemeanors, not bein 


treaſon or felony, no fee is limited by any ſtatute: and therefore the 
fame dependeth upon the cuſtom and ancient uſage. 


Condition of a recognizance to prefer a bill of indictment. . 


1 holden at ——=—— in and for the ſaid county, and then and there prefer a 


taking and carrying away of - the property of and ſhall 
then and there give evidence concerning the ſame, to the jurors who ſhall inquire 
thereof on the part of our ſaid lord the king : And in caſe. the ſame be found 


to be void. 


Condition of a recognizance to anſwer to an indictment 


Then this recognizance to be void. 
Infants. 


of 21 years. 1 In}t. 2. ö 

2. It is ſaid, generally, that thoſe who are under a natural diſability of 
diſtinguiſhing between good and evil, as infants under the age of 14 
years, which is called the age of diſcretion, are not puniſhable by any cri- 
minal proſecution whatſoever. But this muſt be underſtood with ſome 
allowance ; for if it appear by the circumſtances, that an infant under 
the age of diſcretion, could diſtinguiſh between good and evil, as if one 
of the age of nine or ten years, kill another and hide the body, or make 
Excuſes, or hide himſelf, he may be convicted and condemned, and for- 
feit as much as if he were of full age: but in ſuch caſe the judges will in 

| prudence 


H condition of this recognizance is ſuch, That if the abovebound A. I. 
all perſonally appear at the next general quarter ſeſſions of the peace to 


bill of indictment again/t A. O. late of . yeoman, for the felonious ' 


@ true bill, Then if the ſaid A. I. ſhall perſonally appear before the jurors - 
who ſhall paſs upon the trial of the ſaid A. O. and give evidence upon the ſaid 
indictment, and not depart without leave of the court, Then this recognizance - 


HE condition of this recognizance is ſuch, That if the abovebound A. O. 
ſhall perſonally appear at the next general quarter ſeſſions of the peace to 
be holden at. in and for the ſaid county, then and there to anſwer to 
an indictment to be preferred again/t him by A. I. of yeoman, for a. 
faulting and beating him the ſaid A. I. and not depart without leave of the court, 


1. DW an infant, or minor, is meant any one who is under the age 
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prudence reſpite the execution, in order to get a pardon ; and it is (1; 
that if aa infant apparently wanting diſcretion, be indicted and found 
guilty of felony, the juſtices themſelves any diſmiſs him, without a pax. 
don. And in general it mutt be left to the diſcretion of the judge, upon 
the circumſtances of the caſe, how far an infant, under that age, is agg, 
doli, or hath knowledge to diſcern betwixt good and evil. Hale P. 43, 
1 Haw. 2. 1. 3. . 8. 1 H. H. 16. 

A remarkable inſtance of this kind, we have in the caſe of Millan 
York. At Bury ſummer aſſizes 1748, William Tork, a boy of ten years of 
age, was convicted before lord chief juſtice Willes, for the murder of à 
girl of about five years of age; and received ſentence of death. But 
the chief juſtice, out of regard to the tender years of the priſoner, re. 

ſpited execution, till he ſhould have en opportunity of taking the opinion 
of the reſt of the judges, whether it was proper to execute him or not, 


upon the ſpecial circumſtances of the caſe ; which he reported to the 
judges as follows. 


The boy and girl were pariſh children, put under the care of a pariſhio. 
ner, at whoſe houſe they were lodged and maintained. On the day the 
murder happened, the man of the houſe and his wife went out to their 
work early in the morning, and left the children in bed together, 
When they returned from work, the girl was miſſing ; and the boy be— 
ing aſked what was become of her, anſwered, that he had helped her up, 
and put on her cloaths, and that ſhe was gone he knew not whither, 
Upon this, ſtrict ſearch was made in the ditches and pools of water near 
the houſe, from an apprehenſion that the child might have fallen into the 
water. During this ſearch, the man under whoſe care the children were, 
obſerved that a heap of dung near the houſe had been newly turned up. 
And upon removing the upper part of the heap, he found the body of 
the child, about a foot's depth under the ſurface, cut and mangled in a 
"moſt barbarous and horrid manner. 


Upon this diſcovery, the boy, who was the only perſon capable of com- 


mitting the fact, that was left at home with the child, was charged with 


the fact, which he ſtifly denied. When the coroner's jury met, the boy 
Was. again charged, but perſiſted ſtill to deny the fact. At length, being 
cloſely interrogated, he fell to crying, and ſaid he would tell the whole 
truth. He then ſaid, that the child had been uſed to foul herſelf in bed; 
that ſhe did ſo that morning (which was not true, for the bed was ſearched 


and found to be clean); that thereupon he took her out of the bed, and 


carried her to the dung heap; and with a large knife, which he found 
about the houſe, cut her in the manner the body appeared to be mangled, 
and buried her in the dung heap; placing the dung and ſtraw that was 
bloody under the body, and covering it up with what was clean; and 
having ſo done, he got water and waſhed himſelf as clean as he could. 
The boy was the next morning carried before a neighbouring juſtice, 
before whom he repeated his confeſſion, with all the circumſtances he 
had related to the coroner and his jury. The juſtice very prudently de- 
ferred proceeding to a commitment, till the boy ſhould have an oppor- 
tunity of recollecting himſelf. Accordingly he warned him of the dan- 


ger 


er he was in, if he ſhould be thought guilty of the fact he ſtood charged 
with, and admoniſhed him not to wrong himſelf; and then ordered him 
into a room, where none of the crowd that attended ſhould have acceſs 
to him. When the boy had been ſome hours in this room, where victu- 

s and drink were provided for him, he was brought a ſecond time be- - 
fore the juſtice, and then he repeated his former confeſſion: Upon which 
he was committed to gaol. | 

On the trial, evidence was given of the declarations before mentioned 
to have been made before the coroner and his jury, and before the juſtice ; 
and of many declarations to. the fame? purpole, which the boy made to 
other people after he came to gaol, and even down to the day of his trial. 
For he conſtantly told the ſame ſtory in ſubſtance, commonly adding that 
the devil put him upon committing the fact. Upon this evidence, with 
ſome other circumſtances tending to corroborate. the confeflion, he was 
convicted. | 5 ; 

Upon this report of the chief juſtice, the judges having taken time to 
conſider of it, unanimouſly agreed, 1. That the declarations ſtated in the 
report were evidence proper to be left to the jury. 2. That ſuppoſing . 
the boy to have been guilty of this fact, there are ſo many circuſtances 
ſtated in the report, which are undoubtedly tokens of what lord chief 
juſtice Hale ſomewhere calleth a miſchievous diſcretion, that he is certainly 
a proper object for capital puniſhment, and ought to ſuffer. For it would 
be of very dangerous conſequence to have it thought, that children may, 
commit ſuch atrocious crimes with impunity. | 

There are many crimes of the moſt heinous nature, ſuch as in the pre- 
ſent caſe the murder of young children, poiſoning parents or maſters, 
burning houſes, and the like, which children are very capable of com- 
mitting, and which they may in ſome circumſtances be under ſtron 
temptations to commit; and therefore, tho” taking away the lite of a boy 
of ten years old may ſavour of cruelty, yet as the example of this boy's - 
puniſhment may be a means of deterring other children from the like 
offences, and as the ſparing this boy merely on account of his age will 
probably have a quite contrary tendency, — in juſtice to the publick, 
the law ought to take its courſe, unleſs there remaineth any doubt touch 
ing his guilt, | 

In this general principle all the judges concurred. But two or three of 
them, out of great tenderneſs and caution, adviſed the chief juſtice to - 
lend another reprieve for the priſoner ; ſuggeſting, that it might poſlibly 
appear on further inquiry, that the boy had taken this matter upon him- - 
(elf, at the inſtigation of ſome perſon or other, who hoped by this artiſice 
to ſcreen the real offender from juſtice. Accordingly, the chief juſtice. 
did grant one or two more reprieves ; and deſired the juſtice who took. 
the boy's examination, and alſo ſome other perſons in whoſe prudence he 
could confide, to make the ſtricteſt inquiry they could into the affair, and 
make report to him. | ; | 

At length, he receiving no further light, determined to ſend no more 
reprieves, and to leave the priſoner to the juſtice of the law at the ex- 


piration of the laſt. But before the expiration of that reprieve, execu- 
* 5 I tion 
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tion vas reſpited till further order, by warrant from one of the fecretz. 
ries of ſtate. And at the ſummer aſſizes 1757, he had the benefit of his 
majeſty's pardon, upon condition of his entering immediately into the 
ſea ſervice. Fe. 70. | | | 
3. But within ſeven years of age, there can be no guilt whatſoever gf 
any capital offence : the infant may be chaſtized by his parents or tutors, 
but cannot be capitally puniſhed, becauſe he cannot be guilty ; and if 
he be indicted for ſuch an offence as is in its nature capital, he muſt be 
acquitted. r H. H. 19, 20. 
Committing 4. An infant under 14, is preſumed by law unable to commit a rape, 
A rape, and therefore it ſeems cannot be guilty of it; and though in other 
felonies malitia ſupplet ætatem in ſoiae caſes, yet it ſeems as to this fact 
the law preſumes him impotent, as well as wanting diſcretion. 1 H. H. 


Under ſeven. 


630. | 
Forcible en- 5+ An infant may be guilty of forcible entry, in reſpect of perſonal 
try. actual violence. 1 Haw. 147. un. 283. , 35. And the juſtices may fine 


him therefore: But yet it ſhall be good diſcretion in the. juſtices of the 
peace, to forbear the impriſonment of ſuch infant. Dalt. c. 126. 
Becaule it is faid, that he ſhall not be ſubject to corporal puniſhment, 
by force of the general words of any ftatute, wherein he is not expreſly 
named. 1 Haw. 147. n. 283. /. 35. 5 
Shall be liable 6. But if one, who wants diſcretion, commit a treſpaſs, againſt the 
2 perſon or poſſeſſion of another, he ſhall nevertheleſs be compelled in a 
civil action to give ſatisfaction for the damage. 1 Haw. 2. u. 3. /. 5. 
133 15. 6% : 
May bring an - 7. An infant may bring an appeal, although it take from the defendant 
appeal, the benefit of waging battle; but he muſt proſecute ſuch appeal by a 
ardian. 2 Haw. 161, 162. n. 240. / 30. 
An appeal likewiſe may be brought againſt him. 2 Haw. 168. 1. 247. 
„ | | | | 
Cannot be Fc 8. An infant under the age of diſcretion cannot be an approver ; be- 
approrer. Cauſe he cannot take the oath requilite in that caſe. 2 Haw. 205. n. 294. 
Som ton he 7 9. In caſe of rape, committed upon a child of 12 years old, ſuch child 
may be a wit- may be fworn as evidence; yea if ſhe be under that age, if it appear to 
neſs. the court that ſhe knows and conſiders the obligation of an oath, ſhe may 
| be fworn, And in caſe of evidence againſt witches, an infant of nine 
| years old was ſworn. 1 H. H. 634. Dalt. 378. | 
Whetherhe 10. An infant before 21 years of age, ſhall not be ſworn in an inqueſt. 
erm: Mc WE TMP. 5 Thaw | 
oman's age \ | ; | 
of Jones: 11. A woman at 9 years of age may have dower ; at 12 may conſent 
marriage, and to marriage; and at 14 is of age of diſcretion, and may chuſe a guardian. 
chuſing guar- 7 Infe. 78. 41340] 07 IM 3 Tr na | 
on 8 12. A man is of age at 12 years to take the oath of allegiance in the 
allegiance, torn or leet ; and at 14 is of age of diſcretion, may conſent to marriage, 
marriage, and and chuſe his guardian. 1 Inft. 78. „CCC | 5 
2 e 1, and not before, perſons n bing themſelves by any deed, jo 
Cannot make and Alien lands, goods, and chattels. 1 If. 171. "0.4 
8 ee eee 2 | F 14. Upon 


1 


* 
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14, Upon which ground, infants may not enter into recognizance to Not enter in- 
keep the peace, or to be of the good behaviour, but their furetics only; 0 _recogni- 
15. But an infant may bind himſelf to pay for his neceſſary | meat, dfink, + ic 


parel, phyſick, and fack like; and allo for his good teaching or in- forvceeParics. 
ſtruction, whereby he may . 
felf in an n or other writing, with a penalty for the'paythent 
of any of theſe, that obligation ſhall not bind. 1 Inft. 72. 

And in Earl's caſe. 1 Salk, 387. it is ſaid, that an infant may buy ne. een 
celaries, but cannot berrom inghey io buy; for he may thifapply lle 


money, and therefore the law will not. truſt him, but al the, pern of K the 2 MI 100 


1 


And it ſhall be only for necelfivies. and not for matic ir luxury i 
extravagance ; and if after he comes of age, he is prevailed on, by fur. e 
prize or other undue means, to give ſecurity, yet a court of equity on : | 
conſideration of circumſtances will relieve. 2 Atk.” Rep. 35. 

16. Alſo other Save, of neceflity ſhall bind him) as a preſentation to a May . x 
benefice 3 for Abril iſe the la = e/ſhall incur againſt him. 1 Inf. 172 io a benefice, 

17. And infants ſeiſed of e tes in truſt, or by way of mortgage; Wor convey 
make conveyances N as the courts of def or exchequer th all ia a court of 
direct. 2 Geo. 1. cap. 6. 1 

18. Alſo, an infant hath, Withomt conſent of any Ether ca acity to. pur- 1 ee 5 
chaſe, for it is intended for his beneſit; and at his full age 35 may either 
agree thereunto, and parſed it, or without any aut t to- be alledged, 
waive, or diſagree to the purchdſe: and ſo may his heirs alter him, ik he 
agree not thereunto after his full age. 1 HH. 2 

19. The common law ſeems not to have determined pteciſey; at what Ay make a 
age one may make a teſtament of a perſonal eſtate: it is generally allowed, will. 
that it may be made at the age of 18, and ſome ſay under, for the com- 
mon law will not prohibit t E piritun court in ſuch caſes. 1 la. 89. 
1H, HIS 14 : "1; | 

20, .A Peddy is of age to be: an executor at 1 75 5 aud zn tänibritt0t May be an 
of any one during the minority of an infant,” ceaſeth when' the infant executor. 
comes to that age. 5 Co. Pigot's caſe. 1 H. H. 1 | 

21. Any perſon Mavittg child or children, under 21 years of! age, and 88 
not married, may by deed or will atteſted by two witneſſes, dit poſe of! the tuition of 
the cuſtody and tuition'of ſuch child or children, until they that be of his children, 
age of 21, or for a leſſer time; and this, whether fuch parent be within 
or above the age of 21. 14 & is Car. 21 v. 19% iq. 

22. An infant cannot anſwer but by guardian; but he may ſue fiber May ſue by 
by his next friend or by guardian. 3 Saſk. 196. | ; procheinamy. 

23. If an infant of the age of 17 years releaſe a debt, chis is void ; but; In what caſe 
if an infant make the debtor his executor, this is 2 good releafe in law | be may res 
of the: Action. 1 In. 264. I 1 YT eaſe a debt. 

24. Servants above the "or of 18, embez3ling Wei raſter > goods to lofant ſervant 
the value of 40s. ſhall be puniſhed as felons, | 33 H. 8. . RR ö 
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I: format ion 
at the ſuit of 
the king. | 

At the ſuit of 
the party. 


Private action 
upona ſtatute. 
Action popu- 
lar. 


In what caſe 
the king may 
have the 

whole penal-, 
ty,” . 


In what cafes 
an in format i- 
on will lle. 


340. 2 Haro. 260. 1. 369. /. 1. 


Information. 


1. INFORMATIONS are of two kinds; 1. Such as are merely at the 
1 ſuit of the king: And, 2. Such as are partly at the ſuit of the king 
and partly at the ſuit of the party; which are commonly called informa. 
tions qui tau, from thoſe words in the information when the proceedings 
were in latin, qui tam pro domino rege quam pro ſeipſo, Ic. 2 Haw. 250. 
...... 9 4 to 

6 Of near affinity to an information qui iam, is an action upon a fa. 
tute: which is either a private action, which is, when an action is given 
upon a ſtatute to the king, and to the party gricved only; or a popular 
action which is, where the action is given to the king, or to any one that 
will ſue for the king and himſelf. Mood, b. 4. c. 4. 
3. But if the king commenceth his ſuit before the informer, the kin 
ſhall have the whole forfeiture (becauſe in ſuch caſe he alſo is the infor- 
mer); and he may, before the informer begins his ſuit, releaſe the penal. 
ty to the offender, and bar all others; but if, after a popular action is 


brought Oy the informgr, the king's attorney will enter wterius non vult 
projequi, t 


e informer may proſecute for his part. Mood, b. 4. c. 4. 

4. Where a matter concerns the publick government, and no particu- 
lar perſon is intitled to an action, there an information will lie. 18 K. 
Co; 5. for Ln: al. 4. 1 C F 

5. An information lies, at the common law, for 'a great variety of 
crimes leſs than capital, as batteries, cheats, perjuries, riots, extortions, 
nuiſances, contempts, and Tuch like; and alſo it hes in very many cafes 
by /atute, wherein the offender is liable to a fine or other penalty. Finch 


* 


6. And in general, it ſeems that of common right an information at 
the ſuit of the king, or an action in the nature thereof, may be brought for 
offences againſt ſtatutes, whether they, be mentioned by ſuch ſtatutes or 
not, unleſs other methods of proceeding be particularly appointed, by 


which all others ars impliedly excluded. 2-Haw. 260. n. 369. , 2. 


7. But an information or action qui tam will not lie on any ſtatute, 


which prohibits a thing as being an immediate offence againſt the publick 


good in general, under a certain penalty, unleſs the whole or part of ſuch 
penalty be expreſsly given to him who will fue for it; becauſe otherwiſe 
it goes to the King, and nothing can be ee by the party: but 
where ſuch. ſtature gives any part of ſuch penalty to him who will ſue for 
it by action or information, any one may bring ſuch action or informa- 


tion, and Jay his demand as cell for our lord the king, as for himſelf. 2 


Haw. 26k. 397% + 1% 55: 


8. Alfo where a ſtatute prohibits or commands a thing, the doing or 


omiſſion whereof is an immediate danger to the party, and alſo highly 
concerns the peace, ſafety, or good government of the publick, or the 
honour of the king, or of his ſupreme courts of juſtice, it ſeems to be 
the general opinion, that the party grieved may bring his action qui fan 
on ſuch ſtatute. 2 Haw. 265. 1b. . 
9. y 


n 


Information. 


By the 2 G. c. 20. All actions, ſuits, bills, indliclments, or inſor mati- 
ons on any penal ſtatute, whereby the forfeiture is limited to the king, ſhall be 
brought within two years after the offence committed; if limited to the king, 
and to any other who ſhall proſecute, then within one year ; and in default 
of ſuch projecution, then to be brought for the king, in two years after that year 
ended, Provided, that if they are limited, by /tatute, io be brought within 
Horter time, then they ſpall be brought within ſuch time limited. 1. 5, 6. 


On any penal fatute] But if an offence prohibited by a penal ſtatute, be 
alſo an offence at common law; the proſecution of it, as of an offence 
at common law, is no way reſtrained hereby. 2 Haw. 272. u. 386. 


fe 44. 


To any other who ſhall proſecute] That is, to a common informer ; and 
therefore the party grieved is not within the reſtraint of this ſtatute, but 
may ſue in the ſame manner as before. 2 Haw. 272. ib. .. 47. * 

10. If two informations be exhibited on the ſame day, for the ſame 
offence, they mutually abate one another. 2 Haw. 275. 6/2 
11, By the to 11 C. c. 12. All offences againſt any penal ſtatute, for 
which any common informer may ground a popular action, bill, plaint, ſuit, or 
information, before the judges of afſize, or juſtices of the peace in their general 
or quarter ſeffrons ¶ having power ro hear and determine the ſame), ſhall be pro- 
ſeculed in the county where they were committed, and not elſewhere :. and if the 
Hence is not proved to have been committed, in the ſame county, the. defendant 
ſhall be found not guilty. ſ. 1, 2. | | 


* 


Againſt any penal ſtatute] H. 8 W. K. and Gaul. Holt Ch. J. ſaid, ten 
judges had agreed that this ſtatute (21 J. 1. c. 4. from which the above 
ſtatute as tranſcribed) doth not extend to any offence created ſince; ſo 
that proſecutions on ſubſequent penal ſtatutes are not reſtrained thereby ; 
but this ſtatute 1s as to them, as it were, repealed pro tanto. 1 Salk. 372. 


For which any common informer may ground a popular aftion] Therefore 
this extends not to any ſuit by a party grieved, or by the attorney gene- 
ral; but only to 'thole brought by common informers. 2 Haw. 269, 
270, #4 4% 1 | . ; ö SY 


General or quarter ſeſſions, h wing power to hear and determine the fame] 
Yet this gives no juriſdiction to juſtices of peace, which they had not 
before; but only appoints, that where informations might have been 


nformations ſhall be now brought before juſtices of the peace only. 
WIC M2 or at 5 392 n 


In the county where they were committed] F. 7. G. Smith and Potter. In 
the king's bench. In a gi tam on the 5 Eli. for exerciſing a trade, with- 
out an apprenticeſhip, it was moved to ſtay the proceedings, becauſe the 
nominal plaintiff had releaſed, and the fact was laid at Cambridge, where- 
| Ooo 2 | 


as 


brought in the courts at Wy/min/ter or before juſtices of the peace, ſuch 
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as the juriſdiction of the king's bench 1s at laſt ſettled to be reſtrainegy 
the 21 J. c. 4. to actions ariſing in the county where the King's bench 
ſits, ſo that if they were to go on to trial, the plaintiff could have no 

effect of his fuit. And of this opinion was the court, and they made , 

rule that proceedings ſhould. be itayed. Str. 415. | 


And not elſewhere] But where a ſubſequent ſtatute gives a remedy fg 
the recovery of a penalty in any court of record generally, it ſo far im. 
pliedly repeals this reſtraint, and conſequently leaves the informer at his 
liberty to ſue in the courts at We/tmin/ter.. 2 Haw. 270. u. 384. ,. 35. 

Alſo, where a ſtatute limits fuits by an informer gui tam, to other 
courts than thoſe of Me/tmin/ter-hall ; yet any one may, by conſtruction 
of law, exhibit an information in the exchequer, for the whole penalty, 
for the uſe of the king. 2 Haw: 268. n. 381. . 25. | 
12. If juriſdiction be given to the ſeſſions to hear and determine, and 
it 13 not {aid by information; this ſhall be by indictment, and not infor. 
mation. Cro. Car. 112. ip 107761 | 

And by the aforeſaid ſtatute, no officer ſhall enter any information, bill ar 
plaint, count or declaration, till the informer hath made oath before ſome of the 

udges of the court, that the offence was not committed in any other county, and 
that he believeth in his conſcience, that the offence was committed within a year 
before the information or ſuit ; the oath to be there entered of record. 1. 3. 

16. And the general practice of the court of king's bench is; not to 
order an information to be filed, without firſt making a rule upon the 
defendant to ſhew cauſe to the contrary. And this rule is never granted 
but upon motion in open court, grounded upon affidavit of ſome offence 
of an enormous kind, or dangerous tendency. The defendant muſt be 
perſonally ſerved with the rule, and if he do not at the day given for 
that purpoſe ſatisfy the courts by affidavits, that the ſubſtance®of the 
charge is falſe or frivolous, or other reaſonable cauſe againſt the proſecu- 
tion, the court uſually grants the information. Barl. Inform. 

17. By the ſaid act, the /ike proceſs ſhall be awarded, upon an information 
by a common informer, as an action of treſpaſs vi & armis at the common law, 
. is £ | 5 

And conſequently, the proceſs in all ſuch ſuits muſt be by attachment, 
or pone per vadios, and after by diſtreſs infinite, where by the return the 
party appears to be ſufficient, otherwiſe by capias. 2 Haw. 284. u. 403 

13. 
en on © 4 15 But on a criminal information, it is the uſual practice of the crown 
criminal in- office, firſt, to award a ſubpena.; and after the return thereof, if no ap- 
formation. pearance be entered in four days, and an affidavit be made of the ſervice 
of the /ubpzna, to make out a capias of courſe, where the defendants are 
informed againſt in their private capacity, and a diftringas, where they 
are ſued as a corporation aggregate. 2 Haw. 284. ib. . 14. 

General fue, 20. If any information, ſuit, or action, ſhall be brought againſt any perjon 
on a penal ſtatute, the defendant may plead the general iſſue, and give the ſpecial 
matter in evidence. 10 &II C. 1. c. 11. ſ. 4. | | 

| | ; 21. The 
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And outlawry, and that as well-at the king's ſuit, as of every. other that will 


Information, Fs 


21. The court will not generally quaſh an information upon motion, 3 
| 1 f not quaſhe 
tut the party mult either plead, demur, or move in arreſt of judgment. 2 


F. 372. Str. 185, 953. 8 | 

» Bar ſeeing that an mation differs from an indictment in little Certainty re- 
more than this, that the one is found by the oath of 12 men, and the quired in an 
other is not ſo found, but is only the allegation of the officer or perſon information. 
who exhibits it ; whatſoever certainty 1s required in an indictment, the 
ame at leaſt is neceſſary alſo in an information; and conſequently. as all 
the material parts of the crime mult be preciſely found in the one, ſo muſt 
they be preciſely alledged in the other, and not by: way of argument. or 
recital. - 2 Haw. 260,.1. n. 369. , 4. 2 Eo, 

23. And therefore the ſtatutes of jeofails (from J aff faille, J have Not aided by 


a | op © ; TRI tend the ſtatutes 
failed), or the ſtatutes that do remedy overſights in pleading, extend of jeofails. 


not to informations. Wood b. 4. c. 4. | 5 W 
24. If an information contain ſeveral offences againſt a ſtatute, and Information 
be well laid as to ſome of them, but defective as to the reſt, the in- good as to 
former may have judgment for ſo much as is well, laid. 2 Halb. 266. part. 
28. FLA to be in a great meaſure ſettled, that an 4 upon a 
popular ſtatute thall in no caſe whatſoever have his coſts, unleſs they 
be expreſsly given him by ſuch ſtatute; for it is certain, that he can- 
not recover them by the common law, for that doth. not give colts 
in any caſe ; neither can he recover them by the ſtatute of Glouce/er, 
which gives the demandant his coſts in all caſes wherein he ſhall re. 
cover his damages; for this ſeems to ſuppoſe ſome damage to have 
been done to the demandant in particular, which cannot be faid in 
any popular action. But it ſeems agreed, that an action on a ſtatute by 
the party 7 for a certain penalty given by ſuch ſtatute, is within the 
ſtatute of Gloucęſter, becauſe ſuch penalty is intended him by way of re- 
compence for his particular damage by the offence prohibited: and if he 
could recover that only, and no more by way of coſts, it would be in 
moſt caſes in vain for him to ſue for it, ſince the coſts of ſuit would ex- 
ceed it, But it is ſaid, that no coſts ſhall be recovered in an action on a 
ſtatute, which gives no certain penalty to the party grieved, but only his 
damages in general, if ſuch a ſtatute be introductive of a new law, and 
give a remedy in a point not remediable at the common law; but 
there is not that inconvenience in this caſe, as in the former; becauſe 1 
certain ſum being {pecified, the jury may give the plaintiff a full ſatis: 
faction by way of damages. 2 Haro. 274. u. 389. /. 57: py 
28. And if the defendant plead a recovery by @ former action, which for- 
mer action fhall be found to have been concluſive ;;\ the plaintiff ſhall, recover, as 
though no ſuch action befere had been had : and if the defendant ſpall be con- 
victed of ſuch colluſion, he ſhall be impriſoned two years, by - proceſs of capias 


fue. 4 H. 7. c. 20. | 

And ng releaſe of any common perſon, to any ſuch party, whether - before or 
after any action popular, or indictment of the ſame commenced or made, hanging 
the ſame action, ſhall be available to ſurceaſe the ſaid action, indictment, proceſs, 
Ir execution, id. 
Form 


Information. 


_w 


Form of an information qui tam. 


Dublin. DE it remembered, that A. I. of in the county of gent. wh, 
3 as well for our lord the now king, as for himſelf doth project, 
cameth before the juſtices of our ſaid lord the king aſſigned to keep the peace in 
the ſaid county, and alſo to hear and determine divers felonies, treſpaſſet, and 
other miſdemeanors in the ſaid county committed, at their general quarter ſeſſn; 
of the peace holden at in and for the ſaid county, the ——— diy 
— in the — year of the reign of——— in his proper perſon ; and 

as well for the ſame lord the king, as c- himſelf, giveth the court here to under. 
and and be informed, that A. O. late of - in the county aforeſaid, 
yeoman, on the -—— day of in the year aforc/aid, at afurc. 
ſaid, in the county aforeſaid, not regarding the laws and ſtatutes of our ſaid lurd 
 , the king, but intending to — with force and arms | Here inſert the offence 
with the ſame preciſion as in an indictment] again the form of the ſtutule 
in that caſe made and provided: whereupon the aforefaid A. I. as well for 
the ſaid lord the king, as for himſelf, prayeth the advice of this court in the 
premiſſes ; and that the aforeſaid A. O. may forfeit the ſum of accord. 


ing to the form of the ſtatute aforeſaid ; and that he the ſame A. I. may have 


one moiety thereof, according to the form of the ſtatute aforeſaid ; and alſo that 
the aforeſaid A. O. may come here into this court, to anſwer concerning the pre. 
miſſes ; aud there are pledges.of proſecuting, John Doe and Richard Roe. And 
hereupon it is commanded to the ſaid A. O. that all other things omitted, and 
all excuſes laid aſide, he be in his proper perſon at the next general quarter ſeſ- 
frons of the peace to be holden for the Jaid county, to anſwer as well to our ſaid 
lord the king, as to the ſaid A. I. who as well for the ſaid lord the king, as 
» for himſelf, doth proſecute, .of and concerning the premiſſes, and further to a 
and receive what the ſaid-court ſhall confider in this behalf. 


Inrollment. 


JO manors, lands, tenements, or hereditaments, fhall paſs from one 


made or take any effect in any perſon, or any uſe thereof to be made 
by reaſon only of a bargain and ſale thereof, except the ſame bargain and 
fale be made by writing indented, ſealed, and inrolled in one of the king's 


courts of record at Dxblin, or elſe. within the county where the lands 


le, before the cite rotulorum, and two juſtices, and the clerk of the 
peace, or two of them at leaſt, whereof the clerk of the peace to be one: 
The ſame inrollment to be made in fix months after date of the writings: 
paying, where the land exceeds not 401. a year, 25. to wit, 12d. to the 
juſtices, and 12d. to the clerk ; and where it exceeds 405. a Year, then 
eee batt ION N N e een Ih 8 Paying 
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to another, whereby any eſtate of inheritance or freehold ſhall be 


. a aw wn. 
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raping 55. half to the juſtices, and half to the clerk : aud the clerk of 
the peace ſhall inroll and ingroſs the ſame in parchment : the ſame to 
he kept amongſt the records of the county. 10 Car. 1. /ef. 2. c. 1 


felt. 18, 


Judgment. 


„% - "yy WP „„ 


1. { judgments, ſome are fixed and ſtated ; as in caſes of treaſon, judgments 
felony, præmunire, and miſpriſions; the particular forms of certain. 
which may be ſeeu under their reſpective titles. | 

2. Others are diſcretionary and variable, according to the different cir- Judgments - 
cumſtances of each caſe ; thus for crimes of an infamous nature, ſuch as variable. 
petit larceny, perjury, or forgery at common law, groſs cheats, conſpi- 
racy not requiring a villainous judgment, Peng a bawdy houſe, brib- 
ing witneſſes to ſtifle their evidence, and other offences of the like nature; 
it ſeems to be in a great meaſure left to the prudence of the court to inflict 
ſuch corporal punithment, and alſo ſuch fine, and binding to the good 
behaviour for a certain time, as ſhall ſeem moſt proper and adequate to 
the offence. 2 Haw. 445. u. 633. . 14. | | 

z. The court may aſſeſs a fine, but cannot award any-corporal-puniſh- judgment in 
ment againſt a defendant, unleſs he be actually preſent in court. 2 Haw. * offender's 
446. ib. /. 17. — abſence. 

4. Were there are ſeveral defendants, a joint award of one fine qudgment of 
againſt them all, is erroneous ; for it ought to be ſeveral againſt each de- 4 Joint fine, 
fendant ; for otherwiſe, one who hath paid his proportionable part, 
might be continued in priſon till all the others have alſo paid theirs, which 
would be in effect to puniſh him for the offence of another, 2 Harp. 446. 

"> | 5 | 52 25 

5. A ſine is under the power of the court, during the term in which Judgment in 
fret; and may be mitigated as ſhall be thought proper: but after the mitigation of 
term, it admits of no alteration. 2 Haw. 446. n. 634. f. 280. 8 

6. A judgment contrary. to the verdict, is void. Read judgm. judgment 

. By many ſtatutes, peculiar puniſhments are appointed, for ſeveral againſt the 
offences, as pillory, ſtocks, impriſonments and the like; and in all theſe —— 7 
caſes, no room is left for the juſtices diſcretion, for they ought to give — xx id 
judgment, and to inflict the puniſhment in all the circumſtances thereof, ſtatutes. 

45 ſuch ſtatutes do direct. Dal. c. 188.. ü | 


TRIAL. 


RIAL by jurics is the Zng//bman's birth right, and is that 
[ way of 285 which notwithſtanding all rovelutions of ing 
been continued beyond all memory to this preſent day ; the beginnin 
whereof no hiſtory ſpecifies, it being cotemporary with the foundatic? 
of this ſtate, and one of the pillars of it, both as to age and conſequence, 
Tr, p-. pais 3. Dalt. c. 186. | 


* 


Concerning which, I will treat in the order following: 


1. Who may or may not be jurors. 

II. Of making and returning liſts of jurors. 

TIL. Of the fheriff's ſummoning aud returniug jurors. 
IV. Of the challenge of jurors. 

V. Of the demeanor of jurors in giving their verdi@. 
FI. Of the, indemnity and puniſbment of jurors. 


J. Who may or may not be jurors. 


1. Mr. Hawkins ſays, it doth not ſeem to be any where holden, that 
none but freeholders ought to be returned on a grand jury. 2 Haw, 
216, 217. n. 308. . 19. Piet 
But in another place he ſays, that by the common law, every grand 
juryman ought to be a freeman. 1 Haw. 215. n. 307. / 16. 
And L. Hale fays, touching the yearly value of the eſtate of a grand 
juryman, he doth not find any thing determined ; but freeholders they 
ought to be. 2 H. H. 155. N 
2: Alſo a grand juryman muſt be a lawful liege ſubject; and conſe- 
quently, neither under an attainder of any treaſon or felony, nor an 
alien, nor outlawed, whether for a criminal matter, or as ſome ſay, ina 
perſonal action; and from hence it ſeems, that any one who is under a 
proſecution for any crime, may by the common law, before he is indict. 
ed, challenge any of the perſons returned on the grand jury, for the 
defect of any of the qualifications aboveſaid: 1 Haw. 215. ib. 
The grand jury ought,not to conſiſt of an indefinite number; for, no 
more ought to be {worn then twenty-three. For if a number amounting 
to two full juries or more, ſhould be ſworn, it might happen that a 
complete jury of twelve, might find a bill to be true, though other twelve 
or more of the ſame jury might reject it as untrue ; which would be in- 
convenient and abſurd. Burr. Rep. 1088. ; 
Jurors tobe 3. By the 29G. 2. c. 6. No perſon (other than ſtrangers, upon trials 
freeholders. per medietatem lingue) ſhall be qualified to ſerve as jurors, for the tri 
of iſſues between party and party, in the courts of Chancery, King's bench, 


Common pleas, or Exchequer, or to ſerve on any jury, on the trial of o 
7 uc 


Jurors, 

ſuch iſſue, before juſtices of aſſize, or niſi prive (except in counties of 
cities and towns) that ſhall not be ſeized of a freehold of the clear yearly 
value of ten pounds, or being proteſtants, ſhall not be poſſeſſed of leaſes 
for a term of years, of which fifteen years ſhall be then unexpired, or 
leaſes for ſixty one years or more, determinable on one or more lives, on 
which 2 clear profit rent of not leſs than fifteen pounds, ſhall accrue to 
the leflee. / 1. 

As to the ſtrangers per medictatem linguæ abovementioned, it is en- 
acted by the 28 Ed. 3. c. 13. that in inqueſts to be taken amongſt aliens 
and denizens, before any judges, one half of the inqueſt ſhall be denizens, 
and the other half aliens, if ſo many there be in the place who are not 

arties ; if not, then ſo many as there are. 

And by the 27 Ed. 3. /t. 2. c. 8. Before the mayor of the ſtaple, if 
both parties be ſtrangers, the inqueſts ſhall be taken by ſtrangers ; it both 
be denizens, by denizens; if the one party be denizen, and the other 
alien, half of the jury ſhall be denizens, and half aliens. 

And theſe aliens need not have any qualification by their eſtate. 8 H. 
6. c. 29. | 

But i ſeems that the Engli/b half of the jury ought to have eſtates of 
the ſame value as in other caſes. 2 Haw. 419. u. 590. /. 34. 

And in 3 Salk. 81. it is faid, that when the jury are of a town corporate, 
it is no challenge that they are not freeholders. 

And the ſtatutes which require jurors to be of ſuch and ſuch ſufficiency, 
do generally exempt cities, boroughs, and towns corporate. 

6, In the torn : Jurors ſhall have 20s. a year freehold ; or 26s. 8d. 
,  & 4 © | 

7. In the leet : It is ſaid by ſome books, that any perſon happening to 
be preſent at a court leet, or to be riding by the place where it 1s holden, 
may for the want of jurors be compelled by the ſteward to be ſworn, 
whether he be reſident within the precincts of the leet, or not; by which 
it ſeems to be implied, that any perſon whatſoever is capable of being 
put upon the jury in a court leet. 2 Haw. 69. u. 109. / 67. 

8. The coroner's jury, upon inqueſts taken before him, are to be of 
the neighbouring towns : but no qualification by eſtate is required by any 


tute. 2 HH 159. | 
9. Jurors to inquire of the concealments of other inqueſts, ſhall have 


lands of 40s. a year. 3 H. 7. c. 1. | 
10, Jurors to inquire of forcible entry or detainer, ſhall have lands or 


tenements of 405. a year. 8 H. 6. c. 9. 


14. Old men above 70, perſons continually fick, or being diſeaſed at 
the time of the ſummons, or not dwelling in the county, ſhall not be 


put in juries of petit aſſizes; on pain, of the ſheriff paying damages 
0 * party grieved, and being amerced to the king. 13 Ed. 1. . 1. 

c. 38. 6 1 
And the equity of this ſtatute, and alſo the reaſon of the thing, ſeem 
plainly ſo far to extend to grand jurics, that if it ſhall appear, that any of 
the perſons abovementioned be returned on a grand jury, the court will 
cally excuſe their non-appezrance. But it ſeems clear, that any ſuch per- 
| | P p p 1ons 


401 


462 


cuſing jurors. 


penalty of 20l. 


Pannel to be 
annexed. 


Number of 


jurors. 


* 


No fee for en 


Jurors. 


ſons being returned on a grand jury, may lawfully ſer ve upon it if they 


think fit.” 2 law. 216. n. 308. /. 20. . 


5. The jury ought to be men; yet there ſhall be a jury of women, to 
try if a woman be enſient, upon the writ de ventre inſpiciendo. Tr, p. 
pais 86. | . 

16, Clergymen cannot be impannelled upon juries. Lamb. 396. 

17. Diflenting teachers, qualiſied under the toleration act, are exempted 
from ſerving on jurics. 6 G. I. c. 5. /. 9. V; 

8. Alſo quakers. Hid. .. 15. 

to. And the jurors ought to come in perſon and claim their privilege ; 
for the ſheriff cannot return it, Tr. p. pais 87. | 

20. And by the 6 Ann. c. 6. No papitt ſhall ſerve or be returned on 
any grand jury in the Queen's bench, or before juſtices of aſſize, yer and 
terminer, or gaol delivery or quarter: ſeſſions, unleſs it ſhall appear to the 
juſtices that a ſuflicient number of proteſtants cannot be then had for that 
ſervice. /. 5. | 


I. Of making and returning liſts of jurors. 


1. By the 29 G. 2. c. 6. No ſheriff or under- ſheriff, bailiff, or other 
officer, or perſon, ſhall take or receive any reward to excuſe any perſon 
trom ſerving or being ſummoned to ſerve on juries, or under that colour 
or pretence. /. 2. 

2. And no bailiff or other officer, appointed by any ſheriff or under- 
ſheriff to ſummon juries, ſhall ſummon any perſon to ſerve thereon, 
other than ſuch whoſe names 1s ſpecified in a mandate ſigned by ſuch ſhe- 
riff or under-ſherift, and directed to ſuch bailiff or other officer, but ſhall 
ſummon every perſon named in ſuch mandate, by the ſpace of fix days at 
leaſt, before the time appointed for ſuch jury to appear, | 

3. And if any ſheriff,” under-ſheriff, bailiff, or other officer, ſhall vil. 
fully tranſgreſs in any of the caſes aforeſaid, any court where ſuch jury is 
to appear, the judge or juſtices of aſſize or niſi prius, is required on exa- 
mination and proof of ach offence, in a ſummary way, to ſet fines upon 
perſons ſo offending, as he ſhall think meet, not exceeding forty pounds, 
nor leis than twenty pounds, according to the nature of the offence, to 
be eſtreated into the Exchequer. | I 

4. Every ſheriff or other officer to whom the return of the venire facias, 
or other proceſs for the trial of cauſes before juſtices of aſſize or ni/: privs, 
in any county ſhall belong, ſhall upon his return of every ſuch writ of ve- 
nire facias (unleſs in cauſes intended to be tried at bar, or in caſes where 4 
ſpecial jury ſhall be ſtruck by order of court) annex a pannel to every 
ſuch writ, containing the chriſtian and ſirnames, additions, and places of 
abode of ſuch jurors as they ſhall return. / 3. | 

5. Which number ſhall not be leſs than thirty-ſix, or more than ſixty, 
without the direction of the judges appointed to go the circuit, and to ſit 
as judges of aſſize or ii prius in ſuch county, or one of them, who. are 


impowered, if they ſce cauſe, by order under their hands, to direct 3 


greater 
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eater or leſſer number, and then ſuch number as ſhall be ſo directed, 
hall be the number to ſerve on ſuch jury; and ſuch jury ſo returned, ſhall 
try all the iflues of that aſſize. | — 

6. And the writs of habeas corpora, or diſtringas, ſubſequent. to ſuch Habea- 
_ writ of venire facias, need not have inſerted in the bodies of ſuch writs, corn. 
the names of all the perſons contained in ſuch pannel, but it ſhall be ſuf- 
kcient to inſert in the mandatory part of ſuch writs, the bodies of the ſeve- 
ral perſons named in à pannel to this writ annexed, or words of the likE im- 

rt, and to annex to ſuch writs, pannels containing the ſame names as 
were returned in the pannel, to ſuch wenire facias, with their additions 
and their places of abode, that the parties concerned in any ſuch trials 
may have timely notice of the jurors who are to ſerve thereon, in order 
to make their challenges to them, if there be cauſe. 

7. And for making the returns and pannels aforeſaid, and annexing Fees fo: :-- 
fame to their writs, no other fees ſhall be taken, than what are now al- turns, --. 
lowed to be taken for the return of the like writs or pannels annexed to 
the ſame; and the perſons named in ſuch pannels ſhall be ſummoned to 
ſerve on juries at the then next aſſizes or ſeſſions of ni prius, for the reſ- 
pective counties to be named in ſuch writs, and no other. 


This act is revived and continued by ſtat. 1 Geo. 3. cap. 17. ſect. 12. and 
made perpetual by 13, 14 G. 3. c. 41. ſ. 1. 


8. By 26 G. 3. cap. 14. ,. 68. It ſhall not be lawful for the ſheriff to 
return upon pannel for any jury in county of Dublin, either treaſurer, 
inſpector of accounts, ſecretary of grand jury, or collector of any 


barony. 


1 


LI. Of the ſheriff 's fummoning and returning jurors. 


mind our ſheriff, that at certain days, which you (the juſtices) ſhall make ſummon ju- 
known to him, he cauſe to come before you, ſo many and ſuch good and c % 
, 8 3 . . ſelſions. 
lawful men of his bailiwick (as well within liberties as without) by whom 
the truth ſhall be the better known and inquired into. 
2, It ſeems that juſtices of the peace may not order a jury to be return- Whether 2h. 


ed immediately, nor on the ſame day, for the trial of a priſoner arraign- 


0 a clauſe in the commiſſion of the peace, it is ſaid, We com- Sheriff to 


amount to felony, or the party conſent to be tried immediately. 2 Haw. cd immedi- 
400.8. $72, fr do | | „ ately. 
- 3 Allo it ſeems that a jury may not regularly be returned before juſ- Whether by 
tices of the peace in their ſeſſions, by a bare award of the court, as be- award of the 
fore juſtices of gaol delivery; but that there ought to be a particular pre- 
cept to the ſheriff for that purpoſe. 2 Haw. 405, 406. u. 57 1. . 1. 
4. But in caſes of felony, it is agreed (4 Iz. 164.) and is the uſual How, they 
practice, after the priſoners are arraigned and have pleaded to the coun- may do the 


Precht. 


try, for the juſtices to iſſue a precept to the ſlieriff, in nature of a wvenire | Kody. 
facias, which may bear teſte the ſame day that the priſoners plcad, 
| P pp 2 commanding 


ſeſſions may 
. . 112 : 5 order a jury 
ed before them, as juſtices of gaol delivery may, unleſs the crime % ber ura. 


court without 


tame in cale; 
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commanding the ſheriff to return 24 1 to try the iſſue upon ſuch a 
day; or they may make it returnable the ſame day that the priſoner 


| pleads, as at one of the clock in the afternoon, or the like: and this 


Form of the 
venire facias, 


Why the ju- 
rors ſhall be 
returned of 
the neigh» 


bourhood, 


Cafe of a view. 


precept muſt be in the name, and under the ſeals of the juſtices or two 


of them (1.2. ) and not barely by an award upon the roll. 2 E. H. 261, 
262. | | 

5. The writ of wenire facias by the ſtatute of the 29 G. 2. c. 6. ſhall be 
after this form: The king, &c. We command, &c. that you cauſe to come hy. 
fore, &c. twelve froe and lawful men of the vicinage of A. every of whom ſhall 
have 1ol. of land, tenements, or rents, by the year, at leaſt ; by whom, & 
and who neither, &c. 1. 1. (B) 

6. The reaſon why they are required to come from the vicinage is, for 
that the neighbours are preſumed to know what is done in the neighbour. 
hood. 1 Int. 158. | ; 

But yet this is not neceſſarily required; for they of one fide of the 
county, are by law of the neighbourhood, to try an offence of the other 
{fide of the county. 2 H. H. 264. | 

7. And although the words of the writ be twelve, yet by the ancient 
courſe, the ſheriff muſt return 24, for the expedition of juſtice ; for if 12 
only ſhould be returned, a man would ſeldom have a full jury appear; 
and in this caſe uſage and cuſtom makes the law. 2 H. H. 263. Read. jur. 

But the general precept that iſſues before a ſeſſion is, to return 24, and 


commonly the ſheriff returns upon that precept 48. 2 H. H. 263. 


Upon the grand jury ; there may be, and uſually are, more than 12: 
but it there be 12 aſſenting, though others diſſent, it is not neceſſary for 
the reſt to agree. 2 H. H. 161. | 

But upon a trial by a petit jury; it can be by no more nor leſs than 12, 
and all aſſenting to the verdict. 2 H. H. 161. | 

8. By the 29 G. 2. c. 6. Where a view ſhall be allowed in any cauſe, ii 
ſuch caſe, fix of the jurors who ſhall be named in ſuch pannel, or more, 
who ſhall be mutually conſented to by the parties or their attornies on both 
ſides (or if they cannot agree, ſhall be named by the proper officer of the 
reſpective courts of King's Bench, Common Pleas, or Exchequer at Dublin, 


for the cauſes in their reſpective courts) ſhall have the view. / 7. 


Jurors to be 
ballotted, 


Tales granted. 


9. And ſuch of them as appear, and ſhall not be challenged off, ſhall 
be firit ſworn upon the jury to try the ſaid cauſe, before any drawing d 
the jury, and ſo many only ſhall be drawn, to be added to the viewers. 
who appear and are ſworn, as ſhall, after all defaults and challenges allowed, 
make up the number of twelve to be ſworn for the trial of any ſuch caulc. 

10. Provided alfo, that whenſoever it ſhall happen that a jury for the 


trial of an iflue by / privs, ſhall not be returned by the ſheriffs, but ſhall 


be returned by the coronors, or other officers legally appointed, that ſuch 
coroners, or oflicers ſhall return the ſame number of jurors, and under 
the ſame qualifications as the ſheriff by law is bound to do, and the jurors, 
ſo returned, 1hall be ballotted for in the ſame manner. / 8. 

11. And whereas it may happen that a ſufficient number of the jurors 
returned may not appear after legal challenges; a tales may be granted, 


and returned as hath been heretofore uſed. /. 9. an 
| To 12. 


7 Jurors. 465 
12, All trials on appeals of murder or felony, ſhall be by jurors re- 
turned by the ſherift, or other proper officer, according to the rules of 
the common law.” /. 1 4. | | 
77. 8W. A rule was made, that when the maſter is to ſtrike a jury, 
viz. 48 out of the frecholders book, he ſhall give notice to the attornies 
of both ſides to be preſent ; and it the one comes, and the other doc; 
not, he that appears ſhall according to the ancient courſe ſtrike out 12, 
and the maſter ſhall ſtrike out other 12 for him that is abſent. 1 Salk. 104. 
But if by rule of court, the maſter is ordered to ſtrike a jury, in caſe 
it he not expreſſed in ſuch ruhe, that the maiter ſhall ſtrike 48, and each of 
the parties {hall ſtrike out 12; the maſter is to ſtrike 24, and the parties 
have no liberty to ſtrike out any. 1 Salk. 405. M. 8 . 
13. On a motion for a ſpecial jury, in the caſe of the King againit Mac- 
tartney, T. 2 C. tor the murder of the Duke of Hamilton, it was held by 
Parker chief juſtice, that there cannot be a ſpecial jury in caſes of frei 
or felony ; for the party mult have the advantage of challenging 20 in caſe 
of felony, and 35 in caſe of high treaſon, without cauſe ſhewn. In caſes 
of ſpecial juries, there are 48 brought before the maſter, and he takes 24 ; 
ſo there cannot. be a rule for a- good jury, nor for a ſpecial jury, in this 
caſe of a trial at bar; for the jury will be the fame with or without ſuch 
a rule, for they are all good juries in Middleſex, and fo in all caſes of ju- 
rors at the bar; and if there ſhould be a ſpecial jury, it would take 
away the advantage the party has of challenging peremptorily, although 
not of ſhewing cauſe. So no rule was made in this caſe, leſt the ſheriff 
in all other caſes, when there is no ſuch rule, ſhould not return a good 
jury. Viner. Trial. (D. e. 2.) 5. 
14. And if a juryman be called, and (being preſent) refuſe to appear; 
or, having appeared, withdraw himſelf before he be ſworn, the court 
may ſet a fine upon him at their diſcretion. 2 H. H. 309. 35 H. 8. c. 6. /: 9. | 
15. Laſt of all; The name of every perſon, who ſhall be ſummoned es, of 
and impannelled as aforeſaid, with his addition, and the place of ec 3 
abode, ſhall be written on ſeveral diſtinct pieces of parchment, or paper, 
being all as near as may be of equal ſize and bigneſs, and ſhall be delivered. 
unto the clerk of ſuch judge of aſſize or ui privs, who 1s to try the 
cauſes by the ſheriff or under-ſherift of the county, or other officer, re- 
turning the proceſs, and ſhall, by the direction and care of ſuch clerk, be 
rolled up all as near as may be, in the ſame manner, and put together in 
a box or glaſs to be provided for that purpoſe. 29 G. 2. c. 6b. . 4. 
16. And when any cauſe ſhall be brought on to be tried, ſome indif— 
ferent perſon, by direction of the court, ſhall, in open court, draw out 
twelve of the ſaid parchments or papers one after another, and if any of 
the perſons whoſe names ſhall be ſo drawn, ſhall not appear, or ſhall be 
challenged and ſet aſide, then ſuch further number until twelve perſons be 
drawn who ſhall appear and after all cauſes of challenge ſhall be allowed 
as fair and indifferent. | | 8 | 
17. And the faid twelve perſons fo firſt drawn, appearing and approved 
of as indifferent, their names being marked in the pannel, and they be- 
ing ſworn, ſhall be the jury to try the {aid cauſe, 


18. And: 
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Juries may on 
motion be 
ſtruck on any 
iſſue (fave in- 
dig ment, in- 
formation, 
&c.) as ſpecial 
juries are on 
trials at bar. 


Jury returned 

tor trial, and 

ſummoned 6 
days before. 


Fees. 


In citics or 
counties of 
towns, liits of 
qualified ju- 
rors, as the 
grand pannel 
ſor trials at 
har in coun- 
ties at large, 
returned; 
jury ſtruck | 
thereout. 


Not ſummon- 
ing in 6 days 
before, 


fined not a- 
bove 5ol nor 
under 101], 
eitreated. 


Names drawn. 18. And the names of the perſons ſo drawn and ſworn, ſhall be kept h 


and then the ſame names ſhall be rolled up again, and returned to the 


the trial of the cauſe which ſhall be brought on to be tried. / 5, 


 common-pleas, and exchequer reſpectively, upon motion by council on 


exceeding fifty pounds, and not leſs than ten pounds, as the judge, before 


_ Jurors. 


themſelves, in ſome box or glaſs, to be kept for that purpoſe, till fd, 
jury have given in their verdict, and the ſame is recorded, or until ſuch 
jury ſhall, by conſent of the parties, or leave of the court, be diſcharged 


former box or glaſs, there to be kept with the other names, remaining at 
that time undrawn, and ſo zoties quoties, as long as any cauſe remains they 
to be tried, | ; 

19. If any cauſe ſhall be brought on to be tried in any of the {aid 
courts reſpectively, before the jury in any other cauſe ſhall have brought 
in their verdict, or be diſcharged, it ſhall be lawful for the court, to or. 
der twelve of the reſidue of the ſaid parchments or papers, not contain. 
ing the names of any of the jurors who ſhall not have ſo brought in their 
verdict, or be diſcharged, to be drawn in ſuch manner as is aforeſaid, for 


20. By 17,18 G. 3. c. 45. / 3. It ſhall be lawful for king”s-bench, 


behalf of any plaintiffs, or defendants in any action, cauſe, or ſuit what. 
ſoever (except indictments, informations for miſdemeanors or in nature 
of quo ccarranto to order and appoint juries to be {truck before the pro- 
per officer of each court for the trial of any iſſue, joined in any of faid 
caſes, and triable by a jury of tweive men, in ſuch manner as ſpecial 
juries have been and are ufually ſtruck in ſuch courts reſpectively upon 
trials at bar in the ſame courts. | 8 | 

Sed. 4. Ihe jury ſo ſtruck ſhall be the jury returned for trial of ſaid 
iſſue, and ſummoned by the ſheriff or other officer appointed to return 
the ſame at leaſt fix days before the aſſizes or fittings, at which ſuch iſſue 
is to be tried, | 

Set. 5. The party, who ſhall apply for ſuch jury to be ſtruck, ſhall 
bear and pay the fees for ſtriking ſuch jury, and ſhall not have any allow- 
ance for the ſame upon taxation of colts. _ 

Scct. 6. Where any ſpecial jury ardered by rule of any of ſaid courts 
to be ſtruck by the proper officer in manner aforeſaid, in any cauſe ariſing 
in any city or county of a city or town, the ſherift or ſheriffs ſhall bc 
ordered by ſuch rule to bring, or cauſe to be brought, before ſaid officer, 
the books or liſts of perſons qualified to ſerve on juries within the ſame, 
out of which juries ought to be returned by ſuch ſherifls in like manner 
as the 2 panne-uſually ordered to be brought in order to ſtriking 
juries for trial at bar in cauſes ariſing in counties at large; and in ever) 
ſuch caſe the jury ſhall be taken and ſtruck out of ſuch book or lilt 
reſpectively. 15 | 

Sed. 7. If ſherifſs, or ſuch other officer appointed to return ſuch jury, 
omit or neglect to ſummon or cauſe to be ſummoned by a note in writing 
every perſon ſo {truck or returned, at leaſt ſix days before the aſſizes or 
fittings, whereat ſuch iſſue is to be tried, he ſhall forfeit ſuch ſine not 


wiom ſuch iſſues to be tried, ſhall think reaſonable for every ſuch offence, 


and faid judge ſhall eſtreat ſuch fines, | 
8 Se. bp 


$44, 8, Every perſon ſo returned, who mall not appear after openiy Not appear- 
called three times, ſhall upon oath by ſome credible perion that ſuch per- ings fine not 
ſon had been ſummoned by a note in writing ſix days at leaſt before aſſizes Under 


R nor under 51. 
or ſittings, forfeit (unleſs reaſonable cauſe of abſence proved by oath to eſtreate 4s 


ſatisfaction of ſaid 90185 or juſtices) ſuch ſine not exceeding twenty unleſs cauſe 
»unds, and not leſs than five pounds, as ſaid judge ſhall think reaſon- 5 brag aliow- 
able, and faid judges ſhall eſtreat the fame, | | 1835 

Seck. 9. In every cauſe wherein A ſpecial jury awarded by this act, and Tales may be 
a full jury ſhall not appear before the judge or juſtices, before whom to ordercd, 
be tried, or after appearance of a full Jury by challenge of any of the 

arties the iſſue is like to remain untrie for default of jurors, ſaid juſ- 
tices, upon requeſt by plaintiff or defendant, ſhall have authority to com- 
mand the ſheriff, or oflicers to whom the making ſaid return belang, to 
appoint as often as need be twelve ſuch other able perſons of ſaid county 
then preſent, to whom no cauſe of challenge doth lie, and the names of 

rſons ſo named with additions and places of abode ſhall be written on 
diſtin pieces of parchment or paper, all as near as may be of equal 
fize;, and delivered to the clerk of the judge before whom ſuch iſſue 
tried, by the ſherift or officer, and by direction and care of ſuch clerk 
rolled up all as near as may be in fame manner, and put together in a drawa by bal- 
box or glaſs, and ſome indifferent perſon by direction of the court in lot, till ſuffi- 
open court ſhall draw out ſaid parchments or papers one after another, ient number 
until a number appear ſufficient with thoſe of the original pannel, PP 
who appeared, to make up the number of twelve, who ſhall be the jury 
to try ſaid iſſue. 

Sect. 10 Every trial by ſuch jury ſhall be as good and effectual in law As valid as if 
to all intents, as if tried by twelve of the jurors originally ſtruck and tried by 12 


| appointed ; and all ſuch perſons ſhall after ſuch nomination and*appoint- originally 


ment in every reſpect be conſidered, as if returned upon the original * 


pannel ſtruck to try ſaid iſſue. 
TV. Of the challenge of jurors. 


And herein, 


1. Of the ſeveral kinds of challenge. 

I. When the challenge is to be taken. 

LI. How the challenge ſhall be tried. . | 

IV. How pannels may be reformed by the court, without challenge. 


| I. Of the ſeveral kinds of challenge. 


PE RE are two kinds of challenge ; either to the array, by which To kin of: 
is meant the whole jury as it ſtands arrayed in the panel, or little challenge. 


ſquare pare of parchment on which the Jurors names are written : or to 
he the 


the polls, by which are meant the ſeveral particular perſons or Heads in the 
array. 1 Inſt. 156, 158. : 

To the array. 1. Challenge to the array, is in reſpect of the partiality or default of 
the ſheriff, coroner, or other officer that made the return: and this I 
two-fold ; | | | 

Principal chal- (1) Principal challenge to the array : which if it 1s made good, is 1 

lenge to the ſufficient cauſe of exception, without leaving any thing to the Judgment 

aides of the triers. - | 
Cauſes of challenge of this ſort, are ſuch as theſe ; If the ſheriff, or 
other officer, be of kindred or aflinity to the plaintiff or defendant, if 
the affinity continue. If any one or more of the jury be returned at the 
nomination of the party plaintiff or defendant, the whole array ſhall be 
diſquaſhed. If the plaintiff or defendant have an action of battery 
againſt the ſheriff, or the ſheriff againſt either party, this is a good cauſe 
of challenge. 80 if the plaintiff or defendant have an action of debt 
againſt the ſheriff; but otherwiſe it is, if the ſheriff have an action of 
debt againſt either party. Or if the ſheriff have parcel of land depend. 
ing upon the ſame title. Or if the ſheriff, or his bailiff which returned 
the jury, be under the diſtreſs of either party. Or if the ſheriff or his 
bailiff, be either of counſel, attorney, officer, or ſervant of either 
party; goſſip; or arbitrator in the ſame manner, and treated thereof. 
I Inſt. 156. | 
And the ſubject may challenge the array againſt the king; as in tra. 
verſe of an office, he that traverſeth may challenge the array: And ſo it 
is in caſe of life. 1 In}. 156. 
And where a ſubject may challenge the array, for unindifferency, there 
the King being a party may alſo challenge for the ſame cauſe. 1 Inf. 156. 
The array challenged on both ſides ſhall be quaſhed. 1 Lift. 1 56. 
Challenge to (2) Challenge to the array, for favour. He that taketh this muſt ſhew 
the array for in certain the name of him that made it, and in whoſe time, and all in 
favour. certainty. This kind of challenge, being no principal challenge, muſt 
be left to the diſcretion and conſcience of the triers. As if the plaintiff 
or defendant be tenant to the ſheriff, this is no principal challenge, but he 
may challenge for favour, and leave it to trial. So affinity between the 
{on of the ſheriff, and the daughter of the party, or the like, is no prin- 
cipal challenge, but to the favour; but if the ſheriff marry the daughter 
of either party, or the like, this (as hath been ſaid) is a principal chal- 
lenge. 1 Ine. 1 56. 

But where the king. is party, one ſhall not challenge the array for fa- 
vour; becauſe in reſpect of his allegiance, he ought to favour the king 
more; but if the ſheriff be a menial ſervant of the king, there the 
challenge is good. 1 Inf. 156. By which ſeems to be meant, that ſuch 
challenge is not good, without ſhewing ſome actual partiality in the fle- 
rift, 2 Haw. 419. n. 589. / 32. | | 

But the king may challenge the array for favour. 1 Ine. 156. 

2. Challenge to the polls is threefold : 
Peremptory (1) Perewptory. This is ſo called, becauſe a perſon may challenge 

challenge. peremptorily, upon his own diſlike, without ſhewing of any cauſe. 
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This peremptory challenge ſhall not be allowed to the king; for it is 
rovided by the 33 Ed. 1. fl. 4. that he who challengeth a juror for the 
ing, ſhall ſhew cauſe, and the truth thereof ſhall be inquired of. And 

this extends as well to criminal, as civil cauſes. However, if the king 
challenge a juror, he need not ſhew any cauſe of his challenge, till the 
whole 8 be gone through, and it appear that there will not be a full 
jury without the perſon challenged. And if the defendant, in order to 
oblige the king to ſhew cauſe, preſently challenge all the reſt, yet it hath 
been adjudged, that the defendant ſhall be firſt put to ſhew all his cauſes 
of challenge, before the king need to ſhew any. 2 Hgw. 413. n. 580. / 3. 
And this peremptory challenge is not allowable to the party againſt the 
king, but only in caſe of treaſon or felony, in favour of life. 1 Ine. 156. 

But in caſe of treaſon or felony, the priſoner by the common law might 
peremptorily challenge 35, which was under the number of three juries. 

2. And by 10 & 11 Car. 1. cap. 9. None that ſhall be arraigned for Challenging 
high treaſon, petty treaſon, murder, man: laughter, or any other felony, above twenty 
ſhall be admitted to challenge peremptorily above 20 of their jurors, and, 8 
if upon their arraignment or trial, they challenge above that number, per- 
ſons having authority for the trial of them, may give judgment againſt 

them, and award ſuch execution thereupon, as they might if they had 
challenged peremptorily the number of 36 or more, before the making of 
this ſtatute. 
2) Principal challenge to the polls: where cauſe is ſhewn, but which if 
found true, ſtands ſufficient of itſelf, without leaving any. thing to the triers, 

Cauſes of principal challenge of the polls, are ſuch as these; 

A peer is not to be ſworn on juries, and he may be challenged by either 
party, or may bring a writ of privilege for his diſcharge. 1 Jy. 156. 

2 Haw. 4 5. n. 583. / 11. 

Want of freehold, is a good cauſe of challenge. 1 In}. 1 56. 

Alſo, if a perſon is an alien. 1 It. 156. 

If the juror be within the age of 21, it is a good cauſe of challenge. 

1 Infl. 157. | ; 

If a —.2 be above the age of 7o, or is ſick, or is non-reſident in the 
county, he may ſue out a writ of privilege for his diſcharge ; but if he 
be returned and appear, he can neither be challenged by the party, nor 
excuſe himſelf from not Yerving, if there be not enow without him. 

2 Haw. 418. u. 588. / 26. | 

If the juror be of blood or kindred to either party, this is a principal 
challenge; for that the law preſumeth that one kinſman doth favour ano- 
ther, before a ſtranger ; and how far remote ſoever he is of kindred, yet 
the challenge is good. 1 Inf. 157. 1 | 

Affinity, or alliance by marriage, is a principal challenge, if the ſame c,nſanguinity 
continues, or iſſue be had; otherwiſe, it is but to the favour. 1 In}. 1 57. or affinity. 
And by the 33 H. 8. . 1. c. 4. Conſanguinity or affinity being not 
within the fifth degree betwixt the juror impanelled in any inqueſt or 
trial or his wife or any of the parties to the ſame, or the wife of the ſame 
parties, or betwixt the ſheriffs, under. ſheriffs, coroners, or other officers 
that ſhall return or array any panel or jury in any inqueſt or trial, or the 


Qqq wife 


\ 
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the like, or to be branded or fligmatized, or to have any other corporal 


tiff or defendant in the fame cauſe ; for fuch a one, it may be thought, 


Juroꝛs. 
wife of any of them, and any of the parties to the ſame, or the wife of 
any of the ſame parties, ſhall be no principal challenge. 

If the juror be godfather to the child of the plaintiff or defendant, 
1 to his child, this is allowed to be a good challenge in our books, 
1 Int. 157. 55 Hg 

If the juror have part of the land that dependeth upon the ſame title 
It is a principal challenge. 1 H. 157. SE 

It hath been allowed a good cauſe of challenge, on the part of the pri. 
foner, that the juror hath declared his opinion beforehand, that the party 
is guilty, or will be hanged, or the like. 2 Haw. 418. n. 589. / 28, 

tkewife if the juror gave a verdict before, for the ſame cauſe, or up- 
on the fame title or matter, though between other perſons. 1 J. 15). 
So likewiſe one may be challenged, that he was indictor of the plain. 


will not falſify his former oath. Lamb. 554. And if a grand juryman, 

who was one of the indictors in the fame cauſe, be returned upon the 

petit jury, and do not challenge himſelf, he thall be fined. 2 H. H. 
og. 5 | 

; If a juror hath been an arbitrator, choſen by the plaintiff or defendant 
in the ſame cauſe ; and hath been informed thereof, or treated of the 
matter, this is a principal challenge; otherwiſe, if he were choſen in- 
differently by either of the parties. 1 It. 157. | 

If he be of counſel, ſervant, or of fee, of either party, it is a prin- 
cipal challenge. 1 . 157. 

Alſo, if a juryman, before he be ſworn, take information of the caſe, 
this is cauſe of challenge. 2 H. H. 306. | | 

If any, after he be returned, do eat and drink at the charge of either 
party, it is a principal cauſe of challenge. 1 Inf. 157. 

But is not a principal challenge to a juror, but only to the favour, that 
the proſecutor was lately entertained at his houſe. 3 Salk. 81. 

Actions brought by the juror againſt either of the parties, or by either 
of the parties againſt him, which imply malice or diſpleaſure, are cauſes, 
of principal challenge; other actions, which do not imply malice or diſ- 
pleaſure, are but to the favour. 1 %. 157. 

In a cauſe where the parſon of a pariſh is party, and the right of the 
church cometh in debate, a pariſhioner is a principal challenge. 1 /. 
117 
15 either party labour the juror, and give him any thing to give his 
verdict, this is a principal challenge; but if either party labour the juror 
to appear, and to do his conſcience, this is no challenge at all, but lawful 
for him to do it. 1 Inf. 157. OE | 

That the juror is a fellow ſervant with either party, is no principal chal- | 
lenge, but to the favour. 1 Ih}. 157. 

It the juror be attainted or convicted of treaſon or felony, or for any 
offence to life or member, or in attaint for a falſe verdict, or for perjury 4s 
a witneſs, or in a confpiracy at the ſuit of the king, or in any ſuit (either 
for the king or for any ſubject) be adjudged to the pillory, tumbrel, or 


pu niſhment, 


Juroꝛs. 
uniſhment, whereby he becometh infamous; theſe, and the like, are 
incipal cauſes of challenge. 1 If. 158. | 


he is exlex, and therefore not a lawful man. 1 Inf. 158. 
And old books have ſaid, that if he be excommunicated, he could not 


be of a jury. 1 . 158. 
3. Challenge to the polls for favour. This is, when either party can- 


muſt be left to the conſcience and diſcretion of the triers, upon hearing 
their evidence, to find him favourable, or not favourable. And the 
cauſes of favour are infinite. For all which, the rule of law is, that he 


mult ſtand indifferent, as he ſtands unſworn. 1 In. 157. 


By 25 Geo. 3. cap. 31. . 1. Whereas great delays happen in trials, 
in which peers or lords of parliament are parties, by challenges to arrays 
for want of a knight returned: from firit day of trinity term one thou- 
ſand ſeven hundred and eighty five no challenge ſhall be taken to any 
panel of jurors for want of a knight being returned in ſuch panel ; and 
no array ſhall be quaſhed, or any advantage had, by reaſon of any ſuch 
challenge; any law or uſage to contrary notwithſtanding. | 

Sect. 2. This act ſhall be in force five years from firſt day of trinity 
term next, and to end of the next ſeſſion, and no longer. 


IT. When the challenge is to be taken. 
1. No challenge can be taken either to the array, or to the polls, till a 


2. He that hath divers challenges, muſt take them all at once. 
„ = | | 
3. If a juror be challenged by one party, and after be tried indifferent, 
it is time enough for the other party to challenge him. 1 In}. 1 $8. | 

4. After challenge to the array, and trial duly returned, if the ſame 
party take a challenge to the polls, he muſt ſhew cauſe preſently. 1 


Int, 158. 
muſt ſhew cauſe preſently, and that cauſe muſt riſe ſince he was ſworn. 


- 


1 Inst. 158. | 
6. When the king is party, the defendant that challengeth for cauſe 
muſt ſhew his cauſe preſently. 1 In}. 158. 1 

7. But if a juror be challenged between party and party, and there be 

enough of the panel beſides; the cauſe of challenge needeth not to be 
. hewed, unleſs the other fide challenges touts peravail. Tr. p. pais 143. 

8. If a man, in caſe of treaſon or felony, challenge for cauſe, and he 

| be 1 indifferent, yet he may challenge him peremptorily. 1 . 

9. The priſoner muſt take all peremptary challenges himſelf, even in 

cales wherein he may have counſel. 2 Haw. 413. 1. 580. J. 4. * 

10. 


2A 2 


80 it is, if a man be outlawed in treſpaſs, debt, or any other action, for 


not take any principal challenge, but ſheweth cauſes of favour, Which 


full jury have appeared. 2 Haw. 412. n. 579. / 1. 
& "8 


5. If a juror be formerly ſworn, if he be challenged, the party 
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10. The challenge to the array, muſt be in writing (C); but where 
the challenge is to the polls, it is a ſhort way by a verbal challenge, 


Tr. p. pais 172. 


III. Hu the challenges ſhall be tried. 


1. The challenge of him who firſt challenged ſhall be firſt tried, 77 
p. pais 144. oe 

2. If the array be challenged, it lies in the diſcretion of the court how 
it ſhall be tried; ſometimes it is done by two coroners, and ſometimez 
by two of the jury, with this diſcerence, that if the challenge be for 
kindred in the ſheriff, it is moſt fit to be tried by two of the jurors re. 
turned ; if the challenge found in favour of partiality, then by any other 
two aſſigned thereunto by the court. 2 H. H. 275. 

3. When any challenge is made to the polls, if it be before any jurors 
are ſworn, the court ſhall chuſe the triers; if two are ſworn, they ſhall 
try ; and if they try one indifferent, and he be ſworn, then he and the 
two triers ſhall try another ; and if another be tried indifferent, and he 
be ſworn, then the two triers ceaſe, and the two that be ſworn on the 
jury ſhall try the reſt: If the plaintiff challenge ten, and the defendant 
one, and the twelfth is ſworn, becauſe: one cannot try alone, there ſhall 
be added to him one challenged by the plaintiff, and another by the de. 
fendants. Finch. 112. 1 Int. 158. 

4. The triers oath is, You ſhall well and truly try, whether A. B. 
(the juryman challenged) ſtand indifferent between the parties to this 
« iflue: ſo help you God.” 1 Salk. 152. . 

5. If the cauſe of challenge touch the diſhonour or diſcredit of the 
juror, he ſhall not be examined on his oath ; but in other caſes, he 
ſhall be examined on his oath, to inform the triers. 1 /. 158. Salk. 
153. 

| TT If the array be quaſhed againſt the ſheriff, the proceſs of venire facias 
furatores ſhall be directed to the coroners; if againſt any of the coroners, 
then proceſs ſhall be awarded to the reſt ; if againſt all of them, then 
the court ſhall appoint certain eliſors (ſo named * Y, againſt whoſe 
return no challenge ſhall be taken to the array, becauſe they were 
appointed by the court; but he may have his challenge to the polls. 1 


Inſt. 158. | 


IV. How panels may be reformed by the court without challenge. 


Beſides the challenges which may be taken by the plaintiff or defen- 
dant, it is enacted by the 3 H. 8. c. 12. that in caſes where the king 15 
party, the juſtices of aſſize, or of the peace in ſeſſions, may reform the 
pane of jurors, by putting to and taking out of the names of the per- 

ns impanelled by their diſcretion ; and if the ſheriff do not return the 
rg ſo reformed, he ſhall forfeit 20/. half to the king, and half to 


im that {ſhall ſue. 
| | And 


rhere 
enge. 


. - > Y” 
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And this extends both to grand and petit juries. 2 H. H. 156. 

And hence it is, that if a priſoner be arraigned before the judge that 
ſits upon the crown ſide, it is uſual for the judge to ſend for a jury to 
the judge of niſi prius, and when the jury is * oy the ſheriff returns 
them between the king and the priſoner; which is by virtue of this 


ſtatute, 2 H. H. 205, 


Y. Of the demeanor of jurors in giving their verdi#, 


1. By the law of England, a jury after their evidence given upon the jurors to be 
iſue, ought to be kept together in ſome convenient place, without meat kept without 
or drink, fire or candle, and without ſpeech with any, unleſs it be the Meat ordrink. 
bailiff, and with him only if they be agreed. 1 Inf. 227. | 

2. And the bailiif ought to be ſworn to Keep them together, and not Bailiff ſworn 
to ſafer any to ſpeak with them. 2 H. H. 296. : to keep them, 

z. And if the jury after their evidence given to them at the bar, do at yy... cat. 
their own charges eat or drink, either before or after they be agreed on ing and drink- 
their verdict, it is finable, but it ſhall not avoid the verdit ; but if be- ing ſhall avoid 
fore they be agreed on their verdict, they eat or drink at the charge of che verdict. 


the plaintiff, if the verdict be given for him, it ſhall avoid the verdict ; 


but if it be given for the defendant it ſhall not avoid it, and ſo on the 
contrary. But if after they be agreed on their verdict, they eat or drink 

at the charge of him for whom they do pals, it ſhall not avoid the verdict. 

1 Inſt. 227. | 

| 2 bat un the aſſent of the juſtices they may both eat and drink; as, Hhat caſes 
if any of the jurors fall ſick before they be agreed of their verdict, then they may eat 
by the aſſent of the juſtices he may have meat or drink, and alſo ſuch or driok. 
other things as be neceſſary for him and his fellows alſo, at their own 


| coſts, or at the indifferent coſts of the parties, if they ſo agree: and if 


they cannot agree, the juſtices may in ſuch caſe ſuffer the jury to have 
both meat and drink for a time, to ſce whether they will agree. Dr. & 
St. 458. | | | | 

5. After their departure they may deſire to hear one of the witneſſes y ,..e,.. 
again, and it ſhall be granted, ſo he deliver his teſtimony in open court; mine witneſ- 
and alſo they may defire to propound queſtions to the court for their ſes. 
ſatisfaction, and it ſhall be granted, ſo it be in open court. 2 H. H. 
296. 8 

6. But if the plaintiff after evidence given, and the jury departed May hear no 


from the bar, or any for him, do deliver any letter from the plaintiff to evidence but 


1 * , . A . 4 in : 
any of the jury concerning the matter in iflue, or any evidence, or any 2%" 


writing touching the matter in iſſue, which was not given in evidence, it 
ſhall avoid the verdict, if it be found for the plaintiff, but not if it be 
found for the defendant, and ſo on the contrary. But if the jury carry 
away any writing unſealed, which was given in evidence in open court, 


this ſhall not avoid their verdict, albeit they ſhould not have carried it 


with them, 1 Inſt. 227. 
7. A jury 
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Cannot he dif- 7. A jury ſworn and charged in a capital caſe, cannot be diſcharged 
charged with- (Without the priſoner's conſent) till they have given a verdict. 2 Hau. 


out giving a 


verdict. 


May be fined 


for ſaying 
they are a- 


greed, when 
they are not. 
Caſting lots 


for their 


verdlict. 


Giving ver- 
dict without 


evidence. 
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439. u. 622. /. 1. Toft. 22. Sir John Wedderbourn's caſe. 

And the king cannot be nonſuit, for he is in judgment of law ever pre. 
ſent in court. 1 Inſt. 227. | 

8. If a jury ſay they are agreed, and being aſked who ſhall ſay for them 
they ſay their foreman, but upon farther inquiry they are not agreed, 
they may be fined. 2 H. H. 309. n 

9. If a jury caſt lots for their verdict, it ſhall be ſet aſide, and they 
ſhall be fined for the contempt. 3 Keb. 805. 2 Lev. 140, 205, » 
Fanes 83. 5 | 
Xt 1 G. Hale and Cove. The jury having fat up all night, agreed 
in the morning to put two papers into a hat, marked Paint} and 
Defendant, and 10 draw lots; Plaintiff came out, and they found for the 
plaintiff, which happened to be according to the evidence, and the opini. 
on of the judge. Upon motion for a new trial, it was agreed that the 
verdict muſt be ſet aſide; but the queſtion was, whether the defendant 
ſhould pay coſts: the court inclined to give the plaintiff coſts, compar. 
ing it to the caſe of a verdict againſt evidence ; but at Jaſt it was agreed, 
that the coſts ſhould wait the event of the new trial. Str. 642. 

10. The jury may give a verdict without teſtimony, when they them. 
ſelves have conuſance of the fact. Tr. p. pais 2759. 1 Ventr. 97. 


Juror may be 11. But if they give a verdict on their own knowledge, they ought to 


a witnels. 


Private ver- 


dict. 


Special ver · 


dict. 


Jurors to try 
not the law, 


but the fact. 


tell the court ſo; but they may be ſworn as witnefles ; and the fair way is 
to tell the court before they are ſworn that they have evidence to give. 
1.9alk. 405. 

For certainly it is of dangerous conſequence, to receive a verdid 
againſt evidence given, on ſuppoſal that ſome of the jury knew other. 
wiſe, or on private information given by any juryman to the reſt, where 
he cannot be croſs examined. Tr. p. pais 209. 

12. After they be agreed, they may in cauſes between party and party, 
if the court be riſen, give a private verdict, before any of the judges of 


the court: and then they may eat and drink; and the next morning in 


open court they may either affirm or alter their private verdi& ; and that 
which is given in court ſhall ftand. 1 Inf. 227. 
But in criminal caſes of life or member, the jury can give no private 
verdict, but they.muſt give it openly in court. 1 Inf. 227. | 
13. In all cauſes, and in all actions, the jury may give either a general 
or a ſpecial verdict, as well in cauſes criminal as civil; and the court 
ought to receive a ſpecial verdict, if pertinent to the point in iſſue. 


3 Salk. 373. 


Thus if one be indicted for grand larceny, that is, for ſtealing goods 


above the value of 124. yet the jury may find ſpecially, that he is guilt), 


but that the goods are not above the value of 124. In which caſe, he 

fhall only have judgment of petit larceny. 1 Haw. 95. u. 146. / 34. 
14. Jurors are to try the fact, and the judges ought to judge according 

to the law that ariſeth upon the fact. 1 I/. 226. at 
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But if they will take upon them the knowledge of the law upon the 
matter, they may; yet it is dangerous, for if they miſtake the law, they . - — 
run into the danger of an attaint : therefore to find the ſpecial matter is 
the ſafeſt way, where the caſe is doubtful. 1 I. 228. 
But if the jury find according to the direction of the judge in matter 
of law, although the judge be miſtaken, yet the jury ſhall not be liable 
to attaint. L. Raym. 470. F ; | | 
15. It hath been adjudged, that if the jury acquit a priſoner of an in- Finding a- 
qictment of felony againſt manifeſt evidence, the court may, before the ee, evi- 
verdict is recorded, but not after, order them to go out again, and re- Le 
conſider the matter; but this by many is thought hard, and ſeems not of 
late years to have been ſo frequently practiſed as formerly. However it is 
ſettled, that the court cannot ſet aſide a verdict which acquits a defendant, 
of a proſecution properly criminal, as it ſeems that they may a verdict 
that convicts him, for having been contray to evidence. and the directi- 
ons of the judge, or any verdict whatſoever for a mifſ-trial. 2 How. 442. 


n. 627. . II. : | : 
16. * the verdict recorded, the jury cannot vary from it; but be- Varying from 
fore it be recorded, they may vary from the firſt offer of their verdict, * 5 
and that verdict which is recorded ſhall ſtand. 1 Ii. 227. DE 
17. A verdict finding an impoſſible matter ſhall not be void, if at the Verdict 3 
ſame time it find the ſubſtance of the indictment; but the ſurplus ſhall ability. 8 
be rejected. 1 Haw. 77 n. 116. 9. | 
18. Verdicts ſhall not be taken ſo ſtrictly as pleading ;. but the ſubſtance verdig how 
of thing in iſſue. ought to be always found. 3 Salk. 373. far to be tak - 
19. It is ſaid; that if the jurors agree not, before the departure of the en ſtrictly. 
juſtices of gaol delivery into another county, the ſheriff muſt ſend them bac _ 
along in carts, and the judge may take and record their verdict in a Wo 
foreign county. 2 H. H. 297. Tr. p. pais 274, 285. I Vent. 97. 
But if the caſc ſo happen, that the jury can in no wile agree, as if one 
of the jurors knoweth in his own conſcience the thing to - falſe, which 
the other jurors affirm to be true, and ſo he will not agree with them in 
giving a falſe verdict, and this appeareth to the juſtices by examination; 
the juſtices (as it ſeemeth) in ſuch caſe may take ſuch order in the matter, 
as ſhall ſeem to them by their diſcretion to ſtand with reaſon and con- 
ſcience, by awarding a new inqueſt, or otherwiſe, as they ſhall think beſt 
by their diſcretion, like as they may do, if one of the jury die before the 
verdict, Dr. & Stud. 158. 
M. 4. G. 3. K. & Gould, The defendant was indicted for murder. The 
Jury were {worn and part of the evidence given, but before the trial was 
over, one of the jury men was taken ill, went out of the court with the 
Judges leave, and preſently after died. The judge doubting whether he 
could ſwear another jury, diſcharged the eleven, and left the priſoner in. 
gaol. The court was moved for a writ of habeas corpus, to bring up the 
priſoner that he might be diſcharged, having been once put upon bis trial. 
This being a new caſe the court ſaid they would adviſe with the other 
Judges upon it; and afterwards they all agreed, the priſoner might be tried 
at 
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at the next aſſizes, or the judge might have ordered a new jury to hay. 
been ſworn immediately, 


VI. Of the indemnity and puniſhment of jurors, 


Threatning a 1. If a man aſſault or threaten a juror, for giving a verdict againſt 
Juror. him, he is highly puniſhable by fine and impriſonment ; and if he ſtrike 
him in the court, in the preſence of the judge of aſſize, he ſhall loſe his 
hand, and his goods, and profits of his lands during lite, and ſuffer per. 
: petual impriſonment. 1 Haw. 57, 58. u. 88. / 3. &c. 
Juror not ap- * 2. Where more than one of the perſons returned on a jury do appear, 
pearing. but not a ſufficient number to take an inqueſt, and ſome of the other; 
come within view of the court, or into the ſame town in which the court 
is holden, but refuſe to come into the court to be ſworn ; upon proof of 
ſuch matter, the court may, at the prayer of the party, order the Jurors 
who appeared, to inquire what is the yearly value of ſuch defaulter' 
lands, and after ſuch inquiry made, either ſummon them to appear, on 
pain of forfeiting ſuch ſum as their lands have been found to be worth by 
the year, or ſome lefler ſum, or impoſe a fine of the like ſum upon them, 
without any farther proceeding. But it ſeems, that ſuch juror ſhall be 
liable to loſe his iſſues only for ſuch default, and not the yearly value of 
his lands, unleſs the party pray it : But a juror who hath actually ap- 
peared, and after makes default, is ſaid to be ſubject to ſuch forfeiture 
of the yearly value of his lands; whether the party pray it or not ; be- 
cauſe his contempt appears to the court by its own record: yet even in 
this caſe, the court in diſcretion will ſometimes only impoſe a ſmall fine, 
Alſo it ſeems, that a juror who makes default without ever coming into 
the town wherein the court is holden, is liable only to lofe his iſſues, or 
to be amerced, but not to be fined. 2 Haw. 146. n. 220. . 14 
And by the 29 G. 2. c. 6. /, 6. In cauſes of niſi prius, every perſon 
whoſe name ſhall be drawn, and who ſhall not appear, after being openly 
called three times, ſhall on oath made of his having been lawfully fum- 
moned, forfeit not exceeding 20/. nor leſs than 40s. unleſs ſome reaſon- 
able cauſe be proved, by oath or affidavit, to the ſatisfaction of the 
judge. 
Whether a 5 If the grand jury at the aſſizes or ſeſſions will not find a bill, the 
prone fury court may impanel another inqueſt (by the 3 H. 7. c. 1.) to inquireot 
for not fad. their concealments, and thereupon ſet fines upon them: But it ſeemeth 
ing a bill, that fines ſet upon grand inqueſts in any other manner, are not warrant- 
able by law; for the privilege of an Engli/bman is, that his life ſhall not be 
drawn in danger without due preſentment or indictment, and this would 
| be but a ſlender ſcreen or ſafeguard, if every juſtice of the peace, 0! 
1 judge of aſſize, may make the grand jury preſent what he pleaſes, or 
otherwiſe fine them. 2 H. H. 160, 1. | 5 
Juror taking 4. If any juror do take of either party to give his verdict, he ſhall on 
a bribe. conviction by bill or plaint, before the court where the verdict ſhall pab 


forteit ten times as much as he hath taken, half to the king, and = 


Jurors. 477 
to him that ſhall ſue. 5 Ed. 3. c. 10. 34 Ed. 3. c. 8. 38 Ed. 3. A. 1. 


7 ny It ſeems to be certain, that no one is liable to any proſecution Whether a 
whatſoever, in reſpect of any verdict given by him in a criminal matter, juror may be 
either upon a grand or petit jury; for ſince the ſafety of the innocent, N 
and puniſhment of the guilty, doth ſo much depend upon the fair and eiminal mat- 
upright proceedings of jurors, It is of the utmoſt.conſequence, that they ter. 

ſhould be as little as potlible under the influence of any paſſion whatſo- 

ever. And therefore, leſt they ſhould be biaſſed with the fear of being 

harraſſed by a vexatious ſuit, for acting according to their conſciences, 

the law will not leave any poſſibility for a proſecution of this kind. And 

as to the objection, that an attaint lies againſt a jury for a falſe verdict in 


gainſt 
ſtrike 
ſe his 


per. 


. O * . . * 
1 civil cauſe, and that there is as much reaſon to allow of it in a criminal 


one; it may be anſwered, that in an attaint in a civil cavſe, a man's 
property is only brought into queſtion a ſecond time, and not his liberty 
or life. 1 Haw. 191. n. 349. /. 5. IL. Raym. 469. 

6. But where the jurors give a falſe verdict upon an iſſue joined in any an in 2 1 
Fon court of record, and gy e thereupon, the party grieved may bring civil cauſe ob 
t by his writ of attaint in the king's bench or common pleas, upon which 24 
hem of the beſt men of the county are to be jurors, who are to hear the ſame 
ill be evidence which was given to the petty jury, and as much as can be #1 
brought in affirmance of the verdict, but no other againſt it. And if bt 
y ap- theſe 24, who are called the grand jury, find it a falſe verdict, then fol- 
iture loweth this terrible judgment at the common law upon the petit jury; 
* that the party ſhall be infamous, ſo as never to be received to be a wit- 
neſs, or a juror; ſhall forfeit his goods and chattels ; and his lands and 
tenements hall be taken into the King's hands; his wife and children 
caſt out of doors; his houſes proſtrated; his trees rooted up; his mea- 
dows ploughed up; and his body impriſoned. And ſeeing all trials of 
real, perſonal, and mixt actions depend upon the oath of 12 men, pru- 
* dent antiquity inflicted a ſtrange and ſevere puniſhment upon them, if 
deny they were attainted of perjury. 1 I». 294. Read. Jur. 3 
ſum- But now by the ſtatute of 23 H. 8. c. 3' The ſeverity of this pu- 
on. niſhment is moderated, if the writ of attaint be grounded upon that 
* the ſtatute ; but nevertheleſs, the party grieved may at his election, either 
bring his writ of attaint upon that ſtatute, or at the common law. Tr. 
the p. pais 222. | 
reof al But this proceeding ſeems to be intirely diſuſed at this day; and in the 
neth place of attaint motions are now uſually made for new trials, when a ver- 
_ is againſt evidence. Mod b. 4. c. 4 Read. jur. 3 Black. Com. 
389. | | 
But there can be no new trial for or againſt the king. Tr. p. pais 210. 

7. It ſeems to be the current opinion of the old books, that jurors are 
not ſubject to any proſecution for a falſe verdict except by way of attaint: 
And there ſeem to be very few antient precedents for the puniſhment 
either of a grand or petit jury, merely for giving a verdict againſt evi- 
dence, or the direction of the court, either in a capital or civil matter. 
2 Haw. 147. n. 221. /. 20. 
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Whether And the fining and impriſoning of jurors for giving their verdict, hath 

3 1 ſeveral times been declared in parliament an illegaF and arbitrary innova. 

verdict, tion, and of dangerous conſequence to the government, and the lives 
and liberties of the ſubject. 2 Keb. 180. Read. Jur. 

And in Bigſbel's 3 it was reſolved by all the judges, upon a full 
conference together, that a jury is not finable for going againſt their evi. 
dence, where an attaint lies. And where an attaint doth not lie, I. 
Vaughan ſays thus; © "That the court could not fine a juryman at the com. 
% mon law, where attaint did not lie, I think to be the cleareſt poſition 
e that ever I conſidered, either for authority or reaſon of law.“ And 
one reaſon for this is, becauſe the Judge cannot fully know upon what 
evidence the jury gave their verdict ;. for they may have other evidence, 
than what is ſhewed in court; they are of the vicinage, the judge is a 
ſtranger ; they may have evidence from their own perſonal knowledge 
that the witneſſes ſpeak falſe, which the judge knows not of; they may 
know the witneſles to be ſtigmatized and infamous, which may be un. 
known to all the parties at court. And if the jury knew no more than 
what they heard in court, and ſo the judge knew as much as they, yet 
they might make different concluſions, as oftentimes two judges do; and 
therefore as it would be a ſtrange and abſurd thing, to Kor one judge 
for differing with another in opinion or 3 ſo it would be worſe 
for the jury, who are judges of the fact, to be puniſhed for finding 
againſt the direction of him, who is not judge of the fact. Tr. p. pal 
22 5. L.Vaugh. 135. | 

And to fay the truth, ſays Lord Hale, it would be the moſt unhappy 
caſe that could be to the judge, if he at his peril muſt take upon him the 

ilt- or innocence of the priſoner : and if the judge's opinion muſt rule 
the matter of fact, the trial by jury would be uſclels 2 i. H. 31 6. 

But what if a jury gave a verdict againſt all reaſon, convicting or ac- 
quitting a perſon indicted of felony, what ſhall be done? If the jury con- 
vict a man, againit or without evidence, and againſt the direction of the 
court, the court may reprieve him before judgment, and acquaint the 
king, and certify for his pardon : if the jury acquit him in like manner, 
the court may ſend them back again (and ſo in the former caſe) to conſi- 
der better of it, before they record the verdict ; but if they are peremp- 
tory in it, and ſtand to their verdict, the court mult take their verdict 


and record it. 2 E. H. zog, 310. 


C. Challenge to the array, becauſe the ſheriff is of kindred to one 
of the parties; from Coke's entries. 


ND mow at this day, to wit came the aforeſaid A. the plaintif, 
and B. the defendant, by their attornies, and the jurors were impanelled, 
and demanded, and came, and thereupon the aforefaid B. challengeth the array 
of the panel aforeſaid, becauſe he ſaid that the panel was arrayed by one John 
Zouch, knight, noto and at the time of making the array aforeſaid, ſheriff f 


the ſaid county of Derby, which ſaid ſheriff” is a kinſman of the * John 
Maners 


Maners (the plaintiff”) ; to wit, the ſon of George Zouch, e/quire, the fon of 
John Zouch, night, the ſon of John Zouch, e/quire, the ſen of William 
Lord Louch, the ſon of Alan Lord Zouch, the fon of William Lord Zouch, 
the ſon of Elizabeth daughter of William Lord Roos, the father of William 
Lord Roos, the father of Thomas Lord Roos, the father of Eleanor mother 
of George Maners, knight, the father of Thomas Earl of Rutland, the father 
of the aforeſaid John Maners. And this he is ready to verify, whereupon he 
prayeth judgment, and that the ſaid panel may be quaſbed. Which ſaid challenge 
A and by - triers, to this choſen and ſworn, is found true. 


Aud therefore let the panel aforeſaid be quaſhed and amoved, &c. Tr. per. p. 160. 


Challenge becauſe the panel was returned at the inſtance of 
the party. 


And upon this, the ſaid a challenges the array of the ſaid panel, 
becauſe he ſays, that that panel was arrayed by one J. S. eſquire, late ſheriff 
of the county of aforeſaid, at the nomination of the ſaid 


and in his favour ; which ſaid challenge, by triers thereof ſworn, is found 
true. | 


Juſtices of the Peace. 


| of the peace are judges of record, appointed by the king, 
to be juſtices within certain limits, for the conſervation of the peace, 
and for the execution of divers things comprehended within their com- 
miſhon, and within divers ſtatutes committed to their charge. Dat. 
4 2. 

And a record or memorial made by a juſtice of the peace, of things 
done before him judicially in the execution of his office, ſhall be of ſuch 
credit, that it ſhall not be gainſaid. Ore man may aflirm a thing, and 
another man may deny it; but if a record once ſay the word, no man 
ſhall be received to aver and ſpeak againſt it; for if men ſhould be ad- 
mitted to deny the ſame, there would never be any end of controverſies. 
And therefore to avoid all contention, while one ſaith one thing, and 
another faith another thing, the law repoſeth itſelf wholly and ſolely in 
the report of the judge And hereof it cometh, that he cannot make a 
ſubſtitute or deputy in his office, ſeeing that he may not put over the 
confidence that is put in him. Great cauſe therefore have the juſtices to 
take beed that they abuſe not this credit ; either to the era,” of the 
ſubject by making an untrue record, or the defrauding of the king by 
ſuppreſſing the record that is true and lawful. Lamb. 63—66. 

Hereof alſo it cometh, that if a juſtice of the peace certify to the king's 
bench, that any perſon hath broken the peace in his preſence, upon this 
certificate ſuch perſon ſhall be there fined, without allowing him any tra- 
verle thereto. Dalt. c. 70. 
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Conſervators 
by election. 


Conuſervators 
by office. 


Juſtices of the Peace. 


And that I may treat intelligibly concerning this oflice (of which lord 
Cote fays the whole chriſtian world hath not the like, if it be duly exe. 


cuted, 4 Inf. 170.) J will ſet forth. 


I. The office of conſer vators of the peace at the common law, beſurg 
the inſtitution of juſtices of the peace. | 

II. The commiſſion of the juſtices of the peace, founded on the flatute 

law. 1 | 

III. The juſtice of the peace his oath of office. 

IV. Of jees to be taken by juſtices of the peace. 

V. Some general directions relating to juſtices of the peace, not falling 
under any particular title of this book. 

VI. Their indemnity and protection by the lau, in the right ex- 
ecution of their office; and their puniſhment for the omiſſun 


of it. 


I. The office of conſervators of the peace at the common law, befire 
the inſtitution of juſtices of the peace. 


1. Of antient time ſuch officers or miniſters, as were inſtituted either 
for preſervation of the peace of the county, or for execution of juſtice, 
becauſe it concerned all the ſubjects of that county, and they had a great 
intereſt in the juſt and due exerciſes of their ſeveral places, were by force 
of the * be writ 1n every ſeveral county choſen in full or open county 
by the freeholders of that county : as before the inſtitution of juſtices of 
the peace, there were conſervators of the peace in every county, whole 
office (according to their names) was to conſerve the king's peace, and 
to protect the obedient and innocent ſubjects from force and violence. 
Theſe conſervators, by the antient common law, were by force of the 
king's writ choſen by the freeholders in the county court, out of the 
principal men of the county; after which election ſo made, and return- 
ed, then in that caſe the king directed a writ to the party ſo elected, to 


take upon him and execute the office, until the king ſhould order other 


wiſe. And thus the coroners ſtill continue to be choſen in full county; a 
alſo the knights of the ſhire for the parliament. 2 Inf. 5 58, 5 59. 

2. Beſides theſe conſervators of the peace properly ſo called, there were 
and are other conſervators of the peace by virtue of certain offices: as 
for inſtance ID | | 

(1) The lord chancellor, and every juſtice of the king's bench, have, 
as incident to their offices, a general authority to keep the peace through. 


out all the realm, and to award proceſs for the ſurety of the peace, and 


to take recognizances for it. 2 Haw. 32. u. 43. / 2. 
(2) Alſo, every court of record, as ſuch, hath power to keep the peace 
within its own precinct. 2 Haw. 32. 4b. /. z. 
9 ; (3) Alto 


lord 
exe. 


fore | 


{ute 
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(3) Alſo every juſtice of the peace is a conſervator of the peace. 
6. 
"oy Alſo, every ſheriff is a principal conſervator of the peace, and 
may without doubt ex icio award proceſs of the peace, and take ſurety 
ſor it. And it ſeems the better opinion, that the ſecurity ſo taken by 
him is by the common Jaw looked on as a recognizance or matter of re- 
cord, and not as a common obligation. 2 Haw. 33. n. 44. J 4. 

(5) Alſo, every coroner is another principal conſervator of the peace, 
and may certainly bind any perſon to the peace, who makes an affray in 
his preſence. But it ſeems the better opinion, that he has no authority to 

rant proceſs for the peace; and it ſeems clear, that the ſecurity taken by 
him for the keeping the peace (except only where it is taken by him as 

judge of his own court for any affray done in ſuch court) is not to be 
looked on as A — but as an obligation. 2 Haw. 33. ib. /. 5. 

(6) Alſo, every high and petit conſtable are by the common law con- 
ſervators of the peace. 2 Haw. 33. ib. ſ. 6. 

And it is ſaid, that if a conſtable ſee perſons engaged in an affray, or 
upon the very point of x ig, upon it, as where one ſhall threaten to 
kill, wound, or beat another, he may impriſon the offender of his own 
authority for a reaſonable time, till the heat ſhall be over, and alſo after.. 
wards detain him till e find a ſurety of the peace by: obligation. 1 Haw. 

137. u. 268. /. 14. N 

But it is ſaid, that a conſtable hath no power to arreſt a man for an af- 
fray done out of his own view; for it is the proper buſineſs of a conſtable 
to preſerve the peace, not to puniſh the breach of it; nor doth it follow 
from his having power to compel thoſe to ſind ſureties who break the 
peace in his preſence, that he hath the ſame power over thoſe who break 
it in his abſence. 1 Haw. 137. n. 269. /. 17. 

3. There were alſo other conſervators of the peace by tenure, who held Conſervators 
lands of the king by this ſervice, among others, of being conſervators by tenure. 
of the peace within ſuch a diſtrict. 2 Haw. 33. n. 44. 7. 

4. Allo there were other conſervators of the peace by preſcription ; Conſeryators 
who claimed ſuch power from an immemorial uſage in themſelves and by preſcrip- 
their predeceſſors or anceſtors, or thoſe whoſe eſtate they had in certain . 
lands, which wholly depended upon ſuch uſage, both as to its extent, and 
the manner in which it was to be exerciſed. 2 Haw. 33. u. 45. .. 9. 

Thus it is faid, that a mayor of a corporation may be a conſervator of 
the peace by preſcription. Crom. 6. | 

It is queſtioned indeed by ſome, whether any ſuch power can be 
claimed by uſage ; yet if the power of holding pleas and even of courts 
of record, which are of ſo high a nature, and imply a power of keeping 
the peace within their own precin&s, may be claimed by uſage, as it 
ſeems to be certain that they may; it ſeemeth that the bare authority of 
keeping the peace in a certain diſtrict may as well be claimed by ſuch - 
ulage. 2 Harb. 34. n. 45. / 10. | 3 

5. The authority which ſuch conſervators of the peace, whether by Power of con- 
election, or tenure, or preſcription, have at common law, is the ſame ſervators. 
authority which conſtables of a vill or wapentake have at this day. 


Crom. 6. 2 Haw. 34. ib. f. 11. p 
. 6. The 
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Their duty. 


Juſtices of the Peace. 


6. The general duty of the conſervators of the peace by the comm, 
law, is to employ their own, and to command the help of other; n 
arreſt and pacity all ſuch who in their preſence and within their juriſdiction 
and limits by word or deed, ſhall go about to break the peace. Dall. ,. 

And if a conſervator of the peace, being required to ſee the Peace 
kept, ſhall be negligent therein he may be indicted and fined. Daf .. , 

And if the conſervators of the peace have committed or bound oper 
any offenders, they are then to ſend to, or be preſent at, the next ſeſl. 


ons of the peace or gaol delivery, there to object againſt them. Da, ,,, 


- 


I. Of the commiſſion of juſtices of the peace. 


Juſtices of the peace at this day are of two forts; 1. By charter, or 
grant made by the king under the great ſeal; as mayors and the chief 
officers in divers corporate towns. 2. By commiſſion. 

At the firſt, by the ſtatute of the 1 Ed. 3. which is the firſt ſtatute 
that ordains the aſſignment of juſtices of the peace by the King's com. 
miſſion, thoſe juſtices had no other power but only to keep the peace, 
But the very next year, the form of the commiſſion was enlarged, and 
continued ſtill further to be enlarged both in that king's reign, and in 
the reign of almoſt every other ſucceeding prince, until the zoth year of 
the reign of Q. Elizabeth, when by the number of the ſtatutes particu. 
larly given in charge therein to the juſtices, many of which neverthelek 
had been a good while before repealed, and by much vain repetition, and 
other corruptions that had crept into it, partly by the miſwriting of 
clerks, and partly by the untoward huddling of things together, it was 
become ſo cumberſome and foully blemiſhed, that 1 neceſſity it ought 
to be redreſſed. Which imperfections being made known to Sir Cs. 
Wrey, then Lord Ch. Juſtice of the king's bench, he communicated the 
ſame with the other judges and barons, ſo as by a general conference had 
amongſt them, the commiſſion was carefully refined in the Michaelmas 


term, 1590, and being then alſo preſented to the lord chancellor, he ac- 


cepted thereof, and commanded the ſame to be uſed: Which continues 
with very little alteration to this day. Lamb. c. g. | 


Which is as follows: 


George the third, by the grace of God, of Great Britain, France, and 
Ireland, #ing, defender of the faith, and ſo forth. To A. B. C. D. &c. 
greeting, 

Know ye that we have aſſigned you, jointly and ſeverally, and every one if 
you, our juſtices to keep our peace in our county of W. And to keep and caife 
to be kept all ordinances and ſtatutes for the good of the peace, and for preſer- 
vation of the ſame, and for the quiet rule and government of our people made, 
in all and ſingular their articles in our ſaid county ( as well within liberties as 
without ) according to the force, form, and effect of the ſame. 

And to chaſtiſe and puniſh all perſons that offend againſt the form of thoſe ar. 
dinances or ſtatutes, or any one of them, in the aforeſaid county, as it ought in 
be done according to the form of thoſe ordinances and /tatutes. hu 

N 


ſellin 


other 
them 
them 
or n 

A 
wha 
after 
whit 
ever 
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And to cauſe to come before you, or any of you, all thoſe who to any one or 
more of our people concerning their bodies or the firing of their houſes have 
ſed threats, to find ſufficient ſecurity for the peace, or their good behaviour, 
wards Us and our people; and if they ſhall refuſe to find ſuch ſecurity, 
ten them in our priſons until they ſhall find ſuch ſecurity to cauſe 10 be ſafely 

. 
we have alſo aſſigned you, and every two or more of you (of whom any one 

you the aforeſaid A. B. C. D. &c. we will ſhall be one) our juſtices to in- 
quire the truth more fully, by the oath of good and lawful men of the afore- 

mid county, by whom the truth of the matter ſhall pe the better known, of all 
and all manner of treaſons, murders, man-/laughters, burnings, unlawful 
aſſemblies, felonies, robberies, poiſonings, inchantments, ſorceries, art magick, 
treſpaſes, fore/tallings, regratings, ingroſſings, and extortions whatſoever. 

And of all and ſingular other crimes and offences, of which the juſtices of 
our peace may or ought lawfully to inquire, by whomſoever and after what man- 
ner ſocver in the ſaid county done or perpetrated ; or which ſhall happen to be 
there done or attempted. 1 | 

And alſo of all thoſe who in the aforeſaid county in companies again/t our 

ace, in diſturbance of our people, with armed farce have gone or rode, or here- 
after ſhall preſume to go or ride. 

And alſo of all thoſe who have there lain in wait, or hereafter ſhall preſume 
ta lie in wait, to maim or cut or kill aur people; And alſo of all vidtuallers, 
and all and ſingular other perſons, who in the abuſe of weights or meaſures, or in 
felling victuals againſt the form of the ordinances and ſtatutes, or any one of them 
therefore made, for the common benefit of England and our people thereof, have 
offended or attempted, or hereafter ſhall prejume in the ſaid county to offend or 
attempt. 

4% alſo of all ſheriffs, bailiffs, ſtewards, con/tables, keepers of gaols, and 
ather officers, who in the execution of their offices about the premiſſes, or any of 
them, have unduly behaved themſelves, or hereafter ſhall preſume to behave 
themſelves unduly, or have been, or ſhall happen hereafter io be careleſs, remiſs, 
or negligent in our aforeſaid county. . _ | 

And of all and ſingular articles, and circumſtances, and all other things 
whatſoever, that concern the premiſſes or any of them, by whomſoever, and 
after what manner ſoever, in our aforeſaid county done or perpetrated, or 
which hereafter ſhall there happen to be done or attempted in what manner ſo- 
ever. . 


And to inſpect all indictments cohharſoc ver fo before you or any of you taken 


or to be taken, or before others late our juſtices of the peace in the aforeſaid 


county made or taken, and not yet determined ; and to make and continue pro- 
ceſſes thereupon, againſt all and ſingular the perſons ſo indifted, or who be- 


fore you hereafter ſhall happen to be indifted ; until they can be taken, ſurren- 


5 themſelves, or be outlawed (except upon indictments of treaſons and fe- 
es ). | £2 

And to hear and determine all and ſingular the felonies, poiſonings, inchant- 
ments, forceries, arts magick, treſpaſſes, fore/iallings, regratings, ingrofjings, 
extortions, unlawful aſſemblies, indictments aforeſaid, and all and ſingular 


dther the premiſſes (except treaſons and felonies.) according to the 7 and 
| atutes 
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fatutes of Ireland, as in the like caſe it has been accuſtomed, or ou3hy 1, 5 
done. ; 
And the ſame offenders, and every of them for their Menc 's, by fines, ray(,y 
amerciaments, forfeitures, and other means as according to the law and cu, + 
Ireland, or form of the ordinances and ſtatutes aforeſaid, it has been acciſanad 
or ought to be done, to chaſtiſe and puniſh. 
Provided always, that if a caſe of difficulty, upon the determination of an 
the premiſſes, before you, or any two or more of you, ſhall happen t5 2 1 
i/e 
then let judgment in no wiſe be given thereon, before you, or any two yr Hi 
of you, unleſs in the preſence of one of our juſtices of the one or other hey 
er one of the barons of our Exchequer, or of one of our juſtices appointed ty jul 
the aſſizes in the aforesJaid county. Z 

And therefore we command you and every of you, that to keeping the pear 
ordinances, ſtatutes, and all and ſingular other the premiſſes, you diligently ” 
ply yourſelves ; and that at certain days and places, which you, or any ſuch tus 
or more of you as is aforeſaid ſhall appoint for theſe purpoſes, into the preniſſ; 
ye make inquiries ; and all and fingular the premiſſes hear and determine, aud 
perform and fulfil them in the aforeſaid form, doing therein what to juſtice q. 
pertains, according to the law and cuſtom of Ireland : Saving to us the amercig 
ments, and other things to us therefrom belonging. 

And we command by the tenor of theſe preſents our ſheriff of W. that at cer. 
tain days and places, which you, or any ſuch two or more of you as is aforeſaid, 

all make known to him, he cauſe to come before you, or ſuch two or more of ju 
.as aforeſaid, ſo many and ſuch good and lawful men of his bailiwick (as well 
within liberties as without ) by whom the truth of the matter in the premiſſes jhall 
be the better known and inquired into. 

Laſtly, we have aſſigned you the aforeſaid A. B. keeper of the rolls of tur 
peace in our ſaid county. And therefore you ſhall cauſe to be brought before gu 
and your ſaid fellows, at the days and places aforeſaid, the writs, precepts, pl. 
ceſſes, and indictments aforeſaid, that they may be inſpected, and by a due courſe 
determined as is aforeſaid. 

In witneſs whereof we have cauſed theſe our letters to be made patent. Wit 

neſs, &c. | 


By the commiſhon of the peace for the county of Dublin, the juſtices 
of peace have power to hear and determine felonies ; and in due manner 
to deliver the gaol there of priſoners, in the ſame detained or impriſoned 
for felony : but in the other they have no power given them thereby to 
hear and. determine of any felony, and the reaſon of this difference 1s 
twofold. Firſt, becauſe no juſtices of aſſize and gaol delivery go into 
the county of Dublin. Secondly, becauſe at the quarter-ſeflions of the 
peace there is always one or more of the judges or of the king's counci 

reſent. | 0 

The commiſſions of the peace in this kingdom do differ from the 
uſual commiſſion of the peace in England in this particular, videlicet, by 
theſe commiſſions, the juſtices of peace have power to inquire of treaſon, 
which the juſtice of peace in Exgland by their commiſſion have not. The 


xeaſon 1s, becauſe many offences which are common here, are by — 


"Juſtices of the Peace. 
laws of this Kingdom treaſon, which by the laws in England are but felony. 

To A. B. C. D. &c. greeting | From the perſons here named in the 
commiſſion, it may be proper to conſider, who may, or may not, be 
juſtices of the peace. 

By the ſtatutes of 13 K. 2. c. 7. and 2 Hen. 5. ft. 2. c. 1. The j 
ſhall be made within the counties of the moſt i icient knights, el 
aud gentlemen of the law. 

By the En. /t. 18 H. 6. c. 11. No juſtice of peace ſhall be aſſigned 
if he have not lands to the value of twenty pounds by the year. And 
if any be ordained which hath not lands to the value aforeſaid, he ſhall 
give knowledge to the chancellor, which ſhall put another in his place. 

" And it he give not knowledge as before within a month after he hath 


uſtices 
quires, 


ſuch commiſſion, he ſhall incur the pain of twenty pounds, and be put 
out of the commiſſion, 

And the king ſhall have half of the faid pain, and he that will ſue, the 
other half. And he that will ſue for the king and for himſelf, thall have 
an action to demand the ſame pain by writ of debt. 

This ordinance ſhall not extend to cities, towns, or boroughs, which 
be counties Incorporate of themſelves, nor which have juſtices of peace 
dwelling in the ſame. 

Provided alſo, that if there be not men ſufficient, having lands to the 
value aforeſaid, learned in the law, within ſuch county ; the chancellor 
ſhall have power to put other diſcreet perſons, learned in the law, in ſuch 
commiſſions, though they have not lands to the value aforeſaid. 

And by the 7 V. c. 13. No /heriff {hall exerciſe the office of a juſtice 
of the peace, during the time that he acts as ſheriff, And the reaſon 
ſeems to be, becauſe he cannot act at the ſame time both as judge and 
oflicer, for ſo he would command himſelf to execute his own precepts. 
Dalt. c. 3. | 6 | | 
Alſo if he be made a coroner, this by ſome opinions is a diſcharge of his 
authority of juſtice. 76: , ts 

But if he be created duke, archbiſhop, marquis, earl, viſcount, baron, 
biſhop, knight, judge, or ſerjeant at law, this taketh not away his au- 
thority of Juſtice of the peace. 10 C. 1. J. 2. c. 14. Dalt. c. 3. 

By Holt Ch. J. Though a man be a mayor, it doth not follow that he is 
a juſtice of the peace, for that muſt be by a particular grant in the char- 
ter. L. Raym. 1030. But although he be not a juſtice of the peace by 
the charter, yet there are many caſes, wherein he hath the ſame power 
as a juſtice of the peace given unto him by particular ſtatutes. | 
Alſo by the act 7 G. 2. c. 6. No perſon converted from the popiſh to 
the proteſtant religion, ſhall be capable of being or acting as a juſtice of 
the peace, whoſe wife ſhall be a papiſt, or who doth educate in the popiſh 
religion any of his children, who thallbeunderthe age of ſixteen years. /. 1. 

And any ſuch perſon acting as a juſtice of the, peace contrary to this 
act, ſhall upon conviction ſuffer one years impriſonment, and forfeit one 
hundred pounds, to be recovered by bill, c. in any court of record; and 
mall be for ever incapable of being an executor, adminiſtrator, or mals 149 
88 85 | An 


notice of fuch commiſſion, or it he ſit or make any warrant by force of 


o 
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And by the 33 C. 2. . 13. No perſon being treaſurer of any county, 
mall, during his continuance in ſaid office, exerciſe the oflice of juſtice 
of the peace, for ſuch county, for which he is a treaſurer, 


Knew ye that wwe have offigned you] This is founded on the ſtatute of the 
1 Ed. z. c. 16. viz. For the better keeping and maintenance of the peace 
the king will, that in every county good men and Jawful, which he no 
maintainers of evil, or barretors in the country, ſhall be aſſigned to key 
the peace. 5 4 

And from this act we are to date that great alteration in our confi. 
tution, whereby the election of conſervators of the peace was taken from 
the people, and tranſlated to the uſignment of the king. Lamb. 20. 

And here we may obſerve, that the commiſſion hath two parts; gr 
conſiſteth of two different aſſignments : By this firſt aſſignment, any one 
or more juſtices have as well all the ancient power touching the Peace, 
which the conſervators of the peace had at the common law, as lf 
that whole authority which the ſtatutes have ſince added thereto, Dj, 


6. f. 


Fointly and ſeverally, and every one of you] Whatſbever any one juſtice 
alone may do, the ſame alſo may lawtully be done by any two or more 
Juſtices ; but where the law giveth authority to two, there one alone can. 
not execute it. Dal. c. 6. | 
And yet where a ſtatute appointeth a thing to be done by two juſtice; 
or more, if the offence be any miſdemeanor or matter againſt the peace, 


there upon complaint made of the offence, to any one of thoſe juſtices, 


it ſeemeth that one of them may grant out his warrant to attach the 


offender, and to bring him before the ſame juſtice and the other juſtice ſo 


appointed (at ſome convenient place), and then they to hear and deter. 
mine the ſame. Dalt. c. 6. 4 15 

But it ſeemeth, that when a thing is appointed by any ſtatute to be 
done by or before one perſon certain, ſuch thing cannot be done by or 


before any other : and by ſuch expreſs deſignation of one, all others 
are excluded, and their proceedings therein are coram non judice. Dalt, 


Eo 6. 


Our juftices] In that the king calls them our juſtices, their authority 


dletermines of courſe by his death or demiſe : ſo that he being once dead, 


or having given over his crown, they are no. more his juſtices, and the 


_ Juſtices of the next prince they cannot be, unleſs it ſhall pleaſe him after. 


wards ſo to make them. Dalt. c. 3. | 
But by the Br. J. 6 An. c. 7. No patent or grant of any office or 
employment in Great Baitain or Ireland, ſhall determine by the king's 
death or demiſe, but ſhall continue in force for ſix months after, unles, 
in the mean time, made void by the ſucceſſor. _. | 
Alſo, before his death or demiſe, the king may determine the com. 
miſſion at his pleaſure; and that either expreſſed, as by writ under the | 


great ſeal, or by implication, by making a new commiſſion, and len 
N | Ou 
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aut the former juſtices names. But until notice, or publiſhing of the 


new commiſſion, the acts of the former juſtices are good in law. Daz. 


0. 2, . . . . . 
But to mayors and chief officers in corporations, which have the au- 


thority of juſtices of the peace, or of conſervators of the peace, by 


rant under the King's letters patent to them and their fucceſſors 
the authority remaineth, notwithſtanding the king's death or demiſe. 
Dali. c. 3. | 

Neither can the king difcharge theſe again af his pleaſure ; but yet 
ſuch grants and charters may for ſome great and general defect or mil. 


carriage, in the execution of the powers tlrerein granted, be repealed, 


and the liberties ſcized. Dall. c. 3. 


Pnſtices to keep our peace] Although they are in no part of the com- 
miſſion called #cepers of the peace, yet inaſmuch as by the 18 d. 3. c. 2. 
they are expreſly called kcepers of the peace, and the principal end of their 
oflice is for the Keeping of the peace, and their uſual deſcription in cer- 
tioraries is by the name of #eepers of the peace; it hath been adjudged, 
that in the caption of an indictment, keepers of the peace and juſtices of our 
brd the king, is good, without expreily naming them juices of the peace. 
2 Haw. 38. . 57. /. 32. | . 


To keep our peace] Theſe words ſeem to give them the authority which 
the conſervators of the peace had at common law: and all that follows 
in the commiſſion, ſeems an addition to the power of the ancient con- 


{ervators. 


Our peace] Tt hath been reſolved, that the deſcription of juſtices of the 
peace, by the name of yu/tices of our lord the king to keep the peace, is good, 
without ſaying, the peace of our lord the king ; for that is neceſſarily im- 
plied. 2 Haw. 38. n. 57. .. 32. 

Alſo, by theſe words our peace, when the king dies, the ſurety of 
the peace is diſcharged ; for when he is dead, it is not his peace. Crom. 
124, | 


: In cur county of W.] Here are two conſiderations ; One is, that the 
juſtice cannot act when he is out of the county; And the other is, that 
when he is in the county, he can act for that county only, and his power 
extendeth to no other. But both theſe are to be underſtood with ſome 
limitations. 
As to the former caſe, when he is out of the county; It is ſaid, that 
the juſtices have no coercive power when out of the county; and there- 
fore that an order for payment of labourers wages, made by them out 
of the county, is not binding. Yet it is faid, that recognizances and infor- 
7 a taken before them in any place, are good. 2 Haw. 37. 
n . 3 
And L. Hale ſays, that a juſtice of the peace may do a miniſterial act 


gut of his county, as examining a party robbed whether he knows the 
888 2 - felons ; 
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felons ; but that he cannot do a compulſory act, as committing a perſon 
for not giving recognizance. 2 H. H. 50, 51. 


And to keep and cauſe to bs kept all ordinances and ſiatutes for the geod of the 
peace] It feems certain, that by virtue hereof, they may execute a 
tatutes whatſoever, made for the better keeping of the peace, and con. 
ſequently thoſe of Mincheſter and We/tminſzer, and all others concernin 
the peace, made before the reign of Ed. 3. in whoie time (as hath been 
ſaid) juſtices of the peace were ſirſt inſtituted ; for all thoſe ſtatutes were 


exprelly mentioned in the ancient commiſlions of the peace, and haye 


always been undoubtedly taken to be included in theſe general words of 
the preſent commiſſion. And yet none of the ſtatutes which ordain the 
oflice of juſtices of the peace, ſay any thing concerning the execution of 
the ſaid tormer ſtatutes ; ſo that the power of juſtices of the peace in 
relation to thoſe ſtatutes ſeems entirely to depend on the king's com. 
miſſion, and yet hath always been - unqueſtionably allowed. From 
whence it appears, that regularly the king, by his commiſſion, may 
authorize whom he pleaſes to execute an act of parliament. 2 Haz, 47, 
Ne 5 1. / 28. . 

But if no power be expreſly given in any ſuch ſtatute to any one 


juſtice alone, he cannot proceed upon it, but he may prefer the cauſ 


at the ſeſſions, and work it to a preſentment upon the ſtatute. Dal. 
C. CO g : 

But beſides the ſtatutes relating to the peace, there are alſo many other 
ſtatutes which are not ſpecified in the commiſſion, and yet are committed 


to the charge and care of the juſtices of the peace, by the expreſs words 


of ſuch ſtatutes ; and all ſuch ſtatutes are to them a ſufficient warrant 
and commiſtion of themſelves, altho' they be not recited in the commu 
ſion, and are to be executed by them, according as the ſame ſtatutes 
themſelves do ſeverally preſcribe and ſet down. Dalt. c. 5. 


Statutes for the good of the peace] Although a præmunire is not within 
the letter of the commiſſion, yet inaſmuch as it is againſt the peace of 
the king and of the realm, any juſtice may cauſe a perſon to be appre- 
hended for ſuch offence, and take his examination, and informations 
againſt him, and certify the fame to the king's bench or gaol delivery. 
2 Haw. 39. n. 59. /. 34 And the ſame may be ſaid of other like cc. 


fences. 


And fer the quiet government of ur people] Of our people ; — yet it 
icemeth, that the ſubjects of a, foreign prince coming into England, and 
living under the protection of our king, ſhall be ſubject to, and have 


the benefit of the laws, in reſpect of the local allegiance which they owe 


to him. 2 Haw. 35. u. 46. 1 H. H. 93, 94. 


As coell within libertics as without] By theſe words ſhall be intended 
ſuch liberties and franchiſes which have return of. writs, and not ſuc 


pond —— — — — 
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15 are counties of themſelves, as London, Norwich, York, and ſuch like. 


. 8, | 
2 yet from hence it ſeems clearly to follow, that they may execute 


the their office within a town (not being a county of itſelf) although it have 
» all a ſpecial commiſſion 0: the peace for Its own limits, unlefs ſuch com- 
on. miſion have a clauſe, that no other juſtices except thoſe named in it, 
ing ſhall any way concern themſelves in the Keeping of the peace within the 
een überties of ſuch town; And it may be queſtioned, whether ſuch a ſpecial 
ere clauſe in ſuch a commiſſion do abſolutely make void the act of any coun- 
ave ty juſtice within ſuch town ; lince the commiſſion for the county ſeems I 
3 of as fully to give thoſe named in it a juriſdiction over all ſuch towns within 
the the precinct of it, as ſuch commiſſion for a town doth exclude them. 
| of And the juſtices or the county ſeem to be under no neceſſity of inform- 
in ing themſelves of the contents of a commiſſion, which they have nothing 
m. to do with. Yet if they have expreſs notice given them of ſuch a re- 
om ſtraining clauſe, and proceed to act within ſack town in defiance of it, 
uy they may perhaps be puniſhable for their contempt of the King's. prohi- 
37. bition; and yet perhaps it may be queſtioned whether their acts be void, 
for the reaſons abovementioned. 2 Haw. 37. n. 54. Wo It) 
ne And lord Hale treating on the ſame ſubject, ſays, if the king by char- 
uſs ter grant to a corporation, that the mayor, and recorder, or other, ſhall 
mt, be juſtices within the ſame; yet if there be no words of excluſion, the 
juſtices of the county have a concurrent juriſdiction : But if this franchiſe 
er of being juſtices be granted, /o that the juſtices of the county ſhall nat inter- 
cd meddle (Ce non intromittant ) ; then though a ſubſequent commiſſion be 
ds granted in the county at large, it ſeems they have no juriſdiction. in this 
nt corporation or town; yet it is queſtionable, whether an indictment: in 
U the franchiſe be void, or only a contempt in the juſtices. 2 H. H. 47. 
8 | | » | | n 
Concerning their Bodies] Lambard and Dalton both think it ſeems clear, 
| that if a man is in fear that another will hurt his /ervants, or cattle, or other 
n goods, the ſurety of the peace ſhall not be granted; but Mr. Dalton is of 
pf opinion, that if one threatens to hurt a man's wife, or child, he may 
6 crave the peace by virtue of theſe words. Lamb. 82. Valt. c. 146. 
15 k 0 ' nl. ARD9590 
. Have uſed threats} It ſhould ſeem from the many cauſes which from 
. time to time have been adjudged ſuflicient to bind to the good behaviour, 
that this expreſſion is not to be underſtood of words only, but of threat- 
| ning actions likewiſe, or any thing whereby a man has juſt cauſe to ap- 
l Eee the burning of his houſes, or ſome bodily hurt to be done to 
l um. | e N 
: 


intendment of law, more than by any eſpecial law in that caſe provided. 


of the 34 Ed. 3. c. 1. (on which Mr. Crompton ſays the power of juſtices 
e e | to 


* 


7 find ſufficient ſecurity] This is done by recognizance; by a reaſonable 
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For the peace or their good behaviour.) Lord Hale ſpeaking; of the ſtatute 
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to bind to the good behaviour is grounded) ſays, that this power gf 
binding, though expreſſcd generally, and without any time limited, ye 
15 not intended to be gion but in nature of bail, viz. to appear at 
ſuch a day at their ſeſſions, and in the mean time to be of good behayi. 
- our. 2 H. H. 136. 


In our priſons] The king's priſon is the commgn gaol of the county; 
But by ſundry particular ſtatutes, the juſtices may commit vagrants and 
other criminals, and perſons charged with ſmall offences, either to the 
gaol, or to the houſe of correction, by their diſcretion, for ſuch oflence;, 


or for want of ſureties. | 


We have alſo aſſigned you, and every two or. more , you | Flere beginneth 
the ſecond part of the commiſſion, or the ſecond aſſignment : All the hu. 
ſineſs within which aſſignment belongeth to the ſeſſions of the peace, 
Dalt: c. $628) + . ap | 

And ”7 this it appeareth, that two Juſtices may hold a ſeſſions, but that 
one juſtice cannot. Crom. 6, 7. 5 

Of whom any one of you the aforeſaid A. B. C. D. c. we will ſhall be one] 
This clauſe, Which gives power to two or more juſtices to hear and de. 
termine offences, requires that at Jeaſt one of thoſe juſtices be of that ſe. 
le&> number, which is commonly termed of the Serum (from that word 
in the Latin commiſſions, Luorum—unum eff volumus.) For thoſe of the 
Quorum were wont to be choſen ſpecially for their knowledge in the laws : 
And this was it which led the makers of ſeveral ancient ſtatutes exprelly 

to enact, that ſome learned in the laws ſhould be put into the commiſſion 
of the peace; and (to ſay the truth) all ſtatutes that require the pre- 
ſence of the quorum, do ſecretly ſignify ſuch a learned man. For albeit 
that a diſcreet perſon (not converſant in the#ſtudy ot the laws) may ſuflici- 
ently follow ſundry particular directions concerning the ſervice of the 
peace ; yet when the proceeding muſt be by way of preſentment or in- 
dictment, upon the evidence of witneſſes, and oaths of jurors, and by 
the'order of hearing and determining, according to the ſtreight rule and 
courſe-of the law, it mult be — that learning in the laws is very 
neceſſary. Lamb. 48, 49. 

But learning being now greatly advanced and improved ſince the ſirſt 
inſtitution of this office, this diſtinction is not of much uſe, but all or 
moſt of the juſtices are now equally aſſigned to be of the quorum. 


By the oath-of good and lawful men] That is, by a. jury ſworn. 


Of all and all manner of felonies | That is, either by the common law, or 
by ſtatute, Crom. 8. N FN 


Poiſonings] The word in the latin commiſſions was veneficia;; and before, 
the ſtatute of the 9 C. 2. c. 5. which aboliſheth witchcraft, was in the 
Engliſh tranſlations rendered witchcrafts, N 


| Tnchantments, 
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ſatute, which enacts, that no proſecution ſhall thereafter be commenced 
againſt any perſon, for witchcraft, ſorcery, -inchantment, or conjura- 
tion. 1 HY ; a 

And from the words continuing in the commiſſion, when the crime 
ſelf is aboliſhed, we may obſerve the averſeneſs in the ſuperior courts 


from altering ancient forms. 


enacts, t 


treſpaſs or offence. 


And upon this Mr. Hawkins obſerves, that the word treſpaſi is of a very 


eneral extent, and in a large ſenſe not only comprehends all inferior of- 
Belt, which are properly and directly againſt the peace, as aſſaults and 
batteries, and ſuch like, but alio all others which are ſo only by conſtruc- 
tion; as all breaches of the law in general are ſaid to be. Yet it hath 
been of late ſettled, that juſtices of the peace have no juriſdiction over 
forgery or perjury at the common law ; the principal reaſon of which 
reſolution, he ſays, as he apprehended was, that inaſmuch as the chief 
end of the inſtitution of the office of theſe juſtices was, for the preſer- 
vation of the peace againſt perſonal wrongs, and open violence ; and the 


word treſpaſs in its molt proper and natural ſenſe, is taken for ſuch kind 


of injuries, it ſhall be underſtood in that ſenſe only in the ſaid ſtatute 
and commiſſion, or at the moſt to extend to ſuch other offences only as 
have a direct and immediate tendency tocauſe ſuch breaches of the peace, 
as libels, and ſuch like, which on this account have been adjudged indict- 
able before juſtices of the peace. 2 Haw. 40. n. 60. ſ. 38. | 

The word for treſpaſſes in the old latin commiſſions, is !ranſere/ſfiones. 


Extortions ] The intent of this word is, to inquire of thoſe who have 
done exceſſive wrongs ; for wrong done by*any one is properly treſpaſs, 
but exceſſive wrong done by any, one is called extortion ; and this is more 
properly in officers, as theriffs, mayors, bailiffs, eſcheators, and other 
officers whatſoever (as well ſpiritual as temporal) who hy colour of their 
oſſice have done great oppreſſion and exceſſive wrong to the king's ſub- 


jects, in (ng exceſlive rewards or fees for doing their offices. Crom. 8. 


The juſtices have no expreſs power given them over this offence by any 
ſtatute ; upon which Mr. Hawkins obſerves, that juſtices of the peace 


have juriſdiction of all inferior crimes within their commiſſion, whether 


ſuch crimes be mentioned in any ſtatute concerning them or not; for that 
all ſuch crimes are either directly, or at leaſt by conſequence and judg- 
ment of law, againſt the peace: And upon this ground principally, he 


lays, as he apprehended, it was lately reſolved, that they may take an 


indictment of extortion. 2 Haw: 40. n. 61. % 39. 
And of all and ſingular other crimes and offences of which the Juſtices of our 


peate may or ought lawfully to inquire] Which general words ſeem to a 
| | | the 


Iuchantments, ſorceries, arts magic] Theſe alſo are aboliſhed by the ſaid 


Dede is founded on the ſtatute of the 34 Ed. 3. c. 1. which 
at the juſtices aſſigned ſhall have power to reſtrain the offenders, 
rioters, and all other barators, and to chaſtiſe them according to their 
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juſtices and commiſſioners had remained. 


Juſtites of the Peate. 

the vaſt number of offences over which they have a juriſdiction given 
them by many ſtatutes, and which are not particulurly mentioned in the 
comniſſion. 3 | 


And alſo of all theſe who in companies againſt qur peace in diſturbance of ur 
people xwith armed force have gone or rode] By theſe words they are to inquire 


of riots, routs, and all unlawful aſſemblies. Crom. 8. 


" Weights or meaſures] This clauſe was ſirſt eſtabliſhed by the 34 La. . 
c. 35. And they have further power given herein by ſeveral ſubſequent 
ſtatutes, all which ſtatutes muſe be ſtrictly purſued in relation to the ſeye. 
( , f-- ot ag RR 


Selling viduals | Over this they have a juriſdiction given them, by the 
En. ft. 13.R..2. c. 8. which-cnacts, that victuallers ſhall have reaſonable 
gains, according to the diſcretion of the juſtices -of peace, and no more, 
upon pain to be grievoully puniſhed according to the diſcretion of the 
juſtices, where no pain is Jimited in certain. 


And allo of all fheriffs, bailiffs, ſlewards, conſtables, keepers of gaols, and 
other officers, who in the execution of their offices have unduly behaved thim- 
ſelves] This clauſe is as ancient as the 4 Ed. 3. c. 2. on which it is 
founded. | | 

And it hath been ſuffered to remain in the commiſſion, not as of any 
neceſſity at all (ſince it is incident, to every court of record to do correc- 
tion upon whatſoever officers and miniſters do ſerve them), but only for 
the plainer declaration of the power of theſe juſtices in that behalf, and 
for the more aſſured terrifying of ſuch as ſhall either of contempt or ne- 
gligence, do that which is amiſs. Lamb. 49. 


And to inſpect all indictmienis ſa before you taken | But they cannot proceed 
upon indictments taken before coroners, or juſtices of oyer and terminer 
or gaol delivery ; but on indictments taken before the ſheriff in his turn 


they may proceed. Hoale's Pl. 168. 
Or before other late our fuſtices] This is founded on the ſtatute 11 H. 6. 
c. 6. which enacts, that no indictment, plea, fuit, or proceſs fhall be dil- 
continued by a new commiſſion : but the juſtices in the new commifſſion, 
after they fhall have the records of the ſame pleas and proceſſes before 
them, ſhall have power to continue the ſaid pleas and proceſſes, and to 
hear and finally to determine the ſame, as the former juſtices might have 
. 5 Ke bes 2 5 
And by the 10 C. 1. 0 2. c. 14. / 8. No proceſs or ſuit before any 


juſtices of peace, or other of the King's commiſſioners, ſhall be diſconti. 


nued by the making of a new commiſſion or aflociation, or by altering of 
the names of the juſtices or other the King's commiſſioners ;- but. the new 
juſtices and commiſſioners may proceed, as it the old commiſſions and 


And 


Juſtices of the Peace. 


And to make and continue proceſſes | This is by venire, diſtringas, capias, or 
exigent, as the caſe ſhall be. And it differs from a warrant, in that a war- 
rant is only to attach and convene the party before indictment, and may 
be either in the name of the king or of the juſtice ; but the proceſs 
iſſues after indictment, and mult be in the name of the king only. Dali. 


193. 


Until they can be taken, ſurrender themſelves, or be outlawed ] For the pro- 
ceſs is ſent out to this end, that either the party ſhall come in, to anſwer 
juſtified by the law ; or elſe that he ſhall for his contumacy be 


and to be j 
deprived of the benefit of the law. Lamb. 521. 


Or be outlawed ] It is obſervable that the power of the juſtices ſtops 
here, and goes no further ; ſo that they cannot make out a capias utlagas 
tum, but the outlawry muſt be certified into the king's bench. Lamb. 
521. 2 H. H. 52. 7 

But by the 12 Co. 103. they that have power to award proceſs of out- 
lawry, have alſo a power to award a capias utlagatum, as incident to their 
authority and juriidiction. | 


Hear and determine] This power was firſt given to them by the ſtatute 
of the 18 Ed. 3. . 2. c. 2. and afterwards confirmed and enlarged by 
divers other ſtatutes. 

Yet this clauſe doth not in propriety make the juſtices of the peace 
juſtices of oyer and terminer, becauſe that is a diſtin commiſſion ; and 
therefore a ſtatute limiting an offence to be heard and determined before 
juſtices of oyer and terminer, gives not the power therein to juſtices of 
the peace. Ha{g's Pl. 165. 52h : : 
And thereupon it is ſaid, that although they have power to hear and 
determine felonies, yet they cannot deliver a perſon ſuſpected thereof by 
proclamation (as juſtices of gaol delivery may) until an inquiſition taken 
but if an inquiſition be taken, and an ignoramus found, they may deliver 
him as it ſeemeth. 2 H. H. 46, 47. | | 

Likewiſe, although commiſſioners of oyer and terminer may indict and 
try at the ſame ſeſſions, yet it hath been ruled otherwiſe in caſe of juſtices 
of the peace, unleſs by conſent ; but certainly conſtant uſage and ava! 
opinion muſt give that expoſition upon thoſe reſolutions, that it mult 
extend only to popular actions or indictments for miſdemeanors, and 
not in cafes of felony. 2 H. H. 48. 5 | mT 


By fines, ranſoms, amerciaments, forſeitures, and other means—to chaſtiſ? 
and puniſh] Hereby the juſtices are now armed with far more ample au- 


they had no power to convene the offender before them, nor to examine, 
hear, or determine the cauſe, nor to puniſh except in ſome few caſes as 
mentioned before. Dealt. c. 6. | FN 

But the juſtices may not award any recompence to the party wronged, 


otherwiſe than by perſuaſion. Dalt. c. 5. 
S-4% | Nevertheleſs, 


- 


thority and power, than the ancient conſervators of the peace were; for 
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494 Juſtices of the Peace. 


Nevertheleſs, theſe words are inſerted, not as of neceſſity (for the 
puniſhment of all offenders is implied in the word determine), but fo. 
the plainer declaration of the juſtices power, and for the more aſſured 
terrifying of offenders. Lamb. 49. 


If a caſe of difficulty ſhall happen to ariſe] That is a diſſiculty in point of 


law. Crom. 

Then let judgment in no wiſe be given] But yet if they liſt to proceed f 
without the judge's advice, their judgment is not void: but it ſ{tandeth 

good and effectual, until it be reverſed by a writ of error. Lamb. go, 
At certain days and places] That is, when they hold their ſeſſions; which 
they are impowered and required to do, by ſeveral ſtatutes, 

Lily, we have affigned you the aforeſaid A. B. keeper of the rolls] This k 

is in purſuance of the ſtatuie of the 37 H. 8. c. 1. which enacts, that þ 
the lord chancellor ſhall by commiſſion aſſign ſuch perſon, to be con re- 

tulsrum, 2s the thing thall by writing under his hand appoint. : 

V 

k 

II. The juſtice of the peace his cath of «ffice. a 

| > L. 

On renewing the commiſſion of the peace (which generally happeneth 1 

as any perſon is newly brought into the ſame) there cometh a writ of q 

dedimus potęſtateni directed out of chancery, to ſome ancient juſtice (or - 

other) to take the oath of him which is newly inſerted, which is uſually p 
in a ſchedule annexed ; and to certify the ſame into that court, at ſuch a 

day as the writ commandeth. Lamb. 53. t 

0 

The form of which oath of office at this day is as followeth : 

Ye ſhall fewear, that as juſtices of the peace in the county of W. in all articls 4 

in the kings commiſſion to you directed, you ſhall do equal right to the poor and i fi 


the rich, after your cunning, wit, and power, and after the laws and cuſtoms if 
the realm, and ſtatutes thereof made: And ye ſhail not be of counſel of any 
quarrel hanging before you : And that ye hold your ſeſſions after the form of th. 
Natutes thereof made: And the iſſues, fines, and anierciaments that ſhall happen 
to be made, and all forfeitures which ſhall fall before you, ye ſhall cauſe ts be 
entered without any concealment ¶ or embezzling) and truly ſend them to the king's 
exchequer. Te Fall not let, for gift or other cauje, but well and truly ye ſhall 
do your office of juſtice ꝙ the peace in that behalf : And that you take nothing 


for your office of juſtice of the peace to be done, but of the king, and fees at- f 
cuſtomed, and coſts limited by flatute. And ye ſhall not direct, nor cauſe to be 7 
directed, any warrant (by you to be made) to the parties, but ye ſhall diretl 

them to the bailiffs of the ſaid county, or other the king*s offiters or miniſters, or K 


wher indifferent perſons, to do execution thereof. So help you God. 
| This 


Juſtices of the Peace. 495 
This oath ſeems to be founded on the ſtatute of the 13 R. 2. c. 7. 
which enacts, that the juſtices ſhall be ſworn, duly and without favour, 
to keep and put in execution all the ſtatutes and ordinances touching their 
"5% 
. this oath of office, he muſt within ſix months after, take alſo 
the oaths of allegiance, ſupremacy, and abjuration, and make and ſub- 
C-rihe the declaration againſt tranſubſtantiation, at the ſeſſions, as other 


1 


perſons admitted to offices. 


* 


IV. Of fees to be taken by juflices of the peace. 


In the oath of office abovementioned are theſe words; And that you 
take nothing for yeur office of juſtice of the peace to be done, but of the king, and 
fees accuſtomed, and cofts limited by /tatute. ; 

And by the 3 G. 2. c. 16. No perſon acting as a juſtice of the peace 
within any county, county of a city or town, or any liberty or franchiſe 
within this kingdom, other than the juſtices of his Majeſty's court of 
king's bench, ſhall for the execution of his ſaid office, demand or receive 
any other than the fees following, that is to ſay, fix pence for each war- 
rant, and for every recognizance one ſhilling. /. 1. 

And no fee or reward ſhall be received by any juſtice of the peace for 
any warrant, recognizance, mittimus, diſcharge, or any other act to be 
done by ſuch juſtice in the execution of his office, other than as aforeſaid ; 
nothing herein contained ſhall be conſtrued to enable any juſtice of the 
peace to take any fees in any caſe of felony or treaſon. | 

Where any perſons pretending to be, or acting as clerks under ſuch juſ- 
tices of the peace, ſhall take or receive any fee or reward for his trouble, 
or on any other pretence in reſpect of his acting as clerk as aforeſaid, ſuch 
perſon for every ſuch offence, ſhall forfeit forty ſhillings to the party who 
ſhall firſt give information in writing of any ſuch offence, before any 
juſtice of the peace or chief magiſtrate of any city, town, or borough, 
to he recovered by civil bill in the ſame manner that ſmall debts in a 
ſummary way are recoverable, provided ſuch information be made with- 
in a month after the offence committed. 


V. Some general directions relating to juſtices of the peace, not falling 6 
unden any particular title of. this book, 

_ 1. Regularly, juſtices of the peace ought not to execute their oſſiqe, in u fice being 

their own cafe ; but cauſe the offenders to be convened or carried before a party. 

one other juſtice, 'or defire the aid of ſome other juſtice being preſent. 
LET IEREn oa, OY T7 

By Holi Ch. J. M. lo V. The mayor of Hereford, was laid by the 

heels, for fitting in judgment ina cauſe where he himſelf was leſſor of 

the plaintiff in ejeckment, though he by the charter was ſole judge of 

the court. 1 Salk. 396. 

i © 4 Y. | * 
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Acting with- 
out authority, 


Cannot deter- 
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II. 3. An. The caſe of Foxhamtithing in the county of Ni. A Juſtice 
of the peace was ſurveyor of the highways, and a matter which con. 
cerned his office coming in queſtion at the ſeſſions, he joined in makin, 
the order, and his name was put in the caption. But by 5 Ch. 
It ought not to be; as if an action be brought by my lord chief justice 
Trevor in the court of common pleas, it muſt be before Edward Nevil 
knight, and his atlociates, and not before Thomas Trevor, c. Ang i 
was quaſhed. 2 Salk. 607. j 

And lord chief juſtice Raymond, who had an eſtate in the pariſh of J,. 
bets Langley, went off the bench, when an order relating to a Pauner 
there came before the court. Str. 1173. ; 

And yet if the juſtice ſhall deal 'n his «wn caſe, it ſeems in ſome cab, 
juſtifiable ; as when a jultice ſhall be aſſaulted, or (in doing his office 
eſpecially) ſhall be abuſed to his face and no other juſtice preſent wit, 
him; then it ſeems he may commit ſuch offender until he ſhall ſind ure. 
ties for the peace or good behaviour, as the caſe ſhall require : But if 
any other juſtice be preſent, it were fitting to deſire his aid. Dall. . 
173. Str. 420, 421. 

And as it is unjuſt in many caſes for the magiſtrate to act in his own 
cauſe, ſo it is alſo imprudent: To which purpoſe the advice of lork C 
is applicable, who upon the occaſion of mentioning a certain judge, who 
made a ſettlement of his eſtate which was void in law, and brought an 
action in his own name, which all the other judges, of his own ſhewing 
in the count, were of opinion did not lie, makes this obſervation, that 
it is not ſafe for any man (be he never ſo learned) to be of counſel with 
himſel in his own cauſe, but to take advice of other great and learned 
men; and the reaſon he gives is, for that men are generally more foolith 
in their own concerns, than in thoſe of other people. 1 Int. 377. 

2. It a juſtice exceed his authority, in granting a warrant, yet the 
oflicer mult execute it, and is indemniſied tor ſo doing; but if it be in 
a caſe wherein he hath no juriſdiction, or in a matter whereof he has 
no cognizance, the officer ought not to execute ſuch Warrant; ſv that 
the officer is bound to take notice of the authority and juriſdiction of the 
juſtice. Cro. Car. 394. 10 Co. 76. Tr | 

Thus if a juſtice ſend a warrant to a conſtable to take up one for {lan- 
der, or the like, the juſtice hath no juriſdiction in ſuch caſes,and the con- 
{table ought to refulb the execution of it. Wood. b. 1. c. 7. 

In the caſe of the mayor and corporation of J v. fir Lionel Pilking- 


mine in cauſes en. May 14, 1742. The plaintiffs claimed the ſole right of fiſhing in 


of property, 


the river Ouze, and the defendant claimed a right likewiſe; and a bill and 
croſs bill were brought in chancery to eſtabliſh their ſeveral Tights, 
Whilſt theſe ſuits were depending, the plaintiffs cauſed the agent of the 
defendant to be indicted at Tort ſeſſions, for a breach of the peace in ſiſl- 
ing in their liberty. A motion was made in behalf of the defendant to 
ſtop the proſecution. But the lord chancellor Hardwicke. This court 
has not originally and ſtrictly any reſtraining power over criminal prole- 
cutions ; but in this caſe, if the defendant had applied to the a 


* 
— 
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eneral he would have granted a oli proſeque ; if an action of treſspaſ- 
ſad been brought this court would have ſtoped them. But though I can- 
not grant an injunction, yet as the parties have ſubmitted their right 
to this court, I can make an order to reſtrain the parties from proceed- 
ing at the ſeſſions, till the hearing of the cauſe in this court, and further 
order. 2 Att. Rep. 302. 

z. In ſummary convictions, the party ought to be heard, and for To condemn 
that purpoſe ought to be ſummoned in fact and if the juſtice proceed N un- 
againſt a perſon without ſummoning him, it would be a miſdemeanor in — 
him, for which an information will lie. 1 Salk. 181. L. Raym. 1407. 

Str. 678. 

But before an information is granted, the court will firſt require, that 
the conviction be removed before them. Str. 915. | 

H. 7 G. K. againſt Newton and others. By the Br. 2. 1 G. c. 13. / Refufing to 
[1, it is enacted, that two juſtices may ſummon any perſon to take the Proceed in a 
oaths before them; and if they do not appear, then on oath of ſerving :;* = 3 
ſuch ſummons, the juſtices are to certify the ſame to the quarter: ſeſſions, — 
where if the party 10 ſummoned doth not appear to take the oaths, he 
ſhall ſtand convicted of recuſancy. The defendants were juſtices of the 

ace, and iſſued their ſummons accordingly ; but coming afterwards to 

underſtand, that the party was a gentleman of faſhion, and not ſuſpected 
to be againſt the government; lelt a tranſaction of this nature ſhould be 
an imputation upon him, they refuſed to give the proſecutor his oath of 
the ſervice of ſuch ſummons, that the matter might- go no further. 
And now upon motion againſt them for an information, the court de- 
cared, that the juſtices had no diſcretionary power to refuſe to put the 
act in execution, and therefore granted an information againſt them, 
Str. 413. 8 : C 

4. Where a ſpecial authority is given to juſtices out of ſeſſions, it 
ought to appear in their orders, that that authority was exactly purſued. 

2 dalk. 475. f F: | 

5. In all caſes where juſtices may hear and determine out of ſeſſions To make a 
viz, on their own view, or confeflion, or oath of witneſſes) the juſtices r<cordof their 
ought to make a record in writing under their hands of all the matters 
and proofs ; which record notwithſtanding in many cafes they may keep 
by them. Dalt. c. 115. JJJVJTCCVCCCVCCCVCVVVVVV 
6. And if upon ſuch conviction, the offender is to be ſined to the king, To eſtreat 
then the juſtices are to eſtreat ſuch fine, and to ſend the eſtreat into the fines. 
cxchequer, whereby the barons of the exchequer may cauſe the ſaid fine” 
or forfeiture to be levied for the king's uſe. Dalt. c. 1177. 
7. Lord Hale ſays (contrary to the opinion of lord Coke) that the juſ Whether a 
tices out of ſeſſions may iſſue their warrants for apprehending perſ6ns juſtice may 
charged of crimes within the cognizance of the ſeſſions, and bind them ges * mr 
over to appear at the ſeſſions, although the offender be not yet indicted. fences cogni- 
. H. 77. ͤᷣͤ bs LA. MLT8 5 r B00312.:1t gable oy in 
But in another place he ſays, this ſeemeth doubtful; and that one thing dhe ſeſſions. 
which ſeems to ſnlake againſt it; is, that in moſt caſès of this nature, oer 
n eren nn © WH 154 ot. ”Y 
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Not to truſt 
to abſtracts 


and abridg- 


ments. 


Not to truſt 
clerks and 
trauſeribers. 


tis indem- 
1 


execution of - his office. 


Juſtites of the Peace. 
the party were indicted, or an information preferred, yet a Capias was not 
the firſt proceſs, but a venire facias, and diftringas. 2 H. H. 114, 

And Mr. Hawkins on this point faith thus: It ſeems that anciently ng 
one juſtice could legally make out a warrant for an offence againſt a penal 
ſtatute, or other miſdemeanor, cognizable only by a ſeſſions of two or 
more juſtices ; for that one ſingle juſtice hath no juriſdiction of ſuch of. 
fence, and regularly thoſe only who have juriſdiction over a cauſe can 
award proceſs concerning it; yet the long, conitant, univerſal, and un. 
controlled practice of juſtices of the peace, ſeems to have altered the law 
in this particular, and to have given them an authority in relation to ſuch 
arreſts, not now to be diſputed, 2 Haw. 84 ». 135. J. 16. 

8, -Foraſmuch as niolt of the buſineſs of a juſtice of the peace, con. 
ſiſteth in the execution of divers ſtatutes, which cannot be ſufficiently 
abridged but that they will come ſhort of the ſubſtance and body thereof: 
therefore it ſhall be ſafeſt for the juſtices to have an eye to the ſtatutes at 
large, and thereby to take their further and better directions, for their 
whole proceedings: for (as lord Cote obſerveth) abridgments are of good 
and neceſſary uſe to ſerve as tables, but not to ground any opinion, much 
leſs to proceed judicially upon them. Dait. c. 173. * | 

9. In like manner, it is not ſafe for them to truſt altogether to the care 
and judgment of their clerks, in drawing warrants and other inſtru- 
ments; much leſs, to the {kill of pariſh officers in making copies of or- 
ders, and the like: but rather it is adviſeable to have good printed 


forms; and'inftead of copies to be taken upon occaſion, to make out 


duphcates: —— 
= Aber 5 rc; * 4. bs 1 | 5 Ld . 3 ; | | 

VT. . Their indemnity and protection by the liw in the right execution of 
' 11, tbepr, gffice.; and their puniſhment: for the omiſjwon of it. 


$1.4 juſtice of the peace is ſtrongly protected by the law, in the juſt 


Thus in the firſt place, he is not to be flandered or abuſed as appears 


by the following report: M. 11 C. Aſton and Blagrave. The plaintiff de. 


clared, that he was a juſtice of the peace, and that upon a colloquium of 
him and the execution of his office, the defendant ſaid, Tow are a raſcal, 
a villain, and a liar. After a, verdict for the plaintiff it was moved in ar. 
reſt of judgment, that theſe words are not actionable. It was urged for 
the plaintiff ; There is a great difference between magiſtrates and common 
tradeſmen : words of the latter, muſt affect them in their particular 


Way of dealing; but any thing that tends to impeach the credit of the 
former, is actionable : And although an indi&ment might not lie for theſe 


words, as perhaps not tending to a breach of the peace, yet nevertheleſs 


they are actionable; for in many caſes words are actionable, which are not 


7 ; 


# A 
. 
2 » 
F * - 
# 


indictable. After conſideration, Pratt Ch. J. delivered the opinion of the 
court, that though raſcal and villain were uncertain, yet being joined 


with Har, and ſpoken of a juſtice of the peace, they did jmport a charge 
of acting corruptly and partially, and therefore there ought to be judg- 
ment for the plaintiff, Str. 617. L. Raym. 1369. 

„ | Afterwards, 


Juſtites ok the Peace. 


Afterwards, T. 15 G. 2. Kent. and Pocock. Theſe words ſpoken of a 
juſtice of the peace in the execution of his office, and relating thereto, were 
eld, actionable, viz. Mr. Kent is a rogue; according to the aforeſaid caſe 
of Afton and Blagrave. Str. 1168. — 0 ee 

Z. 7 G. K. and Revel. The defendant was indided, for ſaying of Sir 
Eduard Lawrence a juſtice of the peace, in the execution of his office, 
u are a rogue and a liar. It was moved, after verdict for the king, in 
arreſt of judgment, that though the juſtice might have committed him 
for the contempt, yet the words are not indictable, fince it is not to be 
preſumed they would provoke the juſtice to a breach of the peace, which 
i; the reaſon why indictments have been held to lie for words. But by 
the court, The allowing he might be committed, ſhews they-were inditt- 
able. It is true, the juſtice may make himſelf judge, and punith him im- 
mediately ; but ſtill, if he thinks proper to proceed leſs fummarily by way 
of indictment, he may. The true diſtinction is, that where the words 
are ſpoken in the preſence of the juſtice, there he may commit ; but 
where it is behind his back, the party can be only indicted for a breach 


of the peace. Judgment for the kihg. Str. 4200 
T. 14 G. 2. K. and Pocock. An information was moved for againſt the 
defendant, on account of words ſpoken. of Mr. Kent a, juſtice. of the 
ace. And the affidavit ſtated, that in a converſation about, a warrant 
granted by Mr. Kent, the defendant aſked, if Mr. Kent; was a fworn juſ- 
tice; and being anſwered, to be ſure he was, elſe he would not act, the 
defendant rephed, F he is * Juſtice, he is, a rogue; and a faſiorn 
rigue. To this it was objected, that the words were not ſpoken 19 him in 
the execution of his office, but only in relation ta what he hatrformerly 
done: And by the court, There ought to be no information'; it 18 not 
the ſame inſult and contempt, as if ſpoken to him in the execution of his 
office, which would make it a matter indictable. Str. 1157. 
Nevertheleſs, according to the diſtinction in the aforeſaid caſe of Afton 
and Blagrave, although an information oF indiftment might not lie, yet it 
doth not follow but that the words were actionable; and fo it ſeemeth to 
have been held in the caſe laſt but one, abovementioned; of Kent and 
Poco, which ſeemeth to have been no other than an action brought for 
this very ſame offence, after it had been determined that an information 
would not lie. - | V 
In the next place; he is not puniſhable at the ſuit of the party, but only 
at the ſuit of the king, for what he doth as a judge, in matters which he 
hath power by law to hear and determine without the concurrence of any 
other; for regularly no man is liable to an action for what he doth as 
judge: but in cafes wherein he proceeds miniſterially, rather than judi- 
cally, if he acts corruptly ; he is liable to an action at the ſuit of the 
party, as well as to an information at the ſuit of the king. 2 Haw. 85. 
And by the 10 C 1. % 2. c. 16. It is enacted, that if any action ſhall be 
brought againſt a juſtice far any thing done by virtue of his office, he may 
plead the general iſſue, and ive the ſpecial matter in evidence; and it 
; U 


he recovers, he ſhall have double coſts. 
And 
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upon which the convictions are gr 


Juſtices of the Peace. 


And ſuch action ſhall not be laid, but in the county where the fag Was 
committed. N 8 8 

Moreover, if a juſtice will not, on complaint to him made, execute hi, 
office, the party grieved may complain to the judges of aſſize, or to the 
lord chancellor; and upon examination, if it appeareth that the com. 
plaint is true, the chancellor may put him out of the commiſſion, and ho 
{hall be puniſhed moreover according to his deſert. Crom. 7, 

But the moſt uſual way of compelling” them to execute their office in 
any caſe, is by a writ of mandamus out of the king's bench. 

And in actions brought againſt juſtices, they are obliged to ſhew the 
regularity of their convictions ; and the informations laid before them, 


ounded, muſt be produced and proved 
in court. Sef. Caf. V. I. p. 372. Hill and Bateman. 12 G. | 

Alſo, by the 1G. 3. c. 11. / 1. If any juſtice of peace, acting under 
the charters of cities and towns corporate, ſhall wilfully commit any of. 
fence, contrary to his duty as a juſtice of the peace, every ſuch juſtice 
ſhall, upon conviction of ſuch offence on an information to be filed inthe 
court of King's Bench, be for ever diſabled to act as a juſtice of the peace, 
for or within ſuch city or town corporate, in caſe the court before whom 
ſuch information ſhall be tried, ſhall, in open court, before the ſame i; 
adjourned, certify under their hands, that they are ſatisſied with thc 
verdict given upon ſuch information. 

The trial of all ſuch informations ſhall be had in ſome indifferent coun. 

ty, to be appointed by the court, of King's Bench. 1. 2. 

Nothing in this act contained, ſhall extend to juſtices of the peace, ap- 
omted by virtue of any commiſſion of the peace, iſſued or to be iſſued 
by his Majeſty, his heirs and ſucceſſors. / 3. 


Lamps. 
11. | Erecting lamps in market-towns. | 
II. Valuation of houfes for lamp-money. 
III. Applotting and levying lamp-money. | 
IV. Penaliy for breaking or extinguiſhing lamps. a 


J. Erecting lamps in market-towns. 


Y the 33G 2. c. 18. It ſhall be lawful for the chief magiſtrate of every 
city or town corporate, and for two juſtices of the peace of the 
county in which any market-town, not being a city or towa corpo- 
rate, ſhall lie, by order in writing, under their reſpective hands, to be 
poſted up in the moſt publick part of fuch city, town corporate, or mar- 


ket-town, at leaſt fix days before the day of meeting, to appoint a day 
and place within ſuch city, town corporate, or market- town, for the in- 


ha bitants, 


1 7 


Lamps. 

habitants to meet and aſſemble, in order to conſider and determine upon 
the neceſſity or expediency of erecting lamps in ſuch city, town corporate, 
or market-town, at which meeting, ſuch chief magiſtrate or juſtices ſhall 
reſpectively preſide. / 28. 

(2) And every inhabitant being the head of a family, and paying five 
pounds yearly rent, or upwards, or being occupier of a houſe within ſuch 
city, town corporate, or market-town, of ſuch yearly value as aforeſaid, 
may appear, and give his reaſons and vote, for or againſt erecting ſuch 
lamps. | 
$ And in caſe it ſhall be determined by a majority of ſuch inhabi- 
tants, then and there aſſembled, that lamps ſhall be erected in ſuch city, 
town corporate, or market-town, the ſaid chief magiſtrate, and the juſ- 
tices of the peace reſpectively, and ſuch inhabitants qualified to vote as 
aforeſaid, or the major part of them, may at the ſaid aſſembly, or ſome 
adjournment thereof, to ſuch time as the major part of ſuch inhabitants 
ſhall agree upon, determine the ſort, and number of ſuch lamps, and in 
what places, and in what manner, and at what diſtances the ſame ſhall be 
ſet up, and on what nights, and for what hours in ſuch nights the ſame 
ſhall be lighted and kept burning. we 5 

(4) And ſhall make an eſtimate of the coſt of ſuch lamps, irons, and 
poſts, where neceſſary, and of the oil, wick, and all other materials for 
{ſuch lamps, and of the expence and ſalaries of lamp-lighters, and all 
other expences relative to the lighting, ſnuffing, cleanſing, maintaining, 
and repairing the ſame. | | 


II. Valuation of houſes for lamp-money. 


1. By the 33 G. 2. c. 18, Such chief magiſtrate and juſtices reſpectively, 
and ſuch inhabitants ſo aſſembled, or the major part of them, may at ſuch 
aſſembly, or at ſome ſuch adjournment thereof as aforeſaid, or at any 
other aſſembly to be convened upon ſuch notice, and in ſuch manner as 
aforeſaid, nominate and appoint five or more diſcreet and judicious per- 
ſons, inhabitants of ſuch city, town corporate, or market-town, to be 
valuators, to value and eſtimate the yearly value of every houſe in ſuch 
city, town corporate, or market-town. /. 29. 

(2) Which valuation, the ſaid valuators ſo to be appointed, or the ma- 
jor part of them, ſhall return in writing under their hands, to ſuch chief 
magiſtrate or juſtices, and ſhall at the foot of ſuch return, make an afli- 
davit in writing, before ſuch chief magiſtrate or juſtices, that the ſame is 
a fair, juſt, full, and indifferent valuation, to the beſt of their ſkill and 


judgment; which affidavit ſuch chief magiſtrate or juſtices 7 impowered 
to take. | | | 
(3) Which valuation and affidavit ſhall be lodged in the Hands of ſuch 


chief magiſtrate, or one of ſuch juſtices ; and after the fame ſhall be ſo 
made and returned, the like notice, as aforeſaid, ſhall be poſted up for 
ſuch inhabitants qualified to vote as aforeſaid, to meet and aſſemble, in 
order to conſider of, and alter or confirm ſuch valuation; and ſuch valua- 

| | Uuu | | tion 
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town, and ſhall pay the ſame yearly to ſuch overſeers as ſhall be . 


Lamps. 


tion as ſhall be ſettled and agreed upon at ſuch atlembly, by the major 
part of the inhabitants that ſhall be ſo aſſembled, ſhall be final and con. 
cluſive to the reſpective owners and occupiers of ſuch houſes, as to al 
purpoſes of this act. Pears 

2. Provided, that as often as any new houſes ſhull be from time to time 
hereafter built within any ſuch city, town corporate, or market-tgyy 
lighted by lamps fo erected, every ſuch new built koule ſhall be valued in 
manner herein before directed. /. 32. | 

(2) And every ſuch houſe fo valued, ſhall be chargeable according to 
ſuch valuation, and the occupier thereof ſhall pay, or on refuſal be com. 
pelled to pay the ſunt ſo charged thereon, in the ſame manner, as the cc. 
cupiers of houſes originally valued according to the direction of this act. 

(3) And if by increaſe of ſuch new built houtes, it fall be found con. 
venicnt to erect a greater number of lamps, it ſhall be lawful for eyery 


ſuch city, town corporate, or market-town, to increaſe the number gf 


fuch new lamps, in the ſame manner as before directed. 

3. Every houſe, ſo valued, fhall be and remain charged and charges. 
ble with fuch yearly ſum as the ſame ſhall be ſo valued at, fo long as the 
lamps ſhall be continued for lighting ſuch city or town, according to the 
directions of this act, and no longer. / 31. 


III. Applotting and levying lamp-money. 


1. By the act 33G. 2. c. 18. And the ſaid inhabitants, qualified to vote 
as aforeſaid, to be aſſembled upon ſuch notice, and in ſuch manner as 
aforeſaid, or the major part of them, may, from year to year, appoint 
two or more fubſtantial inhabitants of ſuch city, town corporate, or mar- 
ket-town, to be overſeers for the erecting, maintaining, lighting, and 
keeping in repair the ſaid lamps, and to applot on every och iouſe a pro- 


portionable part of the expence attending ſuch lamps. 4 ) 4. f 
aid, ſhall, as often 


(5) And ſuch overſeers as ſhall be appointed as afor 
as thereunto required, account before the ſaid chief magiſtrate and ut- 
tices reſpectively, and ſuch inhabitants as aforeſaid, for all receipts and 
diſburſements by them, in execution of the powers in them veſted by 
this act. bid. & 5. 

(6) And in caſe any overſeer ſhall be removed from his office, or die 
within the year, then ſuch chiet magiſtrate and juſtices reſpectively, and 
ſuch inhabitants,” ſo as aforeſaid aflembled, or the major part of them, 
may appoint one other ſubſtantial inhabitant of ſuch city, town corpo- 
rate, or market-town, in the room of the perſon ſo dying or removed, 


to be an overſeer for the remainder of fuch year; which perſon fo ap: 


pointed, ſhall have the ſame powers, as if he had been originally ap- 
pointed according to the directions aforeſaid. Bid. & 6. | 
2. Every the occupiers of ſuch houſes, ſhall be rateably charged in pro- 


| portion to ſuch valuation, with the yearly fum to be paid by them to- 


wards the expence of lighting ſuch city, town corporate, or market- 


4 


Lamps. 


ed as aforeſaid, who are hereby required to collect and receive the ſame, 


be lawful for the ſaid overſeers, or any of them, to diſtrain every ſuch 
occupier ſo refuſing, and to raiſe, by ſale of ſuch diſtreſs, the ſum which 
the owner thereof ought to have paid, as alſo one ſhilling for the coſts at- 
tending ſuch diſtreſs and fale, and the ſurplus (if any) hall be returned 
to the owner, by the perſon ſo diſtraining. Ibid. & 2. 
2. If any ſuit ſhall be brought 3 any perſon, for any diſtreſs ſo 
taken, he may plead the general iſſue, and give the ſpecial matter in evi- 
nce. /c 33. 8 
* ZE that for erecting, maintaining, lighting, and keeping 
the ſaid lamps in repair for the firſt year, there ſhall not be collected 


houſes ſo to be valued as aforeſaid, nor in any one year after the faid 


5. Provided, that after the firſt year after the faid lamps are erected, 
the yearly charges of lighting, ſupplying, maintaining, and repairing 
each lamp, ſhall not be more than thirteen ſhillings for one whole year. 
* All ſuch inhabitants as aforeſaid, ſhall have free acceſs, at all con- 
venient times, to the books of applotment of their reſpective cities, 


take copies thereof. /. 36. | : 

(2) And in caſe any perſon ſhall think themſelves aggrieved by any ap- 
plotment, it ſhall be lawful for them within the ſpace of twenty days, af- 
ter ſuch applotment ſhall be entered by the ſaid overſcers, in books to be 
kept by them for that purpoſe, to appeal to ſuch chief magiſtrate or juſ- 
tices reſpectively, who are hereby impowered to hear and determine the 
ſame, in the ſpeedieſt manner, and their determination ſhall be final ; 
and no fee ſhall be paid on making ſuch appeal, or on the ſame being de- 
termined. Ibid. & 2. | V 


IV. Penalty for breaking or extinguiſhing | Jamps. 


1. By the act 33 G. 2. c. 18. If any perſon ſhall wilfully break, throw 
down, or extinguiſh any lamp that ſhall be ſet up to light the ſtreets, 
courts, or lanes, in any ſuch city, town corporate, or market-town, or 
wilfully damage the poſts, irons, or other furniture thereof, every per- 
ſon ſo offending therein, and being thereof convicted by the oath, or 
(being of the people called ueber afſirmation of one witneſs, before 
ſuch chief magiſtrate, or one juſtice, within their reſpective juriſdictions, 
hall, for the firſt offence, forfeit twenty ſhillings for each lamp ſo broken, 
thrown down, extinguiſhed, or otherwiſe damaged, and-for the ſecond 
cs, forty ſhillings, and for the third and every other offence, three 
Pounds. / 37. | ; | | 
2. And duch juſtices are required, upon any information exhibited, or 
complaint made in that behalf, within ten days after ſuch offence commit- 
| Uuu 2 | ted, 


* 


1 8 And on refuſal or neglect to pay, after reaſonable demand, it ſhall - 


above the ſum of ſix-pence in the pound, of the yearly value of ſuch 


firſt year, more than three-pence in the pound of ſuch yearly value. / 34. 


towns corporate, or market-towns, and ſhall be permitted, without fee, to 
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ted, to ſummon the parties accuſed, and the witnefles on either fide. 
and if the parties accuſed ſhall be lawfully convicted of ſuch offence, hy 
the oath of one witneſs, or on confeſſion of the party charged with ſuch 
offence, the ſaid juſtices, ſhall give ſuch judgment or determination, 28 
is conformable to the true meaning hereof. / 21, 

(2) And it ſhall be lawful for ſuch juſtices, to iflue warrants for levy. 
ing the penalties or forfeitures, ſo ir NN on the goods of the offender, 
and to cauſe {ale to be made thereot, in cafe they ſhall not be redeemed 
in five days, rendering to the party overplus (if any there be). Id 

2. | | 
(3) And in cafe any perſon {hall be convicted in the manner before pre. 


ſcribed, of breaking, throwing down, or extinguiſhing any lamp that 


ſhall be erected, and no goods of any perſon {o offending, Can at the 


time of ſuch conviction be found, in ſuch caſe it ſhall be lawful for the 


ſaid juſtices before whom ſuch perſons ſhall be convicted, to commit fuch 
offender to the houſe of correction, there to be kept to hard labour, for 


any time not leſs than one month, and not exceeding three months, or 
until ſuch penalty or forfeiture ſhall be paid. bid. & 3. 


Larceny. 


 ARCENY comes from /atrocinium, latrociny ; and by contraction, 


or rather abuſe, /arceny. 3 Inſt. 107. 


J. Of grand larceny in general. | 

TI. Of petit larceny. i 

II. Larceny from the perſon. 

IV. Larceny from the houſe. 

V. Larceny in à bootb or tent. 

VI. Stealing horſes or cattle. 

VII. Receiving flolen goods. 

VIII. Recetving a reward for helping to flolen goods. 
TX, Charges of proſecution and conviction bow to be paid. 


J. Of grand larceny in general ENS 


Grand larceny is @ felonious and fraudulent taking, and carrying away, 4 
any perſon, of the mere perſonal goods of another, above the value of lad. 


1 Haw. 89. 1. 134. 


Felonious and fraudulent] Felony is always accompanied with an evil in- 
tention, and therefore ſhall not be imputed to a mere miſtake or miſani- 
madverſion ; as where perſons break open a door, in order to execute 2 

| warrant, 


D 


Larceny. 
warrant, which will not juſtify ſuch a proceeding ; for in ſuch caſe there 
is no felonious intention. 1 Haw. 65. u. 99. 75 k. 450 
For it is the mind that makes the taking of another's goods to be fe- 
lony, or a bare treſpaſs only; but becauſe the variety of circumſtances is 
ſogreat, and the complications thereof ſo mingled, that it is impoſlible to 
preſcribe all the circumſtances evidencing a felonious intent, or the con. 
trary ; the ſame mult be left to the due and attentive conſideration of 
the judge and jury; wherein tlie beſt rule is, in doubtful matters rather 
to incline to acquittal than eonviction. Only in general it may be ob- 
ſerved, that the ordinary diſcovery of a felonious intent is, if the party 
doth it ſecretly, or being charged with the goods denies it. 1 H. H. 509. 
But nevertheleſs, doing it openly and avowedly doth not excuſe from 
felony. So where a man came to Smithfield market to fell a horſe, and a 
jockey coming thither to buy a horſe, the owner delivered his horſe to 
the jockey to ride up and down the market to try his paces, but inſtead 
of that, the jockey rode away with the horſe ; this was adjudged felony, 
Kel. 82. e 
So where a perſon came into a ſempſtreſs's ſhop, and cheapened goods, 
and ran away with the goods out of the ſhop, openly, in her fight, this 


4 


was adjudged to be felony. Raym. 276. EL 
So where x man comes into a houſe, by colour of a writ of execution, 

and carries away the goods; or ſues out a replevin to get another man's 

horſe, and then runs away with him; this is felony under colour of law. 


2 Jentr. 94. Kel. 83. 


Taking] All felony includes treſpaſs ; and every indictment muſt have 
the words feloniou/ly took, as well as carried away : from whence it follows, 
that if the party be guilty of no treſpaſs in taking the goods, he cannot 
be guilty of felony in carrying them away. 1 Haro. 89. n. 134. J 2. 

And from this ground it hath been holden, that one who finds tlie 
goods which I have loſt, and converts them to his own uſe, with intent 
to ſteal them, is no felon ; and a fortiori therefore it muſt follow, that one 
who has the actual poſſeſſion of my goods by my delivery, for a ſpecial 
purpoſe, as a carrier who receives them, in order to carry them to a cer- - 
tain place; or a taylor who has them in order to make me a ſuit of 
cloaths ; or a friend who is intruſted with them to keep for my uſe, can- 
2 1 K to ſteal them, by imbezzling of them afterwards. 1 Ha. 
9. 10. . 3. CREE I | | | 
But yet it hath been reſolved, that if a carrier open a pack, and take 
out part of the goods; or a: weaver who has received ſilk to work, or a 
miller who has corn to grind, take out part thereof, with intent to ſteal 
it, it is felony. . 1 Haw. 90. n. 136. / 7. 

So where a man's goods are in fuch a place, where-ordinarily they are 
or may be lawfully placed, and a perſon takes them, with intent to ſteal 
1255 it is felony ; and the pretence of finding muſt not excuſe. 1 H. 
506. | | „ 5 
So if a man's horſe be going upon a common where he has a right to 
put him, and another take ws 5 with intent to ſteal him, it is no find 


ing, but a felony, 1 H. H. 506. 8 
; ad 
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80 alſo, if the horſe ſtray into a neighbour's ground or common, it i 
felony in him that ſo takes him. But if the owner of the ground takes 


him doing damage, or the lord ſeize him as a ſtray, though perchance he 


hath no title ſo to do, yet here is not a felonious intention, and there. 
fore cannot be felony. 1 H. H. 506. 

If one man's ſheep ſtray into another man's flock, and that other per. 
ſon drives it along with his flock, or by bare miſtake ſhares it, this takin 
is not a felony ; but if he knew it to be anothers, and marks it with ho 
mark, this is an evidence of felony. 1 H. H. 507. 

Lord Hale ſays, If one man take another man's hay or corn, and mingles 
it with his own heap or ſtock; or take another man's cloth, and embroi. 
der it with ſilk or gold; ſuch other perſon may retake the whole heap of 
corn, or cock of hay, or gar ment and embroidery alſo; and this retak. 
ing is no felony, nor ſo much as a treſpaſs. 1 H. H. 513. | 

It ſeems generally agreed, that one who has the bare charge, or ſpecial 
uſe of goods, but not the poſſeſſion of them; as a ſhepherd who looks 
after my ſheep, or a butler who takes care of my plate, or ſervant who 
keeps a key to my chamber, or a gueſt who has a piece of plate ſet he. 
fore him in an inn, may be guilty of felony in fraudulently taking away 
the fame. 1 Haw. go. u. 136. /. 6. 5 

By the 33 H. 8. G. 1. c. 5: Servants imbezzling their maſter's goods, 
to the value of 40s. or above (although this taking be no treſpaſs) ſhall 
be puniſhed as felons. + But this ſhall not extend to any apprentice, nor 
to any perion within 18 years of age. 

Alſo by ꝙ VN. c. 22. If any perſon ſhall take away, with intent to 
ſteal, or imbezale, any furniture, out of his lodging, he ſhall be guilty of 


9 


felony. 


And carrying away] To make it come within this deſcription, it ſeemeth 
that any the leaſt removing of the thing taken, from the place where :t 
was before, is ſufficient for this purpoſe, though it be not quite carried 
off: And upon this ground, the gueſt, who having taken off the ſheets 
from his bed, with an intent. to ſteal them, carried them into the hall, 
and was apprehended before he could get out of the houſe, was adjudged 
guilty of larceny : So alſo was he, who having taken an horſe in a cloſe, 
with an intent to ſteal him, was apprehended before he could get him 


out of the cloſe. 1 Haw. 93. 7. 140. J. 18, 


By any perſon | A wife may be guilty thereof, by ſtealing the goods of a 
ftranger; but not ſtealing the goods of her huſband. 1 Haw. 93. ». 
141. f. 19. | | Ve | 

It is ſaid by Mr. Dalton and others, that it is no felony for one reduced 
to extreme neceſſity, to take ſo much of another's victuals, as will fave 
him from ſtarving ; but lord Hale ſays, that this rule by the law of E- 
land is falſe ; and therefore that if a perſon, being under neceſſity for 
want of victuals or cloaths, ſteals another man's goods, it is felony. - ! 
H. H. 54. . BY ; if 


„ 
LTärtenp. 

if one ſtealeth are fan +), nd af her 
the fame from him; the owner may charge the firſt or ſecond felon at 
CC 

An alien, whole ſover eign 18 in amity with the crown of Ty 4s re- 
iding here, and receiving the protection of oweth a local a 
giance to the crown during the time of his reſidence. And if, during 
that time, he commiteth an offence, he thall be liable the puniſhed for 
the ſame, even as a natural born ſubject. . For his perſon and perſonal 
fate are as much under the protection of the law, as the natural born 
ſubject's; and if he is injured in either, he hath the ſame remedy at law 
for fuch injury. Hg. 185. — | lad n 

80 alſo, an alien whoſe ſovereign is at enmity with us, living here un- 
der the King's protection, committing offences; may be proceeded againit 
in like manner; for he oweth a temporary local allegiance, founded on 
that ſhare of protection he receiveth. id. 1 

So alſo a priſoner of war, although he is not properly ſubject to the 
municipal laws of this realm, yet if he commits any offenee againſt the 
law of nations, or the light of nature and the fundamental laws of all 


ſociety, he is liable to anſwer in the ordinary courle of juſtice, as 


other perſons offending in like manner are. As in the caſe of Peter Mo- 
leres, a French priſoner, who was indicted at the gaol delivery for the 
city of Briſtol in Auguſt 1758, before Sir Michael Fgſter, for privately 
ſtealing in the ſhop of a goldſmith and jeweller, a diamond ring valued 
at 20/. Sir Michael fays, he thought it highly improper to proceed ca- 


pitally upon a local ſtatute, againſt a priſoner of war; and therefore ad 


viſed the jury to acquit him of the circumſtance of ſtealing in the ſhop as 


by the ſtatute, and to find him guilty of ſimple larceny to the value laid 


in the indictment. Accordingly, he was burnt in the hand, and ſent to 
the priſon appointed for French priſoners. id. 188. | 


Of the mere perſonal goods | Mere ; for if the perfonal goods favour any 
thing of the realty, it cannot be larceny. And therefore they ought to 


be no way annexed to the freehold ; therefore it is no larceny, but a bare 


treſpaſs, to ſteal corn or graſs growing, or apples on tree ; but it is lar- 
ceny to take them being ſevered from the freehold, as wood cut, grats 


in cocks, ſtones digged out of the quarry; and this, whether they are 


ſevered by the owner, or even by the thief himſelf, if he ſever them at 

one time, and then come again at another time and take them, 1 Haz. 

c . 
But by the 5 G. 2. c. 10. Every perſon who ſhall ſteal, rip, cut, or 


break, with intent to ſteal, any lead, iron bar, iron gate, iron paliſadoe, 


er iron rail, fixed to any building, or in arly garden, orchard, court-yard, 
tence, or outlet belonging to any building; he, his aiders and abettors, 
and alſo all who ſhall knowingly buy or receive the fame, ſhall be guilty 
of felony, and be tranſported for ſeven years. | 


: 


Alſo the goods ought to haye ſame worth in themſelves, and not to 


derive their whole value from the relation they bear to ſome other thing, 


which cannot be ſtolen ; as paper, or. parchment, on which are written 


a gaſſurances 
a _.© „ 


ds, and afterwards another ſtcaleth, 


d receiving the protection of the law, oweth a local alle 
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aſſurances concerning lands, or obligations, or covenants, or other ſe. 
curities for a debt, or other cheſe in action. 1 Haw. 93. u. 142, f 22. 

But by the En. ,. 8 H. 6. c. 12. If any perſon ſhall ſteal any record 
or proceſs belonging to any of the courts at We/tmini/ter, by reaſon 
whereof any judgment ſhall be reverſed, he ſhall be guilty of felony, 

And by the 3 G. 2. c. 4. . 3. If any perſon ſhall ſteal or take by 
robbery any exchequer acquittance, debenture, bills of exchange, gold. 
ſmiths or bankers notes for payment of money, bonds, warrants, bil 8, Or 
promiſſory notes for the payment of money, being the property of any 
other perſon, or of any corporation, notwithſtanding any of the fad 
particulars are termed in law a choſe in action, it ſhall be deemed telony 
of the ſame nature, and with or without the benefit of clergy, or of the 
ſtatute, in the ſame manner as it would have been if the offender had 
ſtolen or taken by robbery, any other goods of like value with the money 
due on ſuch exchequer acquittance, debenture, bills of exchange, gold. 
{miths or bankers notes, bonds, warrants, or notes, or ſecured thereby 
and remaining unſatisfied, and ſhall ſuffer ſuch puniſhment as if he or 
{he had ſtolen other goods of the like value. But not to work corrup. 
tion of blood. 275 

The goods ought alſo not to be things of a baſe nature, as dogs, cats, 
| bears, ug monkeys, ferrets, and the like; which, howſoever they 
may be valued by the owner, ſhall never be ſo highly regarded by the 
law, that for their ſakes a man ſhall die: But yet ſtealing of an hawk, 
knowing it to be reclaimed, is felony by the common law and by ſtatute, 
un rebel of that very high value which was formerly ſet upon that bird, 
1 Haw. 93. u. 143. / 23. en 


Of another] It ſeems agreed, that the taking of goods, whereof no one 
had a property at the time, cannot be felony : and therefore that he who 
takes any treaſure trove, or a wreck, waif, or ſtray, before they have 
been ſeized by the perſons who have a right thereto, is not guilty of 
felony, but ſhall be puniſhed by fine. 1-Haw. 94. ib. .. 24. 

But yet the taking of theſe muſt be, where the party that takes them, 
really believes them to be ſuch, and colours not a felonious taking under 
ſuch a pretence, for then every felon would cover his felony under 
that pretence. 1 H. H. 506. 

Neither ſhall he who takes fiſh in a river or other great water, wherein 
they are at their natural liberty, be guilty of felony ; as he may be, who 
takes them out of a trunk or pond. 1 Haw. 94. n. 144. /. 25. 

Upon the like ground it ſeems clear, that a man cannot commit telony, 
by taking hares or conies in a warren, or old pigeons aps, hag of the 
houſe ; but it is agreed, that one may commit larceny, in taking ſuch or 
any other creatures feræ nature, if they be fit for food, and reduced to 
tameneſs, and known by him to be ſo. 1 Haw: ib. ſ. 26. 

Alſo it is ſaid, that there may be felony in taking goods, the owner 
whereof is unknown ; in which caſe, the king ſhall have the goods, and 
the offender ſhall be indicted for taking the goods of; a. perſon unknown 
and it feems, that in ſome caſes the law, will rather feign a proper!) 
where in ſtrineſs there is none, than ſuffer an offender to eſcape. 1 How. 


94. ib. /. 29. f 
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tealing the goods of the pariſhioners, 1 Haw. 94. n. 144. / 29. 

And it hath been adjudged, that he who takes off a ſhroud from a 
dead corps, may be indicted as having ſtolen it from him, who was the 
owner thereof when it was put on; for a dead man can have no property. 


1 Haw. 94. ib. | | | 


Above the value of 12 d.] The learned editor of Hales hiſtory of the 
leas of the crown obſerves, that in former times, though the puniſhment 
of theft was capital, yet the criminal was permitted to redeem his life by 
a pecuniary ranſom ; but in the 9 H. 1. it was enacted, that whoever 
was convicted of theft ſhould be hanged, and the liberty of redemption 
was entirely taken away; which law continues to this day. But conſi- 
dering the alteration in the value of money, the ſeverity of it is much 
greater now than it was then ; for 12d. would then purchaſe as much 


to the ſame puniſhment. Upon which Sir H. Spelman juſtly obſerves, 
that while all things elſe have riſen in their value, and grown dearer, 
the life of man 1s become much cheaper, and from hence takes occaſion 
to wiſh, that the ancient tenderneſs of life were again reſtored. 1 77. 
H. 12. | , 

And lord Coke, obſerving that when the ſtatute of the 3 Ed. 1. was 
made, which makes ſtealing of goods above the value of 124. to be 
grand larceny, the ounce of ſilver was the value of 20d. and now it is 
at the value of 5s. and above, draws this concluſion, that the thing 
ſtolen ought to be reaſonably valued, that is, having reſpect to the great 
alteration in the value of money. 2 Inft. 189, 190. For 205. were then 
a real pound weight ; which name we {till retain, although the weight is 
much diminiſhed. | | 

If two perſons or more, together, ſteal goods above the value of 
124. every one of them is guilty of grand larceny ; for each perſon is 
as much an offender as if he had been alone. 1 Haw. 95. n. 145. / 
32. f 
Alſo it ſeems the current opinion of all the old books, that if one at 
ſeveral times ſteal ſeveral parcels of goods, each under the value of 124. 
but amounting in the whole to more, from the ſame perſon, and be 
found guilty thereof on the ſame indictment, he ſhall have judgment 
of death as for grand larceny; but this ſeverity is ſeldom practiſed. 1 
Haw. 95. ib. J. 33. e | 


II. Of petit larceny. 


Petit larceny agrees with grand larceny in the ſeveral particulars above- 
mentioned, except only the value of the goods (and except as hereafter 
tolloweth) ; ſo that wherever an offence would amount to grand larceny, 
if the thing ſtolen were above the value of 129. it is petit larceny, if it 
be but of that value or under. 1 Haw. 95. n. 146. /. 34. 

XXX : ES 


He who ſteals goods belonging to a pariſh church, may be indicted for 


25 405. will now : and yet a theft above the value of 124. is ſtill liable 
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And if one be indicted for ſtealing goods to the value of 105. and the 
jury find ſpecially, as they may, that he is guilty, but that the goods are 
worth but 10d. he ſhall not have judgment of death, but only as for 
petit larceny. 1 Haw. 95. ib. . 35. 

In petit larceny there can be no acceſſaries, neither before nor after, 
1 H. H. 530. | 

By the 3 Ed. 1. c. 15. Perſons indicted of petit larceny, if they were 
not guilty of ſome other larceny aforetime, are bailable by juſtices of the 
peace. And it ſeems to be agreed, that there is no neceſſity, that ſuch 

erſon be of good reputation: but yet if the crime be open and manifeſt, 
it ſeems that they ought not to be bailed; but if there be any colour of 
probability for their innocence, it ſe.ms moſt agreeable to the intention 
of the ſtatute to bail them. 2 Haw. 101. n. 158. / 60. 

For a juſtice of the peace, before whom an offender ſhall be brought 
for petit larceny out of ſeſſions, may not puniſh the ſaid offender by Yis 
diſcretion, and ſo let him go; but muſt have him committed or bailed, 
to the intent he may come to his trial, as in caſes of other felonies : And 
if upon his trial, the jury ſhall ſind the goods ſtolen to exceed 124. 
in value, the offender ſhall have judgment to die for the fault. Dal. 
c. 1 | | 

icfereth that all petit larceny is felony, and conſequently requires the 


word /elonioufly in an indictment for it; yet it is certain, that it is not pu- 


niſhable with the loſs of life, or lands, but only with the forfeiture of 
goods, and whipping, tranſportation, or other corporal puniſhment. 1 
Haw. 95. n. 146. . 36. | 

If a man appear to be obſtinately mute, on an arraignment of petit 
larceny, he ſhall not have judgment of pain fort & dure, as in caſes of 
grand larceny, but he ſhall have the like judgment as if he had confeſſed 


the indictment. 2 Haw. 329. n. 464. / 10. 


* 


III. Larceny from the perſon. 


If the goods are taken from a man's perſon, the offence receives a far- 
ther degree of guilt ; and if it is attended with putting him in fear, it is 
called robbery ; for which ſee that title. 5 


If it is without putting him in fear, then it is called barely /arceny from 


the perſon. 1 Haw. 95. n. 147. 

If it 1s done privily without his knowledge, by picking of pockets, 
or otherwiſe, it is excluded from the benefit of clergy by the 9 An. c. 6. 
(that is, if the thing ſtolen be above the value of 12d. 2 H. H. 366.) 


But this ſtatute extendeth not to acceſſaries, either before or after. 2 
Haw. 350. n. 490. 


; 


IV. Larceny 
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IV. Larceny from the bouſe. 


This muſt he underſtood where the offence falls ſhort of burg/ary. 


put in fear; or 
being therein; he, his comforters and abettors, ſhall be guilty of felony 
without benefit of clergy. | 


2. And by the ſame act; every perſon, who ſhall be convicted of the Robbing an 
ſeloniouſly taking away in the day time any money or goods of the value _— * the 

vaiue 0 5 
«| no perſon he- 
ing therein, 


of 55s. in any dwelling houſe, or outhouſe thereunto belonging, and uſe 
to and with the ſame, altho' no perſon be therein, ſhall be guilty of felony 
without benefit of clergy. | 
This requires an actual breaking, and not entering by the doors being 
open. 1 H. H. 548. | 
And this altho' nothing be actually taken: But it requires not only an 
actual breaking, and putting in fear, but alſo an entry with intent to commit 
felony, and ſo to be laid in the indictment. 1 H. H. 548, 
All perſons that ſhall by night or in the day time privately ſteal any 
goods to the value of five ſhillings, out of any ſhop, tan-yard, or dying- 
houſe belonging to a tanner, warehouſe, cellar, coach-houſe, ſtable, or 
other out-houſe, though not adjoining to the dwelling houſe of the owner, 
although ſuch ſhop, warehouſe, tan-yard, drying-houſe, cellar, coach- 
houſe, ſtable or out-houſe, be not actually broke open by ſuch offenders, 
and although the owners of ſuch goods, or any other perſon, be or be 
not in ſuch ſhop, warehouſe, tan-yard, drying-houle, cellar, coach-houſe, 
ſtable, or other out-houſe, to be put in fear, or ſhall ſteal any goods to 
the value of five ſhillings, left on any quay or in any wharf, or ſhall 
aſſiſt, hire, or command any perſon to commit ſuch offences, being 
thereof convicted or attainted by verdict or confeſſion, or being indicted 
thereof ſhall ſtand mute, or will not directly anſwer to the indictment, 
or ſhall peremptorily challenge above twenty perſons returned to be of 
Fo jury, thall be excluded from the beneſit of the clergy or of any 
atute, 8 6 221 


Marehouſe] In the caſe of John Howard, at the Old Bayly, July 3, 1751. 
He was indicted on this ſtatute, for privately ſtealing goods, the pro- 
perty of Meſſieurs Hudyer and company, in the warehouſe of hn Day:: 
There was another count in the indictment, charging that the priſoner 
ſtole the goods of John Day in his warehouſe. The caſe upon evidence ap- 
peared to be, that John Day kept a common warehouſe by the water fide, 


where merchants did uſually lodge goods intended for exportation, till 


they could have an opportunity of putting them on board. The goods 
in the indictment were ſent by Hudyer and company to this warehouſe, 
in order to be put on board a veſſel for exportation, and were ſtolen by 
the priſoner in this warehouſe. The court was of opinion, that this is 
XXX 2 not 


1. By the 9 W. c. 32. Every perſon that ſhall feloniouſly take away . 
any goods, 1 any dwelling houſe, any perſon being therein, and ducllingg 


all rob any dwelling houſe in the day time, any perſon bouſe, ſome 
perſon being 
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Larceny. 

not a caſe within the ſtatute. For by the word warehouſe in the ſtatute j; 
meant, not a mere repolitory for goods, but ſuch places where mer. 
chants and other traders keep their goods for ſale, in the nature of ſhops, 
and whither cuſtomers go to view them. And tho” the goods in this cafe 
might with propriety enough be charged to be the goods of John Day, 
ſince he had the charge and poſſeſſion of them, which made him an. 
ſwerable to his principals for them; yet ſtill the fame objection recurreth, 
his warehouſe was not a place for ſale, but merely ſafe cuſtody. Accord. 
ingly the larceny being tully proved, the priſoner was by the direction of 
the court found guilty of larceny, to the value laid in the indictment, 
and acquitted of ſtealing privately in the warehoule. It hath been 
generally held, that the meaning of this act, with regard to ſhoplifting, is, 
that the goods mult be ſuch as are uſually expoſed to ſale in the hop, and 
not any other valuable thing which may happen to be put there. And 
it ſeemeth that the ſame equitable conſtruction ſhould take place with re. 
gard to warehouſes. The goods ſhould be ſuch as are uſually expoſed to 
fe in ſuch places. And tho” coach-houſes and fables, which are likewiſe 
named in the act, are not places for fale, yet ſtill in the conſtruction of 
ſo penal a law, it will not be amiſs to carry the fame equity as far as may 
be with regard to them. The goods ſhould be fuch as are uſually lodged 


in thoſe places. Tg. 77. 


Privately]. If it ſhall appear on the evidence, as it often doth, that 
thoſe places were broke open at the time of the larceny, the caſe (as it 
ſeemeth) will not come within the act. For the words are,—if any perſon 
ſhall privately ſteal, —which ſeemeth to exclude all caſes, where any degree 


of force is uſed to come at the goods. id. 79. 


| Any goods, wares, or merchandizes] In which words money is not includ. 
ed. For altho' the word goods may in a large ſenſe take in money, and 
often doth, yet being connected with wares and merchandizes, the ſafer 
conſtruction of ſo penal a ſtatute will be, to confine it to goods of like 

: kind, goods expoſed to fale. id. "NAP | 
And by the 3 G. 3. c. 34. No felon convicted according to the law 
and ſtatutes of this kingdom of ſtealing of linen, hempen, or cotton 
yarn, or linen or hempen cloth, or cloth made of linen and cotton yarn, 
or any materials or utenſils uſed in bleaching the ſame, above the valuc 
of five ſhillings, from any bleach-yard, buck-houſe, or work-houſe 
thereunto belonging, whether the fact be committed by day or night, 


ſhall not be allowed the benefit of clergy. J 117. 
V. Larceny in a booth or tent. 
Perſons found guilty of robbing any perſon in any booth or tent, in 
any fair or market, the owner, his wife, children, or ſervants being 


within, ſhall ſuffer as felons without benefit of clergy. 11 J. 1. 4. 3- 
VI, Stealing 


ſhall ſuffer death as a felon convict. 


till the principal be convi 


Larceny. 


— 


VI. Stealing borſes or cattle. 


1. By the 11 Jac. 1. cap. 3. ſed. 1. If any perſon ſhall ſteal any horſe, 
they ſhall ſuffer death without benefit of clergy. | 

2. And by the 9g An. c. 6. If any perſon ſhall ſteal any cow, bull, ox, 
or any ſteer, heiter, calf, or any ſheep or lambs, above the value of one 
ſhilling, and being indicted or appealed thereof, ſhall be found guilty by 


verdict, or ſhall confeſs the ſame on their ra naman, or will not an- 


fwer directly according to law, or ſhall wilfully ſtand mute, or ſhall pe- 
remptorily challenge above twenty jurors, or ſhall be outlawed on the in- 
ditment, and ail perſons who ſhall be acceflary before or after to any of 
the aforeſaid reſpective facts, ſhall receive judgment, and ſuffer. death 
without benefit or the clergy or of this act. / 3. 

Provided that where any perſons ſhall be convicted of ſtealing of 
cows, bulls, oxen, ſteers or heifers, not exceeding the number of two, 
or of the ſtealing of calves, ſheep or lambs, not exceeding the number 
of ten, on all the indictments that ſhall be preferred againit ſuch perſons 
at one and the ſame aſſizes, or ſeſſions of oer and terminer, or gaol deli- 
very, or in the ſame term in he Queen's-bench, in cafe the juſtices be- 


fore whom ſuch perſons ſhall be convict, ſhall, upon the l of 
the grand. jury of the county at the ſaid term, aſſizes, or ſeſſions, by pre- 


ſentment in writing, think them fit objects of mercy, they that ſhall be 
ſo convict ſhall be burned in the hand only, and after ſuch burning in the 
hand, ſuch perſon - thall be delivered out of priſon, unleſs ſuch juſ- 
tices ſhall for further correction think it convenient to detain them in 
riſon for ſome longer time, which ſuch juſtices by rule of court or war- 
rant under their hands are impowered to do, not exceeding one year's 


impriſonment. // 4. 
VII. Receiving flolen goods. 


1. By the 9 W. c. 32. If any perſon ſhall buy or receive any ſtolen 
goods, knowing the ſame to be ſtolen ; he ſhall be deemed an acceſſary 
after the fact, and iuffer accordingly. / 4 | 
2. And by the 8 n. c. 8. If any perſon ſhall buy or receive any ſtolen 
goods, knowing them to he ſtolen, or ſhall receive, harbour, or conceal 
any felons or thieves, knowing them to be ſo ; he ſhall be deemed acceſſary 
to the felony, and, being convicted on the teſtimony of one witneſs, 

3- And notwithſtanding that radially the acceſſary cannot be tried, 

Ged, yet by the ſaid ſtatute it is enacted, that if 
the principal felon cannot be taken, ſo as to be proſecuted and convicted, 
yet nevertheleſs the buyer and receiver of ſtolen goods may be proſecuted 
as for a miſdemeanor, and puniſhed by fine and impriſonment, or 
other ſuch corporal puniſhment as the court ſhall think fit ;- which ſhall 


exempt. 
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514 Larceny. 
exempt him from being puniſhed as acceflary, if the principal 
afterwards be taken and convicted. / 6. PTLNCIPAL ſhall 


Clergy. 1. By 23, 24G. 3. c. 45. /. 1. Whereas the practices of buying and re. 
cciving ſtolen goods are become a great evil by the difficulty of diſcoyer. 
ing perſons guilty, and the inſuffictency of laws in being for puniſhment 
of ſuch offenders in certain caſes : from iſt of June, one thouſand ſeven 
hundred and eighty-four, no buyer or receiver of ſtolen goods, knowing 
the ſame ſtolen, {hall be deprived of benefit of clergy as an acceſlary after 
the fact, notwithitanding any thing in an act ninth of Anne, or in an 
other act or ſtatute heretofore; and all buyers and receivers of ſtolen 
goods, knowing them ſtolen, ſhall hercafter be tried and puniſhed in 
manner preſcribed by the ſeverai other ſtatutes now in force made for 
trial and puniſhment of ſuch offenders, and purſuant to the ſeveral pro. 

viſions herein after. 
Guilty of and 2. Sect. 2. After firſt of June, one thouſand ſeven hundred and 
proſecuted eighty-four, where any goods or chattels ſhali have been felonioully 
* taken or ſtolen, whether the offence thall amount to grand Jarceny, or 
ſome greater offence, or to petit larceny only (except the perſon or per. 
ſons actually committing the felony ſhall have been already convicted of 
grand larceny, or ſome greater offence) every perſon, who ſhall buy or 
| receive any ſuch goods and chattels, knowing the fame fo taken or ſtolen, 
though prin- Thall be deemed guilty of and proſecuted for a miſdemeanor, and puniſh. 
cipal not con- ed by fine, impriſonment, or whipping at quarter ſeſſions, who are 
victed, and hereby impowered to try ſuch offenders, or at any other court, before 
whether which he, ſhe, or they ſhall be tried, ſhall think fit to. inflict, although 


3 er the principal felon or felons be not before convicted of ſaid felony, and 
whether he, ſhe, or they is or are amenable to juſtice or not, any law or 
ſtatute to contrary notwithſtanding; and where the felony actually com. 
mitted ſhall amount to grand larceny, or ſome greater offence, and ihe 

erſon or perſons actually committing ſuch felony {hall not be before 
convicted, ſuch offenders ſhall be exempted from being punithed as accel- 
ſories, if ſuch principal felon or felons ſhall be afterwards convicted. 


One juſtice 3. Sect. 3. It ſhall be lawful for any one juſtice, upon complaint upon 


on oath of oath that there is reaſon to ſuſpect ſtolen goods are knowingly concealed 
ſuſpecled in any dwelling-houſe, out-houſe, offices, garden, yard, croft, or other 


concealment places, by warrant under hand and ſeal to cauſe every ſuch place to be 


1 ' | ; 2 « . 
4A — 51 by ſearched in day- time; and perſons knowingly concealing faid ſtolen 


warrant canſe goods, or any part, or in whoſe cuſtody found, being privy thereto, 
ſearch 1 day, ſhall be deemed guilty of a miſdemeanor, and brought before any juſtice 
conceve! for the county, city, town corporate, liberty, or place, and made amer- 


i151 c | | 
T. mic able to anſwer the ſame by like warrant, and being thereof convicted by 


| demeanor. due courſe of law ſhall be puniſhable in manner aforeſaid. 


Conſtable, 4. Set. 4. Every conſtable in every county, city, town corporate, l 


| beadle,  berty, or other place where there ſhall be officers, and every beadle 


Fan on within his ward, pariſh, or diſtrict, and every watchman, during fuch 
nyo e ard time only as on duty, ſhall and may apprehend and cauſe to be appre- 


prehend on 


reaſonable hended all, who may reaſonably be ſuſpected of having, or carrying, x 
| | an 


ſuſpicion. 


Vittion, by due courſe of law. 


any ways conveying after ſun-ſetting and before ſun- riſing any goods or 
chattels ſuſpected to be ſtolen, and the ſame, together with ſuch perſons, 
as ſoon as conveniently may be, convey or carry before any juſtice for the by 
county, city, town corporate, liberty, or place aforeſaid, to be dealt 

with according to law; and ſuch perſons ſo carrying or conveying ſuch 


ods or chattels, knowing the ſame ſtolen, and being convicted thereof 
by due courſe of law, ſhall be deemed guilty of a mitdemeanor, and on 
conviction as aforeſaid be impriſoned not exceeding ſix calendar months, 
nor Jeſs than three. | - 

5. Set. 5. Every perſon, to whom any goods or chattels, feloniouſly If offered to 
ſtolen or taken, ſhall be brought and offered to be ſold, pawned, or de- be ſold, 
livered, ſhall, and is impowered and required (there being reaſonable ons, 56s 
cauſe to ſuſpect ſuch ſtolen) to apprehend, ſecure, and carry before a juſ- — 
tice for the county, city, town corporate, liberty, or place, where ſo 
brought or offered (having it in his or her power ſo to do) the perſons 
bringing or offering tlie ſame. | | 

6. Sed. 6. If any out of or in cuſtody, if under age of fifteen years, Niſcovering 
upon any charge of felony within benefit of clergy, Il have commit- two or more 
ted any felony after firſt of June, one thoufand ſeven hundred and eighty- eas n 
four, and ſhall afterwards diſcover two or more, who ſhall have bought path 
or received any goods or chattels felonioully ſtolen or taken from any 
other after firſt of June, one thouſand ſeven hundred and eighty-four, 
knowing the ſame ſtolen, ſo as two or more of the perſons ee 1 
ſhall be convicted of ſuch buying or receiving, he, ſhe, or they ſo diſco- appeal. 
vering ſhall have and be entitled to pardon for all ſuch felonies by him or 
her committed before ſuch diſcovery, which pardon ſhall be. ikewiſe a 
bar to any appeal for ſuch felony. | WH, 

7. Sed. 7. Nothing herein ſhall repeal any former law now in being N, repeat 
for pur*ſhment of ſuch offenders, ſave as above expreſſe l. ſave as above. 

8. Sed. 8. Such offender, after having been proſecuted and convicted Not puniſha- 
under this act, ſhall not for fame offence be afterwards liable to be pu- ble for fame 


niſhed by any ſuch former law. offence by 
former law. 


h By 27 Ge 3. e 52. 1. If any buy old lead, iron bar or rail, or ERS 


iron or braſs knocker, from any, except lawful owner, or perſon duly buy old lead 


authorized by owner to fell, or at any place except houſe or. abode of or iron. 
owner or perſon authorized to ſell, he ſhall be deemed receiver of ſuch 
goods knowing ſtolen, and liable to proſecution and puniſhment as re- 
ceivers of ſtolen goods. : LE ns © 5 | 
2. Set. 2, If any bring, old lead, iron bar or rail, or iron or braſs Perſonsb1ing- 
knocker, to be Told or pawned, it ſhall be lawful for the perſon, to ing te fell or 
whom brought, and he is required, to apprehend the perſon bringing,“ . 
and carry him to ſome juſtice of the county or city; who upon exami- 
nation of the party, if he or ſhe ſhall not give ſatisfactory account of 
manner of obtaining, ſhall commit to the common gaol upon ſuſpicion 
ot having ſtolen ; and if the perſon, to whom brought, ſhall not appre- 
hend and carry ſuch perſon bringing before a juſtice, he ſhall be deemed 
gulty of miſdemeanor, and puniſhed by fine or impriſonment upon con- 
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5). to perſon 2. Set. 3. It any, to whom ſo brought to be ſold, ſo apprehend and 


apprehending proſecute to conviction the perſon bringing, he ſhall be entitled to à te. 
and proſecut ard of five pounds by preſentment of grand jury of county or cit 
3 


ing. where the fact committed, and applotted and levied as publick money, 
Perſons in 4. Sed. 4. On ſearch by warrant of any juſtice of the county gr city 
whoſe poſſeſ- within juriſdiction, if found in poſſeſſion of any, ſuch perſon may be 
hon. brought before ſuch juſtice, or any other of the county or city, who, if 


not a ſatisfactory account of manner of obtaining, ſhall commit to con. 
mon gaol upon ſuſpicion of having received knowing it ſtolen, and upon 
trial proof of having fairly bought or obtained ſhall lie upon offender. 
5 G.2.c. 10. F. Sed. 5. Somuch of ſifth of George the ſecond, as relates to puniſh. 
/ 2. as to pus ment of perſons, in whoſe poſſeſſion iron or lead ſtolen found, ſhall he 


niſhment, re- | 
pealcd. _P caled. | 


22 Receiving a reward fer helping to ſlolen goods. 


By the 6 G. 1. c. 12. Wherever any perſon taketh money or other 
reward, directly or indirectly, under pretence, or upon account of hel 
ing any perſon to any ſtolen goods ; he ſhall. (unleſs he apprehended the 
felon, or cauſe him to be apprehended, and cauſe him to be brought to 
his trial, and give evidence againſt him) be guilty of felony in the ſame 
manner as if he had ſtolen the fame. /. 5. 

And by the 8 G. 1. c. 9. Whoſoever ſhall proſecute to conviction any 
perſon for the offence of taking money or other reward directly or ind. 
rectly to help any perſons to their ſtolen goods, ſuch offender, not having 
apprehended the felon who ſtole the ſame, and brought him or her to 

trial for the ſame, and given evidence againft him or her-as required by 
law, ſhall be intitled to a reward of five pounds for every ſuch offerder 
ſo convicted, which ſum ſhall be raiſed and levied in like manner as the 
reward which perſons may be intitled to for the apprehending any mur 
derer or robber. /. 4. Dro 


By 23, 24 G. 3. c. 45../. 9. Any perſon publickly advertiſing a reward 
with no queſtions aſked for return of things ſtolen or loſt, or making 
uſe of any words in ſuch advertifement purporting that ſuch reward 
ſhall be given or paid without ſeizing or making enquiry after the perſon 
producing ſuch, or promiſing or offering in any ſuch advertiſement to re. 
turn to any pawn-broker or other, who may have bought or advanced 
money by way. of. loan upon ſuch thing ſo ſtolen or loſt, the money ſo 
paid or advanced, or any other ſum or reward for return of ſuch thing, 
and any perſon printing or publiſhing ſuch advertiſement, ſhall reſpec- 
tively forfeit fifty pounds for every ſuch offence to any perſon, who ſhall 
ſue. | | | 


Advertiſing, 
reward, 


IX, Charges of profecution and conviction how, to be paid. 
1 By the. 17 C. 2. c. 5. There ſhall be paid to every conſtable, who by 
virtue of a mittimus under the hand and ſeal of any juſtice of the peg 
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- Larceny. 


treaſon or felony, ſhall carry to and ſafely lodge in the county-gaol, any 
erſon committed to him by ſuch juſtice, the ſum of three pence for each 
mile ſuch perſon ſo committed ſhall be carried. / 4. 

And alſo the like ſum ſhall be paid to each of two prote/tants armed with 
fre-arms, who ſhall go along with ſuch conſtable to the county-gaol to 

ard ſuch priſoners. 

And in caſe there ſhall be more priſoners than one to be conveyed to 
gaol, the ſaid juſtice ſhall appoint as many proteſtants with fire-arms to 

ard ſuch priſoners, as ſhall be neceſlary for their ſafe conveyance to 
oaol, each of whom ſhall be intitled to the like ſums of three pence a 


mile. 


Which ſums ſhall be raiſed by the grand juries of the reſpective coun- 


ties. 
And by the 3 G. 3. c. 28. It is enacted, that whereas many perſons ac- 


cuſed of and guilty of treaſon and felony eſcape the puniſhment due to ſuch crimes, 
by the poverty of their proſecutors, who actually forfeit their recognizances 
rather than undergo the loſs of their labour, and the unavoidable expence they 
muſt be at by attendance at the aſſixes: if the judges of aſſizes and general 

ol delivery, in any of the counties in this kingdom, ſhall recommend 
ſoch perſon ſo attending to proſecute as proper objects, to have an allow- 
ance for their time and avocation from their labour, it ſhall be, lawful for 
the grand juries of the reſpective counties to preſent any ſum, not ex- 
ceeding two ſhillings per day, for ſuch perſons as ſhall be fo detained from 


their labour and buſineſs, and neceſſarily attending to proſecute. 


Warrant for larceny. 


Dublin. 3 To the conſtable of 


Oraſmuch as A. I. of in the county of . yeoman, hath 

this day made information and complaint upon oath, before me = 
one of his maje/ty's juſtices of the peace for the ſaid county, that this preſent day 
divers goods of him the ſaid A. I. to wit, have feloniou/ly been ſtolen, 
taken, and carried away from the houſe of him the ſaid A. I. at 
aforeſaid in the county aforeſaid, and that he hath juſt cauſe to ſuſpeft, and doth 
e that A. O. late of yeoman, feloniou/ly did ſteal, take, and carry away 
the ſame : Theſe are 70 to command you forthwith to apprehend him the 
ſaid A. O. and to bring him before me to anſwer unto the ſaid information and 
complaint, and to be further dealt withal according to law : Herein fail you not. 


Given under my hand and ſeal the day of — in the year 


Note ; The form of a warrant to ſearch for ſtolen goods is inſerted 
under the title Search Warrant. 


Yyy Indictment 
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N Larceny. 
Indictment for grand or petit larceny in general, 


Dublin. HE 22 for our lord the king upon their cath preſent, Thy 


A. O. late of ——— in the county of —— labourer, on 
| the — — day of > in the year of the reign f 
| | with force and arms, at- — in the county aforeſaid, one linen Ts of the wa. 
lue of — of the: goods and chattels of one A. I. then and there being, fel. 


niouſly did ſteal, take, and carry away; again/t the peace of our ſaid lord the 
king, his crown and dignity. | 


Indictment for picking of pockets, or otherwiſe privately ſtealing 
Ss. from the perſon. 


Dublin. IHE jurors for our lord the king upon their oath preſent, That 

; A. O. late of ———— in the pariſh of ———— yeoman, on 
the =—— day of in the — year of the reign of with 
force-and arms, at the pariſh aforeſaid in the county afareſaid, one ſilver watch 

the:value of of the goods and chattels. of one, A. I. from the perſon if 
the ſuid A. I. ſubtily, privily, craftily, and without the knowledge of the ſaid 
A. I. then and there feloniouſly did ſteal, take and carry away : againſt the 
peace of our ſaid lord the king, his crown and dignity. 


Indictment for breaking a houſe in the day time, ſome perſon 
being therein. 


Dublin. HE jurors for our lord the king upon their oath preſent, That 


A. O. late of in the county of — labourer, on 
the day of in the year of the reign of at the 
bour of in the afternoon of the ſame day, with force and arms, at —— 


in the county of the dwelling houſe of one A. I. there ſituate, (one B. l. 
wife of the ſaid A. I. in the ſame houſe in the peace of God and of our ſaid lord 
the king then being) felonioujly did break and enter, and one fitver ſpoon of the 
value 0 of the goods aad chattels of him the ſaid A. I. then and there fe- 
2 did ſteal, take, and carry away, and her the ſaid B. I. then and there 
in bodily fear and danger of her life feloniouſiy did put: againſt the peace of our 


* 


ſaid lord the king, his crown and dignity.” 


Indictment for brezking a houſe in the day time (no perſon being 
| therein.) | 5 


Dublin. J HE jurors for our lord the king upon their oath preſent, That 

Fed A. O. late of — on the ———— day of — in the 
year of the reign of - at the huur ef, in the aftern of 
the ſame day, with force and arms, at in the county aforeſaid, the dwel- 
ling houſe of one A. I. there fituate, felonioufly did break and enter, and one fil. 
ver ſpoon of the value of of the goods and chattels of him the ſaid A. l. 


then 


[ 
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then and there feloniou/ly did ſteal, take, and carry away ; againſt the peace of 
ur ſaid lord the king, his crown and dignity. | 


Indictment for ſtealing goods out of a ſhop, ware-houfs, coach- 
houſe, or ſtable. 


| } 

Dublin. HE jurors for our lord the king upon their oath preſent, That 
A. O. late of in the county aforeſaid, labourer, on the 
— day of in the year of the reign of with force 
and arms, at in the county aforeſaid, one piece of cloth of the value of 
—— of the goods and chattels of one A. I. in the ſhop of him the ſaid A. I. 
then and there heing found, then and there privately and feloniouſly did /teal, 
take, and carry away; againſt the peace of our ſaid lord the king, his crow 


and dignity. | 
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Leather. 


I. Of hides before they come to the tanner. 

II. Of the tanning of hides. 

III. Of the currying of hides. 

IV. Of the ſelling of leather, or exporting it. 


0 4 . — 
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I. Of hides before they come to the tanner. 


. D the 8 G. 1. c. 7. Every perſon ſalting hides for falc ſhall lay the 
fame fleſh to fleſh, under penalty of forfeiting ten ſhillings for A 
each hide that ſhall be otherwiſe laid, by the perſons in whoſe cuſtody the 
lame. ſhall be found to be otherwiſe laid, to be recovered and applied as 
herein after is mentioned. / 1 5. . 
2. In caſe any hides or calf-ſkins ſhall be impaired by gaſhing, flaw- 
tering or cutting the ſame, not only the perſons ſo offending, but like- 
wife the perſons who ſhall expoſe to ſale ſuch hides or calt-ſkins, ſhall 
torteit for each hide ſo impaired, a ſum not exceeding ten ſhillings, and 
tor each calf-ſkin, a ſum not exceeding two ſhillings and fix pence, which 
A ſhall be recovered and applied as herein after mentioned. 
17. | E175 1 55 £ | | 8 4 
3. It ſhall be lawful to ſeize and detain all perſons and their goods 
which ſhall be made up, packed or bought and ſold contrary to this act, 
for ſuch reaſonable time as they' may give notice to the conſtables of the 
pariſh where ſuch perſons or their goods ſhall be ſo ſeized, who are re- 
qured to carry ſuch perſons and their goods before the chief magiſtrate 
of the city or town corporate, or Before fome juſtice of the peace 
F 7 Wow y! 2 * where 
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town in or near which he lives, in large and legible characters, of the 


mentioned particulars, ſhall for every tanned 


4. And in caſe any hides ſhall be condemned as not ſufficiently tanned 
or dryed, every tanner or other perſon who ſhall have offered ſuch hides 


Leather, 


where ſuch offence ſhall be committed if in no city or town corporate, 
. 20. | 

(2) Which faid magiſtrates or juſtices are required either upon the 
confeſſion of the party offending, or due proof by one witneſs upon 
oath, that the perſon ſo brought before them hath offended contrary to 
this act, by warrant under their hands and ſeals, to cauſe ſuch penalties 2; 
the offer ders are hereby liable to, to be forthwith levied by diſtreſs and 
ſale of the offenders goods, rendering the overplus, if any be, to the 
owners thereof after deduction of the reaſonable charges for taking the 
faid diſtreſs, and out of the ſaid diſtreſs to pay the ſaid reſpective penal. 
ties and forfeitures to the informer. Ibid. & 2. 

(3) And in caſe ſuch offenders ſhall not have goods ſufficient to anſwer 
the {aid penalties, ſuch offenders by warrant under the hand and ſeal of 
ſuch magiſtrate or juſtice of the peace, ſhall be publickly whipt three 
market days ſucceſſively through ſome market town in the county, in or 
near ſuch. place where the alice was committed, between the hour, 
of eleven and twelve in the forenoon. Ibid. & 3. 

4. And whenever any falt hides are ſeized or brought for trial before 
the magiſtrate or juſtice of the peace or ſeneſchal, or are adjudged and 
condemned by them, or whenever any diſtreſs is or ſhall be taken pur. 
ſuant to this or former acts of Parliament, no replevin ſhall lie, but the 
judgment of the magiſtrate or juſtice ſhall be concluſive. 12 C. 1. c. 5. 


. 11. 


— ⁵˙— . ˙— — ˙— 


TI. Of the-tanning of higes. 


i. By the 3 G. 3. c. 33. Every tanner or other perſon employed in 
the tanning of hides, ſhall fleſh the hide of every cow, ox, and bull, 
intended to be tanned by him, in a clean merchantable manner, and ſhall 
alſo cut out the ears by the roots, and ſhall cut off the brich piece, the 
noſe and lips, and the dew claws before he ſhall put ſuch hide into the 
tann-pit, and every perſon offending in any of the above particulars, 
ſhall forfeit for every hide which ſhall not be ſo trimmed, two ſhillings 
and ſixpence, / 1. * „ N - 

2. No tanner or other perſon ſhall expoſe to ſale any tanned hide, un. 
leſs the firſt letter of the chriſtian name and fir-name at length, and the 


prot, my — — 8982. — — — 


FR EP. z9 20 2,0 


tanner of ſuch hide, ſhall be ſtamped on the collet of ſuch hide, and if 
the ſame be the hide of a bull, unleſs the word (bull) be ſtamped on the 
collet of the ſame; and every perſon offending in any of the faid lat 
ide ſo expoſed to fale, 

without being ſtamped as aforeſaid, forfeit two ſhillings and ſixpence, to 
be recovered in the manner herein after mentioned. / 2. T 
3. No tanner or other perſon ſhall expoſe to ſale any tanned hide which 
ſhall not be well and ſufficiently tanned and dried, /. 4. 


— -. 
P "EY 


to 


Leather. 


to fale, (hall ef 2 ſuch hide ſo offered to ſale, forfeit two ſnillings 
nce, /. 6. 

15K. in caſe any merchant or other perſon ſhall by colluſion with 
any tanner or otherwiſe, buy any hides for exportation which ſhall not 
de merchantably tanned and dryed, ſuch merchant ſhall for every ſuch 
offence forfeit two ſhillings and fix pence for each unmerchantable hide as 
aforeſaid, to be recovered as herein after mentioned. Ibid. & 2. 

The faid ſeveral penalties ſhalt be recovered upon conviction by the 


one juſtice of the peace of the place where the offence ſhall be committed, 


informers. /. 13. 


III. Of the currying of hides, nr 


1. For preventing of frauds in the manufacturing of curried leather, 
every currier or perſon employed in currying calves ſkins or kips, ſhall 
curry the ſame with good oyl and dubbin, or tallow mixed with dubbin, 
and not with bark, greaſe, kitchen-{tuff, or tar, and every perſon who 
ſhall curry any calve ſkin or. kip otherwiſe, ſhall forfeit for every calve 
kin or kip which ſhall not be ſo curried fix pence. 3 G. 3. 33. 
10. 

2. All merchants ſkins ſhall be taken down even in the heads and 
necks, and the fleſh ſhall be taken clean off the bodies and ſhanks of ſuch 
kins, except only ſuch leather as ſhall be dreſſed for coach- makers, harneſs- 
makers, or ſadlers, and all rounded ſkins ſhall be cut off at the eye-holes; 
and the ſhanks cut off at the knees, and every perſon who ſhall not ma- 
nufacture and trim ſuch ſkins in the manner herein directed, (except as 


not be ſo manufactured, and for every rounded {kin which ſhall not be 
ſo trimmed ſix pence, . 11. 1 8 
3. The ſaid ſeveral penalties ſhall be recovered upon conviction by the 
confeſſion of the party, or by the oath of one credible witneſs, before 
one Juſtice of the peace of the place where the offence ſhall be committed, 
and ſhall be levied by way of diſtreſs upon the goods of the offender, 
by warrant under the hand and ſeal of the juſtice before whom ſuch con- 
viction ſhall be, returning the overplus ; the ſaid forfeitures to go to the 
intormers. /. 13. ; | | | | 


IF, Of "the ſelling of leather, or exporting it. 
1. By the act 3 G. 3. c. 33. No perſon ſhall expoſe to ſale any tan- 


> 
in 


& 


-onfeſſion of the party, or by the oath of. one credible witneſs, before - 


and ſhall be levied by way of diſtreſs upon the goods of the offender, by - 
warrant under the hand and ſeal of the juſtice: before whom ſuch con; 
viction ſhall be, returning the overplus ; the ſaid forteitures to go to the 


herein before excepted) ſhall forfeit for every calve ſkin or kip which ſhall | 


ned hide which ſhall not be well and ſufficiently tanned and dried, and 
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LoatHee. 
in caſe any difference ſhall arife- betweerr tlie buyer or ſeller concerns; 
the tannage or dryneſs of any ſuch hide, the ſame ſhall be determinedhy 
two Milful perſons, one to be choſen By each of the parties. , 1. 
And in caſe they ſhall” not agree, then. the oe) by who ſhall think 
themſelves aggrieved, ſhall apply to the lord mayor of the city of Du; 
or to the chief magiſtrate of every other place where ſuch difference 
ſhall happen, which ſaid lord mayor or chief magiſtrate ſhall: immedi. 
ately ſummon the ſaid parties as welt as the fard referees before him 
Bid. 8 2. | | Sia | 47058 Loh 1 F(1 » 116 1114 way 
_ And the ſaid lord mayor or chief magiſtrate ſhall there name one pro. 
teſtant tanner, fuch as he ſhall think fit, as a referee, along with the {aid 
two perſons who ſhall be choſen by the-buyer and ſeller aforeſaid, and 
ſhall fwear the ſaid three referees to do equal juſtice between the parties 
and the determination of ſuch three reterees, or of any two of them, 
ſhall be final and concluſive to all parties. Ibid. & 3. 

2. In caſe the ſaid perſons ſo choſen as referees by the buyer or 
ſeller, ſhall neglect or refuſe to obey the aforeſaid fummons, or that they 
or the ſaid reterees, who ſhall as aforeſaid be named by the ſaid lord 
mayor or chief magiſtrate, ſhall neglect or refuſe to determine ſuch dif. 
ference within twenty four hours after they ſhall be ſworn as aforefaid, 
then each and every of ſuch perſons ſo offending, ſhall forfeit twenty 
flullings Sterl. to be levied by warrant, under the hand and ſeal of the 
faid lord mayor or fuch chiet magiſtrate, of the goods of ſuch offender, 
and to be by ſuch lord mayor or chief magiſtrate, paid over to the church. 
wardens of the pariſh where ſuch difference ſirſt aroſe, to be diſtributed 
among the poor of the ſaid pariſh, and the ſaid lord mayor or chief ma. 

iftrate, ſhall then name two or three perſons, ſuch as he ſhall-thiok fit, | 


and ſwear them to determine the difputes aforeſaid. /. 5 


3. And in caſe any hides ſhall be condemned in the manner herein he. 
fore- mentioned, as not ſufliciently tanned or dried, every tanner or other 
perſon who ſhall have offered ſuch hides to fale, ſhall for every ſuch hide 
ſo offered to ſale, forfeit two ſhillings and ſix pence, to be recovercd as 
herein after mentioned; and incafe any merchant or other perſon ſhall 
by colluſion with any tanner or otherwiſe, buy any hides for exportation 
which ſhall not be merchantably tanned and dryed, ſuch merchant {hall 
for every fuch offence forfeit two ſhillings and ſix pence for each un- 
merchantable hide. 6. | 

4. Every merchant” or other perſon who ſhall attempt to export any 
hides not marked or ſtamped as herein before is directed, or who ſhall 
neplect to enter the hides ſo brought in the craner's book in their own 
names at length, ſhall for every ſuch hide ſo attemped to be exported, or 
which ſhall not be ſo entered as aforeſaid, forfeit two ſhillings and fix 


pena: fe 3s | | 
5. Every merchant who thall buy hides at the ſaid publick crane, ſhall - 


remove the ſame from ſuch crane in forty eight hours after the ſame 
ſhall be ſold to him, if the weather will permit the ſame, under the penalty 


of paying a penny for each hide by the day, for every day he ſhall ſuffer 
them to remain in the ſaid crane, after the expiration of forty eight 


hours. /. 8. : 
* 2 6. No 


Leather. 


particular. / 9. 
1 57 Hitt 10 


1617 1 151 . 10 
5 f * 


— 41 13 rl er rf ö 5711 2 
Y the 17. 18 C. 2. c. 6. Lecturers in churches, unlicenſed, or 

not 1 to the liturgy, ſhall be diſabled, and ſhall alſo ſufler 
three months impriſonment in the common gaol; and two juſtices. (or 
the mayor in a town corporate) ſhall, upon certificate from the ordinary, 
commit them accordingly. / 19—23%,  _ . 


Leet. 


of the county. For in ancient times the counties were ſubdivided into 
athes, rapes, wapentakes, hundreds, and the like. And the ſheriff 
twice a year performed his torn or perambulation, for the execution of 


was granted to divers great men, within certain diſtricts. And from 


deſcended unto us without variation, under the name of the Jeet, læib, 
or lathe courts. | 


vithin ſome particular precinct, which the ſheriff*s rn hath in the county. 
2 Haw. 72. n. 112. c. II. 1352 — | 


6. No craner qr other perſon employed by him, ſhall buy or ſell any 
anned or curried leather which ſhall be brought for ſale to the faid crane, 
under the penalty of forty ſhillings for every time they ſhall ſo buy or 
fel, and ſuch craner ſhall Keep a puhlick book in ſuch crane, wherein 
all be entered in fair and legible characters, all tanned and curried 
lather brought to ſuch crane, with the names of ſuch perſons to whom 
they belong, and the names of the perſons Who ſhould buy the fame, 
under a penalty of five ſhillings for every neglect or omiſſion in this 


juſtice throughout the county. Afterwards this power of holding courts 


hence, theſe courts, holden within particular parts of the county, have 
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1d. BET C leth, letbe,lathe ) is of Saxon original, and ſeemeth to be no Meaning of 


LL other than the court of the /athe ; as the county court is the court the word. 


2. The court leet is a court of record, having the. ſame juriſdiction Leet, what. 


3. For the leet, or view of frankpled e, was by the king (for eaſe of Leet derived 


the people) divided, and derived from the torn ; who did grant to the from the torn. 


lords to have the view of the tenants and reſiants within their manors ; 
las the tenants and reſiants ſhould have the ſame juſtice that they had 
before in the torn, done unto them at their own doors, without any 
charge or loſs of time. 2 Ig. 71. WE 


fvery freeman at his age of 12 years (except peers, clergymen, and 


in any leet, or in the torn if he were not in any leet, take the oath of 
: allegiance 


tenants in ancient demeſne, 2 Haro. 57.) ſhould in the leet, if he were 


4. The inſtitution hereof for keeping of the king's peace, was, that Fele. 
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allegiance to the king; and that pledges or ſureties ſhould be found for 
his truth to the king, and to all his people, or elle to be kept in priſon: 
This frankpledge conſiſted moſt commonly of ten houtholds, which the 
Saxons-called theothung, in the north parts they call them tennentalk, in 
other places of England tithing ; whereof the maſters of the nine familie 
who were bound, were of the Saxons, called freoborgh, which in ſome 
places is to this day called freeborow, that is, free ſurety, or frankpledge 
and the maſter of the tenth houſhold was called theothungmon, to this dy 
in the weſt called 7ithingman, and tihenheofod, and freeborher, that is, capi. 
talis plegius, chief pledge; and theſe ten maſters of families, were bound 
one for another's family, that each man of their ſeveral families ſhould 
ſtand to the law, or it he were not forthcoming, that they ſhould anſwer 
for the injury or offence by him committed. And the precin& of thi 
frankpledge was called decenna, becauſe it conſiſted moſt commonly dd 
ten houſholds ; and every man of thoſe ſeveral houſholds, for whon 
the pledge or ſurety was taken, were called decennarii ; which names are 
continued as ſhadows of antiquity to this day. 2 Inft. 73. 

And by the due execution of this law, ſuch peace was univerſall 
holden within this realm, as no injuries, homicides, robberies, thefts, 
riots, tumults, or other offences were committed; ſo as a man with: 
white wand might ſafely have ridden before the conqueſt, with much 
money about him, without any weapon, throughout England. 2 hf. 


. no perſon is obliged to appear at any leet, within the precind 
whereof he doth not reſide. 2 Haw. 57. n. 91. , 12. 
Leet when to 5. He that claims a leet by charter, muſt hold it on the day preſcribed, 
de bolder. by the charter; he that claims it by preſcription, may claim to hold i 
once or twice every year, at any ſuch days as ſhall upon reaionable 
warning be appointed, if the uſage hath been ſo that it hath been kept 
at uncertain times; or elſe it dn 7 to be kept at ſuch certain days and 
times, as by preſcription hath been certainly uſed. 2 In#, 72. 
| Offences 6. If a nuſance done within the juriſdiction of the leet, be not preſent: 
within the ed in the leet, the ſheriff in his torn cannot inquire of it; for that which 
, beets bier in is within the precinct of the leet is exempt from the torn, otherwiſe there 
; oct might be 2 double charge ; but in that caſe a writ may be directed to the 
ſheriff to enquire thereof. 4 Inf. 261. | | 
Steward may 7. It ſeems that a court leet is ſo far intruſted with the keeping of the 
commit for peace within its own precinct, that the ſteward of it may by recognizanc 
n afra. hind any perſon to the peace, who ſhall make an affray in his preſence, 
ſitting the court, or may commit him to ward, either for want of ſureties 
or by way of puniſhment, without demanding any ſureties of him, 1 
which caſe he may afterwards impoſe a fine according to his diſcretion 
5 2 Haig. J. 1. 5. . 15. | 5 
What felonies 8. The leet hath power to receive indictments of felonies at the com 
are cognizable mon law, but not of felonies by act of parliament, unleſs ſpecially limited 
in the lect. | 5 
thereto. 2 H. H. 71. 1180 | 
Order publick 9. Furthermore, this court hath cognizance of a great number 0 


offences, offences, both by the common law, and by ſtatute ; as for inſtance, ing 
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Lecet. | 52 5 
ling in ale-houſes; aſſaults whereby bloodſhed enſueth; common barators; 
bawdy houſes; defects in bridges and highways; deſtroyers of ancient 
boundaries; bakers ; brewers; butchers ; curriers; cottagers and inmates ; 
deciners or ſuitors not appearing in the leet ; eſtrays, waifs, and treaſure 
trove ; eaves droppers ; foreſtallers, regrators, ingroſſers ; deſtroyers of 
ame; gameiters ; hedge breakers ; neglecters of hue and cry; higlers; 
jnnholders; millers ; night walkers; common nuiſances; want of pilloty 
and ſtocks, and common pounds; reſcous; ſcolds; ſhoemakers; ſearchers 
of leather; ſtoned horſes of two years old put on the common; victual- 
lers; conſtables neglecting watch and ward; weights and meaſures; an 
many others by particular ſtatutes. Mood b. 4. c. 1. : 


10. But a man cannot be preſented in the leet for ſurcharging the com- Private offen- 


mon, or for digging in the common; becauſe this concerns the private, s. 
not the publick intereſt, and belongs rather to the court baron to inquire 
of it. Wood b. 4. c. 1. | 

11. Alſo no offence is cognizable in the leet, unleſs it aroſe ſince the Within what 
holding of the laſt court. 2 Haw. 66. un. 104. /. 50. time offences 

12. The conſtables of common right are to be choſen and ſworn in the jj, Ea“ 
leet or torn. '2 Haw. 62. un. 99. / 37. . 

13. The leet ſeems not to be within the equity of the ſtatute of 1 R. choſen in the 

. which requires that the jurors in the torn ſhall have 20s. a year free- bet. 
hold, or 26s. 8 d. copyhold or cuſtomary ; for it is ſaid, that any perſon wn 
happening to be preſent at the leet, or to be riding by the place where it is 
holden, may for the want of jurors be compelled by the ſteward to be 
ſworn, whether he be reſident within the leet or not; by which it ſeems 
to be implied, that any perſon whatſoever 1s capable of being put upon 
the jury in a court leet. 2 Haw. 69. u. 109: / 67. 

14. Indictments in the leet ought to be by roll indented, one to remain Indictments 
with the indictors, and the other with the ſteward, to prevent imbez- foe * 
zling. 2 Haw. 69. n. 109. /. 68. ? 

15. Although the leet may receive indictments of felony, yet it can- Iadictments 
not hear and determine them, but muſt ſend them to the gaol delivery, of felonies, 
there to be heard and determined, if the offenders are in cuſtody ; or re- ward? of of 
move them by certiorari into the king's bench, that proceſs may be made ; 
upon them to outlawry. 2 H. H. 7.. | 

16. It ſeems to be agreed, that a preſentment in the leet of any offence T;ayerſe. 
within the juriſdiction of the court, being neither capital, nor concerning 
any freehold, ſubjects the party to a ne or amerciiment without any far- 
ther proceeding, and admits of no traverſe to the truth of it: But if it 
touch the party's freehold, it may be removed into the king's bench, and 
there traverſed. 1 Haw. 217, 219. u. 415. n. 420: /. 84. 2 Haw. 

FI. n. 111. [56:73 | | * 

17. A ine is a pecuniary puniſhment, aſſeſſed by the ſteward, for an pine. 

offence or contempt committed in court, or by publick officers out of 


court, in adminiſtration of their offices; a fine is always aſſeſſed by the 


ſteward, and is not to be affeered, though ſometimes it is called an 

amerciament; and the lord by a ſpecial warrant to the bailiff may diſtrain, 

or he may have an action of debt, for a fine impoſed, but he cannot im- 
4 2 2 priſon 
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Amerciament, 


Amerciament 
how recover- 


ed. 


Leet. 


priſon ; and this is the only court that can fine and not impriſon. 7 
b. 4. c. 1. 2 Haw. 61. n. 98. 

18. An amerciament is a pecuniary puniſhment, aſſeſſed by the homage 
or jury, for offences committed out of court by private perſons, to he 
mitigated by affeerers (from eurer, to tax), who are to affirm the rea. 
ſonableneſs thereof upon their oaths, where no expreſs penalty is inflicted 


by ſtatute; and for this alſo the lord may have an action of debt, or 


may, diſtrain of common right, and impound the diſtreſs, or ſell it at his 
pleaſure, but cannot impriſon for it. Wood b. 4. c. 1. 


19. And upon preſentment of a nuiſance, the ſteward may either 


amerce the perſon, and order him alſo to remove it by ſuch a day, under 
pain of forfeiting a certain ſum ; c he may order him to remove it, un. 
der ſuch a pain, without amercing him at all : and on preſentment at 


another court, that he hath not removed ſuch nuiſance (having had no- 


By-laws. 


Pillory and 
ſtocks, 


| Buſineſs de- 
volved on the 
ſeſſions. 


tice thereof) the pain may be recovered by diſtreſs or action of debt, 
without farther proceeding. 2 Haw. 61. u. 98. | 

20. It ſeemeth that of common right any court leet, with the aſſent of 
the tenants, may make by-laws under certain penalties, in relation to 
matters properly within the cognizance of ſuch court, as the reparation 
of the highways, and the like: And alſo a court baron by cuſtom may 
make by-laws, for the well regulating of commons, and ſuch like private 
matters. And therefore where a court leet and baron are holden toge- 
ther, as they uſually are, it ſeems, that what is tranſacted therein, in re- 
lation to publick matters, ſhall be applied to the juriſdiction of the court 
leet, and what is done in relation to private matters, ſhall be intended to 
be done by the court baron. 2 Haw. 68. n. 107. /. 62. 

21. The lord of the leet ought to have a pillory and tumbrel ; and for 
want thereof, he may be fined, or his liberty ſeized. Cro. El. 698, 

But the ſtocks are to be provided at the charge of the town; for ori: 
ginally they were not to puniſh, but to keep men in hold. Wood b. 4. c. 1. 

22. But the bulineſs of the leet hath declined for many years; and is 
devolved on the quarter ſeſſions. 


Letter. 


Y the act, 29G. 2. c. 12. /. 2. If any perſon, ſhall knowingly write, 

or ſend, or cauſe, or procure to be written or ſent, any letter with- 

out a name ſubſcribed thereto, or ſigned with a fictitious name, or 
knowingly ſhall publiſh, or cauſe to be publiſhed, or ſhall ſet up, 0r 
cauſe to be ſet up in any place, any written or printed advertiſement or 
paper, thereby threatening any violence, injury, or damage to the per- 
ſon, or to the eſtate or property of any landlord, agent, or receiver, or 
of any rector, vicar, lay-impropriator or tithe-farmer, or of any tenant 
or pariſhioner, or with an intention to terrify ſuch landlord from ſetting 


any lands to the beſt advantage; or to terrify any landlord, agent or re- 
| 7 ceiver, 
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ceiver, from diſtraining for any rent, or arrears of rent; or with an intenti- 
on to terrify any perſon from aſſiſting ſuch landlord or receiver in diſtrain- 
ing for ſuch rent, or arrears of rent; or with an intention to terrify any 
rector, vicar, lay-impropriator, or tithe- farmer, from taking any tithe in 
kind, or from ſetting or —_— any tithe to the beſt advantage; or with 
an intention to territy any perſons from aſſiſting ſuch rector, vicar, lay- 
impropriator, or tithe-tarmer, in drawing, ſetting, or ſelling any tithe; 
or with an intention to procure or encourage any unlawful combination 
of tenants to hinder or obſtruct their landlord, or the agent of ſuch 
landlord, in the ſetting any lands, c. to the beſt advantage, or in dif- 5 
training for any rent, or arrears of rent; or with an intention to pro- 
cure or encourage any unlawful combination of pariſhioners, to hinder 
or obſtruct any rector, vicar, lay-impropriator, or tithe-farmer, in 
drawing any tithes, or in ſetting or ſelling any tithes to the beſt advan- 
tage: every perſon ſo offending, being lawtully convicted, upon the oath of 
one credible witneſs, before any two juſtices of the peace for the county, 
city, town, or place where ſuch offence ſhall be committed, upon any 
information or proſecution exhibited or commenced within three calendar 
months after the offence committed (which oaths the ſaid juſtices are 
hereby impowered and required to adminiſter,) ſhall forfeit five pounds, 
erl. one half thereof to be given to the informer, and the other half to 
the poor of the pariſh in which ſuch offence ſhall be committed ; which 
ſaid ſum of five pounds, the ſaid juſtices are required to levy by iſſuin 
their warrants under their hands and ſeals, for diſtreſs and fale of the of: 
fenders goods and chattels, returning the overplus to the owner ; and 
for want of ſufficient diſtreſs, ſuch offender ſhall by the order of ſuch 
juſtices, at their diſcretion, be committed either to the houſe of correcti- 
on, there to remain and be kept at hard labour, or to the common gaol 
of ſuch county, &c. there to remain without bail or mainprize, for any 
time not exceeding three calendar months. 
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1. By 26 G. 3. c. 37. 1. Whereas evil diſpoſed perſons have fre- Perſons who 
quently by ſubtle ſtratagems and devices fraudulently, or by threats, ob- obtain by _ 
tained money, goods, wares, and merchandizes, to great injury of per- 0 e 
ſons defrauded, and prejudicc of trade and credit: after Arft of June e . 
next, if any knowingly or deſignedly by falſe pretence obtain money, &c. or by 
goods, wares or merchandizes with intent to cheat or defraud any perſon, chreatening 
or knowingly ſend or deliver letter or writing with or without a name ters, Kc. 
ſubſcribed, or with ſictitious name, threatening to accuſe of any crime 
puniſhable by law with death, tranſportation, pillory, or other infamous 
puniſhment, or otherwiſe by threats to injure, with intent to extort or 
gain money, goods, wares, or merchandizes, from the perſon ſo threat- 
cned to be accuſed or injured, ſuch ſhall be deemed offenders againſt law gn and im- 
and peace, and lawfully convicted upon indictment be fined and impri- priſonment, 
loned, put in pillory, or publickly whipped, or tranſported to plantati- or pillory, 
ons in America, or elſewhere out of Europe, for ſeven years; as the court, whipping, or 


in which convicted, think fit and order. — 7 
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Lewdnetſs, 


I, I any offend their brethren by adultery, whoredom, inceſt, or any 
other uncleanneſs, the churchwardens ſhall preſent them to the or. 
dinary, and they ſhall not be admitted to the holy communion, till they 
be reformed. Can. 61. 

2. But although lewdneſs be properly puniſhable by the eccleſiaſtical 
law, yet the offence of keeping a bawdy houſe cometh alſo under the 
cognizance of the law temporal, as a common nuiſance, not only in re. 
ſpect of its endangering the publick peace, by drawing together diſſolute 
and debauched perſons, but alſo in reſpect of its apparent tendency to 
corrupt the manners of both ſexes. 3 Int. 205, 1 Haw. 196. n. 2 57, 

3. And in general, all open lewdneſs groſsly ſcandalous is puniſhable 
upon indictment at the common law. I Haw. 7. n. 10. / 4. 

4. And offenders of this kind are puniſhable not only with fine and 


impriſonment, but alſo with ſuch infamous puniſhment as to the court in 


diſcretion ſhall ſeem proper. 1 Haw. 196. . 357. 

5. And upon information given to a conſtable, that a man and woman 
are in adultery or fornication together, or that a man and woman of evil 
report are gone to a ſuſpected houſe together in the night, the officer may 
take company with him, and if he find them ſo, he may carry them he. 
fore a juſtice, to find ſureties of the good behaviour. Dal. c. 124. 2 
Haw. 61. u. 98. /. 34. | 

6. For it ſeems always to have been the better opinion, that a man may 
be bound to his good behaviour, for haunting bawdy houſes with women 
of bad fame, as alſo for keeping bad women in his own houſe. 1 Hau. 
F32. n. 201. / 2. 8 


7. And a wife may be indicted together with her huſband, and con-. 


demned to the pillory with him, for keeping a bawdy houſe ; for this is 
an offence as to the government of the houle ; in which the wife has a 


principal ſhare ; and alſo ſuch an offence as may generally be preſumed to 


be managed by the intrigues of her ſex. 1 Haw. 2. n. 4. . 12. 

8. And if a wife go away, and remain with an adulterer, without be- 
ing reconciled to her huſband, ſhe ſhall loſe her dower. 2 Ine. 435. 

9. But if a perſon is indicted for frequenting a bawdy houſe, it muſt 
appear that he knew it to be ſuch a houſe; and it mult be expreſsly al- 
ledged that it is a bawdy houſe, and not that it is ſuſpected to be ſuch a 
houſe. Mood b. 3. c. 3. ; | 1 

10. On an indictment for keeping a diſorderly houſe, a female witnels 
ſwore, that ſhe was a failor's wife, and during her huſband's abſence out 
of the realm, ſhe had often proſtituted herſelf there: Lord Raymond faid, it 
was an odious piece of evidence, and ought not to be heard. Bar. 
Bawdy-houſe. | | 

11. But it is ſaid, a woman cannot be indicted for being a bawd gene- 
rally, for that the bare ſolicitation of chaſtity is not indictable. 1 Hau. 


196. u. 357. 1 Salk. 382. | 


Indictment 
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Lewdneſs. 


Indictment for keeping a diſorderly houſe. 


Dublin. HE jurors for our lord the king upon their oath preſent, 
that A. O. late of in the ſaid county, labourer, 
1m the — — day of in the year of the reign of 


md at divers other times as well before as after, with force and arms at 
aforeſaid, in the county aforeſaid, did keep and maintain, and yet doth keep and 
maintain, a certain common, ill-governed, and diſorderly houſe, and in his ſaid 
houſe, for his own lucre and gain, certain evil and ill-diſpoſed perſons, as well 
nen ar women, of evil name and fame, and of diſhoneſt converſation, to frequent 
and come together then, and the ſaid divers other times, there unlawfully and wil- 
ully did cauſe and procure ; and the ſaid men and women, in his ſaid houſe, at 
unlawful times, as well in the night as in the day, then and the ſaid other times, 
there to be and remain, drinking, tipling, whoring, and miſbehaving themſelves, 
unlawfully and wilfully did permit, and yet doth permit, to the great damage and 


common nuiſance of all the ſubjeets of our ſaid lord the king, and again/t the 


peace of our ſaid lord the king, his crown and dignity. 


Libel. 


J. What it is. 
II. Who are puniſhable for it. 
II. How puniſhable. 


I. What it is. 


is alive, or the memory of one that is dead. Wood b. 3. c. 3. 


A malicious defamatian. ] And the ſcandal which is expreſled in a cog. 


and ironical manner, is as properly a malicious defamation, as that whic 
is expreſſed in direct terms; as where a perſon propoſes one to be imitat- 


ed for his courage, who is known to be a great ſtateſman, but no ſoldier ; 


and another to be imitated for his learning, who is known to be a great 
general, but no ſcholar ; and the like : which kind of writing 1s as well 
underſtood to mean only to upbraid the parties with the want of theſe 


— 


J 4. 1 
And from the ſame foundation it hath alſo been reſolved, that a defama- 


ner, 


LIBE L is a malicious defamation of any perſon, expreſſed either in 
X printing or writing, ſigns or pictures, to aſperſe the reputation of one that 


qualities, as if it had directly and expreſly done ſo. 1 Haw. 194. u. 355- 


tory writing, expreſſing only one or two letters of a name, in ſuch a man- 
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IS 


Libel. 


ner, that from what goes before and follows after, it muſt needs he un. 
ſtood to ſignify ſuch a particular perſon, in the plain, obvious, and natu. 
ral conſtruction of the whole, and would be perfect nonſenſe it reſtrained 
to any other meaning, is as properly a libel, as if it had expreſſed the 
whole name at large; for it brings the utmoſt contempt upon the law, th 
ſuffer its juſtice to be eluded by ſuch trifling evaſions : And it is a ridicu. 
lous abſurdity to ſay, that a writing which is underſtood by every the 
meaneſt capacity, cannot poſſibly be underſtood by a judge and Jury, 
1 Haw. 194. n. 35 5. J. 5. | 

And it matters not whether the libel be true, or whether the party 
againſt whom it is made be of good or bad fame; for, in a ſettled ſtate 
N the party griey2d ought to complain, for any injury 
done to him, in the ordinary courſe of law, and not by any means to 
revenge himſelf, either by the odious courſe of libelling, or otherwiſe, 
5 Co. 125. But this is to be underſtood, when the proſecution is by in- 
formation or indictment ; but in an action on the caſe, one may juſtify 
that it is true. Wood b. 3. c. 3- 3 Black. 126. 

Of any perſon | Where a writing inveighs againſt mankind in general, 
or againſt a particular order of men, as for inſtance, men of the gown, 
this is no libel; but it muſt deſcend to particulars and individuals to 
make it a libel. 3 Salk. 224. | 

And it hath been agreed in the court of king's bench, that a writing 
full of obſcene ribaldry, without any kind of reflection upon any one, 1 
not puniſhable at all by any proſecution at common law: yet it ſeems that 
the author may be bound to his good behaviour, as a ſcandalous perſon 
of evil fame. 1 Haw. 195. n. 355. h. 9. 

But if the libel is only againſt a private perſon, yet it deſerveth ſevere 
puniſhment ; for albeit the libel be againſt one, yet it inciteth all thoſe 


of the ſame family, kindred, or ſociety, to revenge, and ſo tendeth by | 


conſequence to quarrels, agd breach of the peace, and may be the cauſe of 


_ effuſion of blood, and of great inconvenience : But if it be againſt a ma- 


giſtrate, or other public perſon, it is a greater offence ; for it concerneth 
not only the breach of the peace, but the ſcandal of the government. 


5 Co. 125. 


Expreſſed either in printing or writing, ſigns or pictures] A libel is either 
in writing, or without writing: In writing, when an epigram, rhyme, 
or other writing is publiſhed to the contumely of another, by which his 
fame or dignity may be prejudiced ; Without writing, may be by pic- 
tures, as to paint the party in any ſhameful and ignominious manner; or 


by ſigns, as to fix a gallows, or other reproachful and ignominious ſigns 


at a man's door. 5 Co. 125. 
E. 7 G. Mayor of Northampton's caſe. He ſent lord Halifax a licence 
to keep a publick houſe, which the court ſaid was a libel in the caſe of 3 


perſon of his quality, and granted an information for it. Sr. 422. 


Or the memory of one that is dead] For the offence is the ſame, whether 
the perſon libelled be alive or dead. 5 Co. 125. K 1 
| | e 


II. Who are puniſhable for it. 

[t is certain, that not only he who compoſes a libel, or procures Tnowe 
ther to compoſe it, but alſo he who publiſhes, or procures another to 
publiſh it, are in danger of being puniſhed for it; and it is ſaid not to be 
material, whether he who diſperſes a libel knew any of the contents or 
fect of it or not; for nothing would be more eaſy, than to publiſh the 
moſt virulent papers with the greateſt ſecurity, if the concealing the 

urport of them from an illiterate publiſher, would make him ſafe in 
diſperſing them. 1 Haw. 195. un. 355. J 10. 

Alſo it hath been ſaid, that if he who hath either read a libel himſelf, 
or hath heard it read by another, do afterwards maliciouſly read or re- 
peat any part of it, in the preſence of others, or lend or ſhew it to ano- 
ther, he is guilty of an unlawful publication of it. 1 Haw. 195. ib. 

Alſo it hath been holden, that the copying of a libel ſhall be a conclu- 
five evidence of the publication of it, unleſs the party can prove, that he 
delivered it to a magiſtrate to exafFine it. 1 Haw. 195. ib. 

And it hath been ruled, that the finding a libel on a bookſeller's ſhelf, 
is a publication of it by the bookſeller ; and that it is no excuſe to ſay, 
that the ſervant took it into the ſhop without the maſter's knowledge; 
for the law preſumes the maſter to be acquainted with what the ſervant 
does. 8%. C. V. 1. p. 33. K. and Doad, 10 G. | 

And it ſeems to be the better opinion, that he who firſt writes a libel 
dictated by. another, is thereby guilty of making it, and conſequently 
puniſhable for the bare writing; for it was no libel, till it was reduced 
to writing: For the eſſence of a libel conſiſteth in the writing of it; for 
if a man ſpeaks ſuch words, unleſs the words be put in writing, it is not | 
a libel. 2 Salk. 419. 1 Haw. 195. n. 355. J. 10. 

Alſo it hath been reſolved, that the ſending of a letter full of provoking 
language to another, without publiſhing it, is highly puniſhable, as mani- 
feſtly tending to a diſturbance of the peace. 1 Haw. 195. u. 356. . 11. 

But it hath been reſolved, that he who barely reads a libel in the pre- 
ſence of another, without knowing tit before to be a libel, or who is only 
proved to have had a libel in his cuſtody, ſhall not in reſpect of any ſuch 
at be adjudged the publiſher of it. But the having in one's cuſtody a 
written copy of a libel publickly known, is an evidence of the publication 
of it. 1 Haw. 196. ib. ,. 13. | 

The way for a man to keep himſelf out of danger in ſuch caſes is, if 
he finds a libel, and it be compoſed againſt a private perſon, he either 
may burn it, or forthwith deliver it to a magiſtrate ; but if it concern a 
magiſtrate, or other publick perſon, he ought immediately to deliver 
it to a magiſtrate, to the intent that by examination and enquiry, the 
author may be found and puniſhed. 5 Co. 125. JE 


III. How 
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falſe, ſeditious, and ſcandalous libel, intitled 


Libel. 


9 LI. How puniſhable. 


There ſeemeth to be no doubt, but that the offenders may be con. 
demned to pay ſuch fine, and alſo to ſuffer ſuch corporal puniſhment, 25 
to the court in diſcretion ſhall ſeem proper, according to the heinonſneſ; 
of the crime, and the circumſtances of the offender. 1 Haw. 196. n. 35). 
J. 16. 

And it hath been adjudged, that libels, as having a direct and imme. 
diate tendency to a breac:..of the peace, are indictable before juſtices of 
the peace. 2 Haw. 40. n. 60. /. 38. 

On an indictment ſetting forth the offence, according to the tenor and t; 
the effect following, it was agreed by the court, that 7% the effect falling 
had been naught, being vague and uſeleſs words ; for the court muit 
judge of the words themſelves : but the words, according to the lenor, do 
correct the defect; for they import the very words themſelves, for the 
tenor of a thing is the tranſcript and true copy of it, to which it may be 
compared: and therefore of words ſpoken there can be no tenor, becauſe 
there 1s no written original. 2 Salk. 417. 3 Salk. 225. 

And it muſt be proved to be written or publiſhed, in the county laid 
in the indictment ; all matters of crime being local. Read. Lib. State 


Tr. V. 3. 774, 775, J. 4. 672. 


Indictment for a libel. 


IHE jurors for our lord the king upon their oath preſent, that A. O. late 
1 „, in the county f gentleman, not having God before his 
eyes, but moved by the inſtigation of the devil, and fal/ly and maliciou/ly contris- 
ing and intending to bring our ſaid lord the king into hatred and infamy among 
his ſubjefts, and to move ſedition among/# the ſubjets of our ſaid lord the king, 
did on the day of in the year of the reign of with 
orce and arms, at = aforeſaid, in the county aforeſaid, falliy, ſeditiouly, 
and maliciouſiy write and publiſh, and cauſe to be written and publiſhed, a certain 
In which ſaid libe! are cou 
tained, among other things, divers falſe, ſeditious, ſcandalous, and. maiicivus 
matters, according to the tenor following, to wit, And in another part f 
the ſame libel are contained divers other falſe, ſeditious, ſcandalous, and malicious 
matters, according to the tenor following to the evil example of all others 
in the like caſe offending, and again/t the peace of our ſuid lord the ing, l 
crown and dignity, | Hh | 
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I. Of penalties under this title. 
„H. Of: unlawful combinations. 
II. Of journey-men and apprentices, 
IV. Damaging materials or tools. 


The acts relative to this head have been ſo numerous that it would 
ſwell this work to an enormous bulk, were they inſerted ; there is there- 
fore a liſt of them given at the end of this head, and which are now col. 
lected in a ſmall ſize by the printer hereof. 


L. of the penalties aber this title. 


Y the at 3 G. 3. c. 34. / 106. All offences committed againſt 

this act, except where the ſame are hereby particularly a N ted 

to be heard and determined, and except where the penalty or des 

does or may exceed fix pounds, may be heard and finally determined, 
by the ſaid truſtees or any one of them, or by any one juſtice of the peace, 

or chief magiſtrate of any city or town corporate within their reſpective 


juriſdictions, 


2. It ſhall be lawful for the ſaid ſeveral perſons hereby impowered to 
hear and determine the ſaid offences reſpectively, to examine upon oath, 
all fuch witneſſes as ſhall be produced before them reſpectively, which 
oath they are hereby impowered reſpectively to adminiſter, upon any 
complaint or information to them made, of any offence cammitted 

againſt this act. /. 108. * 

"And to iſſue their. warrants reſpectively to any onkiables requiring and 
impowering them by diſtreſs and ſale of the offender's goods (che over- 
plus whereof ſhall be rendered to the owners) to levy, the reſpective penal - 


ties or forfeitures by ſuch offenders incurred,” which when levie d ſhall be 


paid to the real informer or proſecutor in "caſes, exc 4 0 the ſame 
are hereby otherwiſe directed to be applie , "firſt Dy ifs thereout, the 
ſum of two ſhillings i in the pound, to be paid to the conktables f les for EXE> f 
cuting ſuch warrant. bid. 

3. In caſe no ſufficient diſtreſs can be found, then it ſhall be en fer 
the ſeveral perſons hereby impowered to hear and determine the ſaid of- 
fences reſpectively, by their reſpective warrants, to commit ſuch offen- 
ders to the houſe of correction, or next gaol, for ſo long time as they 
— , think proper, not , exceeding, 4x months in the whole. 

2 f 

4. Provided, that nothing herein contained ſhall extend to hires any, 
perſons with any V. penalty, forfeiture, or puniſhment, for, any, oftence \ 
againſt this act, unleſs they {0 offending ſhall be. complained, ab, or in- 
formed againſt, to the 8 hereby  Impowered to determine ,fuch;; 
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offences, within fix months after ſuch offence ſhall be committed, /. 
112, 

5. If any complaint or information ſhall he made or given againſt an 
weaver, manufacturer, or ſeal-maſter, for any offence againit this act, it 
ſhall be lawful for the perſons herein before impowered to determine ſuch 
offence, in caſe it ſhall appear to them that ſuch complaint or 'informati. 
on was ill founded, and without juſt cauſe, to adjudge the perſons mak. 
ing or giving ſuch complaintor information, to pay to the perſons ſo com. 
plained of, or informed againſt, any ſum not leſs than two ſhillings, nor 
exceeding ten ſhillings. /. 113. | | | | 

6. It ſhall be lawful for the perſons hereby impowered to hear and de. 
termine offences againſt this & 
mon and order the apprentice, ſervant, or journey; man, of any reed. 
maker, weaver, or manufacturer of linen or hempen cloth, bleacher, or 
draper, or flax- ſeed merchant, or any other perſons to appear before 
them, and upon their appearance, to examine them upon oath as to 
their knowledge, concerning any offence againſt any part of this act. 


. 114. 


In caſe ſuch apprentice, ſervant, journey-man, or other perſon, 


being ſummoned, ſhall wilfully refuſe to appear purſuant to ſuch ſum- 


mons, or appearing, ſhall refuſe to be examined upon oath, to the purpoſe 
aforeſaid, it ſhall and may be lawful for ſuch perſons impowered as afore- 
faid to commit ſuch apprentice; ſervant, journey-man, or other perſon to 
the houſe of correction, or next gaol, there to be kept for the ſpace of 
thirty days, unleſs they ſhall ſooner ſubmit to be examined as aforeſaid, 
. ** | 

8 Provided that ſuch perſon as ſhall be ſo examined, ſhall not be 
liable to any penalty, forteiture, or puniſhment, relating to the offence 
which he or ſhe ſhall on ſuch examination diſcover. , 116. | 

9. If any perſon ſhall reſcue, or take by force, any hemp-ſeed, flax- 
ſeed, flax, hemp, twine, ropes, cordage, thread, boſs, tapes, chatts, 
inkles, filletting, brades, gung: | — points, bobbin, linen- 
yarn, hempen-yarn, weaving-reed, inen-cloth, or hempen-cloth, out of 
the cuſtody or poſſeſſion of any perſons, who ſhall have ſeized the 
ſame, for eing Maße, ug or made contrary to the directions 
aforeſaid, every ſuch perſon, for reſcuing or taking by force, ſhall for- 
feit forty ſhillings; and alſo the full value of the goods ſo reſcued and 
taken as aforeſaid. / 118. | . 
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Of, unjawful compingtions 


1. By the act 3 G. 3 c. 34. If any perſon ſhall ſummon, by writing or 
otherwiſe, any manufacturer, artificer, weaver, dennen pan: apprentice, 
or labourer, uſually employed in any branch of the linen, hempen, or cot- 


* 


ton manufacture, or in any mapufaQure wherein any linen, hempen, or 


cotton yafn, or thread ſhall be mixed or wrought up, to appear at any 
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or combination, to aſcertain or fix the price of labour or workmanſhip, 
7 32. 83 5 3 | 1 
Or ſhall adminiſter, or cauſe to be adminiſtred, any oath or declara- 
tion, to any ſuch manufacturer, artificer, weaver, | journey-man, appren- 
tice, or labourer, tending” to fix the price of -wages of labour or work: 

4 » £6. „ fry C1 (124 : Fa 49 1 


* 
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manſhip. EU | REY | Sand 

| Of hall ie or cauſe to be iſſued; deliver or cauſe: to be delivered, 
any ticket, certificate, or token, other than and except ſuch ticket or 
certificate as ſhall or may be delivered by, or by the order of the corpo- 
ration, whereof ſuch manufacturer, artificer, weaver, journey-man, ap- 
prentice, or labourer, is or ſhall be a member, to any ſuch manufacturer, 
artificer, weaver, journey-man, apprentice, or labourer, of his being 
licenſed to work at their reſpective trades. * 
Or ſhall make or join in making any rule, order, or regulation, relating 
to the prices or wages of labour or workmanſhip, in any part or branch 
of the linen, hempen, or cotton manufacture, or of any manufactures 
made up of cotton, hemp, or linen, or wherein any hemp, linen, or 
cotton, are or ſhall be mixed. f RATE OS 
Or ſhall by force, menaces, or otherwiſe, hinder, or attempt to hin- 


der, any ſuch manufacturer, artiſicer, weaver, journey-man, apprentice, 
or labourer, to work at their reſpective trades, at ſuch prices as they 
ſhall agree for with their reſpective employers. 


upon oath, of one credible witneſs, or by the confeſſion of the perſon 
charged with ſuch offence, before any one juſtice of the peace, or any 
chief magiſtrate, within their reſpective juriſdictions, which oath ſuch 
juſtice or chief magiſtrate is hereby impowered and required to adminiſ- 
ter, it ſhall be lawful for ſuch juſtice and chief magiſtrate, reſpectively, 
bywarrant under his hand and ſeal, to commit the perſons ſo convicted, to 
gaol, there to be kept without bail or mainprize, for ſix months; and 
alſo to order the perſons, ſo convicted, to be three times publickly whip- 
ped, at ſome we yes place-within the juriſdiction of ſuck 
peace, or chief magiſtrate. | 5 

2. If any ſuch manufacturer, artiſicer, weaver, journey-man, appren- 
tice, or labourer, as aforeſaid, ſhall take an oath, or enter into any com- 
bination or agreement, to aſcertain or fix the price of wages or work- 
manſhip, or take any oath, or enter into any combination, not to work 
for any particular maſters, or employers, and ſhall be thereof convicted 
by the teſtimony, upon oath, of one credible witneſs, or by the confeſ- 


peace, or any chief magiſtrate, within their reſpective juriſdictions, 
which oath ſuch juſtice or chief magiſtrate, is required to adminiſter; it 
thall be lawful for ſuch juſtice or chief magiſtrate, by warrant under 
his hand and ſeal, to commit the perſons ſo convicted, to gaol, there to he 
kept without bail or mainprize, for fix months; and alſo to order the 
perſons, ſo convicted, to be three times publickly whipped at ſome pub- 
think proper. / 33. a 
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ſion of the perſon charged with ſuch offence, before any one juſtice of the 


* 


Every ſuch perſon being thereof lawfully convicted by the teſtimony, 


juſtice of the 


lick place within the juriſdiction of ſuch juſtice or chief magiſtrate hall 
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[ 


1. 3G. 3. c. 34. No perſon ſhall entertain any journey-man linen wea. 
ver, inhabiting in this kingdom, in any employment as a linen weaver, 
unleſs ſuch journey-man linen weaver ſhall firſt produce to the perſon 
about to hire him, a certificate in writing, under the hand of the maſ. 
ter he laſt ſerved in this kingdom, of ſuch journey-man's being dif. 
charged from ſuch maſter's ſervice, or of a juſtice of peace, or chief 
magiſtrate, as hereafter mentioned, upon pain of forteiting five pounds, 

28. | Wm. "= 
* 2. And if any maſter ſhall refuſe, without juſt cauſe, to give ſuch cer. 
tificate, upon complaint made thereof by ſuch journey-man to a juſtice 
of the peace of the county, or chief magiſtrate in any corporate town 
where ſuch maſter inhabits, ſuch juſtice of peace, or chief magiſtrate, 
ſhall ſend for ſuch maſter, and upon his appearance ſhall require from 
him the reaſon why ſuch journey-man 1s refuſed his dons, © 29. 

3. In caſe ſuch maſter ſhall wilfully decline to appear before ſuch juſ. 
tice of the peace, or chief magiſtrate, or upon his appearance, fuck 
juſtice of the peace, or chief magiſtrate, ſhall find that the cauſe of re. 


III. Of journey-men and apprentices. 


fuſal of ſuch certificate is not ſufficient, in either of the ſaid cafes, ſuch 


Juſtice of the peace or chief magiſtrate, is required to give to ſuch journey. 
man, a certificate of ſuch cauſeleſs refuſal. 

Which certificate by ſuch juſtice of the peace, or chief magiſtrate, 
ſhall be as effectual as if a certificate had been given by ſuch maſter, and 
ſhall be given without fee or reward, and ſhall fully diſcharge ſuch jour- 


ney-man to all intents and purpoſes. 


4. If any perſon ſhall forge or counterfeit any ſuch certificate, or ſhall 
produce any ſuch certificate, knowing the ſame to be forged or counter- 
feited, ſuch perſon, upon being indicted and convicted thereof, ſhall 
ſuffer one year's impriſonment, without bail or mainprize. /, Zo. 

5. No linen weaver, or linen manufacturer, ſhall employ his appren- 
tice for any unreaſonable time in huſbandry, or any other work or labour 
not relating to the buſineſs or trade of a linen weaver, except only dur- 
ing twenty-four days in harveſt in every year ; upon pain of forteiting 
for the firſt offence ten ſhillings, and for the ſecond offence twenty ſhil- 
lings, and for the third offence, ſuch apprentice ſhall, if he deſires the 
ſame, be diſcharged from ſerving the remaining time of his apprentice- 


ſhip; and alſo have what apprentice-fee was given with him to fuch 


linen weaver or manufacturer, returned to him. / 31. 


IV. Of damaging materials or tools. 


By the 3 G. 3. c. 34. If any perſon ſhall by day or by night break into 
any houſe or ſhop, or enter by force into any houſe or ſhop with intent 
to cut or deſtroy any linen, hempen, or cotton yarn, or any linen, cot- 


ton or hempen cloth, or any manufacture made or mixed with linen, 
cotton, 


* 


Linen Manufacture. * 


cotton, or hempen yarn, or any tools employed in making thereof. 
Or ſhall wilfully or maliciouſly cut or deſtroy any linen, or hempen, 
cotton, or woollen manufacture, or any manufacture made or mixed with 
linen, hempen, cotton, or woollen yarn, or ſhall wilfully and maliciouſly 
break and deſtroy any tools uſed in making or manufacturing of the ſame, 
not having fhe conſent of the owner ſo to do. 

Every ſuch offender, being thereof lawfully convicted, ſhall be adjudg- 
ed guilty of felony, and ſhall ſuffer death, as in caſes of felony, without 


benefit of clergy. | 


3 C. 3. cap. 34. 5 G. 3. cap. 9. 13, 14 C. 3. cap. 21. 17, 18 
6. z. cap. 21. & 33. 21, 22 G. 3. cap. 35. 23, 24 C. 3. cap. 21. & 
53. 26 G. 3. cap. 29. 27 G. 3. cap. 18. 20. 28 C. 3. cap. 8. 21. 1 


& 29. 


Lord's Day. 


* 


1. A LL perſons, not having reaſonable excuſe, ſhall reſort to their p.m to 
ariſh church or chapel (or to ſome congregation of religious church on the 

worſhip allowed by the toleration act) on every Sunday; on pain of puniſh- Lord's-day, 

ment by the cenſures of the church, or of forfeiting 15s. to the poor for 

every offence. 2 El. c. 2. .. 14, 24. 

2, King James the firſt, in 1618, publickly declared to his ſubjects, in Sports on the 
what was called the book of ſports, theſe games following to be /awful, Lord's. day. 
viz, dancing, archery, leaping, vaulting, maygames, whitſon ales, and 
morris dances; and did command that no ſuch honeſt mirth or recrea- 
tion ſhould be forbidden to his ſubjects on Sundays after evening ſervice : 

But reſtraining all recuſants from this liberty ; and commanding each 
pariſh to uſe theſe recreations by itſelf ; and prohibing all «unlawful games, 
_—_ baiting, bull baiting, interludes, and bowling, by the meaner ſort. 

alt. c. 46. | 

3. And by the 7 N. 3. c. 17. . 1. All perſons ſhall on every Lord'a- 
day apply themſelves to the obſervation of the ſame, by exerciſing them-- 
ſelves in piety and true religion publickly and privately. | 

(2) And no perſon ſhall do any wordly labour or work of their: or- Exerciſing 
dinary callings upon the Lord's-day, works of neceſſity and charity only 2 2 
excepted. ; | | 7 5 day. 

(3) And every perſon being of the age of fourteen years or upwards 
offending in the premiſſes, ſhall forfeit five ſhillings, and no perſon ſhall 
publickly cry, ſhew forth, or expoſe to fale, any fruit, herbs, or goods 
upon the Lord's-day, upon pain that eyery perſon fo offending, ſhall for- 
teit the ſame. 8 

4. No drover, horſe-courſer, waggoner, carrier, butcher, higler, or 


any of their ſervants, ſhall travel or come into their inn or lodging upon 
the ode 
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b 5 
the Lord day, upon pain that every fuch offender fall forfeit wet 
ſhillings. / 2. | 
5. No perſons ſhall play or exerciſe any hurling, commoning, fg. 
ball playing, cudgels, wreſtling, or any other games, paſtimes, or ſports 
on the Lord's day; and if any perſon ſhall offend therein and be thereof 
convicted as herein after directed, every ſuch perſon ſhall forfeit twelve 
pence, to be immediately paid to ſuch juſtice of the peace or officers he. 
fore whom fuch conviction ſhall be. / 3. 

And if any perſon offending againſt this act, ſhall be thereof convicted 
before any juſtice of the peace or chief oflicers where the offence ſhalj 
be committed, upon their view or confeſſion of the party, or proof of 
one witneſs by -oath, the faid juſtice or chief officer ſhall give warrant to 
the conſtables or church-wardens of the pariſh where ſuch offence {hall he 
committed, to ſeize the goods cried, ſhewed forth, or put to fale xx 
aforeſaid, and to ſell the ſame. /. 4. 

(2) And to levy the other forfeitures by diſtreſs and ſale of the goods 
of every ſuch offender, c. and in default of diſtreſs, or in caſe of ina. 
bility of the offender to pay the ſaid forfeitures, the party offending hall 
be ſet publickly in the ſtocks two hours. id. | 

(3) And all the forfeitures aforeſaid ſhall be employed to the uſe of 
the poor of the pariſh where the ſaid offences ſhall be committed, favin 
that it ſhall be lawful for any juſtice, mayor, or head officer, out of the 
ſaid forfeitures, to reward perſons that ſhall inform of any offence againſt 
| this act, ſo as ſuch reward exceed not the third part of the forfeitures or 
| penalties. bid. | 

6. Nothing in this act ſhall extend to the prohibiting of dreſſing meat 
in families, or drefling or ſelling of meat in inns, cooks ſhops, or victual. 
4 ling-houſes, for ſuch as otherwiſe cannot be provided; nor the crying 
= | | or ſelling of milk or fiſh before ten of the clock in the morning, or after 

| four of the clock in the afternoon; nor to the uſing of hackney coaches 
in or about the city of Dublin. ſ. 5 

7. No perſon ſhall be proſecuted for any offence before-mentioned, 
unleſs they be proſecuted for the ſame, within ten days after the offence 
committed. /.. 8. | | 

8. No keeper of any tavern, ale-houſe, or publick victualling-houſe, 
ſhall entertain or permit to remain in his houſe any perſon during the 
time of divine ſervice, except thoſe who are of their own family, or 
lodgers in the ſaid houſe, or furniſh them with liquor of any ſort, upon 
the penalty of forfeiting of ten ſhillings for every ſuch offence, and 
alfo ſive ſhillings to be Puſhed by every ſuch perſon who ſhall enter 
or remain in ſuch taverns, ale-houſes, or victualling-houſes, contrary to 
this act. / 9. 

9. All conſtables and churchwardens within cities and towns corporate, 
are required frequently to enter into all taverns, ale-houſes; and victual- 
ling-houſes; within their pariſhes or diſtricts, where they ſhall reaſonably 
ſuſpect any perſon to be contrary to the intent of this act, and to appre- 
hend ſuch perſons-as they ſhall: find, or reaſonably ſuſpect to be offenders 
againſt the ſame, and allo the maſter of ſuch houſe where tuch 9 


2 


 Lod's Day, 
hall be apprehended, and them in cuſtody to carry before ſome juſtice of 

ce near the place. / 10. 

(2) Which juſtice is impowered to examine witneſſes upon oath touch- 
ing the breach of this Jaw, and after examination to proceed to a con- 
riction Or acquittal of the perſon accuſed, which ſhall be final to all par- 
ties Ibid. | 5 

) And if fuch pes ſhall upon proof convict the perſons accuſed, 
the {aid juſtice ſhall demand from fuch offenders the penalties impoſed by 
this act, and receive the ſame, and in default of payment commit the 
offender to the gaol of the county till he ſhall have made payment of the 
ame, which ſum ſhall be applied to the uſe of the poor of the reſpective 
pariſhes where ſuch offences ſhall be committed. hid. 

10. Provided, nothing herein contained ſhall extend to perſons who 
have been in any inns before, and defign to abide there on Sunday, but 
it ſhall be lawful for ſuch perſons to remain in ſuch inns and publick- 
houſes. 

11. No perſon upon the Lord's. duy, ſhall ſerve or execute any writ, 
proceſs, warrant, order, judgment, or decree (except in caſes of treaſon, 
felony, or breach of the peace), but the ſervice thereof ſhall be void; 
and the perſon ſerving the ſame ſhall be as liable to anſwer damages to the 
party grieved, as if he had done the fame without any writ, proceſs, 
warrant, order, judgment, or decree, 7 W. 3. c. 17. / 7. 

But this doth not extend to eccleſiaſtical proceſs, as citations, or ex- 
communications. Gib. 271. | 

A juſtice iſſued a warrant to the conſtable, to make a perſon to find 
ſureties for his good behaviour : the conſtable executed the warrant on a 
Sunday, and he was juſtified. by the court; who reſolved, that a warrant 
for the good behavi 
this ſtatute is to be favourably interpreted for the peace. Raym 250. 


. 


covered by the party robbed againſt the hundred, if he had been robbed 
n any other day. 7 N. 3. c. 17. f. 6. 


which ſame will do, mutatis mutandis, for the. other penalties 
under this title, | 4 


in the ſaid county, and to the church- 


Dublin. 5 To the conſtable of — 


Pap the peace in the ſaid county, and alſo to hear and determine divers 
felonies, treſpaſſes, and other - miſdemeanors in the ſaid county committed, a” 
that 


ur is a warrant. for the peace, and more; and that 


Warrant to levy 20y. on a carrier for travelling on the Lord's-day. 


wardens of the pariſh of in the ſaid county. 
ORASMUCH. as. A. O. o in the county of carrier, is 
4 duly convicted before me J. P. eſquire, one of his Maje/ty*s juftices aſſigned © 
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12, No hundred ſhall be anſwerable for any robbery on the Lord day: Robbery os 
Nevertheleſs the inhabitants. ſhall make hue and cry after the offenders, on the Lord's- 
pan of forfeiting to the king as much money as might have been re. 
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Inciting him 
to commit a 
crime. 

Not puniſha- 


ble for erimi- 


nal offences. 


Puniſhablefor 


civil offences. 


Becoming 
non compos 


before trial. 


 Lo2d's Day. 


that he the ſaid A. O. on the day of — in the =—— year of the 
reign of being the Lord's day, commonly called Sunday, with his borſe 
into and through the ſaid pariſh — did travel, contrary to the fatutns 
in that caſe made and provided, whereby he hath forfeited the ſum of 2053. of 
lawful money of England; theſe are therefore to command you forthwith fn 
levy the ſaid ſum of 208. by diſtraining the goods and chattels of him the ſaid 
A. O. And if within the ſpace of | five] days next after ſuch diſtreſi by you 
taken, the ſaid ſum ſhall not be paid, together with the reaſonable charges of taking 
and keeping the ſame, that then you do ſell the ſaid goods and chattels ſy by yyy 
diſtrained, and out of the money ariſing by ſuch ſale, that you do pay the ſum of 
6s. 8d. part of the ſaid ſum of 20s. to A. I. of yeoman, why in. 


formed me of the ſaid offence, and that you ſee the remaining ſum of 138. 44, 

employed to the uſe of the poor of your ſaid pariſh of returning to hin 
the ſaid A. O. the overplus upon demand, the reaſonable charges of taking, | 

keeping, and ſelling the ſaid diſtreſs, being firſt dedutted. And you are 10 certify 
to me, with the return of this precept, what you ſhall have done in the executiq { 

thereof. Herein fail you not. Given under my hand and ſeal at —— — in th; 
aid county, the day of A : ˖ 
n 

Lunaticks, 
Þ ON compos mentis is of four kinds: 

Firſt, Ideots; who are of non ſane memory from their nativity, 
by a perpetual inſirmity. I, 
Secondly, Thoſe that loſe their memory and underſtanding by the viſ. | 
tation of God, as by ſickneſs, or other accident. h 

Thirdly, Lunaticks; who have ſometimes their underſtanding, and 
ſome times not. * te 
Fourthly, Drunkards; who by their own vicious act for a time deprive W 
themſelves of their memory and underſtanding. 1 Int. 247. th 
2. He who incites a madman to do a murder, or other crime, is a * In 
cipal offender, and as much puniſhable as if he had done it himſelf. 1 
00-4 $4 bs te | 

z. But ideots and lunaticks, who are under a natural diſability of 
diſtinguiſhing between good and evil, are not puniſhable by any criminal O1 
roſecution. 1 Haw. 2. n. 1. . 1. i tt 
Yet drunkards ſhall have no privilege by their want of ſound minds but t 
ſhall have the ſame judgment as if they were in their right ſenſes. 1 Hf.. I 
247. 1 Hew. 2. 2-1» to 4. Vit: H. 32. 1 
4. But if a perſon, who wants diſcretion, commit a treſpaſs, againſt ba: 
the perſon or peſſeſſion of another; he ſhall be compelled in a civil action m 
to give ſatisfaction for the damage. 1 Haw.” 2. n. 3. /. 5. 2 * 
If one who hath committed a capital offence become non compss be- 
fore conviction, he ſhall not be arraigned; and if after conviction, he 3 


not be executed. Hale's Pl. 10. 1 Haw. 2. n. 2. %. . _ 
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6. By the common law, if it be doubtful whether a criminal, who at H ted 
his trial in appearace is a lunatick, be ſuch in truth or not, it ſhall be whether he is 
tried by an inqueſt of office, to be returned by the ſheriff; and if it be non compos. 
found by them, that the party only feigns himſelf mad, and he till re- 
fuſe to anſwer, he ſhall be dealt with as one that ſtands mute. 1 Haw. 2 


Ns 2. þ 4. 


7. An ideot cannot bring an appeal. 12 Haw. 162. n. 240. , 32. Cannot bring 
8. Neither can he be an approver ; becauſe be can neither take the oath 8. —_ 


in that caſe required, nor wage battle. 3 Inſt. 129. vrover. 
9. Any perſon may juſtify confining and beating his friend, being mad, Friends re- 
in ſuch manner as is proper in ſuch circumſtances, 1 Haw. 130. n. 259. /. 4 171, him, 
a 6; | a Kingthe guar- 
23. 7 * . yo . . + { | — 
11. The king is the general guardian of ideots and lunaticks. 17 Ed. 2. ,“ mn 
. 1. c. 9, lo. 3 Watcher he 
12. A perſon of non ſane memory ſhall not avoid his own act, by rea- may avoid his 
ſon of this defect; but his heir or executor may. 4 Co. Beverly's caſe, dun act 
1 . | SI BE Whether he 
13 If an ideot takes a wife, they are huſband and wife in law, and may .onfent 
their iflue legitimate; for he is allowed to be capable of conſenting to to marriage. 


marriage. 1 Sid. 112. 1 blacks. 438. 


Maim. 


I, AIM is ſuch a hurt of any part of a man's body, whereby he is 
rendered leſs able in fighting, either to defend himſelf, or annoy 
his adverſary. 1 Haw. 111. n. 175. . 1. | 

2. For the members of every ſubject are under the ſafeguard and pro- 
tection of the law, to the end a man may ſerve his king and country, 
when occafion ſhall be offered: and therefore a perſon who aims himſelf, 
that he may have the more colour to beg, may be indicted and lined. 1 
Inſt. 127. — 

And = the like reaſon, a perſon who diſables himſelf that he may not 
be impreſſed for a ſoldier. ' | 

3- The cutting off, or diſabling, or weakening a man's hand or finger, 
or ſtriking out his eye, or foretooth, or caſtrating him, are ſaid to be 
maims, but the cutting off his ear, or noſe, were not citeemed mains at 
the common law, becauſe they do not weaken but only disſigure. 1 Haw. 
ill, 112. . % 3. | 

4. It is ſaid, that anciently caſtration was puniſhed with death; and 
other maims with the loſs of member for member: but afterwards no 
maim was puniſhed in any caſe with the loſs of lite or member, but only 
with fine and impriſonment. 1 Haw. 112. un. 175. /. 3. 

But now by the 11 G. 2. c. 8. If any perſon, on purpoſe, and of 
malice forethought, and by lying in wait, ſhall unlawtully cut out or diſ- 
able the tongue, put out an eye, {lit the noſe, cut off a noſe or lip, or cut 
off or diſable any limb or member of any ſubject, with intention in ſo 
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Maim. 
doing to maim or disfigure him; the perſon ſo offending, his counſellors, 
aiders, and abettors (knowing of and privy to the offence) ſhall be guilty 
of felony without benefit of clergy ; but not to work corruption of 
blood. 
5. If a man attack another with intent to murder him, and he does 
not murder, but only maim him ; the offence is nevertheleſs within this 


atute. 1 Haw. 112. u. 176. / 6. 
6. If the maim comes not within any of the deſcriptions in the act, 


ws 2& — 3 1 


yet it is indictable at the common law, and may be puniſhed by ſine and f 

impriſonment : Or an appeal may be brought for it at the common law; - 

in which the party injured {Eall recover his damages: Or he may bring an f 

action of treſpaſs ; which kind of action hath now generally ſucceeded 

into the place of appeals in ſmaller offences not capital. 2 Haw. 157. n. 

235. / 15. 160. 1. 238. | 0 
J 


7. It doth not ſeem, that in maiming there may be acceſlaries after the 
fact. 2 Haw. 311. 7. 441. / 5. | 
For maiming of cattle, ſee title Cattle. 8 


| . 
Maintenance. 5 
| | | ſa 
DING of titles belongeth not to this place, but is treated of under a 
title of its own. co 
ov 
pa 
J. Of maintenanc# in general. 
II. Of champerty in particular. = 
TIT. Of embracery in particular. 
1. Of maintenance in general, 
bu 
Concerning which I will ſhew, ha 
| offi 
_ the 
J. What it is. ſha 
II. How puniſhable by the common law. be 
ITT. How by /tatute. wa. 
| e 
n 
J. What it is. Ha 
1. Maintenance (manu tenere) is an unlawful taking in hand or upholding 
of quarrels or jides, to the diſturbance or hindrance of common right. 1 Haw 
249. *. 535+ 1 J 


2. And it is twofold, 8 
i ne 


Maintenance. 


One in the country,; as where one aſſiſts another in his pretenſions to 
certain lands, by taking or holding the poſſeſſion of them for him by force 
or ſubtilty ; or where one ſtirs up quarrels, and ſuits in the country, in 
relation to matters wherein he is no way concerned: And this kind of 
maintenance is puniſhable at the king's ſuit by ſine and impriſonment, 
whether the matter in diſpute any way depended in plea or not; but it 
is ſaid not to be actionable. 1 Haw. 249. n. 535. , 2. 

Another in the courts of juſtice ; where one ofliciouſly intermeddles in a 
ſoit depending in any ſuch court, which no way belongs to hin, by 
aſſiſting either party with money or otherwiſe, in the proſecution or de- 
fence of any ſuch ſuit. 1 Haw. 249. ib. ſ. 3. 

3. If this ſecond kind of maintenance, there are three ſpecics ; 

Firſt, where one maintains another, without any contract to !1ave part 
of the thing in ſuit ; which generally goes under the common name of. 
maintenance : | 

Secondly, where one maintains one ſide, to have part of the thing in 
ſuit ; which 1s called champerty : 

Thirdly, where one laboureth a jury; which is called embracery. 1 
Haw. 249. ib. | | | 

4. But it ſeemeth to be agreed, that wherever any perſons claim a com- 
mon intereſt in the ſame thing, as in a way, churchyard, or common, 
by the ſame title, they may maintain one another in a ſuit relating to the 
ſame. I Haw. 252. u. 539. / 18. 

5. Alſo, that whoever is any way of kin or affinity to the party, may 
counſel and aſſiſt him, but that he cannot juſtify the laying out any of his 
own money 1n the cauſe, unleſs he be either father, or ſon, or heir ap- 
parent. 1 Haw. 252. n. 540. . 20. | 

6. Alſo, that any one in charity may lawfully give moncy to a poor 
man, to enable him to carry on his ſuit. 1 Haw. 253. u. 541. / 26. 


I. How puniſhable by the common law, 


It ſeemeth that all maintenance is not only malum prohibitum by ſtatute, 
but is alſo malum in ſe, and ſtrictly prohibited by the common law, as 
having a manifeſt tendency to oppreſſion ; and therefore it is ſaid, that all 
offenders of this kind are not only liable to an action of maintenance at 
the ſuit of the party grieved, wherein they ſhall render ſuch damages as 
ſhall be anſwerable to the injurydone to the plaintiff, but alſo that they may 
be indicted as offenders againſt publick juſtice, and adjudged thereupon 
to ſuch fine and impriſonment as ſhall be agreeable to the circumſtances of 
the offence. Allo it ſeemeth, that a court of record may commit a man for 


Haw. 255. u. 543. ,. 36. 8 55 
III. How by flatute. 


J. By the 1 Ed. 3. ff. 2. c. 14. No perſon ſhall take upon him io main- 
lain quarrels, nor parties in the country, to the diſturbance of the common law. 
| 4 B 2 | 2. And 


an act of maintenance done in the face of the court. 2 Inſt. 212. 
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Maintenance. 


2. And by the 20 Ed. 3. c. 4. None ſhall take in hand quarrels, other thay 
their own, nor the ſame maintain, by them nor by other, for gift, promiſe, amity 
favour, doubt, fear, nor other cauſe, in diſturbance of law, and hindrance of 


right. | 
z. And by the 1 K. 2. c. 4. None ſhall take or ſuſtain any quarrel by main. 


 tenance in the country, on pain, if he is a great gſſicer, as the king by advice of 


the lords ſhall ordain ; if he is a leſſer officer, he ſhall forfeit his office, and be 
imprifoned and ranfomed at the king's will; and all other perſons, on pain of 
impriſonment, and ranſom at the king's will. 

Alſo by the 10 C. 1. . 3. c. 15. No perſon ſhall unlawfully maintain, or 


procure any unlawful maintenance, in any action, demand, or complaint, in 
any court having power to hold plea of lands ; nor ſhall unlawfully retain any 
perſon for maintenance of any plea, to the diſturbance or hindrance of juſtice ; 


on pain of 10l. half to the king, and half to. him that ſhall ſue within one year. 


{. 3, 6. | 


Unlawfully maintain] It ſeemeth that in an information on this ſtatute, 
it is not ſufficient to ſay, that the defendant maintained the party, with- 


out adding that he did it unlawfully. 1 Haw. 256. n. 545. / 45. 


Having power to hold plea of lands] It is ſaid to have been adjudged, that 
maintenance-of a ſuit in a ſpiritual court, 1s neither within this nor any 


other ſtatute concerning maintenance. 1 Haw. 256. ib. J. 46. 


To hold plea] It hath been holden that in an information on this ſtatute, 
it is neceſſary to ſhew, that a plea was depending; and therefore that it 
is not ſufficient to ſay that a bill was exhibited. 1 Haw. 256. ib. /. 47. 


' 3 


II. Of champerty in particu lar. 


I. What it is. 5 FE 
II. How puniſhable by the common law. 


III. How by ſtatute. 


IJ. What it is. 


Champerty (from campi parte) is the unlawful maintenance of a ſuit, i 
conſideration of ſome bargain to have part of the lands or thing in diſpute, ar 
part of the gains. 1 Haw. 256. n. 545. 33 Ed. 1. it. 2. 

Every champerty is maintenance, but every maintenance is not cham- 
perty ; for champerty is but a ſpecies of maintenance which is the gen 


2 Inſt. 208. 
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Maintenance. 


I. Hiw puniſhable by the common law. 


Champerty was an offence at the common law, and as ſuch is puniſha- 
ble in like manner as hath been exprefled in treating of maintenance in 


general. 2 Inſt. 208. 


II. How oy flatute. 
1. By the 3 Ed. 1. c. 25. No officer of the king, by himſelf, nor by other, 


ſhall maintain pleas, ſuits, or other matters hanging in the king's courts, for 
lands, tenements, or other things for to have part or profit thereof, by cove- 
nant made between them ; and he that doth ſhall be puniſhed at the king's 


pleaſure. 


By covenant made] That is, by agreement either by word or writing; 
for albeit in the common ſenſe, a covenant is taken for an agreement by. 


writing ; yet in a larger ſenſe it is taken (as it is here) for an agreement 


by writing or by word. 2 In/e. 209. 

2. And by the 28 Ed. 1. c. 11. No per/on whatſoever, for to have part 
of the thing in plea, ſhall take upon him the buſineſs that is in ſuit, nor ſhall 
any upon ſuch covenant give up his right to another ; on pain that the taker 
ſhall forfeit to the king the value of the part he hath purchaſed for ſuch main- 
tenance. But no perſon ſhall be prohibited hereby to have counſel of plea- 
ders, or of men learned in the law, for their fee; or of his parents and next 


friends, 


3. And by the 33 Ed. 1. it. 3. Any perſon who ſhall take for mainte- 
nance, or the like bargain, any ſuit or plea again/t another ; he, and alſo they 
who conſent thereunto, ſhall be impriſoned three years, and make fine at the 
king's pleaſure. ' 

4. And by the 1 R. 2. c. 9. A feoffment of land, or gift of goods, for 
maintenance, ſball be void, and the perſon difſeized ſhall recover the lands 
againſt the firſt difſeiſors, with double damages, without having any regard to 


alienations. - | 


Shall be void] But it is ſaid that it ſhall only be void with regard to 
him that hath right, and not between the feoffor and feoffee. 1 In}. 369. 
5. And by the 31 El. c. 5: The Sence of champerty may be laid in any 
county, at the pleaſure of the informer. 1. 4. | 
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III. Of embracery in particular, 


J. What it is. 
TI. How puniſhable by the common law. 
III. How by flatute, 


TI. What it tis. 


I. It ſeems clear, that any attempt whatſoever to corrupt, or influence, ar 
inſtruct a jury, or any way to incline them to be more favourable to the one ſide 
than to the other, by money, promiſes, letters, threats, or perſuaſions, is q 
proper act of embracery, whether the juror on whom ſuch attempt i; 
made give any verdict or not, or whether the verdict given be true or 
falſe. 1 Haw. 259. u. 548. / 1. 

2. And the law ſo far abhors all corruption of this kind, that it pro. 
hibits every thing which has the leaſt tendency to it, what ſpecious pre- 
tence ſoever it may be covered with, and therefore it will not ſuffer a 
mere ſtranger ſo much as to labour a juror to appear and act according 
to his conſcience. 1 Haw. 259. ib. ſ. 2. 

3. But any perſon who may juſtify any other act of maintenance, may 
ſafely labour a juror to appear and give a verdict according to his conſci- 
ence ; but no one whatſoever can juſtify the labouring a juror not to ap- 
pear. 1 Haw. 260. n. 548. / 6. 


II. How puniſhable by the common law, 


There is no doubt, but that offences of this kind, do ſubject the offen- 
der either to an indictment or action, in the ſame manner as all other 
kinds of unlawful maintenance do by the common law. 1 Ha, 260. 


n. 550. / 7. 
III. How by flatute. 


1. By the 10 C. 1 J 3. c. 15. No perſon ſhall embrace any jurors on pain 
of lol. half to the king, and half to him that ſhall ſue within a year. ſ. 3. 6. 

2. And by the 38 Ed. 3. it. 1. c. 12. F any juror ſhall take any thing to 
give his verdict; both he, and the embracer, ſhall forfeit ten times as much, 
half to the king, and half to him that ſhall ſue. 

Upon which ſtatute is founded the writ of Decies tantum. 
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Indictment for maintenance. F 


| THE jurors for our lord the king upon their oath preſent, that A. O. late 

T of in the county aforeſaid, yeoman, on the = day of 
in the ——— year of the reign 0 with force and arms, at 
ofireſaid, in the county aforeſaid, did unjuſtly and unlawfully maintain and 
uphold a certain ſuit, which was then depending in the court of our ſaid lord the 
ting, before the king himſelf, between A. P. plaintiff, and A. D. defendant in 
a plea of debt, on the behalf of the ſaid A. P. againſt the ſaid A. D. contrary 
tn the form of the ſtatute in ſuch caſe made and provided, and to the manifeſt 


44 hindrance and diſturbance of juſtice, and in contempt of our ſaid lord the king, 
5 and to the great damage of the ſaid A. D. and againſt the peace of our ſaid lord 
| bs the king, his crown and dignity. ; 
; Or ; 
ro- ; 1 
re: Manufactures, | 
7-2 45 
g J. Unlawful combinations. | 
a IL. Leaving worꝶ unfiniſhed. | ; 
ſci- II. Employing artificers retained by others. 9 
ap- Is, Wages to be paid in money. | | | 
V. Over-charging employers. 1 
VI. Aſaulting maſters or fellow journeymen. | 
VII. Embezzling materials or tools, \._ | 4 
VII. Receiving embexzled goods, &c. 4 
n. IX. Goods, &c. found upon ſearch. 
5 A. Damaging or deſtroying goods, &c. 
J. Unlawful combinations. 
1. D the 3 G. 2. c. 14. /. 1. Whereas workmen, artificers, and others, con- 
, cerned in ſeveral trades and manufactures, have without any charter 


ir authority formed themſelves into unlawful clubs and ſocieties, and have pre- 
ſumed contrary to law to enter into combinations, and to make by-laws, by +» 
which they pretend to regulate the trade and the prices of goods, and to advance 
their wages unreaſonably, and many other things to the like purpoſe ; all con- 
tracts, covenants, or agreements, and all by-laws, rules, or orders, in 
uch unlawful clubs or ſocieties, made or entered into by any perſons 
7 any trades and manufactures, for regulating the ſaid trade, or 
for regulating or ſettling the prices of goods, or for advancing their 


— 
* 


{| 


17 or for leſſening their uſual hours of work, ſhall be illegal and 
od, 


2. If 


„* 
— ——— — 
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2. If any perſons concerned in trades and manufactures, ſhall keey up 
continue, act in, make, enter into, ſign, ſeal, or be knowingly 2 
cerned in any contract, covenant, or agreement, by-law, or order of an 
club, ſociety, or combination, by this act declared to be illegal, or ſhall 
attempt to put any ſuch illegal agreement, by-law, or order in execution, 
every perſon ſo offending, being thereof convicted upon the oath of one 
credible witneſs, before any two juſtices of the peace for the county or 
place where ſuch offence ſhall be committed, upon any proſecution with. 
in three calendar months after the offence, ſhall by order of ſuch juſtices, 
at their diſcretion, be committed either to the houſe of correction, there 
to be kept to hard labour for any time not exceeding three months, or 
to the common gaol of the county or place where ſuch offence ſhall be 
committed, without bail or mainprize, for any time not excecding three 
months. / 2. | 

3. And by the 17G. 2. c. 8. {4 All meetings and aſſemblies, where 
three or more perſons not incorporated by charter aſſemble or meet toge- 
ther, and make any by-law or order, or give any direction any way re- 


lating to journeymen, or apprentices, or ſervants, or for the collection of. 


money for the ſupport of journeymen who do not work at their ſeveral 
trades, or of apprentices, or of ſervants who are out of ſervice, or under 
pretence of providing for the wives and children of ſuch journeymen, 
apprentices, or ſervants, or for the uſe of any members of ſuch ſocieties 
upon any pretence, ſhall be deemed as unlawtul aſſemblies. 

(2) And the houſes ,where ſuch perſons to the number of three or 
more uſually meet, ſhall be adjudged common nuiſances, and the maſter 
or miſtreſs of ſuch houſe, if it be made appear that he or ſhe knowingly 
permitted ſuch aflemblies, ſhall be proſecuted by preſentment or indict- 
ment for ſuch offence, and being thereof convicted, ſhall be puniſhed as 
thoſe who keep common bawdy-houſes are puniſhable. ibid. 

(3) And all perſons as well journeymen, apprentices, and ſervants, 
who receive wages, as others not incorporated by charter, who enter into 
any contract, covenant, or articles, any way relating to journeymen, ap- 
prentices, or ſervants, or who ſhall collect or pay any money for the fup- 
port of the perſons meeting in ſuch clubs or ſocieties, being convicted of 
ſuch offence before two Juſtices, in the manner by the act 3 G. 2. C. 14. 
directed, and within the time by the ſaid act limited, ſhall be puniſhed 
in ſuch manner as by the ſaid act is directed. ibid. . 

4. It ſhall be lawful for ſuch juſtices, and they are required upon any in- 
formation given them againſt perſons ſo offending, to iſſue ſummonſes to 
any perſons to appear before them as witneſſes on ſuch proſecution. / 4. 

(2) And in cafe perſons ſo ſummoned ſhall neglect to appear, being 
duly ſerved with ſuch ſummonſes, ſuch perſons ſhall forfeit for ſuch ne- 
glect forty ſhillings to the informer, to be levied by diſtreſs and fale of the 
offenders goods, by warrant of the ſaid juſtices. iid. 

(3) And in caſe no ſufficient diſtreſs can be found, ſuch juſtices are re- 


quired by warrants, to ſend the ſaid offenders to the common gaol for one 


month, unleſs ſuch offenders ſhall ſooner ſubmit to be examined. ibid. 
5. Provided 
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5. Provided, that nothing ſaid by any perſon who ſhall be examined 


ep u 

7 fo. 25 4 witneſs on any ſuch indictment, or before ſuch juſtices, ſhall be given 

of any in evidence againſt ſuch perions who ſhall be ſo examined, on any infor- 

r ſhall mation or indictment he may be charged with, or before any two juſtices 

ution, on this or the former act. /, 5. 

f One : + | 18 a 

ity or By 19 & 20 C. 3. c. 19. , 1. To ſecure to every man full enjoyment Combina- 3 

with. of property in his own labour, find employment for the induſtrious, tions, Wi 

ltices, bread for the poor, and to extend throughout this antient kingdom all 4 

there the beneſits of free trade: all ſort of combination in trade, as well 9 

18, or among maſter manufacturers as journeymen, are publick nuiſances, and Fi 

all be ought to be ſuppreſled ; and it is the duty of all ſheriiis, mayors, juſtices — 

three of peace, conſtables, and other civil magiſtrates and officers, to oppoſe | F 
and proſecute to conviction and puniſhment all perſons, henceforth con- 1 

Vere cerned in the ſame. ; | 1 

toge- 2. Set. 2. The following acts ſhall be conſidered evidences of unlaw- Adds. Evi- 1 


ful combination, and ſufficient for conviction; viz. the becoming or con- dence of un- 


y re- | | 
on of tinuing of any club, committee, aſſembly, or ſociety for regulating Huful combi- ; 
veral concerns of trade, or matter relative to the ſame, other than ſuch as are — 4 
nder agreeable to law; levying, or aſſiſting in levying, demanding, or collect- + 
men, ing money or contributions. from maiter, employer, undertaker, jour- | + 
cties neyman, or,other, by or for ſupport of ſuch club, committee, aſſembly, 3 
aſſociation, or combination, or any regulation by any ſuch, or as a fine 
2e Or or penalty by the ſame, or the ſeizing or taking away any implement of 
aſter work, or pledge, diſtreſs or ſecurity for ſuch contribution, aſſeſſment, or 
ngly fine; or compelling or attempting to compel payment by force, threat, 
dict. menace, or any puniſhment, or refuſing to work with, or ſuffer to work, 
d as any perſon refuſing to pay ſuch fine, or with maſter employing ſuch 
perſon ; reſtraining or attempting to reſtrain any from taking apprentice 
nts, or number of apprentices he may judge convenient, or refuſing to work 
into with ſuch perſon, or thoſe employing him on that account; preventing 5 
p- or attempting to prevent any native or re 2h or any woman from 
ſup- exerciſing any trade, or working at any buſineſs, other than as reſtrained 
Hof by law, or the particular charter law of any corporation; ſuch preventi- 
14. on alſo to be made in a legal method only, and according to known pro- 
hed ceſs of civil power, ard by perſons qualified ; unlawfully preventing, or 
attempting to prevent, introduction or uſe of machinery, or new inſtru- 
In- ment or implement of trade, or method of carrying on any work, ſo 
to that any man may be obſtructed from full exerciſe and benefit of his inge- 
4 nuity or ſkill, or ingenuity or contrivance of others; wiltully and mall; 
ng ciouſly deſtroying or injuring, or attempting to deſtroy or ure; manu- 
ne- factures, implements, materials, or ſtock of any manufacturer, mer- 
he chant, ſhopkeeper, or warehouſe-keeper, or other perſon in trade, or 
- Preventing or attempting to prevent ſuch perſon from freely carrying 
le any of the ſaid articles to or from any market or place; making bye- 
ne laws or orders pretending to regulate trade, price of goods, Jabour, or 
| Wages, or for advancing wages, or leſſening uſual hours of work, enter- 
ed ing into, continuing in, acting under, making, ſigning, ſealing, or 


4 knowingly 
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knowingly concerned in contract, covenant, or agreement, byeflaw, 
ordinance, rule, or order of any club, ſociety, or combination by law 
declared to be illegal, null, or void; departure of undertaker, journey. 
man or apprentice ſrom ſervice before end of the term of which he is or 
ſhall be hired or retained, or quitting work for three days, or returning 
work before compicatiy ſiniſhed, without conſent of perſon by whom en. 
ployed, unleſs tor reatonable and ſufficient cauſe ; ſummoning or other. 
wiſe inviting, or cauſing to be, artificer, manufacturer, journeyman, 
zpprentice, labourer, or other uſually employed in any trade or buline;, 
to appear at meeting to enter into or conſult on any combination, rule, 


agreement, or affociation, co aſcertain price of labour, or workmanſhip, 


or make any regulation in any wiſe reſpecting any trade or buſineſs, or 
perſons employed therein; adminiſtering, or cauſing to be, oath or de- 
claration to any ſuch, tending to fix the price of wages, labour, or 
workmanſhip, or make rule, order, agreement, or regulation reſpecting 
any trade, manufacture or buſineſs, or perſons employed; iſſuing or de- 
livering, or cauſing to be, ticket, certificate, or token (except ſuch as 
by order of the corporation whereof ſuch perſon is a member) of his be- 
ing licenſed to work at reſpective trade; making or joining in unlywtul 
rule, order, agreement, or regulation relating to prices or wages, or in 
any particular relating to any trade, manufacture, or buſineſs; or deli- 
vering, or cauſing to be, to any perſon, any ticket, token, printed 
advertiſement, or writing, containing rule, regulation, or agreement 
by artificer, journeyman, or labourer, concerning any trade, or. buſineſs, 
or any table or general regulation of price; or making or aſſiſting in 
making or in carrying into execution any ſuch table or general regulati- 
on of price; or making or aſſiſting in making or in carrying into execu- 
tion any ſuch table or general regulation ; hindering or attempting by 
force, menace, or otherwiſe, manufacturer, or labourer from working 


at ſuch prices as aſcertained by law, or as they agree for with employers, 


or at ſuch work as employers direct in their callings ; corrupting or en- 
deavouring to corrupt, or by threats or other means, endeavouring to 
influence apprentices to neglect work, or leave their maſters, and endea- 
vouring to deter from binding young perſons apprentices to any buſineſs, 
or to deter journeymen or others to go in place of any, who have turned 
out or left work, or on any account from entering into other mannfac- 
turer or undertaker's employment ; obſtructing apprentice from learning 
his trade, or working with journeymen employed by the maſter ; un- 
lawtully aſſembling in any number exceeding ſeven perſons for any com- 
bination, or carrying any ſuch into execution, or making or enforcing 
regulation relative to the ſame. Fs 

Sect. 3. It ſhall be lawful for every manufacturer, as well journeyman 
as maſter, to take as many apprentices, male or female, as they think fit, 
in any trade, whether ſuch maſter or apprentice be proteſtant or papiſt; 
any ſtatute, uſage, cuſtom, charter, bye-law, order or regulation, to 
contrary notwithſtanding. | | | 

Sect. 4. All rules, bye- laws, and regulations contrary to theſe proviſi- 
ons, and oaths for obeying or carrying into execution, ſhall be conſider- 
ed as null and void. 

| 1 \ Sect . 13. 
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SA. 13. Wherever any particular act of unlawful combination of Magiſtrate 
maſters or journeymen, for which no ſpecifick puniſhment is pointed out may puvilh as 
by this or any other act, it ſhall be lawful for any chief magittrate or juſ- OR 
tice within their juriſdictions in a ſummary manner to examine and 
determine, and fine every perſon convicted upon oath of one or more 
credible witneſſes, or confeſſion ; if a maſter not excecding five pounds; 
if a journeyman, Or inferior artiſicer, not exceeding fort; ihillings ; one 
moiety to informer, the other to poor of the parith ; and in caſe the fine 
{hall not be paid, to commit to Bridewell, houſe of correchlon, or com- 
mon gaol, where offence committed, not exceeding three months. 

Seck. 14. Wherever any ſentence of conviction thall be pronounced Net of fame 
under this act by any ſingle alderman, or juſtice, ſuch jultice muit be a trade. 
perſon not concerned in that particular branch of trade to which che com- 
plaint refers, and no magittrate,in ſuch cate ſhall pronounce ſen— 


tencc. 


By 25 G. 3. c. 48. / 18. For relief of all guilty of any unlawful com- Perſons in 
binations or acts deſcribed as evidence of unlawful combination by nine- comb u*tion 
teenth and twentieth of his Majeſty, and who repent, and are willing to Pe 59 
act conformable to law, it ſhall be lawful for every perſon, who has pre- . 
vious to twenty-fifth of March, one thouſand ſeven hundred and eighty ing by affida- 
five, entered or acceded to any combination contrary to ſaid laſt mentioned vit may plead 
or any other act, or into any illegal agreement to force others to accede me iu bar. 
to ſuch, or illegal agreement, or illegally adminiſtered, or threatened by 1 
letter, or otherwiſe, or forced any perſon to take any illegal oath relative 1 
to ſuch combination or agreement, or to the import or non- import of 
goods of any ſort, to enter with ſaid truſtees his affidavit, declaring he 
will not abide by or obſerve ſuch combination or agreement, and will not 
enter into any ſuch, nor force or threaten, or aſſiſt in forcing or threat- 
ening, any to take illegal oath, enter into engagement or promiſe relative 
to ſuch agreement or combination, or te the import or non-import of 
any goods, or to buying or not buying the ſame from particular perſons 
or places; and the entry of ſuch aftidavit together with the aſſidavit ſhall 
be a ſuſſicient plea in bar of any action, ſuit, or proſecution commenced 
zamſt ſuch perſons for or on account of any offences aforeſaid previous 
toſaid twenty-fifth of March. 

_ SQ. 19. In every ſuit by any maſter againſt working manufacturer or Actions by 
journeyman, or by journeyman or working manufacturer againſt a maſ- maſters, &c. 
ter or employer for work done or undertaken, or omitted or neglected 
to be, or for materials damaged or embezzled, or for wages, the plain- 
tiff ſhall, before allowed to commence ſuch in any court of law, file aft- 
cavit, that ſince commencement of this act he or ſhe has not entered into 
or acceded directly or indirectly to any unlawful combination, or forced 
or endeavoured to force any perſon to accede to ſuch, or to take any com- 
pulſory or illegal oath, and that he or ſhe has not ſince entered into any 
reement not to buy goods from particular perſon or place; and if in 
auy ſuch ſuit defendant ſhall prove, that plaintiffs have committed as 1 
. 4 6 2 11 
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faid acts ſince, notwithſtanding ſuch affidavit filed judgment ſhall de given 
for defendant with full coſts. : 


Said att of 25 6 3. c. 48. as to combinations, continued by 26 G. 3. c. 46. 
fe 9. and 27 G. 3. c. 13. f. 7. and 28 G. 3. c. 26. /. 9. 


II. Leaving work unfiniſhed. 
1. By the act 3 G. 2. c. 14. , 3. If any perſon actually retained or em. 


ployed as an artiſicer, workman, ſervant, or labourer, in any trades or 
manufactures, ſliall depart from his ſervice before the end of the time for 
which he ſhall be hired or retained, or ſhall quit his work for the ſpace of 
three days, or return his work before the ſame ſhall be compleatly finiſh. 
ed, without the conſent of the perſons by whom he ſhall be ſo employed 
or retained, unleſs it be for ſome ſufficient cauſe to be allowed by two 
juſtices of the peace in their reſpective juriſdictions, every perſon fo 
offending, being thereof lawfully convicted before two juſtices as atore. 
faid, ſhall forfeit five pounds, one half thereof to the informer, and the 
other half to the poor of the pariſh ; which five pounds the ſaid juſtice; 


are required to levy by their warrants, for diſtreſs and ſale of the offen- 


ders goods, and for. want of ſufficient diſtreſs, to commit the parties 
offending to the houſe of correction, there to be kept to hard labour for 
any time, not excecding three months. 5 

2. Provided, that if the perſons ſo employing or retaining any ſuch 
artificer, ſervant, workman, or labourer, ſhall not conſtantly furniſh 
him with proper materials, or ſhall not pay and diſcharge all ſuch wages 
and hire as the ſame ſhall become due, according to agreement, ſuch 
want of materials or non-payment of wages being ſirſt proved before 
two juſtices, in every ſuch caſe, ſuch artificer, &c. ſhall not be liable to 
the penalties before mentioned, for departing from his ſervice or quitting 
or returning his work as aforeſaid. /. 4. 

3. It ſhall be lawful for the perſons ſo employing any ſuch artificer, 
Ec. to employ any other perſons to finiſh and compleat ſuch work as hall 
be ſo left by any ſuch artificer, c. and the perſon who ſhall be employ- 
ed to finiſh ſuch work, though not free of any corporation, ſhall not be 
liable to any fines and penalties that may be impoſed by any court or cor- 
poration for his finiſhing the ſaid work. /. 5. _ 

(2) And if any diſpute ſhall ariſe between any maſter-workman or other 
perſon employing any ſuch artificer, Ec. about the goodneſs of mater! 
als, or whether the ſame be fit, or a ſufficieni quantity given for the work 
for which they are intended, upon application made by either of the par. 
ties to one juſtice, ſuch juſtice is required to give directions to the maſter 
and wardens of the corporation or trade profeſſed by either of the parties, 


and in ſuch places where no corporation is ſubſiſting, then to any other 


experienced perſon to examine into the premiſſes, and the deciſion ſo 
made therein by the ſaid maſter and wardens or other experienced perſon 


is to be definitive. ibid. | 
4. In 


iven 
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In caſe of ſuch diſputes, if any workman ſhall provide ſtuff or ma- 
terials without the conſent of the employer, before the determination 
frſt had as aforeſaid, under pretence of making a particular charge 
thereof or otherwiſe, it ſhall be lawful for ſuch employer or maſter. 
workman to refuſe payment for the ſame, and to plead the general iſſue 
in any action to be brought upon account thereof, Sc. /½ 6. 

F. And by the 31 C. 2. c. 5. f. g. If any perſon, who ſhall be hired, 
retained, or employed to prepare or work up any of the manufactures 
herein before mentioned, for any one maſter, ſhall neglect or refuſe the 
erformancè thereof, by procuring or permitting himſelf or herſelf to be 


ſubſequently retained or employed by any other perſon, before he or ſhe 
have compleated the work which he or ſhe was firſt and originally ſo 
hired, retained, or employed to perform, and which was firſt delivered 


to hiin or her, the perſon ſo offending, being thereof lawfully convicted 
by the oath or (being of the people called Care) affirmation of one 


credible witneſs, before one juſtice of the peace of the county where the 


offence ſhall be committed, the perſons ſo convicted, ſhall be ſent to the 
houſe of correction, there to be kept to hard labour, for any time not 
exceeding one month, 


6. Provided, that no perſon ſhall, by virtue of any act heretofore made, 


or of any thing herein contained, ſuffer, or be liable to ſuffer twice for 
one and the ſaine fact or offence. 


1 Empioying artificers retained by others, 


By the act, 3 G. 2. c. 14. , 7. If any maſter-workman, or other 
perſon by his direction or with his privity, ſhall knowingly receive, em- 
ploy, or entertain, any artificer, workman, ſervant, or labourer, already 


employed or retained by another, during the time he is ſo employed or 


retained, without leave of the perſons by whom he is ſo employed or re- 


tained, every ſuch offender being thereof convicted, ſhall for every ſuch - 
alt thereof to be given to the perſon - 


oftence forfeit five pounds, one 
aggrieved, and the other half to the poor of the pariſh where ſuch offence 
call be committed, the ſame to be levied by diſtreſs and fale of the offen- 
ders goods and chattels, by warrant of any one juſtice ; and for want of 


diſtreſs ſuch juſtices ſhall commit the perſons ſo offending to the common 
gaol of the county or place where ſuch offence ſhall be committed, for 


any time not exceeding three months. 


By 25 G. 3.-c. 48. , 20. If any maſter manufacturer or other in city 
or liberties of Dublin in any manufacture carried on there, ſeduce or 
attempt to ſeduce any journeyman from employment of any other within 
faid city or liberties, he or ſhe ſhall forfeit fifty pounds for every offence ; 


and if a freeman of or of any corporation in ſaid city, ſhall ceaſe to con- 
tinue ſo, and be diſqualified from exerciſing, uſing, or enjoying any right, 
franchiſe, or emolument by or in conſequence thereof. 


FV. Wages 


553 


ry N — = 1 
25 2 n 2 , N 5 
N 3 . T _ * 2 1 
>> $4, * 3 - 
7 — 2 — mg > 2 5 A 
3 . = 3 ** - 2 — _ 
l 7 — 7 — . * >. . — 2 * 
* i — F< 4-Y i . — 2 3 — -- . 
* 44 - -P — t 4 * NN — . — 
"a 7 1 11 - - Ly * = CL OO 
. — —— 3 * a n 
* — © 3; 


Manukactures. 


IV. Wages to be paid in money. 


1. By the act, 3G. 2. c. 14. / 9. Every perſon concerned in employ. 
ing any artificers, workmen, ſervants, or labourers, in any trades gr 
manufactures, ſhall pay unto all perſons by them employed in the trade; 
and manufactures aforeſaid, the full wages or other price agreed on jy 
money, and ſhall pay the ſaid wages or other price agreed on, or any 
part thereof, in goods, or by way of truck, or in any other manner 
than in money, or make any deduction from ſuch wages or price, on ac. 
count of any goods ſold or delivered previous to ſuch agreement by any 

erſon whatſoever, or in order to pay any alehouſe or tavern ſcores, or 
other debts, without the conſent of the perſons ſo by them hired and 
employed. - | 

2. It ſhall be lawful for any two juſtices of the peace, and they are 
hereby required upon complaint made for that purpoſe, to ſummon be— 
tore them the parties offending, he or ſhe not being a peer or peereſs of 
this realm, and for non-payment of ſuch wages, or price agreed on in 
money, or ſufficient ſatisfaction given for the ſame, to the good liking of 
the parties aggrieved, to iſſue their warrants for levying ſuch wages or 
price agreed on, due as aforeſaid, provided the ſame {hall not exceed 
three pounds, by diſtreſs and ſale of the offenders goods; and for want 
of ſufficient diſtreſs, to commit the parties offending to the common 
gaol of the county or place where ſuch offence ſhall be committed, until 
they ſhall pay ſuch wages or price agreed on, in money as aforeſaid, or 
give full ſatisfaction for the ſame, to the good liking of the party 
aggrieved, / 10. f | 

3. Provided that it ſhall be lawful for any perſon aggrieved by any or- 
der to be made by two juſtices in purſuance of this act, to appeal to the 
juſtices at the next general quarter-ſefſions to be holden for the county or 
place where ſuch. order ſhall be made, giving reaſonable notice of {ſuch 
appeal, the reaſonableneſs of which notice thall be determined by the 


Juſtices at the quarter-ſefſions to which the appeal is made; and if it ſhal 


appear to them that reaſonable time of notice was not given, they ſhall 
adjourn the ſaid appeal to the next quarter-ſefſions, and then and there 
finally determine the ſame ; and the juſtices who in the general quarter- 
ſeſſions ſhall hear the matter, fhall have power to award reaſonable colts 

to either party. / 11. 7 
4. And by the 17 C. 2. c. 8. /, 7. In caſe any perſons concerned in 
employing any artiſicer, workmen, ſervants, or Jabourers, in any trades 
or manufactures, ſhall pay any ſuch artificer, &c. their wages, or other 
price agreed on, or any part thereof, either in goods or by way of truck, 
or in any other manner than in ready money, and ſhall be thereof con- 
victed upon the oath of one credible witneſs before any two juſtices of the 
peace for the county or place where ſuch offence ſhall be committed, upon 
an information exhibited within three calendar months after ſuch offence 
committed, and which ſuch juſtices are required to take, hey ſhall forfeit 
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ten pounds, to be paid to the informer, to be levied by warrants of ſuch 
«ices for diſtreſs and fale of the offenders goods. | 

5. Provided that it ſhall be lawful for any perſon aggrieved by any ? 
order to be made by any two juſtices in relation to workmen or artificers i 
wages, Or paying them in truck inſtead of money, to appeal to the juſ- F 
ices at the next general quarter-fefſions to be holden for the county or ; 4 
place where ſuch order ſhall be made, Who are hereby empowered to de- 'Þ 
termine the ſame, and to award reaſonable coſts to either party who ſhall 


appear to be aggrieved. 


J 4% ow on Ty 2x” 


14 V. Over-chargins employers. 


By the act, 3 G. 2. c. 14. / 12. No maſter-workman, overſeer, or 
undertaker of any work, who ſhall employ any workmen or journeymen 
under him at daily or weekly wages, ſhall upon any pretence charge his 
employer with any further ſums of money for the wages of ſuch work- 
men or journeymen, than what ſuch maſter-workman, overſeer or 
undertaker, {hall actually and bona fide pay to ſuch workmen or journey- 
men ; and in caſe ſuch maſter-workman, overſcer, or undertaker, ſhall 
ofend herein, ſuch maſter-workman, overſeer, or undertaker, ſhall. 
forfeit for every ſuch offence ten pounds, to be recovered by civil bill in 
ſuch manner as {ſmall debts are recoverable. 


VI. Affaulting maſters or fellow-journeymen. 


By the act, 5 G. 2. c. 4. , 13. If any undertaker or journeyman ſhall 
rike or aſſault any other journeyman for working for their employer, 
or ſhall be any way aiding or aſſiſting therein, or if any undertaker or 
journeyman ſhall aſſault his maſter or employer, for employing whatſoe- 
ver perſons he ſhall judge proper in his work and ſervice, every perſon 
offending, being thereof upon complaint of the parties aggrieved law- 
fully convicted upon the oath of one credible witneſs, before any two 
Jultices of the peace for the county or place where ſuch offence ſhall be 
committed, within three months after the offence committed, ſhall for 
frery ſuch offence forfeit forty ſhillings, one half thereof to the perſons 
gneved, and the other half to the poor of the pariſh where ſuch offence 
tall be committed; and for default of payment thereof, ſuch offenders 


b hy committed to the common gaol for any term not exceeding three 
months. | | 


VII. Enbezzding materials or tools. 


1 By the act, 31 G. 2. c. 10. . 1. If any perſon, who ſhall be 
a or employed to make felt or hat, or to prepare or work up any 
an, cotton, furr, iron, woollen, mohair, or. filk manufactures, or 

any 
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rant under their hand and ſeal, to commit the perions ſo convicted to the 


to be publickly whipped at the market-place, or ſome other publick place 


tioned, in order to prepare, work up, or manufacture the fame, ſhall 


1aid materials as ſhall not be uſed as aforeſaid, to the perſons intruſting 


within the ſaid county, to iſſue his warrant for apprehending and bf! 
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any manufactures made up of cotton, furr, wool, mohair, or ſilk, or of 
any of the ſaid materials mixed one with another, ſhall purloin, embes. 
zle, ſecrete, ſell, pawn, exchange, or otherwiſe unlawfully diſpoſe of 
any of the materials, with which they ſhall be reſpectively intruſted, 
whether the ſame, or any part thereof, be or be not firſt wrought into 
merchantable wares, or ſhall ſecrete, ſell, pawn, exchange, or otherwiſe 
unlawtully diſpoſe of the working-tools with which they ſhall be reſpec. 
tively intruſted, and ſhall be thereof lawfully convicted, by the oath (or 
if the owner thereof be of the people called Quakers) ſolemn aſſir mation 
of the owner of ſuch goods or materials, or by the oath or affirmation 
of any other credible witneſs, or by the confeſſion of the perſons charged 
with ſuch offence, before any juſtice of the peace of the county, town, 
or place where ſuch offence ſhall be committed, or where the perſons ſo 
charged ſhall reſide or inhabit (which oath or afhrmation the ſaid juſtice 
are required to adminiſter) it ſhall be lawful for the faid juſtices, by war. 


houſe of correction, or other publick priſon of ſuch county or place, 
there to be kept to hard labour for fourteen days; and alſo to order the 
perſon fo convicted, to be once publickly whipped at the market-p!ace, or 
ſome other publick place of the place where ſuch offenders hall be 
reſpectively committed. 

(2) And in caſe of a further conviction, in manner before preſcrihed, 
for a ſubſequent offence of the ſame kind, it ſhall be lau ful for the juſtice 
before whom ſuch conviction ſhall be had, to commit the perſon ſo again 
offending to the houſe of correction, of other publick priſon as aforetaid, 
there to be kept to hard labour for any time not exceeding three months, 
nor leſs than one month; and alſo to order the perſons ſo again offending, 


of the town, or place where ſuch offenders ſhall be reſpectively commit- 
ted, twice, or oftner, as to ſuch juſtices ſhall appear reaſonable. | 
2. If any perſon intruſted with any of the materials herein before men- 


not uſe all ſuch materials in the preparing, working up, or manufac- 
turing of the ſame, and ſhall negle& or delay, for fourtcen days aiter 
ſuch materials ſhall be prepared, worked up, or manufactured, to return 
(if required by the owners of ſuch materials ſo to do) ſo much of the 


them therewith, ſuch neglect or delay ſhall be adjudged to be an embez- 
zling or purloining of ſuch materials, and the perſons ſo neglccting 0! 
delaying, being thereot convicted, in manner before preſcribed for the 
conviction of offenders againſt this act, ſhall ſuffer the like puniſhments 
perſons convicted of embezzling or purloining any of the materials here. 
in before mentioned are liable to. / 7. | = 
3. It ſhall be lawful for one juſtice of the peace of any county, diviſion, 
liberty, city, town, or place, and he ſhall, upon complaint to him made 
upon oath, or (if the perſon complaining be of the people called Quakers) 


ſolemn affirmation, of any offence herein before mentioned, cominitic 
ng- 
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ing before him, or before any other juſtice of the peace of the ſaid 


county, the perſons charged with ſuch offence; and the juſtices, before 
whom ſuch perſons ſhall be brought, are required to hear and determine 
the matter of every ſuch complaint, and to proceed to conviction and 


judgment thereupon. / 8. 
VIII. Receivi ng embezzled goods, &c. 


1. By the act, 31 G. 2. c. 10. /. 2. If any perſon ſhall buy, receive, 
accept, or take by way of gift, pawn, pledge, ſale, or exchange, or in 
any other manner, from any perſon hired or employed to make any felt 
or hat, or to ni meds or work up any tuſtian, cotton, furr, iron, woollen, 
mohair, or ſilk manufactures, or any manufactures made up of cotton, 


furr, wool, mohair, or ſilk, or of any of the ſaid materials mixed with 


one another, any thrums or ends of yarn, or any other materials of furr, 
cotton, iron, wool, mohair, or ſilk, whether the ſame, or any part 
thereof, be or be not firſt wrought, made up, or manufactured, or any 


working-tools belonging to the ſaid manufacturers, knowing the perſons 


of whom they ſo buy, receive, accept, or take the ſaid goods or mate- 


rials to be hired, or employed, or intruſted as aforeſaid, and not having- 


firſt obtained the conſent of the perſons ſo hiring or employing and 
intruſting them, who ſhall offer to fell, pawn, pledge, exchange, or 
otherwiſe diſpoſe of the ſaid goods or. materials, or ſhall buy, receive, 
accept, or take, in any manner from any other perſon, any of the ſaid 
materials, whether the ſame be or be not firſt wrought, made up, or 
manufactured, or the ſaid working-tools, knowing the ſame to be ſo 
purloined or embezzled ; the perſons ſo buying, receiving, accepting, or 
taking any ſuch goods or materials, or working-tools, being thereof con- 
victed in manner before preſcribed, for the conviction of perſons purloin- 
ing or embezzling the ſaid goods or materials, ſhall, for the firſt offence, 


_ forfeit five pounds. 


(2) And in caſe the ſaid forfeiture ſhall not be immediately paid, the 
jultice, before whom ſuch conviction ſhall be had, ſhall commit the par- 
ties ſo convicted to the houſe of correction, or other publick priſon as 
aforeſaid, there to be kept to hard labour for fourteen days, unleſs the 
laid forfeiture ſhall be ſooner paid ; and if within two days before the 
expiration of the ſaid fourteen days the ſaid forfeiture ſhall not be paid, 
the ſaid juſtices are required to order the perſons ſo convicted to be pub- 
lickly whipped at the market-place, or ſon:e other publick place where 
ſuch offenders ſhall be reſpectively committed, once or oftner, as to ſuch 


Juſtices ſhall appear reaſonable. 


(3) And in caſe of a further conviction for any other ſubſequent 
offence of the ſame kind, the perſons ſo again offending, being thereof 
convicted in manner before preſcribed by this act, ſhall, for every ſubſe- 
quent offence forfeit ten pounds. | | 


« 
. 


(4) And in caſe the ſaid forfeiture ſhall not immediately be paid, the 


juſtice before whom ſuch conviction ſhall be had, ſhall commit the * 
4D 10 


597 


558 


Manufactures. 
ſo convicted to the houſe of correction, or other publick priſon as afore. 


ſaid, there to be kept to hard labour for any time not exceeding three 


months, nor leſs than one month, unleſs the faid forfeiture ſhall he 
ſooner paid. | 
(5) And if within ſeven days before the expiration of the time for 


which ſuch offenders ſhall be ſo committed, the ſaid [forfeiture ſhall not 


be paid, the ſaid juſtices are required to order ſuch offenders to be pub. 
lickly whipped at the market-place, or ſome other publick place where 
they ſhall be reſpectively committed, twice, or oftner, as to ſuch juſtices 
ſhall appear reaſonable. _ 

(7) And the faid reſpective forfeitures of five pounds, and ten pounds, 
when recovered, after ſatisfaction ſhall have been made thereout to the 
parties injured, together with ſuch coſts of proſecution as ſhall be judged 


reaſonable by the juſtice before whom fuch conviction ſhall have been had, 


ſhall be equally diſtributed among the poor of the pariſh or place where 
the perſon ſo convicted ſhall reſide. | 

2. Provided that if any perſon convicted as aforeſaid of buying, receiv. 
ing, or taking to pawn, any of the materials herein before mentioned, 
ſhall think himſelf or herſelf aggrieved by the judgment of the juſtices 
before whom he or ſhe ſhall have been convicted, ſuch perſon ſhall have 
liberty to appeal to the juſtices at the next general or quarter-ſefſions of 
the peace which ſhall be held for the county or place where ſuch judg- 
ment ſhall have been given. | 

And that the execution of the ſaid judgment ſhall in ſuch caſe be ſuſ- 
pended, the perſon ſo convicted, entering into a recognizance at the time 
of ſuch conviction, with two ſufficient ſureties, in double the ſum which 
ſuch perſon ſhall have been adjudged to forfeit, upon condition to proſe- 
cute ſuch appeal with effect, and to be forth. coming to abide the judg- 
ment and determination of the juſtices, in the {aid general or quarter- 
ſeſſions; which recognizance the ſaid juſtices before whom ſuch conviction 
ſhall be had, ſhall hereby be empowered and required to take, and the 


juſtices in the ſaid ſeſſions ſhall hear and finally determine the matter of 


the ſaid appeal, and award ſuch coſts as to them ſhall appear juſt and rea- 


ſonable, to be paid by either party. 


And if upon hearing of the ſaid appeal, the judgment of the juſtices 
before whom the appellant ſhall have been convicted, ſhall be affirmed, 


_ fuch appellant ſhall immediately pay the ſum which he or ſhe ſhall have 


been adjudged to forfeit, together with ſuch coſts as the juſtices in the faid 
ſeſſions ſhall award to be paid by him or her, for defraying the expences 
fuſtained by the defendant or defendants in fuch appeal. ; 
Or in default of making ſuch payments, ſhall ſuffer the reſpective 
pains and penalties by this act inflicted upon perſons who ſhall neglect to 


pay the reſpective forfeitures by this act impoſed upon ſuch as ſhall be 
convicted of buying, receiving, or taking to pawn, any of the goods or 


materials herein before mentioned, which ſhall have been purloined or 


embezzled; and the determination of the ſaid juſtices at the ſaid ſeſſions 


ſhall be abſolutely ſinal and concluſive. | 
IX. Embezzled 


w 
al 
m 
be 
h 
th 
ſe 
be 
ſh 
fu 
in 
to 
ju 


ſon, which maſter or keeper is required to bring, before ſuch juſtices, 
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IX. Embezzled goods, &c. found upon ſearch. 


1. By the act, 31 G. 2. c. 10. / 4. If any perſon ſhall be charged 
with, and afterwards convicted of parenting or embezzling any of the 
aforeſaid goods or materials, or of buying or receiving the ſame, in 
manner before deſcribed, it ſhall be lawful for the juſtice of the peace 
before whom ſuch conviction ſhall be had, to iſſue a warrant under his 
hand and ſeal, directed to any perſon or perſons, impowering them, in 
the preſence of a conſtable, and in the day-time, to enter into, and 
ſearch the houſes, out-houſes, ſhops, cellars, vaults, and other places 
belonging to the perſons ſo convicted ; and if upon ſuch ſearch there 
ſhall be found any thrums or ends of yarn, or any other materials of 
furr, cotton, iron, wool, mohair, or ſilk, or any working-tools belong- 
ing to the ſaid manufactures, it ſhall be lawful for the perſons impowered 
to make ſuch ſearch, to bring ſuch goods or materials before the ſaid 
juſtices, to be by them detained and kept in ſafe cuſtody. 

(2) And if within ten days next after ſuch thrums or ends of yarn, or 
other goods or materials ſhall be fo taken and detained, it ſhall be made 
appear to the ſatisfaction of the ſaid juſtices, that the perſons from whoſe 
houſes, out-houſes, ſhops, cellars, vaults, or other places as aforeſaid, 
the ſaid goods or materials ſhall be ſo taken and detained, are the lawful 
owners thereof, and came to the poſſeſſion of the ſame in an honeſt and 


lawful manner, then all ſuch thrums or ends of yarn, or other materials 


ſo taken and kept as aforeſaid, ſhall be reſtored to the perſons out of 
whoſe cuſtody or poſſeſſion the ſame ſhall have been ſo taken. 

(3) But in caſe it ſhall not be made appear, within the time before 
limited, to the ſatisfaction of the ſaid juſtices, that the perſons convict- 
ed as aforeſaid, are the lawful owners of the ſaid materials ſo taken and 
detained, then the ſaid materials ſhall be adjudged to be purloined or 
embezzled, and it ſhall be lawful for the ſaid jultices, to direct all ſuch 
thrums or ends of yarn, or other materials, to be publickly ſold, and the 
money ariſing from ſuch ſale (the charges of ſuch ſale being firſt deduct- 
ed) to be equally diſtributed among the poor of the pariſh or place where 
ze perſons ſo convicted reſide. 


2. Provided, that the ſaid juſtices ſhall, within three days after ſuch 


materials ſhall be brought to them, as aforeſaid, give notice thereof in 
writing, under their hand and ſeal; to the perſons convicted as aforeſaid, ap- 
pointing in ſuch notice, a time and place for their attending, in order to 
make out, and prove their property in ſuch materials fo taken and de- 
tained, which time ſo to be appointed ſhall be within fourteen days, and 
not leſs than ten days after ſuch notice given. /. 5 


(2) And if the perſons ſo convicted, fhall be detained in any houſe of 


correction, or other priſon, as aforeſaid, the ſaid juſtices ſhall alſo cauſe 
a copy of the ſaid notice, atteſted under their hand and ſeal, to be deli- 
vered to the maſter or keeper of ſuch houſe of correction, or other pri- 
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the perſons named in ſuch notice, at the time and place therein ſpeciſied, 
if the perſons named in ſuch, notice be then in the cuſtody of ſuch maſter 
or keeper. Xe 

(3) And if any ſuch maſter or keeper ſhall neglect or refuſe ſo to do, 
ſuch maſter or keeper ſhall, for every ſuch' neglect or refuſal, forfeit to 
the perſons reſpectively named in ſuch notice, the full value of the mate. 
rials ſo taken, detained, and ſold, to be recovered by diſtreſs and ſale ot 
the goods and chattels of ſuch maſter or keeper, by warrant under the 
hand and ſeal of the juſtice ſigning ſuch notice, in caſe the ſaid forfeiture 
ſhall not be imn.ediately paid. 

4. Provided alſo, that if any perſon ſhall think himſelf or herſelf ag. 

ieved by the judgment or order of the ſaid juſtices, relating to the fale 
or diſpoſal of the ſaid materials, ſo found and detained, ſuch perſon ſhall 
have liberty to appeal againſt the judgment or orderof the ſaid juſtices, to 
the juſtices of the peace in the general or quarter-ſeſſions of the peace, 
which ſhall be held for the ſame county or town, next after ſuch judg. 
ment or order ſhall be made. X{. 6. 

(2) And that in the mean time, the ſale and diſpoſal of ſuch materials 
ſhall be poſtponed, notice in writing under the hand of the perſon in. 
tending to appeal, by ſuch his or her intention, being given to 
the juſtice by whom ſuch order ſhall have been made, before the time ap. 
pointed for the ſale and diſpoſal of ſuch materials, and the juſtices of the 
ſaid ſeſſions of the peace ſhall hereby be authorized to ſummon and exa- 
mine witneſſes upon oath (or being of the people called £zyakers, upon 


their ſolemn affirmation) and to hear and finally determine the matter of 


the ſaid appeal. 25 | 
(3) And in caſe the ſaid appellant ſhall not proſecute ſuch his or her 
appeal, or for any other cauſe, the judgment of the ſaid juſtices, by 


whom ſuch order ſhall have been made, ſhall be affirmed, it ſhall be law. 


ful for the juſtices in the ſaid ſeſſions, to award ſuch coſts, as they in their 
diſcretion {hall think reaſonable, to be paid by the appellant for defraying 
the expences ſuſtained by the defendants in ſuch appeal, and the de- 
termination of the ſaid juſtices, at the ſaid ſeſſions, ſhall be final. 


\ 


X. Damaging or deflraying goods, &c. _ 


1. By the act 3 G. 2. c. 14. / 8. If any artificer, workman, ſervant, 
or labourer, hired, retained, or employed in any trades and manufac- 


- tures, ſhall wiltu:ly damnify or deſtroy without the conſent of the per- 


ſons by whom he ſhall be ſo employed, any of the goods or work com- 
mitted to his charge, or wherewith he ſhall be intruſted, every ſuch 
offender and his accomplices being thereof convicted as is before ment!- 
oned, ſhall forfeit to the owners of ſuch goods or work ſo damnified or 
deſtroyed, double the value thereof, to be levied by diſtreſs and ſale of 


the offenders goods, by warrant of any two juſtices, and for want of ſut- 


ficient diſtreſs, ſuch juſtices ſhall commit the parties ſo offending to the 


houſe of correction, there to be kept to hard labour for any time not ex- 


ceeding three months, or until ſatisfaction be made to the parties 2g- 
gr teved, | : | * 
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2. And by the 31 G. 2. c. 10. /. 13. If any perſon ſhall by day or by 
night, break into any houſe or ſhop, or enter by force into any houſe or 
ſaop, with intent to cut or deſtroy any fuſtian, cotton, woollen, mohair, 
or {ilk goods, in the loom, or any tools employed in the making thereof, 
or ſhall wiltully and maliciouſly cut or deſtroy any fuſtian, cotton, wool- 
len, mohair, or ſilk goods, in the loom, or on the rack, on which any of 
the aforeſaid goods are hanged, in order to dry, and ſhall wilfully and 
maliciouſly break or deſtroy any tools uſed in the making of fuſtian, cot- 


ton, woollen, mohair, and filk goods, not having the conſent of the 
owner ſo to do, every ſuch offender, being thereof lawfully convicted, 


ſhall be adjudged guilty of felony, without benefit of clergy. 


By 19 & 20 G. 3. c. 1 9. J 5. Whereas by an act thirty-firſt George the 


ſecond, if perſons break into houſe or ſhop to cut or deſtroy goods in the 
loom, or tools employed in making, or deſtroy goods in loom, or on the 
rack, and any tools uſed in making, fhall be adjudged guilty of felony 
without benefit of clergy ; the proviſions of which by another act thirty- 


third of his ſaid Majeſty are extended to breaking into houſe or ſhop to 
cut or deſtroy linen, hempen, or cotton yarn, or cloth, or manufacture; 
and it is expedient to extend the proviſions of ſaid act further: if any 


perſon by day or night break or enter by force into houſe or ſhop to cut 


or deſtroy any manufacture of iron, leather, or other manufacture made 
for publick ſale or tools employed in making, or wilfully or maliciouſly 
cut or deſtroy any of ſaid manufactures or tools uſed, mill, engine, or 
device for making or perfecting, or to be employed in any manufacture, 


or aid, aſſiſt, or abet any therein, or ſo injure or deſtroy ſuch manufac- 


tures on highway or road, or at publick houſe or inn, where carried to- 
wards Dublin, or the port thereof, or other port or place for conſumption - 


or exportation, not having conſent of owner,-or maim or wound any 


perſon carrying on any manufacture on account of working at or being 
concerned, or any perſon concerned in ufing, carrying, or protecting any 

of ſaid manufactures, mill, engine, or device, or ſhall in conſequence of - 
any combination, or the breach of any order, rule, or regulation of the 
ſame, horſe, colt, carry in proceſſion, wound or maim, or endanger the 
life of journeyman, apprentice, or other perſon employed in any ma- 
nufacture, every ſuch offender lawfully convicted ſhall ſuffer death as in 


caſes of felony, without benefit of clergy. 


Marriage. 


1. 1 * the ſtatutes 6 An. c. 16. , 6. If any popiſh prieſt ſhall celebrate ; 


marriage contrary to this act, or ſhall celebrate matrimony be- 
tween any perſons knowing that at the time of ſuch marriage either of 
them is of the proteſtant religion, every ſuch popiſh prieſt ſo offending, 


and being thereof convicted, ſhall be adjudged to be a popiſh * 
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and ſhall ſuffer all the pains, penalties and forfeitures, of a Popiſh 
regular. | 

. Aue by the 8 An. c. 3. /. 26. To the end that no popiſh prieſt 
may pretend that he did not know either of the parties at any time mar. 
ried by him to be of the proteſtant religion, if any popiſh prieſt ſhall be 
proſecuted for offending contrary to the ſtatute 6 Ann. c. 16. and it doth 
appear that the perſons ſo married, or any one of them, were proteſtant 
at the time of the marriage, it ſhall be preſumed and concluded that the 
ſaid popiſh prieſt ſo accuſed did celebrate matrimony between the ſaid 
perſons, knowing at the time of ſuch marriage that they or one of them 
were of the prot-ſtant religion, unleſs the ſaid popiſh prieſt ſhall produce 
and prove certificates, under the hands and ſeals of the miniſters of the 
pariſhes where the parties ſo married did at the time of the ſaid marriage 
reſpectively inhabit or reſide, 1 that the ſaid perſons were not of 
the proteſtant religion at the time of the celebration of the ſaid mar. 
riage. | 
1 Moreover, by the 12 G. 1. c. 3. , 1. If any popiſh prieſt, or re. 
puted popiſh prieſt or perfon pretending to be a popiſh prieſt, or any de- 

raded clergyman, or any layman pretending to be a clergyman of the 
church by law eſtabliſhed, ſhall celebrate or take upon him to celebrate 
any marriage between two proteſtants or reputed proteſtants, or between 
a proteſtant or reputed proteſtant and a papiſt, fuck popith prieſt or reput- 
ed popiſh prieſt, and ſuch degraded clergyman and layman pretending to 
be a clergyman, ſhall be guilty of felony without benefit of the clergy or 
of the ſtatute. 

4. It ſhall be lawful for any two juſtices of the peace, by warrants 
under their hands and ſeals, directed to any conſtable to ſummon perſons 
ſuſpected to be married by ſuch popiſh prieft or degraded clergyman, or 
layman pretending to be a clergyman of the church eſtabliſhed, or to have 
been preſent at the celebration of ſuch marriage, to appear before ſuch 
juſtices at the time and place in ſuch warrant mentioned, not being more 
than ten miles diſtant from their uſual place of abode, and to examine 
ſuch perſons upon oath, where and by what perſons, and with what 
form and ceremonies ſuch marriage was celebrated, and what religion 
the perſons ſo married profeſſed, and who were preſent at ſuch marriage. 


5 

5. If the perſons ſo ſummoned ſhall neglect to appear according to 
ſuch ſummons, or ſhall refuſe to be examined as aforeſaid, or after exa- 
mination ſhall refuſe to enter into a recognizance to proſecute at the next 
aſſizes ſuch as ſhall appear by ſuch examination to have offended contrary 
to this act, ſuch perſons ſo neglecting to appear, having no lawful impe- 
diment, or refuſing to be examined or to enter into recognizance as 
aforeſaid, ſhall be committed by the ſaid juſtices to the common gaol for 
three years, unleſs they ſhall ſooner ſubmit to be examined before the 
faid juſtices, or one of them, or in caſe of their abſence or refuſal before 
ſome other juſtice, and ſhall enter into a recognizance to appear at the 
next general aſſizes to be held for the county where the offence was com- 


mitted, to proſecute ſuch perſons as ſhall appear by ſuch Ds to 
ave 


Marriage. 


have offended contrary to this act, in which caſe it ſhall be lawful for 
ſuch juſtice of the peace by warrant directed to the gaoler to diſcharge 
ſuch perſons from their commitment. 


6. No ſuch examination ſhall ſubject the party examined, to any pro- | 


ſecution, penalty or forfeiture whatſoever, or be admitted to be given 
in evidence againſt the perſon ſo examined, unleſs ſuch perſon ſhall be 
indicted for having committed wilful perjury in ſuch examination. F. 4. 

7. And by the 19 G. 2. c. 13. / 1. Every marriage that ſhall be cele- 
brated after the firſt day of May 1746, between a papiſt and any perſon 
who hath been or hath profeſſed him or herſelf to be a proteſtant at any 
time within twelve months before ſuch celebration of marriage, or be- 
tween two proteſtants if celebrated by a popiſh prieſt, ſhall be abſolutely 
null and void without any proceſs, judgment or ſentence of law whatſo- 
ever. 

8. Nevertheleſs, by the act 23 G. 2. c. 10. , 1. Every popith prieſt 
or reputed popiſh prieſt, who ſhall celebrate any marriage contrary to the 
act 12 G. 1. c. 3. and be thereof convicted, ſuch popiſh prieſt ſhall be 

ilty of felony without benefit of clergy or of the ſtatute, although 
the marriage ſo celebrated by ſuch popith prieſt be declared null and void 
by the act 19 G. 2. c. 123. 


Militia. 
1. Appointmeni of lieutenants and officers. 
II. Forming, training and leading the militia. 
III. Perſons chargeable to find men. 
IV. Providing ſubfitence and carriages. 


J. Seizing horſes and arms. 


* 


VI. Puniſhment of diſobedience and embezzlement. 
VI. Stores for preſerving militia-arms. 


HE militia of this kingdom never having been aſſembled, and there 


being no proſpect that it will, during the continuance of the act 


now in force; I leave the heads as above, but omit abridging the act, 
tonſidering it would be enlarging this work, without being of any uſe. 

The act is the 17, 18 G. 3. c. 13. continued by 21, 22 G. 3. c. 40. and by 
28 C. 3. c. 42. / 6. to 1790. | 


Piller. 


Y an antient ordinance, Hawk. Salk. V. 1. p. 181. The toll of a 
mul ſhall be taken according to the cuſtom of the land, and accord- 

ing to the ftrength of the water-courſe, either to the twentieth or four 
and twentieth corn. " 
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And yet in ſome places the millers do claim and take the ſixteenth 
art: and where the cuſtom hath been ſo uſed time out of mind, per. 
. it may be good and warrantable. Dalt. c. 112. 

And Mr. Dalton ſays, the miller ought to take but one quart for grind. 
ing of one buſhel of hard corn, but it he fetch and carry back the grig 
to the owner, he may take two quarts of hard corn; and this hard corn 
is intended of wheat, rye, meſlin (which is wheat and rye mixed). And 
for malt, the miller ſhall take but half ſo much toll as he taketh for hard 
corn, that is one pint in the buſhel, for that malt is more eaſily ground 
than wheat or ryc : but if the miller do fetch to his mill, and carry back 
the malt to the owner's houſe, then the miller alſo ſhall have double toll, 
Dalt. c. 112. 

But, by Holt Ch. J. the toll of a mill muſt be regulated by cuſtom ; and 
if the miller takes more than the cuſtom warrants, it is extortion : hut 
if it is a new mill, there the miller is not reſtrained to any certain toll ; 
but the perſons who will have their corn ground there, mult comply with 
the miller's demands; and whatſoever he takes, it is not extortion, be- 

cauſe it is the voluntary agreement of the parties. L. Raym. 149. 

In ſome places, the tenants are bound to have their corn ground at the 
lord's mill. As in the caſe of Hix and Gardener, H. 11 J. In an action 
on the caſe for erecting a mill, the lord declared upon a cuſtom for all the 
inhabitants to grind at his mill, and that the defendant had built a mill 
there contrary to the cuſtom ; and this was adjudged a good cuſtom: 
and ſuit to a mill may be by reaſon of tenure or ſervice, and alſo by cul. 
tom, and ſo may well bind ſtrangers. 2 Bult. 195. 

And a new erected houſe within the precincts is within the cuſtom of 
multure; and none may grind elſewhere, but in caſe of exceſſive toll, 


or that the griſt cannot be ground in convenient time. Hardr. 177. 
16 G. 2. K. and Wood. The defendant, being a miller, was indicted for 
changing corn delivered to him to be ground, and giving bad corn inſtead 


of it. It was-moved to quaſh it, becauſe only a private cheat, and not 
of a publick nature. But it was anſwered, that being a cheat in the way 
of trade, it concerned the publick, and therefore was indictable. And 
the court was unanimous not to quaſhit. S. Caſe V. 1. 217. 
Although every larceny implies a treſpaſs, and a felonious taking of the 


thing ſtolen ; yet it hath been reſolved, that even thoſe who ve the 


poſſeſſion of goods by the delivery of the party, as a miller who hath 
corn delivered to him to grind, may be guilty of felony by taking away 
part thereof with an intent to ſteal it. 1 Haw. go. n. 135. % 5. | 

Millers are not to be common buyers of any. corn, to ſell the ſam 
again, either in corn or meal; but ought only to ſerve for the grinding 
of corn that ſhall be brought to their mills. Delt. c. 122. 


Se 
Mines. 


I. Y the act 10 C. I. c. 5. Where proprietors of lands have ſet their 
D lands in fee farm and for teaſes for lives renewable for ever, or 


for a long term for years with an exception of mines or minerals in g's 


— 


7 


Mines. 


fee farms or leaſes, all perſons to whom the rent upon ſuch fee farms, or 
the immediate reverſion in fee ſimple or fee tail expectant on ſuch 
leaſes belong, ſhall have power to open, dig, and work all mines or mine- 
rals which thall be found upon the ſaid lands, and to raiſe and carry away 
the ore thereof, or to demiſe the ſame for thirty one years. / 4. 

(2) And the perſons aforeſaid, and all perſons to whom the ſaid mines 
a minerals ſhall be demiſed as aforeſaid, ſhall have free liberty to build 
ſuch houſes as ſhall be convenient for working the ſaid mines, and to dig 
and make turf for the uſe of the ſaid houſes where the ſame ſhall happen 
to be in bogs or mountains only, making to ſuch perſons as ſhall be inti- 
tled to the poſſeſſion of the lands wherein ſuch mines and minerals ſhall 
be dug for, wrought, or found, ſuch reaſonable allowance for the da- 
mage ſuſtained upon account of digging ſuch mines, and raiſing and 
carrying away the ore, or for the building ſuch houſes, or the digging 
ſuch turf, as ſhall be agreed upon between the parties intereſted therein. 


) And in caſe the ſaid parties do not agree, then ſuch damages ſhall 


be erwins by a jury of twelve legal freeholders of the county upon 
their oaths in the preſence of two juſtices of the peace for ſuch county. 

2. In caſe the ſaid parties do not agree among themſelves, any two 
neighbouring juſtices of the peace for ſuch county are required to iſſue a 
precept in writing under their hands and ſeals, requiring the ſheriff of 
ſuch county to return four and twenty freeholders at ſuch time and place 
as ſhall in ſuch precept be appointed, due notice of which ſhall be given 
to both parties, out of which four and twenty freeholders ſo returned, 
twelve legal and indifferent men ſhall be ſworn to try and aſcertain the 
damages, and the allowance to be made for ſuch damages. | 

(2) And the ſaid two juſtices ſhall certify ſuch findin or inquiſition 
under their hands and ſeals into the king's bench, which ſhall be record- 
ed in the ſaid court, and the like proceſs ſhall iſſue thereon as in caſe of a 
judgment upon a writ of inquiry of damages. 

3. Provided that before th ſaid twelve men ſo ſworn ſhall make any 
return for the aſcertaining of he ſaid damages, fix of them at leaſt ſhall 
view the ſeveral places where the damages are alledged to be done. | 

4. It ſhall not be lawful for any perſons in purſuance of this act, to 
open, ſearch, dig for, or work, any mines or minerals in any ſpot of 


1 whereon any houſe, backſide, garden, orchard, or avenue, 


be, without the licence, or conſent of the tenant or poſſeſſor there- 
of, and of all other perſons who fhall be ſeized of the immediate reverſi- 
on and inheritance of the ſaid lands, expectant on the leaſes made in fee 


fmple or fee tail, firſt obtained in writing. 


A precept 
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A precept to the ſheriff to return a jury of twenty-four free. 
| holders. 


Ey A. B. and C. D. eſquires, two of his majeſty's juſtices of the 
peace, for the county of 


* 


To E. T. eſquire, high-ſheriff of the ſaid county, 


URSUANT 7 an ad of. parliament made in this kingdom, in the tenth 
year of the reign of his late Majeſty King George the jir/t, entitled, An 
act for the further encouragement of finding and working mines and 
minerals, within this kingdom, we do hereby require you to ſummon twenty 


four freeholders of your county to appear before us, at K. in the ſaid county, on 


the day of next, at ten of the clock in the forenoon, to view and 
aſcertain the damages ſuſtained by G. H. of K. -foreſaid, occaſioned by I. K.”s 
opening and working of a mine, in and upon the, lands of L. in this county, where- 
of the ſaid G. H. is tenant, and by carrying away the ore, and by building 
houſes, for working of the ſaid mine, and by digging and making turf for the 
aid houſes ; and that you then return this precept, together with the names and 
additions of the ſaid twenty-four freehalders : hereof fail not. Given under our 
hands and ſeals | us 


The inquiſition and return of the jury. 


County of : A N inquiſition indented, taken at K. in the ſaid county, on 
—to wit. the day of this in/tant before A. B. and 
C. D. eſquires, two of his Majeſty's juſtices of the peace, for the ſaid county, 
( by virtue of an act of parliament made in this kingdom, in the tenth year of 
the reign of his late Majeſty king George the fir/t, entitled, An act for the 
further encouragement of finding and working mines and minerals within 
this kingdom) upon the oaths of I. K. L. M. 12 to the number of twelve] 
good and lawful men of the ſaid county, which jury, being ſworn to enquire, 
view, and aſcertain what damages G. H. of K. aforeſaid, ſuſtained and 
will ſuſtain, by I. K. 's opening and working of a mine, in and upon the lands. of 
L. in the ſaid county, ( aubereqf the ſaid G H. is tenant) and by the ſaid I. K. 
carrying away ore, building of houſes, for working of the ſaid mine, and by 
digging and making of turf, for the ſaid houſes, upon their oaths, ſay that they have 
enquired into and viewed the ſaid damages, which the ſaid G. H. hath ſuſtained, 
and will ſuſtain, on the account aforeſaid : and do aſcertain and appoint that the 
aid I. K. his executors, admini/trators, or aſſigns, ſhall pay or allow unto the | 
aid G. H. his executors, adminiſtrators, or aſſigns, the ſum of ten pounds d 
year for the ſaid damages, to commence from the day of this inſtant—— 
and to be paid or allowed quarterly, by four equal payments, or allawances, 
during the whole time that the ſaid mine and ore ſhall be working Lor, as 11 


my. 7 


e. 


* 


th 


Mines. 
ſhall return. ] In witneſs whereof, as well the ſaid juſtices, as the ſaid jury, 
have hereunto ſet their hands and ſeals, the —— 


The juſtices certificate of the inquiſition. 


To the right honourable T. M. eſquire, lord chief juſtice of his Majeſty's 
court of King's Bench, in Ireland, and the re/ of the judges of the ſame 


court. 
County of 0 JE A. B. and C. D. eſquires, two of his Majeſty's juſtices 
—to wit. of the peace, for the ſaid county, do hereby certify, that 


the annexed inquiſition was taken in our preſence. In witneſs whereof we have 
hereto ſet our hands and ſeals, the day of — 


Miſdemeanor. 


HIS word in its uſual acceptation is applied to all thoſe crimes and 
offences, for which the law has not provided a particular name ; 
and they may be puniſhed according to the degrees of the offence, by 


fine, or impriſonment, or both. Bar. 


Mute. 


HE whole learning relating to this title, will be comprehended in 
A the explication of the ſtatute of We/tminfker 1. c. 12. which is as 
ollows : | 

Notorious felons, and which openly be of evil name, and will not put themſelves 
in inqueſt of felonies that men ſhall charge them with before the juſtices at the 
king*s ſuit, ſhall have ſtrong and hard impriſonment, as they which refuſe to 
frand to the common law of the land. But this is not to be under/tood of ſuch 
priſoners as be taken of light ſuſpicion. 3 Ed. 1. C. 12. 


Felons] This ſtatute extendeth not to treaſon, which is the higheſt of- 
fence ; nor to petit larceny, which is of all felonies the loweſt : but if a 
man ſtand obſtinately mute upon an arraignment of treaſon, or petit lar- 
ceny, he ſhall have the like judgment as if he had confeſſed the indict- 


ment. 2 fl. 177. 2 Haw. 329. n. 464. f. 9, 10. 


This word felons extendeth as well to women, as to men. 2 f. 177. 


Notorious, and openly of evil fame] Therefore no perſon ſhall be put to 
this puniſhment, unleſs the matter be evident or proveable, which it is 
the duty of the judge to look unto, and to examine the evidence which 

| 4 E 2 proves 


Mute. 


proves the priſoner guilty of the fact, before he proceed to the Judgment 


of pain fort & dure. 2 Inſt. 177. 2 Haw. 330. n. 465. J. 14. 


And will not put themſelves in inque/ts] This is called ſtanding mute. 
Now a man may ſtand mute two manner of ways: 
Firſt, when he ſtands mute without ſpeaking of any thing ; and then the 


court ſhall ex icio inquire by the oath of any 12 5 that happen to 


be preſent, whether he do ſo of malice, or by the act of God; and if it be 
found that it was by the act of God, then the judges of the court (who 
are always to be cf counſel with the priſoner to give him law and juſtice) 
ought to inquire touching all thoſe points which he might poſlibly plead 
for himſelf, as whether a felony were done, whether he be the ſame per. 
ſon that is indicted for it, whether he did it, and whether he hath any 
matter to alledge for his diſcharge; and ſuch inquiry ſhall be made, not 
by an inqueſt of office, but by a jury returned by the ſheriff, in the ſame 
manner as if the defendant had actually pleaded ; for ſince it is not his 
own fault that he did not ſo plead, there is no reaſon why his trial ſhould 
be in a more looſe and ſummary manner, or any way leſs regular or 
ſolemn, than if he had ſo pleaded. 2 It. 178. 2 Haw. 327, 328. n, 
461. to 464. 2. H. H. 317. 

But what if all this be found againſt the priſoner, what ſhall be done? 
Whether judgment of death ſhall be given againſt him, though 
he never pleaded, ſeems yet undetermined. 2 H. H. 317. 

But after a man hath confeſſed himſelf guilty, or pleaded and put 
himſelf upon his country, he ſhall not afterwards be demeaned as one 
that ſtands mute, in reſpect of his ſubſequent filence ; but the jury ſhall 
be charged and the trial ſhall proceed, and the like judgment ſhall be 
given as in common caſes. 2 Haw. 327. n. 462. / 4. 

Alſo if the perſon become mute, and not by the act of God, as by 
cutting out his own tongue, he ſhall forthwith be put to his penince, 


2 Hit. 178. 


Another kind of mute is, when the priſoner can ſpeak, and perhaps 
pleadeth not guilty, or pleadeth a plea in law, and will not conclude to the 
ingue/t according to this act, that is, to be tried by God and the country; 
then this act is ſufficient warrant, if the cauſe be evident or probable, to 
put him to his penance : but if he demur in law, and it be adjudged 
againſt him, he ſhall have judgment to be hanged ; and though by his 
demurrer he refuſe to put bimfelf upon the inqueſt according to the let- 
ter of this act, yet foraſmuch as he is out of the reaſon of this act, for 
that he refuſeth not the trial of the common law, the demurrer being al- 
lowed to him by law, and to be tried by the judges, he ſhall not be put 
to his penance, but have judgment to be hanged, and not have pain fort 
& dure. 2 Inſt. 178. | 


At the king's ſuit] This act ſpeaketh only of indictments at the ſuit of 


the king; but the judgment of pain fort & dure was at the common law, 
both in indictments and appeals. 2 Inf. 177. 


Shall 


Shall have frong and hard impriſonment ] Soient miſeæs en la priſon fort & 


Jure: The judgment in this caſe is, that the man or woman ſhall be re- 


manded to the priſon, and laid there in ſome low and dark room, where 
they ſhall lie naked on the bare earth without any litter, ruſhes, or other 
doathing, and without any garment about them, but ſomething to cover 
their privy parts, and that they ſhall he upon their backs, their heads 
uncovered and their feet, and one arm ſhall be drawn to one quarter of 
the room with a cord, and the other arm to another quarter, and in the 
ſame manner ſhall be done with their legs, and there ſhall be laid upon 
their bodies iron and ſtone, ſo much as they may bear and more, and the 
next day following they ſhall have three morſels of barley bread without 
any drink, and the ſecond day they ſhall drink thrice of the water that 
is next to the houſe of the priton (except running water) without any 
bread, and this ſhall be their diet until they be dead. So as upon the 
matter they ſhall die three manner of ways, by weight, by famine, and 
by cold. And the reaſon of this terrible judgment is becauſe they re/u/e 
io tand to the common law of the lund. 2. Init. 178, 179. 

Which puniſhnient being ſo ſevere, lord Hale adviſes, that it be not 

iven too haſtily, but that the priſoner be not only thrice admoniſhed, 
but alſo have ſome convenient reſpite, as until the afternoon, to bethink 
himſelf, if the arraignment be in the morning; or till the next morning, 
it the arraignment be in the afternoon ; and that the judgment itſelf be 
diſtinctly read to him, that he may know his danger before his final re- 
fuſal, with due admonition not to deſtroy himſelf. 2 H. H. 320. 

And it is ſaid to be the practice of Newgate ſeſſions, where a priſoner 
refuſes to plead, to endeavour to compel him to do it, by tying his thumbs 
together with whip-cord, and drawing them together by the ſtrength of 
two men to give him a taſte of the pain to be endured, it he will not 
comply. 2 Haw. 331. n. 467. /. 18. 

And tho? judgment be given of pain "4 dure, yet if the offence 
laid in the Arty ee be within clergy, his clergy ſhall be allowed him; 
and tho? in ſtrictneſs of law the priſoner ought to pray it, yet it is the 
duty of the judge to allow it, tho* not prayed, and that as well after 
judgment pronounced as before. 2 H. H. 320, 321. 

And as to the caſe how far he is intitled to his clergy, it is enacted by 
the 3 W. c. q. that if any perſon be indicted of any offence, for which 
by virtue of that or any former ſtatute he is excluded from the benefit 
pf clergy, if he had been convicted by verdict or confeſſion; if he ſtand 
mute, or will not anſwer directly to the felony, or {hall challenge pe- 
r aa above 20 of the jury, he ſhall not be admitted to the benefit 

J “ | 

In which IE by virtue of any former ſtatute] offences excluded 
from the benefit of clergy by ſubſequent ſtatutes ſeem not to be compre- 
hended ; and conſequently perſons ſtanding mute on an indictment upon 
any ſuch ſubſequent, ſtatute, ſhall have their cleggy, if it is not otherwiſe 
ſpecially provided by ſuch ſtatute. 2 Haw. 332. u. 468. /. 24. 

And as to the other conſequences of ſtanding mute, it is obſervable, 


that where a perſon ſtanding mute is adjudged to his penance, and there- 


by 
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Mute, 
by prevents that attainder which otherwiſe he might have incurred, he 
Yorfeits his chattels only, and not his lande; and for this reaſon ſome have 
endured this puniſhment. 2 Haw. 331. u. 467. /. 19. 
It doth not appear that the proſecutor of an indictment for felony 
where the defendant ſtandeth mute, is intitled toſthe reſticution of hi; 
goods, either by the common law or by any ſtatutk. 2 Haw. 332. ii. 


J. 20, 21. 


But this is not to be under/tood of ſuch priſoners as ſhall be taken on light 
ſuſpicion ] But if they obſtinately ſtand mute, it ſeemeth that they may 
be ſeverely fined and impriſoned for the contempt. 2 Haw. 330. n. 466, 


7. 15. 


By 13, 14 G. 3. c. 16. /. 1. For the more effectual proceeding againſt 
perſons ſtanding mute on arraignment for murder, felony, or piracy: if 
any perſon, after the firſt of June next, being arraigned on any indi. 
ment or appeal for murder or felony, or on any indictment for piracy, 
ſhall, upon ſuch arraignment ſtand mute, or will not anſwer directly to 
the murder, felony, or piracy, ſuch perſon ſhall be convicted of the 
murder, felony, or piracy charged in ſuch indictment or appeal; and the 
court, before whom he or ſhe ſhall be ſo arraigned, ſhall thereupon 
award judgment and execution againſt ſuch perſon, in the ſame manner 
as if ſuch perſon had. been convicted by verdict or confeſſion of the mur. 
der, felony or piracy, charged in ſuch indictment or appeal, and ſuch 
judgment ſhall have all the ſame conſequences in every reſpec, as if ſuch 
perſon had been convicted by verdict or confeſſion of ſuch murder, felo- 
ny, or piracy, and judgment had been thereupon awarded. 


Nuiſance, 


J. What it is. 
II. How it may be removed. 
II. How puniſhed. 


IJ. What it is. 


Common nuiſance ſeems to be, an offence againſt the publick, either 
by doing a thing which tends to the annoyance of all the king's 
ſubjects, or by neglecting to do a thing which the common good requires. 
1 Haw. 197. u. 360. /. 1. 
Annoyances to the pr@udice of particular perſons, are not puniſhable 
by a publick proſecution as common nuiſances, but are left to be redreſſed 
by the private actions of the parties aggrieved by them. 1 Haw. 197- 


Nt, 360. /. 2. 
. 7 Where 


Nuiſance. 


Where note a diverſity between a private and a publich nuiſance : If it is 
a private nuiſance, he ſhall have his actions upon his caſe, and recover his 
damages; but if it is a publick nuiſance, he ſhall not have an action upon 
his caje, and this the law hath provided for avoiding of multiplicity of 
ſuits, for if any one might have an action, all men might have the like; 
but the law for this common nuiſance hath provided an apt remedy, by 
reſentment or indictment at the ſuit of the king, in the behalf of all his 
ſubjects; unleſs any man hath a particular damage, as if he and his horſe 
fall into a ditch made acroſs a highway, whereby he received hurt and 
Joſs, there for this ſpecial damage which is not common to others, he 
ſhall have an action upon his caſe. 1 /. 56. x 

and from hence it clearly follows, that no indictment for a nuiſance 
can be good, which lays it to the damage of private perſons only : as 
where it accuſes a man of ſurcharging ſuch a common; or of indofing 
ſuch a piece of ground, wherein the inhabitants of ſuch a town have a 
richt of common, to the nuilance of all the inhabitants of ſuch a town; 
or of diſturbing a water-courſe running to ſuch a mill, to the damage of 


ſuch a perſon and his tenants, without ſaying of all the liege ſubjects of the 


ting, 1. Haw. 197. n. 361. ſ. 3. | | 

Yet it hath been ſaid, that an indictment of a common ſcold is good, al- 
though it concludes to the common nuiſance of divers, inſtead of all the 
king's ſubjects; perhaps for this reaſon (ſays Mr. Hawkins) becauſe a 
common fcold cannot but be a common nuifance. 1 Haw. 198. 16. J 5. 

And if the law be ſo in this cafe, why ſhould not an indictment ſetting 
forth a nuiſance to a way, and expreſsly and unexceptionably ſhewing it 
to be a highway, be good, Woke emp wore. he conclude to the nuiſance of 
divert, without ſaying all the King's ſubjects? And perhaps the authori- 
ties which ſeem to contradict this opinion, might go upon this reaſon, 
that in the body of the indictment, it did not appear with ſufficient cer- 
tainty, whether the way wherein the nuiſance was alledged, were a high- 
way, or only a private way; and therefore that it ſhall be intended from 
the concluſion of the indictment, that it was a private way. 1 Haw. 198. 
ih —_— FR E "4 F 40" +8 0 4h tor tis bi 


| There is no doubt, but that common bawdy houſes are indictable as 


common nuiſances; and it hath been ſaid, that all common get for rope 
dancers, and alſo all common gaming houſes, are nuiſances in the eye of the 
law, not only becauſe they are great temptations to idleneſs, but alſo be- 
cul they are apt to draw great numbers of diforderly perſons.” 1 Haw. 
CCR, 6992» FIOz 28009 IOW G7 WOW 247 2 
Alſo ir hath been holden, that a common play houſe may be a nuifance, 
if it draw together ſuch a number of coaches or people; as prove general- 
ly inconvenient to the places adjacent. 1 Haw. 198. n. 362. , 7. 
Erefting a {bed fo near a man's houſe, that it /?ops 779 Lis lights is not a 
nuiſance for which an action will lie, unleſs the houfe is an antient houſe, 
andthe lights antient lights. 2,Salk. 459. | _ nhl 
Alſo ſtopping a 2 de is not a common nuiſance. 3 Salt. 247. 
A gate erected in a hit hway, where none had been before, is a common 
nuiſance. 1 Haw. 199. ib. /. 9. f , ; 
| t 
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and notwithſtanding he keeps 


Nuiſance. 


It hath been holden, that it is no common nuiſance to make candles in 
a town, becauſe the needfulneſs of them ſhall diſpence with the noiſom. 
neſs of the ſmell ; but the reaſonableneſs of this opinion ſeems juſtly to 
be queſtionable, becauſe whatever neceſſity there may be that candle; be 
made, it cannot be pretended to be ary to make them in a town: 
and ſurely the trade of a brewer is as neceſſary as that of a chandler; and 
yet it ſeems to be agreed, that a brewhouſe erected in ſuch an inconveni. 
ent place, wherein the buſineſs cannot be carried on without greatly in. 
commoding the neighbourhood, may be indicted as a common nuiſance: 
and ſo in like c:ſe may a glaſs houſe, or a ſwine yard. 1 Haw. 199. n. 363. 
ſ. 10. 

A perſon was indicted for making great noiſes in the night with 3 
ſpeaking trumpet, to the diſturbance of the neighbourhood ; and it waz 
held by the court to be a nuiſance. T. 12, G. K. and Smith. Str. 504, 

But it hath been reſolved, that neither an old, nor a new dove-cote is 3 
common nuiſance ; but perhaps if a tenant hath erected one without li. 
cenſe of the lord of the manor, the lord may have an action on his cafe 
againſt him. Ha. 198. 7. 362. % 8. SH Oe 

A monſter ſhewn for money is a miſdemeanor. 2 Cha. Ga. 110. T. 3a. 
C. 2. Harring and Warland. It was a monſtrous child, that died, and 


was embalmed to be kept for ſhew ; but was ordered by the lord chan. 


cellor to be buried. 
If a man hag a dog that kills ſheep, this is not a publick nuiſance, but 
the owner of the dog (knowing thereof) is liable to an action; but if he 
is ignorant of ſuch quality, he ſhall not be puniſhed for this killing: and 
in an action upon the caſe for ſuch killing, the plaintiff ſhall be required 
to prove in evidence, that the dog had uſed to kill ſheep. Dyer 25. 
Het. 171. 5 ä 
And in order to maintain an action for biting by the defendant's dog, 
it muſt be proved alſo that he knew his dog to be uſed to bite; but one 
inſtance is ſufficient in that caſe. 12 Mod. 5 5. | 
And if a man keeps a dog accuſtomed to bite ſheep, and he knows it. 
the dog ſtill, and afterwards the dog bites 
a horſe ; this ſhall be actionable, although he had been known before to 
bite ſheep only: becauſe the owner, after notice of the firſt miſchief, 


ought to have deſtroyed or hindered him from doing any more hurt, 


L. Raym. 110. 3 
If a man has an unruly horſe in his ſtable, and leaves open the ſtable 
door, whereby the horſe gets forth and doth miſchief, an action lies 
againſt the maſter. 1 Fent. ag. 8 85 
In the caſe of Buxendin and Sharp, E. 8 W, The plaintiff declared, that 


the defendant kept a bull, that uſed to run at men, but did not fay that 


the defendant knew of this quality; it was adjudged, that an action did 


not lie, unleſs it did appear that the maſter knew of this quality. 2 Sak 
662. 5 7 


There is a difference between beaſts that are fere nature, as lions and 


tygers, which a man muſt always keep up at his peril; and beaſts that 


are manſuete nature, and break through the tameneſs of their * 


Nuiſance. 


ſuch as oxen and horſes : In the latter caſe, an action lies, if the owner 
has had notice of the quality of the beaſt; but in the former caſe, an ac- 
tion lies without ſuch notice. L. Raym. 1583. 

But after ſuch wild beaſts have eſcaped from their keeper, ſo as to re- 
zin their natural liberty; in ſuch caſe, he that kept them before, ſhall 


not anſwer for the damage they ſhall commit after he hath loſt them, and 


they have reſumed their wild nature. 1 Vent. 295. 

A maſtiſt, going in the ſtreet unmuzzled, from the ferocity of his na- 
ture being dangerous and cauſe of terror to his majeſty's ſubjects, 
ſeemeth to be a common nuiſance, and conſequently the owner may be 


indicted for ſuffering him ſo to go at large. 


IT. How it may be removed. 


It ſeemeth to be certain, that any one may pull down or otherwiſe de- 
ſtroy a common nuiſance, as a new gate, or even a new houſe erected in 
a highway, or the like; for if one whoſe eſtate is or may be prejudiced 
by a private nuiſance actually erected, as a houſe hanging over his ground, 
or ſtopping his lights, may juſtify the entering into another's ground, 
and pulling down and deſtroying ſuch a nuiſance, whether it were erect- 
ed before or ſince he came to the eſtate, it cannot but follow a fortiori, that 
any one may lawfully deſtroy a common nuiſance: And as the law is now 
holden, it ſeems that in a plea, juſtifying the removal of the nuiſance, a 
man need not ſhew that he did as little damage as might be. 1 Haw. 199. 
n. 304. . 12. | | 

But 8 he may remove the nuiſance, yet he cannot remove the 
materials, or convert them to his own uſe. Dalt. c. 50. 


II. How puniſhed. 


It is ſaid, that a common ſcold is puniſhable by being put into the cuck- 
ing tool. 1 Haw. 200. n. 365. ,. 14. Wu 

Note; cucꝶ or guck in the Saxon tongue (according to lord Coke) ſigni- 
fieth to ſcold or brawl; taken from the bird cuckow or guckhaw : and ing 
in that language ſignifieth water; becauſe a ſcolding woman was for her 
puniſhment ſowſed in the water. 3 Int. 219. The common people in 
the northern parts of England, amongſt whom the greateſt remains of the 
ancient Saxon are to be found, pronounce it ducking tool; which perhaps 
may have ſprung from the Belgic or Teutonick ducken, to dive under wa- 
ter ; from whence alſo probably we denominate our duck the water fowl : 
or rather, it is more agreeable to the analogy and progreſſion of lan- 
guages, to aſſert, that the ſubſtantive. duck is the original, and the verb 
mace from thence; as much as to ſay, that to duck is to do as that fowl 

es. 


And ſhe may be convicted, without ſetting forth the particulars in the 
indictment, 2 Haw. 227. n. 323. / 59. 


Neverthcleſs, 
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Nevertheleſs, the offence muſt be ſet forth with convenient certainty; 
and the indictment muſt conclude not only again the peace, but 15 the cini. 
mon nuiſance of divers of his majeſty's liege ſubjefts. As in the caſe of K. 
and Margaret Cooper, H. 19 G. 2. She was convicted on an indictment, 
for being a common and turbulent brawler, aud ſower of diſcord among/t her 
quiet and hone/t neighbours, Jo that ſhe hath ſtirred, moved, and incited diver; 
Ariſes, controverſies, quarrels, and diſputes, among/t his maje/ty's liege perple, 
againſt the peace, &c. It was moved in arreſt of judgment, that the 
charge was too general, and did not amount to being either a barrator or 
common ſcold, which are the only inſtances in which a general charge 
will be ſufficient. It was likewiſe objected, that if the words did amount 
to a deſcription of a ſcold, yet it thould be laid to be the common nui— 
ſance of her neighbours, for every degree of ſcolding is not indictable. 
And the court was of opinion, that the judgment ought to be arreſted on 
both exceptions ; for none of the words here uſed are the technical 
words, and it muſt be laid to be to the common nuiſance. Str. 1246. 

There is no doubt, but that whoever is convicted of another nuiſance, 
may be fined and impriſoned ; and it is faid, that one convicted of a nui- 
ſance done to the king's highway, may be commanded by the judgment 


to remove the nuiſance at his own coſts: and it ſeemeth to be reaſonable, 


that thoſe who are convicted of any other common nuiſance} ſhould alſo 
have the like judgment. 1 Haw. 200. u. 365. , 14. Str. 686. 

And the defendant ſhall not be allowed to make any objections againſt 
the indictment, until he hath pw to it. Dalt. c. 66. 

And the court never admits a perſon convicted of a nuiſance, to a 
ſmall fine, until proof is made of the nuiſance being removed. Dali. 
6. 66. | 

A maſter is indictable for a nuiſance done by his ſervant. L. Rayn. 
204. ES | 
All common nuiſances are indictable not only at the ſeſſions, but alſo 
in the torn and leet. 2 Haw. 67. u. 106. /. 58. 

An act of general pardon only diſcharges the fine, but not the abate- 
ment of the nuiſance. 2 Salk. 458. "0 

There are many offences by particular ſtatutes declared to be common 
nuifances, which are treated of under their reſpective titles. 


General indictment for a nuiſance. 


— HE jurors for our lord the king upon their oaths preſent, That 

A. O. late of——in the county of yeoman, on the da 
＋ in the —year of the reign f and on divers other days and 
times, as well before as afterwards, with force and arms, at in the ſaid 
county, | here ſet forth the nuiſance} and the ſame (nuiſance) /o as aforeſaid 
done, doth yet continue and ſuffer to remain ; to the common nuiſance of all the 
lieges and ſubjects of our ſaid lord the king, to the evil example of all others 
in the like caſe offending, and againſt the peace of our ſaid lord the Ring, as 


crown and dignity. 


J 0f 
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J. Of oaths in general. VETS 
II. The common forms of oaths, 
II. Quakers oaths, 

IV. Oaihs of infiacls, 


1. Of caths in general. 


I, ATH is a corruption of the Saxon word eoth. 3 Inſt. 165. Oath, 
2. It is called a corporal oath, becauſe the perſon lays his hand Corporaloath. 
upon ſome part of the ſcriptures when he takes it. 3 Ine. 165. 

3. If the oath be taken on the common prayer book, which hath the eee 
epiſtles and goſpels, it is good enough, and perjury upon the ſtatute . bak, 
may be aſſigned upon this oath. 2 Keb. 314. 5 

4. The words, So help me God, in the common form of an oath, per- So help me 
haps may have been fir{t uſed in the very ancient manner of trial by bat- 
tle in this Kingdom, or at leaſt are delivered with a peculiar emphaſis in 
that ſolemnity; wherein the appellee lays his right hand on the book, and 
with his left hand takes the appellant by the right, and {wears to this 
effect, Hear this, thou who calle/t thy ſelf John by the name of baptiſm, whom 
I hold by the hand, that fal/ly upon me thou haſt lied, and for this thou ligſt, 
that I robo call myſelf Thomas by the name of baptiſm, did not feloniou/ly murder 
thy father W. by name So help me God. (and then he kiſſes 
the book, and ſays) and this I will defend again/t thee by my body, as this 
court ſhall award. And ſo the appellant is ſworn in like manner. | 

[Where we may obſerve allo the genuine foundation, as it ſeemeth, of 
the lie being eſteemed ſtill ſo great an affront above all others, as, when- 
ever it is pronounced, to cauſe an immediate affray and bloodſhed. ] 

5. No ancient oath can be altered, or new oath impoſed, without an Power of ad- 
act of parliament ; nor can any oath be adminiſtred by any, that have oo "gg * 
not allowance by the common law time out of mind, or by an act of 
parliament. 2 Vf. 479. 3 Inſt. 165. . 

And this is the reaſon why generally there is a clauſe in the ſtatutes, ” 
giving power to the juſtices to this or the like effect [which oath ſuch juſtice 
is hereby impowered to adminiſter ;] tho” it ſeems to be clear, that if an act 
impowers a juſtice, in a ſummary way to convict an offender by the oath 
of a witneſs, it doth (without any more) of neceſlity give him power to 
adminiſter the oath to that witneſs ; and that it is ſufficiently implied in 
the words, and neceſſarily included in the power. For when the law 
grants any thing, that alſo is granted, without which the thing itſelf 
cannot be. 12 Co. 130, 131. | 

6. Where an oath is adminiſtred by a perſon that hath lawful authority Ten. 
to tender the fame, and it be afterwards broken, yet if it be not in a 

i 4 F 2 9 judicial 


. — . — - — FO 


158 


PG OS 8 2 - 1 0 
2 * . 2388 . * 22. 9 r nen 
—— — g, — a 0 — — —— — 
whe <2 * - . " 


#, 
* — T - 
— 1 „» ED "a — — * — 
— = 2 mg — * * 
b — > IC i 1 — — 
— = — — 1 * — va * 


— Dow 1 — — 
® \ 
— — _ 


= 
- . \ 
Is — 


576 


Of the oath 
ot allegiauce, 


ſupremacy. 


abjuration, 


Summoning 
perſons to 
take the 
vaths, 


— 


Of the oath of 


<> 
* 


Oaths. 
judicial proceeding, it is no perjury, nor puniſhable by the common law. 

In " 166. 0 
, Therefore if one call another a perjured man, he may have an action on 
the caſe, becauſe it ſhall be intended to be contrary to the oath in a judi. 
cial proceeding ; but for calling one a for ſworn man, no action lies; be. 
cons the forſwearing may be extrajudicial, and conſequently no perjury 
in law. 3 In/t. 166. 

7. Every layman, above the age of 12 years, was anciently obliged to 
take the oath of allegiance at the tourn or leet, and it was a high con- 
tempt to refuſe it. 1 t. 68. 

But the clergy were not obliged to take the oath of allegiance till the 
reformation, any further than doing homage to the king for the lands 
held of him in right of the church. 1 HF. H. 71, 72. 

Lord Hale, ſpeaking of the ancient oath of allegiance, which continued 
above 600 years, ſays, that therein the prudence of the common law is 
obſervable, that it was ſhort and plain, not intangled with long and in- 
tricate clauſes or declarations, but that the ſenſe of it was obvious to the 
molt common underitanding, and yet withal comprehenſive of the whole 
duty of a ſubject to his prince. 1 H. H. 63. And from this the preſent 
form of the oath of allegiance hath not much varied. 


Of che oath of . 8, The oath of ſupremacy came in, upon aboliſhing the papal authority 


at the reformation. Read. Oath. 

9. The oath of abjuration came in after the revolution; received ſome 
alterations in the firſt year of queen Anne : and again in the firſt year of 
king George the firſt. N. B. Both theſe ſtatutes extend to Ireland. 

Perhaps it might be wiſhed, that it were made more applicable to lord 
Hale's rule, in being more ſhort and plain; there being in it ſeveral hard 
words, which probably many who take it do not well underſtand ; and 


there being an act of parliament therein referred to, which perhaps not 


one in fifty who take it have conſulted. | 

10. Two juſtices may ſummon by writing under hand and ſeal, any 
perſon whom they ſhall ſuſpect to be dangerous or diſaffected to the go- 
vernment, to appear before them, at a certain day and time therein to be 
appointed, to take the oaths of allegiance, ſupremacy, and abjuration ; 
and if ſuch perſon neglects or refuſes to appear, then on due proof made 


on oath of the ſummons having been ſerved on ſuch perſon, or left at his 


dwelling houſe, or uſual place of abode, with one of the family there, 
they ſhall certify the ſame to the next ſeſſions, there to be recorded by 
the clerk of the peace. And if ſuch perſon ſhall neglect or refuſe to ap- 
pear and take the oaths at the ſaid ſeſſions (the name of ſuch perſon being 
publickly read at the firſt meeting of the ſaid ſeſſions, then ſuch perſon 
thall be eſteemed and adjudged a popiſh recuſant convict: and the ſame 
{hall be thence certified by the clerk of the peace, into the chancery 
or king's bench, to be there recorded. Br. ft. 1 G. ft. 2. c. 13. 


10, 11. 


Whom they ſhall ſuſpect] It ſeemeth that a bare ſuſpicion is not ſufficient, 
but there ſhould be ſome good cauſe of ſuſpicion, and that the cauſe of 
ſuſpicion is traverſable. Read. Oath. 

Ref 


Ul 


fri 


Oaths. 
Refuſe—to take the oaths] A perſon cannot be ſaid to refuſe the oaths, 
unleſs they be read to him, or offered to be read. Read. Oath. 


IT. The common forms of oaths. 


r. The oath of allegiance, by the Br. l. 1 C. Pe. 2. c. 13. 

I A. B. do fincerely promiſe and fwear, that I will be faithful, and bear 
true allegiance to his maje/ty king George: So help me God. 

2. The oath of ſupremacy, by the Br. ,. 1 G. A. 2. c. 13. 


J A. B. do fear, that I do from my heart abhor, deteſt, and abjure, as im- 


pious and heretical, that damnable doctrine and poſition, that princes excommu- 
nicated or deprived by the pope, or any authority of the ſee of Rome, may be depoſed 
or murdered by their ſubjects, or any other whatſoever. And I do declare, that 


Oath of al- | 


legiance. 


Oath of ſu- 
premacy, 


no foreign prince, perſon, prelate, tate, or potentate, hath, or ought to have, 


any juriſdiction, power, ſuperiority, pre-eminence, or authority, ecclefraſtical or 
ſpiritual, within this realm So help me God. 
The oath of abjuration. by the Br. 2. 1 G. ft. 2. c. 13. 


Oath of ab- 


3 | 
1 A. B. do truly and ſincerely acknowledge, profeſs, teſtify, and declare in juration. 


my conſcience, before God and the world, that our ſovereign. lord king George 
is lawful and rightful king of this realm, and all other his majc/ty*s dominions 
thereunto belonging. And I do ſolemnly and ſincerely declare, that I do believe 
in my conſcience, that the perſon pretended to be prince of Wales, during the 


' life of the late king James, and ſince his deceafe, pretending to be, and taking 


' 


ife of 
upon himſelf, the /tyle and title of king of England, by the name of James | 


the third, or of Scotland, by the name of James the eighth, or the ſtyle and 
title of king of Great Britain, hath not any right or title whatſoever, to the 
crown of this realm, or any other the dominions thereto belonging: And I do re- 
nounce, refuſe, and abjure any allegiance or obedience to him. And I do feear 
that I will bear faith and irne allegiance to his maje/ty king George, and him 
will defend, to the utmoſt of my power, againſt all traiterous conſpiracies and 
attempts whatſoever, which ſhall be made againſt his perſon, crown, or digni- 


ty. And I will do my utmoſt endeavour, to diſcloſe and make known to his ma- 


joy, and his ſucceſſors, all treaſons and traiterous conſpiracies which I ſhall 
know to be again/t him, or any of them. And I do faithfully promiſe, to the 


utmoſt of my power, to ſupport, - maintain and defend the ſucceſſion of the crown 


againſt him the ſaid James, and all other perſons ' what/oever ; which ſucceſſi= 


on, by an act, entitled, An act for the further limitation of the crown, and 
better ſecuring the rights and liberties of the ſubject, is and ſtands limited 
to the princeſs Sophia, elefreſs and dutcheſs dewager of Hanover, and the heirs 
of her body being protęſtants. | 

acknowledge and ſwear, according to theſe expreſs words by me ſpoken, and 
according to the plain and common ſenſe and under/tanding of. the ſame words, 
without any equivocation, mental evaſion, or ſecret reſervation whatſoever. 


And I do make this recognition, acknowledgment, abjuration, renunciation, and 


And all theſe things I do plainly and jmcerely 


promiſe, heartily, willingly, and truly, upon the true faith of a chriſtian : So 


belp me Gd. 


The 


— — — ſ i — 


578 Oaths. 
The oath of abjuration by this act appointed ſhall be the oath to be 
taken in Ireland. 

Declaration 5. The declaration againſt popery; by the 30 C. 2. f. 2. c. f. 
_— pohe- J A. B. do ſolemnly and ſincerely, in the preſence of God, profeſs, teſtify and 
4 declare, that I do believe, that in the ſacrament of the lord's ſupper there is nx 
any . ypc" of the elements of bread and wine into the body and blond 
of Chrilt, at or. after the conſecration thereof by any perſon whatſoever : And 
that the invocation, or adoration of the virgin Mary, or any oiver faint, and 
the ſacrifice of the maſs, as they are now uſed in the church of Rome, are fi 
perſtitious and idolatrous : And I do ſolemnly in the preſence of God, profeſ;, 
te/tify and declare, That I do make this declaration, and every part there, in 
the plain and ordinary ſenſe of the words read unto me, as they are commonly 
under/tood by Engliſh prote/tants, without any evaſion, equivocation, or mental 
reſervation whatſoever, and without any diſpenſation already granted me fur 
this purpoſe by the pope, or any other authority or perſon whatſoever, or with- 
out any hope of any ſuch diſpenſation from any perſon or authority whatſever, 
or without thinking that I am or can be acquitted before God or man, or abſolved 
of this declaration, or any part thereof, although the pope, or any other perſon or 
perſons, or power whatſoever, ſhall diſpenſe with or annul the ſame, or de. 

flare that it was null or void from the beginning. 


III. Quakers oaths. 


A liration I. In all caſes wherein by any act of parliament an oath ſhall be allowed 

allowed. or required, the ſolemn affirmation of quakers ſhall be allowed inſtead of 
ſuch oath ; and that, altho* no expreſs proviſion be made for that purpoſe 

. - AIn-{uch act. 19 G. 2. c. 18. * | 

2 2. And if any perſon ſhall be lawfully convicted of wilful, falſe, and 

affirmation. corrupt affirming or declaring any matter or thing, which if ſworn in the 
uſual form would have amounted to wilful and corrupt perjury, he ſhall 
ſuffer as in caſes of perjury. 19 G. 2. c. 18. 

Affirmation 3. But no quaker ſhall by virtue hereof be qualified or permitted to 


not allowed 3 id s 3 | 3 
tenet y criminal caule, or ſerve on any juries, or bear any 


es. office or place of profit in the government. 19 C. 2. c. 18. 


In any criminal cauſe] By which words it ſeemeth, that a quaker ſhall 
not have ſureties of the peace or good behaviour granted to him, or 
have a warrant to ſearch for ſtolen goods, or ſue the hundred for damages 
in caſe of robbery, and the like, upon his bare affirmation ; but that 
in all ſuch caſes, an oath is firſt neceſſary to be made. 

Thus, T. 4 G. 2. K. and Wych. It was denied to read a quaker's 
ORD, on à motion for an information for a miſdemeanor. Str, 
$72. | 3 

7. 7 G. Robins and Sayward. By the court, We cannot ground an 
attachment, for non- performance of an award, on the affirmation of 2 
quaker; for though it be in a ſuit between party and party, yet it is 2 
criminal proſecution within the proviſo of the ſtatute. Str. 441. 


H. 3 


\ 


Oaths. 


H. 3 G. 2. Caſtell, widow, againſt Bambridge and Corbet. In an appeal 
of murder, a quaker was called tor a witneſs, and it was inſiſted that this 
is 2 Civil ſuit between party and party, and not between the king and the 
arty, and therefore his affirmation ought to be taken. But Raymond 
Ch. J. ſaid, 4t was to this purpoſe a criminal proceeding, and therefore 
he could not be a witneſs. Str. 856. 
4. The quakers ſolemn aflirmation, inſtead of an oath, as finally ſet- 
tled by the 8 G. c. 6. is as follows, viz. 
%, A. B. do ſolemnly, ſincerely, and truly declare and affirm.” 


IV. Oaths of Infidels. 


1. A Jew is to be ſworn on the old teſtament, and perjury upon the 
ſtatute may be aſſigned upon this oath. 2 Keb. 314. 

Hi 2 G. 2. Gomez Serra and Munez. Upon error in debt upon a bond, 
the bail being both Jews, were ſuffered to put on their hats while they 


took the oath. Str. 821. 
When Jews take the oath of abjuration, the words Con the true faith of 


a chriſtian | ſhall be omitted. 10 G. c. 4. /. 18. 
2. At the council, Dec. 9, 1738. Preſent the two chief juſtices. On 


a complaint of Jacob Fachina againſt general Sabine, as governor of Gibral- 
tar; Alderman Ben. Monſo, a Moor, was produced as a witneſs, and ſworn 


upon the Koran. Str. 1104. 7 
So in the caſe of Omichund againſt Baker, in the court of chancery, a 
Mahometan was ſworn upon the Koran. 2 Eq. Cal. Abr. 397. 


Ong the taking of oaths for qualifying for offices, ſee title 
Oklice. 


And concerning the offences of profane curſing and ſwearing, ſee title 
Swearing. 


Office. 


IJ. Qualification for offices in general. 
II. Penalties for neglecting to qualify. 


I. Qualification for offices in general. 


1. D the En. fl. 3W. 3. c. 2. (for the abrogating the oath of ſupremacy 


in Ireland, c. No perſon in Ireland, thall be obliged to take the 


oath of ſupremacy, by virtue of the ſtatute made in Igg/and, 1 Eliz. cap. 
| I. reſtoring 
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Jews. 


Mihometans. 
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Ollice. 
1. reſtoring to the crown its ancient juriſdiction, c. but that ſtatute, and 
every other ſtatute, for ſo much only as concerns the oath, are hereby 
repealed. | 8 
2. The oaths appointed to be taken by this act, {hail be taken by the 
perſons required by the {aid act, or any other ſtatute made in relay, to 


take the ſaid abrogated oath. , 2. 


3. And all perſons that ſhall be admitted into any otlice or employ. 
ment, eccleſiaſtical, -or civil, or come into any capacity, in reſpect where. 
of they ſhould have been obliged to take the ſaid abrogated oath, {hl 


take the ſaid oaths, and make and ſubſcribe the declaration, in ſuch man. 


ner as they ought to have taken the ſaid former oath. J. 3. 
Note, the forms of the aboveſaid oaths and declarations, are inſerted 
in the title Oaths, 
4. And by the En. ,. 1 An. G. 2. c. 17. f. 4 Every perſon that 
ſhall bear any office military or civil, or ſhall receive any pay or wage; 
by reaſon of any grant from her Majeſty, or ſhall have comniand or place 


of truſt under her Majeſty, or by authority derived from her in Ireland, 


and all eccleſiaſtical perſons, and maſter or fellow of the college of Dublin, 


and all perſons, teaching pupils, and all ſchool-maſters and uſhers, and 


all preachers of ſeparate congregations, and every perſon that ſhall act 
as a ſerjeant at law, counſellor, barriſter, advocate, attorney, ſolicitor, 
proctor, clerk, or notary, practiſing as ſuch in any court in Ireland, 
ſhall take the oath of abjuration, at the ſame time that they take the 
oaths and make the declaration appointed by 3 Will. & Mar. cap. 2, 
5. And moreover by the 2 An. c. 6. All perſons that ſhall be admitted 


into any office civil or military, or ſhall receive any pay, falary, fee or 


wages, belonging to any office or place of truſt, by any patent or grant 
from her Majeſty, or ſhall have command or place of truſt under her Ma- 
jeſty, or any of her predeceſſors or ſucceſlors, or by their authority, or 
by authority derived from them within Ireland, ſhall in the court of chan- 
cery, queen's bench, common pleas, or court of exchequer, in open 
court between the hours of nine of the clock and twelve in the forenoon, 
take the ſeveral oaths, and publickly make and repeat the declaration ap- 
pointed to be taken, made, or ſubſcribed within this kingdom, by an act 


of parliament made in England in the third year of king William and queen 


Mary, for the abregating the oath of ſupremacy in Ireland, and appointing 
other oaths, and alſo ſhall at the fame time take the oath of abjuration 
appointed to be taken by an act of parliament made in England, in the 
firſt year of her preſent Majeſty's reign, cap. 17. unto which oaths and 
declaration every perſon ſo taking the ſame, ſhall ſubſcribe his name or 


make his mark. /. 18. 


Any office civil or military] This ſeemeth evidently not to extend to ec 


cleſiaſtical offices; and it may well be taken for granted, that clergymen 
need not to make ſuch proof of their conformity to the church of Eg. 


land. But, by the following ftatute, they are to take the oaths as other 


perſons qualifying for offices. 


6. And 


Office. 


6. And every ſuch perſon to be admitted as aforeſaid, not having taken 
the ſaid oaths in one of the ſaid courts, and ſubſcribed the ſame, and the 
ſaid declaration as aforeſaid, ſhall in the next term, or at the general 
quarter: ſeſſions for that county or place where they ſhall reſide, next 
after their admittance into any of the ſaid oſſices or employments, after 
ſuch their admittance take the ſaid ſeveral oaths, and make and repeat 
the ſaid declaration, and ſubſcribe his name or make his mark under the 
ſaid oaths and declaration in one of the ſaid courts as aforeſaid, between 
the hours mentioned in this act, and no other. / 18. F 2. 


the oaths, and make, repeat, and ſubſcribe the declaration, in ſuch man- 
ner and in ſuch places as by the act 2 Ann. cap. 6. to prevent the further 
growth of popery, are directed, in the ſame term, or at the ſame 
quarter-{efſions during which they ſhall be admitted to ſuch office or em- 
ployment, ſhall be adjudged to have taken and ſubſcribed the ſaid oaths, 

and made, repeated, and ſubſcribed the ſaid declaration as effeftually as if 
they had taken and ſubſcribed the ſaid oaths, and made, repeated, and 
ſubſcribed the ſaid declaration in the term, or at the quarter-{cflions next 
after ſuch their admittance into ſuch office or employment. 

8. And by the ſaid act 2 Ann. c. 6. Every ſuch perſon fo to be ad- 
mitted, ſhall alſo receive the ſacrament of the Lok v's ſupper, according to 
the uſage of the church of Ireland, within three months after their ad— 
mittance in, or receiving their authority and employments, in ſome pariſh 
church upon the Lox D's day immediately after divine ſervice and ſermon. 


J. 18. F 3. 


9. And every of the ſaid reſpective perſons touching whom the ſaid 
ſeveral proviſions are here before made in the reſpective court where he 
or ſhe takes the ſaid oaths, ſhall firſt deliver a ceriificate of ſuch his or 
her receiving the ſacrament as aforeſaid, under the hands of the reſpec- 
tive miniſter and churchwardens, and ſhall then make proof of the truth 
thereof by two credible witneſſes upon oath, all which ſhall be inquired 
of, and put upon record in the reſpective courts. J. 18. F 4. 

10. But this ſhall not extend to the office of any high conſtable, petty 
conſtable, tithingman, headborough, overſcer of the poor, church- 
warden, ſurveyor of the highways, or any like inferior civil office, or 
to any office of foreſter, or Keeper of any park, chace, warren, or 
game, or of bailiff of any manor or lands, or to any like private offices. 


J. 23. | 
II. Penalties on officers neglecting to qualiſy. 


1. By the 2 Ann. c. 6. .. 19. Every perſon who ſhall be admitted 
into any office civil or military, who ſhall refuſe or neglect to take the 
lad oaths and ſacrament, and to deliver ſuch a certificate of his receiving 
the ſacrament, or to ſubſcribe the ſaid declaration in one of the ſaid 
courts and places, and at the reſpective times aforeſaid, ſhall be ip/o facto 
achudged incapable to enjoy the faid offices and employments, or any 


4 G 2. And 


7. But by the 1 C. 2. c. 2. /. 3. All perſons who ſhall take and ſubſcribe 


profit or advantage appertaining to them. * 


- 
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feit any office, may be capable of a new grant of the ſaid office, or of any 


4 as ſuch perſons having any ſuch offices of inheritance ſhall ſubſtitute 


Oſſice. 


2. And every, ſuch office and employment ſhall be void, and all ſuch 
perſons, that Mer ſuch neglect or refuſal, ihall execute any of the faig 
offices or employments, after the ſaid times expired wherein they ought 
to have taken the ſaid oaths, and made and ſubſcribed the ſaid declarati. 
on, and being convicted upon any information, preſentment, or indi. 
ment, in any of her majeſty's courts in Du#/in, or at the aſſizes, ſhall be 
diſabled from thenceforth to ſue any action in law, or to proſecute in any 
ſuit in equity, or to be guardian of any child, or executor or adminiſtra. 
tor of any perſon, or capable of any legacy or deed of gift, or to bear 
any office within this realm, and ſhall forfeit ive hundred pounds; to 
be recovered by them that ſhall ſue for the ſame in any of ker majeſtys 
courts in Dublin, wherein no eſſoign, Qc. ſhall he. /. 19. 

3. Provided, that any perſon who by any neglect or refuſal ſhall for. 


other, and hold the ſame again, ſuch perſon taking the ſaid oaths, and 
ſubſcribing the ſame, and the ſaid declaration, in ſuch manner as afore. 
ſaid, and producing ſuch certificate, and proving the ſame at the time of 
taking the ſaid oaths as aforeſaid, of his having received the facra- 
ment according to the uſage of the church of Jre/and, within three 
months then laſt paſt, ſo as ſuch office be not | Sag to, and actually 
enjoyed by ſome other perſon, at the time of the regranting thereof, 
3 

J. No ſuch neglect to take the ſaid oaths and ſubſcribe the ſame, and 
the ſaid declaration, or receive the ſacrament, ſhall affect any perſon 
that ſhall be in England, ſo that he take the faid oaths, and make and 
ſubſcribe the {aid declaration, in one of her majeſty's courts at We/tmin/er, 
or at the general quarter-ſeſſhions for the county or place where he ſhall 
reſide, and receive the ſacrament of the Lord's ſupper according to the 
uſage of the church of England, and produce ſuch certificate thereof at 
the time of his taking the ſaid oaths, and ſubſcribing the ſaid declaration, 
within the reſpective times hereby appointed for performing the ſame in 
this kingdom. /. 23. | 

5. Or any perſon that during the time, or any part thereof, appointed 
for taking the ſaid oaths and receiving the ſacrament, ſhall be beyond the 
ſeas out of England and Ireland, or in her majeſty's ſervice on board the 
fleet, ſo as fuch perſon do the next term, or at the next general quar- 
ter- ſeſſions for the place where he ſhall reſide after his return into Eu- 
/and or Ireland, take the faid oaths, and repeat and ſubſcribe the ſaid 
declaration, and receive the ſacrament within four months after his re- 
turn, e. „ 23. 62. : | | 

6. Or any perſons under the age of eighteen, or found by an inquili- 
tion to be non compos mentis, ſo as ſuch perſons within four months next 
after their coming to the ſaid age of eighteen, or becoming of ſound 
mind, take the ſaid oaths, c. in like manner as other perſons to be 
admitted into any oſſice or employment, are herein before appointed to 
da 233: $ ed 5 

7. Nor ſhall be conſtrued to make void the grant of any office of 
inheritance, of any fee, ſalary, or reward for executing ſuch offices, 


proteſtants, 


Diltce, 

proteſtants, ing duly qualified to execute the ſaid offices, to be their 
deputies, which ſuch officers are hereby impowered to make or change, 
to exerciſe the ſaid offices, until ſuch time as the perſons having ſuch 
offices ſhall voluntarily, in one of the courts aforeſaid, take the ſaid oaths. 
J. 23.8 + | | F 

8. And fo as all ſuch deputies take the ſaid oaths in ſuch manner as 
ſuch oflicers whoſe deputies they are, are hereby appointed to do, ſo as 
ſuch deputies be approved by the queen or tlie chief governors of this 
realm. / 23. F 5. | 

9. Or to extend to the oſſice of any high conſtable, petty conitable, 
tithingman, headborough, overſeer of the poor, churchwardens, ſur- 
veyors of the highways, or any like inferior civil office, or any office of 
foreſter or keeper of any park or game, or bailiff of any manor, or any 
like private offices. / 23. $ 6. 

10. But by the act, 6 G. 1. c. 9. f 2. No perſons who ſhall be ad- 
mitted into any ſuch offices or employments as are mentioned in /tat. 2 Ann. 
cap. 6. ſhall be proſecuted upon the ſaid act, or any diſability or penalty 
be incurred by reaſon of the ſame, unleſs ſuch proſecution be commenced 
within two years after ſuch perſons ſhall be admitted into ſuch ofiices or 
places, and that in caſe of a proſecution, the ſame be carried on without 
wilful delay. | 

11. And by the 3 G. 3. c. 3. all perſons who have incurred any penal- 
ties and incapacities in the ſaid act mentioned, by neglecting to qualify 
themſelves, according to the ſaid act, are hereby diſcharged from all inca- 
pacities, difabilities, forfeitures, and penalties incurred, by reaſon of 
ſuch negle&, and no act done by any of them, or by authority derived 
from any of them, and not yet avoided, ſhall be queſtioned by reaſon 
of ſuch neglect, but all ſuch acts are hereby declared to be as eſfectual, as 
if ſuch perſons had taken and ſubſcribed the oaths, and received the ſa- 
crament, and made and ſubſcribed the declaration. 

12. Provided ſuch perſons ſhall take and ſubſcribe the oaths, and re- 
ceive the ſacrament, and make, repeat, and ſubſcribe the declaration, in 
ſuch manner, and in ſuch places, as are appointed by the ſaid act o prevent 
the further growth” of popery, on or before the firſt day of Augu/t, 1764. 
. 


13. And whereas ſeveral of his majgſty's ſubjefts are often preferred in the 
army re/:ding in Great Britain, by which they are, by the laws in force in that 
kingdom, obliged to qualify themſelves in ſome part of Great Britain, by re- 
cetving the ſacrament, taking the oaths, and ſubſcribing the declaration within 
the time mentioned in fuch laws : and the regiments in which ſuch officers have 
commiſſions ſo granted to them, are often ordered into this kingdom, and put 


on this eſtabliſhment, by which a dqubt has ariſen, whether ſuch officers, not- 


withRanding their having qualified themſelves in Great Britain for ſuch com- 
miſſions according to the ſuid laws, are not by the laws in force in this kingdom 
obliged to' qualify themſelves after their arrival here for ſuch commiſſions, no 


officer ſo preferred in Great Britain, who ſhall have qualified themſelves 7 


tor ſuch commiſſions, according to and within the time limited by the 


Ws made in Great Britain, ſhall be obliged to quality themſelves in this 
03 - kingdom 
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Pardon, what. 


General par- 
don, 


in cauſes for non-pertormance of awards, or non-payment of coſts ; con- 


Oſftce. 


kingdom for ſuch commiſſions after their arrival in this kingdom, and 

being put upon this eſtabliſhment. / 3. ; 
14. Provided that this act ſhall not extend to reſtore or intitle any 

perſon to any office or employment, already actually avoided by judg. 

ment of any of his majeſty's courts of record, or already filled up by 

any other perſon, but that ſuch office or employment ſhall remain in the 

perſons who are now intitled by law to the ſame. J. 4. 
Similar acts pais annually, 


Pardon. 


Pardon is a work of mercy, whereby the king, either before the 
attainder, ſentence, or conviction, or after, forgiveth any crime, 
oftence, punithment, execution, right, title, debt, or duty, temporal - 
or eccleſiaſtical. 3 In. 233. 

2. Pardons are either general or ſpecial : General, are by act of parlia. 
ment; of which, if they are without exceptions, the court mult take 
notice ex icio; but if there are exceptions therein, the party muſt 
aver that he is none of the perſons excepted. 3 In/t. 233. Hale's 
Ph, :252. 

By the Brit. /tat. 20 G. 2. c. 52. for the king's general pardon ; All 
perſons are pardoned and diſcharged from all treaſons, miſpriſions of 
treaſons, felonies, treaſonable and ſeditious words and libels, leaſing mak. 
ing, miſpriſions of felony, offences whereby any perſon may be . A 
with the penalty of præmunire, riots, routs, offences, contempts, treſ- 
paſſes, entries, wrongs, deceits, miſdemeanors, forfeitures, penalties, 
ſums of money, pains of death, pains corporal, and pains pecuniary, and 
generally from all other things, cauſes, quarrels, ſuits, judgments, and 
executions, not by this act excepted, which can by the king be pardoned, 
and which were done or incurred before Fune 15, 1747.—Excepted, per- 
{ons in the ſervice of the pretender, or of France or Spain, forging the 
king's ſeal ; coining ; violating the privileges of ambaſſadors ; murders ; 
petty treaſons ; poiſonings ; burning of houſes, corn, hay, ſtraw, wood; 
ſhooting at any perſon ; ſending threatning letters ; piracy ; deſtroying 
{hips ; offences in the navy or army; burglary ; facrilege ; robbery ; 
ſodomy; buggery ; rape, perjury ; ſubornation ; forgery ; felony in 
caſes of bankruptcy; deſtroying banks of rivers and ſea banks; firing 
coal pits ; offences againſt the exciſe, cuſtoms, land tax, poſt office, ſtamp 
duties, duty on houſes and windows, wool, importing or exporting 
goods; offences concerning highways or bridges; imbezzling goods, 
and warlike ſtores of the crown; titles of quare impedit ; inceſt ; fimony ; 
dilapidations ; firſt fruits; tenths ; money due to the king from publick 
othcers on account ; perſons tranſported ; offences by Sn Fa contempts 


J, 


tempts 


7 


tempts in eccleſiaſtical courts, in cauſes commenced for matters of 
right only, and not for correction ; contempts in courts of admiralty 
proceeding civilly, and not criminally ; and excepted, ſeveral perſons 


1 
ri by Namie. | 
by And the like, for the moſt part, hath been enacted by former ſtatutes 
the of general pardon. | 
Special pardons, are either of courſe, as to perſons convicted of man- gpccial Dare 
laughter, or, /e dgendendo, and by divers ſtatutes to thoſe who {hall diſ- don. 
cover their accomplices in ſeveral felonies ; or, of grace, which are by 
the king's charter, of which the court cannot take notice ex gfficio, but 
they muſt be pleaded. 3 Int. 233. 
4. By the 27 Ed. 3. c. 2. In every charter of the pardon of felony, Pardon tocon- 
the ſuggeſtion, and the name of him that maketh the ſuggeſtion, ſhall tain the ſug- 
be comprized ; and if it be found untrue, the charter ſhall be difal. 8% 
lowed. 
, 5. And by the 13 R. 2. ,. 2. c. 1. No charter of pardon ſhall he Pardon to 
. allowed for murder, treaſon, or rape, unleſs the offence be fpecitied rig the of- 
therein. ence. 
* Lord Cole ſays, the intention of this act was not, that the king 
a ſhould grant a pardon of murder by expreſs name in the charter, but 
ft becauſe the whole parligment conceived that he would never pardon 
1 murder by ſpecial name. And he ſays, he hath never ſeen any pardon 
of murder by any king of England, by expeſs name. 2 Int. 233, 
236. 
: . The king cannot pardon an oſſence before it is committed; ng oe e 
5 ſuch pardon is void. 2 Haw. 389. n. 550. . 28. r e aan 
d FETs it is commit- 
. 7. As the releaſe of the party will not bar an indictment at the ſuit of ted. 
: the king ; ſo neither will a pardon by the king be any bar to an appeal Cannot par- 
F at the ſuit of the party. 2 Haw. 392. n. 553. / 34. don an appeal. 
] 8. And in ſome caſes even where the king is ſole party, ſome things Cannot par- 
, there are which he cannot pardon ; as for example, for all common don a nui- 
i nuifances, as for not repairing of bridges or highways, the ſuit (for fance. 
. avoiding multiplicity of ſuits) 1s given to the king only, for redreſs and 


reformation thereof ; but the king cannot pardon or diſcharge either the 
nuiſance, or the ſuit for the ſame ; becauſe ſuch pardon would take away 
the only means of compelling a redreſs of it. But it hath been holden 
by ſome, that a pardon of ſuch offence will ſave the party from any 
ine, for the time precedent to the pardon. 3 Inf. 237. 2 Haw. 391. 
n. 553. /. 33. 

9. 22 A, if one be bound by recognizance to the king, to keep 8 dif- 
the peace againſt another by name, and generally all other lieges of the e BBK 
king; in this caſe, before the peace be broken, the king cannot pardon 8 
or releaſe the recognizance; altho' it be made only to him, becauſe it 1s 
for the benefit and ſafety of his ſubjects. 3 Int. 238. 

10. Likewiſe, after an action popular is brought, as well for the king as Cannot re- 
for the informer, 3 to any ſtatute, the king can but diſcharge his leaf an iafor- 


own part, and cannot diſcharge the informer's part; becauſe by bringing mation qui 
3 f of dam. 
\ 


| Pardon. 
of the action, the informer hath an intereſt therein: but before the action 
- brought, the king may diſcharge the whole (unleſs it be provided to the 
contrary by the act) becauſe the informer cannot bring an action or 
information originally for his part only, but muſt purſue the ſtatute. 
And if the action be given to the party grieved, the king cannot diſchar>e 
the ſame. 3 Int. 238. A 
May diſcharge II. It ſeems to have been always agreed, that the king's pardon will 
a ſuit in the diſcharge any ſuit in the ſpiritual court ex Mio : Allo it ſeems to be ſet. 
{piritual tled at this day, that it will diſcharge any ſuit in ſuch court at the in. 
* ſtance of the party, for the reformation of manners, or welfare of the 
ſoul, as for defamation, or laying violent hands on a clerk, and ſuch 
like; for ſuch ſuits are in truth the ſuits of the king, though proſecuted 
by the party. Alſo, it ſeems to be agreed, that if the time to which 
ſuch pardon hath relation, be prior to the award of coſts to the party, it 
{hall diſcharge them: And it ſeems to be the general tenor of the books, 
that though it be ſubſequent to the award of the coſts, yet if it be prior 
to the taxation of them, it ſhall diſcharge them ; becauſe nothing ap. 
pears in certain to be due for coſts before they are taxed. 2 Haw. 39., 
n. 356. /. 41. : | 
Bat 1 ſeems agreed, that a pardon ſhall not diſcharge a ſuit in the 
ſpiritual court, any more than in a temporal, for a matter of intereſt or 
property in the plaintiff; as for tithes, legacies, matrimonial contracts, 
and ſuch like. 2 Haw. 394. ib. /. 42. | 
Doth not by 12. If the king releaſe to a man all debts, this ſhall not diſcharge his 
ons 7. partner: but otherwiſe it is in caſe of a ſubject, for in that caſe the re- 
apy rk leaſe to one diſchargeth both. 3 In/t. 239. 
Perſon par- 13. When a pardon is pleaded by any one for telony, the juſtices may 
doned may be at their diſcretion remand him to priſon till he enter into recognizance, 
ee with two ſureties, for his good behaviour, for any time not exceeding 
ny ſeven years. 5 W. c. 13. 
Pardon doth 14. It ſeems to be a ſettled rule, that no pardon by the king, without 
not reſtore expreſs words of reſtitution, ſhall deveſt, either from the king or ſub- 
* el aac ject, an intereſt either in lands or goods, veſted in them, by an at- 
—— ___ tainder or conviction precedent : Yet it ſeems agreed, that a pardon prior 
to a conviction, thall prevent any forfeiture either of lands or goods, 2 
Haw. 396. v. 559. J. 54- 
Doth not re. 15. A pardon after the attainder, doth not reſtore the corruption of 
8 yy blood; for this cannot be reſtored but by act of parliament. 3 . 
rupti VV „ eee ; 
8288 y as to ifſue born after the pardon, it hath the effect of a reſtitution 
„„ f | | at bo bates | 
Doth reftore. 16. It ſeems to be ſettled at this day, that the pardon of a treaſon or 
the credit, felony, even after a conviction or retainder, doth ſo far clear the party 
from the infanry and all other. conſequences of his crime, that he may 
not only have an action for a ſcandal, in calling him traytor or felon, after 
the time of the pardon, but may alſo be a good witneſs, notwithitand- 
ing the attainder or conviction; becauſe the pardon makes him as it were 
a new. man, and gives him a new capacity and credit. 2 Haw. 395. l. 
ut 
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Pardon. 
But it ſeems to be the better opinion, that the pardon of a conviction 
of perjury doth not ſo reſtore the party to his credit, as to make him a 
ood witneſs ; becauſe it would be an injury to the people in general, to 
make them ſubject to ſuch a perſon's teſtiony. 1 Vent. 349. | | 


— 


Pariſh-churches. 


1. D the act 2 G. 1. c. 9. Such money as ſhall be agreed upon, aſ- 

ſeſſed, and ordered at veſtries for building and repairing of 
churches, ſhall be levied by warrant under the hands and ſeals of two 
juſtices of the peace of the county where ſuch pariſh doth lie, by the 
church-wardens, by diſtreſs and ſale of the goods of the perſons refufing 
or neglecting to pay the ſums applotted on them purſuant to ſuch act of 


veſtry, together with the charges of ſuch diſtreſs and fale, returning the 


overplus if any. / 8 


And in caſe any perſons ſhall think themſelves aggrieved by ſuch ap- 


plotment, or the levying thereof, they ſhall be at liberty to appeal to the 


next quarter-ſeſſions held for the ſaid county, who are finally to deter- 


mine the ſame. 


2. And by the 3 G. 2. c. 11. Where any epiſcopal union of conti- 


guous pariſhes under one incumbent or curate is or ſhall be made, the 
inhabitants or occupiers of land within every of ſuch united pariſhes 
reſpectively, ſhall be obliged to contribute towards the repair of the 
church or chapel appointed for publick worſhip within the united pariſhes, 
and to the providing all neceflary charges belonging to ſuch church or 


chapel, as if ſuch united pariſhes were one entire pariſh, and the church 


ſo appointed the pariſh-church of the ſame, and two church-wardens may 
every year be choſen for ſuch united pariſhes reſpectively, and have the 


like office and power within the ſame, as other church-wardens have in 


* 


their reſpective pariſhes. / 1 EY. 
3. Provided, that if the pariſhioners of any ſuch united pariſh ſhall 


at any time build up or ſufficiently repair the pariſh-church of their 


pariſh, from thenceforth neither they nor any of them ſhall by this act be 
compelled to contribute towards the repairing of any other church or 
chapel within the ſaid united pariſhes, excepting that of the particular 
pariſh to which they immediately belong, and the church or chapel ap- 
pointed as is before mentioned for the ſaid united pariſhes, ſhall from 


thenceforth be kept in repair by the reſt of the pariſhioners of the ſaid 


united pariſhes. ,. 2 


4. Every pariſh ceſs or tax that ſhall be made at any veſtry for the 
repair of the pariſh-church or chapel, or other neceſſary charges belong- 
ing to ſuch church or chapel, ſhall, in ten days after the ſame is fo agreed 


upon, be equally applotted upon the inhabitants, by the church-wardens 

or other perſons appointed for that purpoſe by the major part of the pro- 

teltant pariſhioners in veſtry aſſembled. . 3. WA K 
lic 


587 


8 
- - 


_—- 4 4 — — — 3 — n = — - — A 
— 922 7 * ws. - 7 — - 2 2 v . - p a — — = — » — 4 p _ = 5 - = * -*Is — — —— > 2 — x 
k N - | * — * = * — — — om * ® * 5 1 2 * E — 8 * 2 = > 4 + — — 
8 - — * — — —— — — * n : - . —— n — \ i : oy — — ** 3 CATE * - - 2 * WS 1 
py k * k = * - — * 1 2 4 —̃ — 2 py — A * — 922 — 2 * 232 i N 22 — Wc owe - 
3 9 —- = n l Fe 2 * — A — 2, —— a - m— —— — ? 
l — 2 "ve 2 - 2” — 
» — hy 8 8 3 - 4 4 — - — - « {4 I _ 
- * — = © o . „ —2- 7 1 — „ — . 3 RT, == = * — 22 1 - . Py _ - 
l — - — — 3 — 8 — * 1 _— » wacky, a, — Fi \ ny - = => 1. þ - Þ Low. A. < . — . - 
— — þ q 5 4 —— n p 2 A . *. 
— — —— p —_ —— —— 4 * , x «a oh 


— — — 
— * — * 4 
— — 
— n 
2 "IIS ” 
” <—z y E "EE 2 
- ys 2. Way 
8 _ — —= 5 


. 
=. — — 
_ had 


588 


evidence to charge the defendants with the ſeveral ſums contained in the 


ſufficient evidence to charge the defendants with the balance of ſuch ac- 


ſhall pay back all ſuch ſums as the church-wardens ſo accounting ſhall 


Pariſh⸗churches. 


Which applotment ſhall be returned to the miniſter of the pariſh, wh, 
the firſt Sunday after he hath received the ſame, ſhall after divine ſervice | 
in the morning give publick notice thereof, as alſo of a veſtry to be held 
in ten days after ſuch notice, in order to have the ſaid applotment examined 
into; at which veſtry the major part of the proteſtant inhabitants there aſ. 
ſembled, ſhall have power to hear all parties who ſhall object to the faiq 
applotment, and to make ſuch alterations as to them ſhall ſeein reaſonable, 
and finally to aſcertain the ſame. 

And after the ſame is ſo aſcertained, they ſhall cauſe two diſtin tran. 
ſcripts thereof to be made, each to be ſubſcribed by the miniſter, church. 
wardens, and three of the proteſtant pariſhioners then preſent, one part 
whereof ſhall remain with the miniſter and pariſhioners, and the other{hall 
be delivered to the church-wardens, who ſhall with all convenient expedi. 
tion proceed to collect and levy the ſame, to be applied to the uſes for 
which it was ordered. 

And if ſuch church-wardens ſhall wiltully neglect or refuſe to collect any 
pariſh tax or ceſs ſo applotted and aſcertained as aforeſaid, or at the expi- 
ration of their office ſhall refuſe or neglect to account tor the ſame in any 
veſtry to be held for that purpoſe, of which ten days notice ſhall be given 
in ſuch.church or chapel immediately after divine ſervice in the morning, 
it ſhall be lawful for the ſucceeding church-wardens to ſue for and recover 
from the ſaid church-wardens the ſums in the ſaid applotment con- 
tained. | 

Or if after an account ſtated in manner aforeſaid, any ſuch church. 
warden ſhall, after a demand made, refuſe or neglect to pay the balance of 
ſuch account remaining in their hands to the ſucceeding church-wardens, 
it ſhall be lawful for the ſucceeding church-wardens to ſue for and recover 
from the ſaid churchwardens ſuch reſpective ſums, in caſes where the ſame 
does not exceed twenty pounds, by civil bill at the general aſſiſes to 
be held for the county where ſuch pariſh-church or chapel is, or where ſuch 
pariſh-church or chapel is within the city or county of Dublin, at the gene- 
ral quarter- ſeſſions to be held for the ſaid city or county; and in caſes where 
any ſuch ſum exceeds twenty pounds, the ſame to be ſued for and reco- 
vered by action of debt, c. in any of his majeſty's four-courts at 
Dublin. — | 
F. And in ſuch ſuit or action the aforementioned applotment ſubſcribed | 
by the miniſter, church-wardens, and three pariſhioners, ſhall be ſufficient 


ſaid applotment, and the account Rated as aforeſaid, ſhall be admitted as 


count. /. 4. 

6. Provided, that if any ſuch church-wardens refuſing to account as afore- 
ſaid, ſhall after judgment obtained againſt them, and payment made as 
aforeſaid, apply to the miniſter and ſucceeding church-wardens to be ad- 
mitted to account, theminiſter, church-wardens, and pariſhioners in veſtry 
aſſembled ſhall take ſuch account, and ſuch ſucceeding church-wardens 


prove to have been applied fo the uſe of the pariſh, and alſo ſuch tu ve as 
2 | Wes they 


Pariſh-churches. 


they can make appear upon oath could not be collected, by reaſon of the 
overty or other circumſtances of the parties upon whom they were ap- 
lotted ; which oath any juſtice of the peace for the city or county of the 
city where ſuch pariſh-church or chapel lies, are required to adminiſter, 


/ 4 if the church-wardens ſo accounting ſhallfind themſelves aggrieved 
by the determination of the faid miniſter tucceeding church-wardens and 
pariſhioners upon taking ſuch account, they may appeal to the Juſtices at 
the next general quarter-ſefſions for the county where ſuch pariſh-church 
or chapel is, who are impowered to ſummon and examine witneſſes upon 
cath, and finally to determine the fame. 4 

And in caſe they ſhall adjudge any ſum to be repaid by the ſucceeding 
church-wardens to the church-wardens ſo accounting, to cauſe the ſame to 
be levied by diſtreſs and fale of the goods of fuck 
wardens, or any of them, by warrant under the hands and ſeals of any 
two of the, juſtices preſent at the ſaid ſeſſions ; and in caſe they ſhall confirm 
the determination of theminiſter, ſucceeding church-wardens, and pariſhio- 
ners, they ſhall award ſuch coſts as they ſhall think reaſonable, not exceed- 
ing forty ſhillings, to be levied by diſtreſs and fale of the goods of the per- 
ſons ſo appealing, by warrant under the hand and ſeal of two of the juſ- 
tices preſent at the ſaid ſeſſions. fa 

7. And whereas ſeveral pariſhes in this kingdom are united by charters 

anted by the crown, in ſome of which there are but very fewproteſtants, 
and the pariſh-chuches thereof ruined, or in very great decay ; until ſuch 
ruined or decayed churches are rebuilt or repaired, the pariſhioners thereof 
ſhall be obliged to contribute to the keeping in repair the church to which 
ſuch pariſhes are united, and to the providing all neceſſary charges 
belonging thereto, in like-manner, and ſubje& to ſuch regulations as 
are herein appointed for repairing of churches united by epiſcopal 
union. 

8. Provided, that all money to be raiſed and levied as aforeſaid, ſhall 
be applied to the uſes mentioned in ſuch act of veſtry, and no other. 


A warrant to levy money aſſeſſed for rebuilding or repairing a 
„ pariſh- church. | 


To the church-wardens of the pariſh of C. in the county of ——. 


County 1. E A. B. and C. D. eſquires, two of his majeſty's juſ- 
to wit. tices of the peace for the ſaid county, do hereby im- 
power and authorize you, and each of you, to collect and receive the ſeveral 
ſums of money in the annexed a 77 mentioned, charged on the ſeveral in- 
habitants of the pariſh of C. in the ſaid county, for rebuilding [ or, repair- 


ing] the pariſh-church of the ſaid pariſh ; and if any M the ſaid inhabitants 
ſhall refuſe or neglect to pay the money charged on them by this aſſeſſment, we do 


bereby alſo impower and authorize you, or either of you, to levy the ſame by diſ- 
1 | treſs 


ſucceeding church- 
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Pariſh-churches. 


treſs and ſale of the goods of Popes perſon and perſons who ſhall negle@ or refuj: 
to pay the ſame, rendering the overplus, efter deducting the charges of ſuch dif. 
tre/s and ſale. Given under our hands and ſeals 


Pariſh-clerks. 


1. Y the act, 23 G. 2. c. 12. A veſtry ſhall be held yearly in every 

pariſh or union, in which there ſhall be a place of public worſhip, 
in which divine ſervice ſhall be uſually celebrated, according to the rights 
of the church of Ireland, excepting ſuch pariſhes as lie, or whereof any 
part doth lie, within the city or ſuburbs of Dublin, on the Tue/day or ed. 
neſday next after the 25th day of March in every year. 

2. But by the 33 G. 2. c. 11. In every pariſh or union, wherein by the 
ſaid laſt recited act it is enacted, that a veſtry ſhall be held for aſſeſſing a 
maintenance for the clerk of ſuch pariſh or union, ſuch veſtry ſhall be held 
on the Monday or Tueſday in Eafter-week. 

3. And by the ſaid ſtatute 23 G. 2. c. 12. A ſum not exceeding twenty 
pounds, nor leſs than ſive pounds, ſhall at ſuch veſtry be aſſeſſed for the 
maintenance of the clerk of every ſuch pariſh or union for the ſucceedin 
year, by the mayor part of the proteſtant pariſhioners then and there of 
ſembled. 

And if the proteſtant pariſhioners of any pariſh or union, other than the 
pariſhes before excepted, ſhall fail to make ſuch aſſeſſment, ſuch pariſh or 
union ſhall be chargeable with five pounds for the maintenance of the clerk 
of ſuch pariſh or union, for the year in which they ſhall ſo fail to make 
ſuch aſſeſſment. 

And ſuch aſſeſſment, or in caſe of no ſuch aſſeſſment, the ſaid ſum of 
five pounds ſhall within thirty days after the 25th day of March in every 
year, be equally applotted upon the pariſhioners, by the church-wardens 
or other perſons appointed for that purpoſe, by the major part of the pro- 
teſtant pariſhioners in veſtry afſembled ; which applotment ſhall be deli. 
vered to the miniſter, who, the firſt Sunday after he hath received the 
ſame, ſhall after divine ſervice in the morning, give publick notice thereof, 
as alſo of a veſtry to be held within ten days after ſuch notice, in order 
to have ſuch applotment examined into. | 

At which veſtry the major part of the proteſtant pariſhioners there aſ- 
ſembled, ſhall have power to = all parties who ſhall object to fueh ap- 
plotment, and to make alterations therein, and then finally to ſettle the 
fame; andafter the ſame ſhall be ſo ſettled, they ſhall cauſe two tranſcripts 
thereof to be made, each to be ſubcribed by the miniſter, church-wardens, 
and three of the proteſtant pariſhioners then preſent, one part whereot 
ſhall remain with the church-wardens, and the other ſhall be delivered to 
the pariſh-clerk. | 

And if ſuch applotment ſhall not be ſo made, ſettled, and ſubſcribed, 
and delivered to the pariſh-clerk within two calendar months after the 
25th day of March in every year, it ſhall be lawful for any two Jn 
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of the peace of the county where ſuch pariſh or union, or part of ſuch 

ariſh or union doth lie, upon examination of one or more witneſſes upon 
oath, and upon ſuch other evidence as may be laid before them, to make 
and finally to ſettle ſuch applotment. : 

Which juſtices are required to make two tranſcripts thereof, when 
the fame ſhall be ſo ſettled without fee, and to ſign and ſeal each part, 
and to deliver one part to the church-wardens of ſuch pariſh or union, or 
to one of them, and the other part to the pariſh-clerk. 

And the money ſo applotted by ſuch juſtices, or applotted inſuch other 
manner as is before directed, ſhall be levied by warrant under the hands 
and ſeals of two juſtices of the peace of the county where ſuch pariſh or 
union, or part of ſuch pariſh or union doth lie, by the pariſh-clerk, or 
other perſons by him appointed, by diſtreſs and fale of the goods of the 
perſons refuſing or neglecting to pay the ſums ſo applotted upon them, 
together with the charges of ſuch diſtreſs and fale, returning the overplus, 
if any ſhall be, to the owner. | 

4. Wherethe cure of two or more pariſhes, though not united, is ſerved 
by the ſame perſon, and divine ſervice is uſually celebrated in one of the 
aid pariſhes only, or in ſaid ſeveral pariſhes alternately, the maintenance 
before provided for the pariſh-clerk, whoſhall attend the celebration of di- 
vine ſervice in ſuch pariſhes, ſhall be levied and applotted upon all ſuch 
pariſhes in manner herein before directed, 

5. Provided, that where in any pariſh or union, other than thoſe ex- 
cepted as aforeſaid, there ſhall be one or more chapels of eaſe, or other 
place where divine ſervice ſhall be performed, in ſuch caſe the pariſhioners 
in veſtry aſſembled as aforeſaid, ſhall be impowered to raiſe a ſum not leſs 
than four pounds, nor exceeding eight pounds a year, for each clerk of 
ſuch chapels of eaſe, to be applotted and raiſed as before directed for the 
pariſh-clerk, excepting ſuch chapels ſhall be ſerved only alternately, or in 
leſs frequent turns with the church of ſuch pariſh or union, in which caſe 
no proviſion ſhall be made for more than one clerk. 

6. No clerk of any pariſh or union, other than thoſe excepted as afore- 
laid, ſhall, during the continuance of this act, be intitled to any fee, ſalary, 
or due, by virtue of any uſage or cuſtom. 


7. Whereas ſeveral perſons have been excommunicated in ſuits inſti- 


tuted in the ſpiritual courts for the recovery of ſums claimed by pariſh- 
clerks as due by cuſtom ; no proceſs ſhall hereafter iſſue on any ſuch excom- 
munication, or if iſſued, the ſame ſhall ſurceaſe, and ſuch excomunica- 


tion ſhall not be conſidered as any diſability. 


Such parts of this act, as relate to the more eaſy providing a maintenance for 
pariſh-clerks, with the amendment made thereto by ſtat. 33 G. 2. C. 11. are 
by that act continued to the 24th of May, 1767, and unto the end of the 

 thennext ſeſſion. | 
8. Alſo by the ſaid ſtatutes 33 G. 2. c. 11. If divine ſervice is uſually 

celebrated in the church belonging to ſuch pariſh or union, on Sundays and 
ther feſtival days, and alſo on common week days, the ſum to be aſ- 
leſled at tuch veſtry for the maintenance of the clerk of ſuch pariſh or 

4H 2 union 


IIs 


— 8 2 1 4 
N 19 : 1 1 8 3 1 
— be = . — ex. * 1 << 
—_ * , ſl a>» * 4 aaat 0 — Boo ä ᷣ . rn " —— FI 


— — — N 
4 — * — * — 
hy * wv — 4 
a — 
- 122 * — — — . 2a * 
— 8 rr — heb 
. o — 
. 7 : = — 7 


2 


— l — — * 
. —— 


7” 
LOND IgA OE 27 ——— 


a 7. 


TIS 
n 


. — — * = 
— — 


& <--& _ 1 g oc 7 * 1 
— — — 
—— — — : « —_ 
2 ITS — — 8 — 
- — A. — 8 — nk 8 
— 
- — 


2 rw 
- 


— 
* 


RX 


** 
— 


1 2". nn 5 
— 2 — — . n= 
— — ES 
© 7 . 
— : 
q ——; 


** 

[1 
'4 
4 
. 

* 
I 
14 
" 
i, 
2 


— 12 hy * 7" 
8 . 2 


_ 4 2. 
oY 4 — 


592 


Pariſh⸗clerks. 


union for the enſuing year, ſhall be a ſum not exceeding twenty pounds, 
nor leſs than ten pounds. /. 2. 
And in all other caſes, the ſum to be aſſeſſed at ſuch veſtry for the 


maintenance of the clerk of ſuch pariſh or union for the enſuing year, 


ſhall not exceed ten pounds, nor ſhall be leſs than five pounds. 
And if the proteſtant pariſhioners of any pariſh or union, other than 
the pariſhes excepted by the ſaid act, ſhall fail to make ſuch aſſeſſment, 


ſuch pariſh or union ſhall be chargeable with the ſum of ten pounds, for 


the maintenance of the clerk of the pariſh or union, for the year in which 


they fhall ſo fail to make ſuch aſſeſſment, if divine ſervice is uſually ce. 


lebrated in the church belonging to ſuch pariſh or union on Sundays and 
other feſtival days, and alſo on common week days. 

And in all other caſes, ſuch pariſh or union ſhall be chargeable with the 
ſum of five pounds for the maintenance of the clerk of ſuch pariſh or 
union, for the year in which they ſhall ſo fail to make ſuch aſſeſſment. 

And if ſuch aſſeſſment ſhall be made, then the ſum ſo aſſeſſed, or in 
caſe of no ſuch aſſeſſment, then the ſaid ſum of ten pounds, or five pounds, 
as the caſe ſhall happen, ſhall, within thirty days after Whit/ungay in the 
ſaid year 1760, and within thirty days after Ea/ter-/unday in every ſucceed. 
ing year, be equally applotted in ſuch manner as ceſſes for the repairs of 
the church are uſually applotted, or by law ought to be applotted in ſuch 
pariſh or union. 

And after ſuch applotment ſhall be finally aſcertained, and a tranſcript 
thereof ſhall be delivered to the church-wardens of ſuch pariſh or union, 
or to one of them, in the manner directed by the ſaid act, ſuch church 
wardens ſhall, with all convenient expedition, proceed to levy the ſame, 
together with the other ceſſes of ſuch pariſh or union, and ſhall pay over 
the ſame to ſuch pariſh-clerk. 

And in caſe of their wilful neglect or refuſal to collect the ſame, or to 
pay the ſame to ſuch pariſh-clerk, ſuch pariſh-clerk ſhall have the like re. 
medy againſt ſuch church-wardens by civil bill proceſs, to be brought in 
his own name, for the recovery of he ſum ſo applotted for him. 

And ſuch church-wardens ſhall have the like remedy over againſt ſuch 
pariſh or union, as is enacted by an act made in the third year of his pre- 


ſent majeſty's reign, intitled, An act for the better keeping churches in re- 


air. 

f 9. In every chapel of eaſe wherein proviſion is made by the ſaid recited 
act of the twenty third year of his preſent majeſty's reign, for the yearly 
maintenace of the clerk of ſuch chapel of eaſe, ſuch yearly maintenance 
ſhall be aſſeſſed, applotted, levied, and paid in ſuch manner as is herein 
before directed for the pariſh-clerks, with ſuch remedy for the recovery 
thereof, by the clerk of ſuch chapel of eaſe, and ſuch remedy over for 
the chuch-wardens of the pariſh or union to which ſuch chapel of eaſe ſhall 
belong, as is herein before provided, concerning the yearly maintenance 
for pariſh-clerks. / 3. | 


Theſe afts continued by 5 G. 3. c. 15. 13, 14 G. 3. c. 41. 15, 16 6.3. 
c. 32. 21, 22 G. 3. c. 40. 28 G. 3. c. 42. 57 


Pariſh⸗clerks. 


By 25 G. 3. c. 58. /. 1. As often as any pariſh or union neglect 
or refuſe to aſſeſs at veſtry a proviſion for pariſh clerk of ſuch pariſh, 
or union, or chapel of eaſe, as by law directed; or having aſſeſſed neglect 
or refuſe to applot ; or having aſſeſſed and applotted, if the church- war- 
dens neglect or refuſe with all convenient expedition to collect, levy, and 
pay the ſame to ſuch pariſh clerk or clerk of chapel of eaſe, ſuch pariſh 
clerk ſhall have like remedy againſt ſuch church-wardens by civil bill pro- 
ceſs in his own name for ſuch ſum, as by law ought to have been allefled, 
applotted, collected, levied, and paid to ſuch pariſh clerk or clerk of an 
chapel of eaſe ; and church-wardens ſhall have like remedy over Ka 
ſuch pariſh or union, as by third of George the ſecond, for better keeping 
churches in repair. 

Seck. 2. Such pariſh clerks or of chapels of eaſe ſhall be entitled te 
ſuchremedy by two or more juſtices of peace, as given them by twenty third 
of his late Majeſty for recovery of ſuch ſalaries, as entitled to receive 

urſuant to the proviſions, true intent, and meaning of the thirty third 
of George the ſecond ; any thing herein, or in the thirty third of George 


the ſecond to contrary notwithſtanding. 


Parliament. 


1. D the2G.1. c. 19. Upon every election to be made of knights of 

the ſhire to ſerve in parliament in taking the poll, the ſherifts, or 
their under-ſheriff and clerks, ſhall enter not only the place of the elec 
tors freehold, but alſo the place of his abode, as he ſliall declare the ſame 
at the time of the giving his vote, and alſo ſhall make or enter jurat 
againſt the name of every ſuch voter to whom the oath hereby required 
ſhall be tendered, and by whom the ſame ſhall be taken. 

2. And by the 19 G. 2. c. 11. The faid ſheriff or returning officer, 
ſhall within twenty days after ſuch election, faithfully deliver over upon 
oath, which oath the two next juſtices of the peace are required to admini- 
ſter unto the clerk of the peace of the ſame county, all the poll books of 
ſuch elections, without any embezzlement or alteration, to be preſerved 
among the records of the ſeſſions of the peace of the ſaid county. 


3. Every freehold of the yearly value of forty ſhillings, and under ten 


pounds per annum, ſhall at ſome quarter-ſeflions after the paſſing this act, 
and before the election at which any freeholder ſhall offer himſelf to vote, 
be regiſtered ſix months before the election in manner following, that is to 
ſay, every ſuch freeholder ſhall in open court before the juſtices of the peace 
at the quarter-ſefſions for the county where ſuch freehold lieth, make the 


following affidavit, or if a quaker, the following affirmation. 


N. N. of A. in the county of B. maketh oath or affirmeth, as the caſe ſhall be, 


that he hath a freehold of the clear yearly value of forty ſhillings, lying and being 


at C. in the county of D. Which 
ic 
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to vote or be polled at ſuch election, ſhall before he is admitted to poll at 


ſecurity for any money, office, employment or gift, in order to give my vote at this 


Parliament. 


Which affidavit or affirmation when duly ſworn or affirmed, ſhall be read 
allowed in open court, and delivered by order of the court to the a&in . 
clerk of the peace of the ſaid county, to be filed and kept amongſt the re. 
cords, and the acting clerk of the peace ſhall immediately write in a bock 
to be byhim̃ kept in an alphabetical order for that purpoſe, the followin 
entry or regiſtry N. N. of A. in the county of B. hath regiſtered his freehold, 
lying at G. in this county this day of  arthe year of our 
Lord. 

4. For which affidavit or affirmation, entry or regiſtry, ſix pence and 
no more ſhall be naid by ſuch freeholder to the perſon acting as clerk of 
the peace at the time of ſuch regiſtry ; and in caſe ſuch freehold ſhall not 
have been ſo regiſtered ſix calendar months before the election, ſuch free. 
holder ſhall not be intitled to vote for ſuch freehold at ſuch election. 

5. The acting clerk of the peace ſhall on or before the laſt day of every 
ſeſſions, deliver to the treaſurer of the faid county, a true copy of ſuch 
entry and regiſtry ſo by him from time to time made, which copy ſhall be 
kept by the ſaid treaſurer amongſt the accounts of the ſaid county. 

6. All freeholders regiſtered at any quarter-ſefſions held by adjournment, 
ſhall be adjudged to be well regiſtered, as if the ſame had been regiſtered 
before any adjournment of the ſeſſions, provided that every ſuch adjourn. 
ed ſeſſions be held in open court where the ſeſſions have been uſually held, 
or in the court where the aſſiſes are uſually held, and not elſewhere. 

7. Alſo by the 3 G. 3. c. 13. Upon every election of any member or 
members to ſerve for the commons in parliament, every freeholder, 
citizen, freeman, burgeſs, or perſon, having, or — to have, a right 


the ſame election take the following oath (or being of the people called 
©uakers, ſhall make the ſolemn affirmation appointed for 2uakers) in caſe 
the ſame ſhall be demanded by either of the candidates, or any two of the 
electors : (that is to ſay) | 


IA. B. do fevear, (or being of the peopis called Quakers, I A. B. do ſo 
lemnly affirm) I have not received or had by my ſelf, or any perſon whatſoever 
in truſt for me, or for my uſe and benefit; or for the uſe and benefit of any of 
my family or kindred, to my knowledge or belief, directly or indirectly, any ſum 
or ſums of money, office, plate or employment, gift or reward, or any promiſe or 


election, and that I haue not before been polled at this election. 


8. The officer or officers preſiding at ſuch elections, ſhall appoint a 
juſtice of the peace for the purpoſe of adminiſtering the ſaid>oath or 
affirmation in open court, ſo as the poll ſhall not be thereby retarded. 

And the faid juſtice ſhall, in the preſence of four or more perſons to be 
nominated by each candidate, adminiſter the ſaid oath to every elector be- 
fore ſuch elector ſhall be admitted to poll, if the ſame ſhall be demanded 
as aforeſaid. | | 

And if the officers preſiding at ſuch election ſhall refuſe to appoint 2 
juſtice of the peace for the purpoſe aforeſaid, or if the ſaid juſtice 3 

re 
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refuſe to adminiſter the ſame gratis, if demanded as aforeſaid, ſuch officer, 
or juſtice of the peace, ſhall forfeit fifty pounds to any perſon that ſhall 
ſue for the ſame, to be recovered, together with full coſts of ſuit, by 
action of debt, bill, plaint or information, in any of his Majeſty's courts 
of record in Dublin, wherein no eſſoign, CG. ſhall be allowed. 

And no perſon ſhall be admitted to poll till he has taken and repeated 
the ſaid oath in a publick manner, in caſe the ſame ſhall be demanded as 
aforeſaid, before ſuch juſtice of the peace as ſhall be deputed. 

9. If any ſheriff, mayor, bailiff, or other oaks officer, ſhall admit 
any perſon to be polled without taking ſuch oath or affirmation, if demand- 
ed as aforeſaid, ſuch returning officer ſhall forfeit one hundred pounds, to 
be recovered in manner aforeſaid, together;with full coſts of ſuit ; and if 
any perſons ſhall vote or poll at ſuch election without having firſt taken 
the oath, or if a £Zyaker having made his affirmation, if demanded as 
aforeſaid, ſuch perſon ſhall incur the ſame penalty, which the officer is ſub- 
ject to for the offence above mentioned. 

10 Every ſheriff, mayor, bailiff, ſeneſchal, or other perſon, being the 
9 officer of any member to ſerve in parliament, ſhall immediate- 
ly after 
ake and ſubſcribe the following oath : 


I A. B. do ſolemnly fwear, that I have not directly or indirectly received any 
um or ſums of money, office, place or employment, gratuity, or reward, or any 
bond, bill, or note, or any promiſe or gratuity whatſoever, either by myſelf or 
any other perſon to my uſe, or benefit, or advantage, or to the uſe, benefit, or 
advantage of any of my family or kindred, or to my knowledge or belief, for 
making any return at the preſent election of members to ſerve in parliament, 
and that I will return ſuch perſon or perſons as ſhall, to the belt of my judgment, 
appear to me to have the majority of legal votes. 


Which oath any juſtices of the peace of the ſaid county, city, corporation, 


or borough, where ſuch election ſhall be made, or in their abſence, any 


three of the electors are thereby requir& and authorized to adminiſter, and 
ſuch oath ſo taken ſhall be entered among the records of the ſeſſions of 
ſuch county, city, corporation, and borough as aforeſaid. : | 

11. A member of parliament ſhall have the privilege of parliament, not 
only for himſelf and his ſervants, to be freed from arreſts, ſubpoena, cita- 
tions, and the like; but alſo for his horſes and goods to be free from diſtreſ- 
{es ; but for treaſon. felony, and breach of the peace, there can be no pti- 
vilege. 4 Inst. 24, 25. 

12. By the 6 An. c. 8. .. 3. The privilege of parliament ſhall begin forty 
days before the beginning or meeting of every parliament, andſhallconti- 
nue during the ſetting or adjournment, and forty days after the proroga- 
tion or diſſolution of every parliament. | | 

13. Where any plaintiff ſha by reaſon of privilege of parliament be 
ſtayed from proſecuting any ſuit, ſuch plaintiff ſhall not be barred by any 
ſtatute of limitation, nor ſhall his ſuit be diſcontinued for want of proſecu- 


tion, but ſuch plaintiff ſhall be at liberty immediately after the riſing of 
tne 


e reading of the writ or precept for the election of ſuch member, 
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the parliament, to proceed to PRO: and execution, as if ſuch plaintiff 
had not been hindered from proſecuting his ſuit by privilege of parliz. 
ment. / 4. 

I 4. {of be lawful for all perſons during the continuance of privilege 
of parliament (as the ſame is hereby before declared, to diſtrain the goody 
and chattels of any peer, lord of parliament or member of the houſe of 
commons, for the arrears of any rent, duty, or ſervice which ſhall be. 
come due, and to diſpoſe of ſuch diſtreſſes as if the goods ſo diſtrained did 
not belong to any member of either houſe of parliament. /. 5 

15. No peer, lord of parliament, or member of the houſe of commons, 
who ſhall be a truſtee, guardian, executor or adminiſtrator, ſhall have any 
benefit of privilege of parliament in any ſuit which ſhall be proſecuted 
againſt them as truſtee, guardian, executor or adminiſtrator, in any court 
of law or equity, or in any eccleſiaſtical or other court. 

16. No ſuit or proceeding in law or equity againſt any immediate 
debtor to the queen, for the recovery of any debt or duty originally and 
immediately due to her majeſty, or againſt anyaccountant unto , majeſty 
for any part of her revenues, or for any immediate debt or duty, nor 
the execution of any ſuch proceſs or proceeding ſhall be impeached or 
delayed by pretence of privilege of parliament ; yet ſo that the perſon of 
any ſuch debtor or accountant _ a peer of this realm, or lord of par- 
liament, or being a member of the houſe of commons, ſhall not, durin 
the continuance of privilege, be arreſted or impriſoned upon any fuck 
action or proceedings. Es 

17. But by the act 8 G. 1. c.2. / 2. No privilege of parliament ſhall 
be allowed in any ejectment brought for the recovery of lands, &c. on ac- 


count of non-payment of rent, nor in any ſuit commenced againſt any 


perſons on account of their wilful holding over any lands, Sc. after the de- 
termination of their term contrary to the intent of the act 11 Ann. cap. 2. 


for the more effettual preventing of frauds committed by tenants ; nor in any 


ſuit or motion to obtain any injunction or writ of efrepement to prevent 


 waſlte. 


18. And by the 1 G. 2. c. 8. Actions may be commenced and pro- 
ceeded on, againſt peers or members of parliament, immediately after any 
diſſolution, or prorogation for above 14 days, until they meet again.— 
Allowin Ware a reaſonable time for their return from parlia- 
ment; for their privilege exiſteth, not only during the time of their 
ſitting, but for a * time both before and after, for their going and 


returning. Stra. 98 5. Col. Pitt's caſe. 


20. By the 2 G. 2. c. 7. The parliament ſhall not be diſſolved by 
the king's death or demiſe, but ſhall continue to ſit and act for ſix months, 
unleſs ſooner diſſolved by the ſucceſſor: and if there be no parliament ; 
the next preceding parliament ſhall meet and act, as if they had not been 


diſſolved. 


Partition. 597 


Y the 8 © 9 W. c. 21. entitled, An act for the eaſier obtaining 
partitions of lands in coparceny, joint-tenancy, and tenancy in com- 
mon, it is enacted, that if the high ſheriff cannot conveniently be preſent 
at the execution of any judgment in partition, in ſuch caſe the under 
ſheriff in preſence of two juſtices may proceed to execution of the writ 


of partition. | 


Peers. 


I, UKES, earls, and barons are not conſervators of the peace at Not conſerva- 
common law; and have no more power as ſuch, than mere tors of the 


private perſons. 2 Haw. 32. u. 43. J. 1. peace. 
2. The ſafeſt way of proceeding againſt a peer, for ſureties of the Suretiesof the 


ace or good behaviour, is by cotnplaint to the court of chancery or peace againſt 
king's bench. 1 Haw. 127. n. 253. / 5. | them. 


3. A nobleman muſt be tried by his peers : but this is to be under- Trial of peers, 


ſtood only at the ſuit of the king, upon an indictment of high treaſon, 

tit treaſon, felony, or miſpriſion thereof; but in caſe of a præmunire, 
riot, or the like, and generally for ail other crimes out of parliament 
(unleſs otherwiſe ſpecially provided for by ſtatute, as it is in many in- 
ſtances), though it be at the ſuit of the king, he ſhall not be tried by 
his peers, but by the freeholders of the county. 3 It. 30. 2 Haw. 
424. n. 596. / 13. | we: 1941 

4. Proceſs of outlawry lies againſt a peer, if he be indicted, and ap- Whether they 
pears not, and cannot be taken ; otherwiſe he might take advantage of may be out- 
his own contumacy. 3 ißt. 31. | | lawed. 

5. Peers ſhall have the benefit of clergy for the firſt offence of felony, whether th 
without burning in the hand. 1 Ed. 6. c. 12. , 14. ſha? be burn 

iu the hand. 


6. A peer produced as a witneſs, ought to be ſworn. 3 Keb. 6 31. Evidence, 
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598 Perjurp and ſubornation. 


I. Of perjury and ſubornation by the common law. 
I. Of perjury and ſubornation by the flatute of the 5 El. 
II. Of matters common to them both. 


I. Of perjury and ſubornation by the common laub. 


Perjury at the j · DER JURY by the common law, ſeemeth to be a wilful falſe oath, by 
common law, one who being lawfully required to depoſe the truth in any judicial pro. 
ceeding, ſwears abſolutely, in a matter material to the point in queſtion, whether 
he be believed or not. 1 Haw. 172. n. 318. zZ Inſt. 164. 


Wilfal] The falſe: oath alledged againſt him, ſhould be proved to be 
taken with ſome degree of deliberation ; for if? upon the whole circum. 
ſtances of the cafe it ſhall appear probable, that it was owing rather to 

the weakneſs than perverſeneſs of the party, as where it was occaſioned 
by ſurprize, or inadvertency, or a miſtake of the true ſtate of the queſ. 
tron, it cannot but be hard to make it amount to voluntary and corrupt 


perjury. 1 Haw. 172. n. 319. / 2. 


Falſe] It is is ſaid not to be material, whether the fact which is ſworn, 
be in itfelf true or falſe; for however the thing ſworn may happen to 
prove agreeable to the truth, yet if it were not known to be ſo by him 
who ſwears to it, his offence is altogether as great as if it had been falſe, 
inaſmuch as he wilfully ſwears that he knows a thing to be true, which 
at the ſame time he knows nothing of, and impudently endeavours to 
induce thoſe before whom he ſwears, to proceed upon the credit of a 
depoſition, which any ſtranger might make as well as he. 1 Haw. 175. 
n. 322. /. 6. | 


Being lawfully required] It ſeemeth clear, that no oath whatſoever, 
taken before perſons acting merely in a private capacity; or before thoſe 
who take upon them to adminiſter oaths of a public nature, without legal 
authority; or before thoſe who are legally authorized to adminiſter ſome | 
kinds of oaths, but not thoſe which happen to be taken before them ; or 
even before thoſe who take upon them to adminiſter juſtice by virtue ot 
an authority ſeemingly colourable, but in truth unwarranted and merely 
void. can amount to perjuries, but are altogether idle and of no 
force. 1 Haw. 174. n. 321. % 4. 


In any judicial proceeding] For tho? an oath be given by him that hath 
lawful authority, and the ſame is broken, yet 15 it be not in a judicial 
proceeding, it is not perjury; becauſe ſuch oaths are general and extra. 
judicial: but it ſerves for aggravation of the offence. Such are, general 
oaths given to officers or miniſters of juſtice, the oath of fealty and al- 
legiance, and ſuch like. Thus if an officer. commit extortion, it 5 


ag 


pal reaſon of which reſolution, he ſays, as he apprehended, was, that 
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zgainſt his general oath, but yet not perjury, becauſe not in a judicial 
roceeding ; but when he is charged with extortion, the breach of his 
oath may ſerve for aggravation. 3 If. 166. | 
If a perſon calleth another perjured man, he may have his action upon 
his caſe, becauſe it muſt be intended contrary to his oath in a judicial pro- 
ceeding ; but for calling him a forfeworn man, no action doth lie, becauſe 
the forſwearing may be extrajudicial. 3 It. 166. 


Swears abſolutely] For the depoſition muſt be direct and abſolute; and 
not, as he thinketh, or remembereth, or believeth, or the like. 3 Inf. 
166. 

In a matter material to the point in quęſtion] For if it be not material, then 
tho? it be falſe, yet it 1s no perjury, becauſe it concerneth not the point 
in iſſue, and therefore in effect it is extrajudicial. 3 Inf. 167. 


But it is not neceflary that it appear to what degree, the point in which . 


à man is perjured, was material to the iflue ; for if it is but circumſtanti- 
ally material, it will be perjury. L. Raym. 258. PE 

Much leſs is it neceſſary that the evidence be ſufficient for the plaintiff 
to recover upon ; for in the nature of the thing, an evidence may be 
very material, and yet it may not be full enough to prove directly the 
point in queſtion. L. Raym. 889. 


Whether he be believed or not] It hath been holden, not to be material 
upon an indictment of perjury at common law, whether the falſe oath 
were at all credited, or whether the party in whoſe prejudice it was in- 
tended, were in the event any way aggrieved by it or not ; infomuch as 
this 1s not a proſecution grounded on the damage of the party, but on 
the abuſe of publick juſtice. 1 Haw. 177. n. 325. . 9. 

2. Subornation of perjury, by the common law, ſeems to be an offence, Subornation 
in procuring a man to take a falſe oath, amounting to perjury, who actually at common 
tareth ſuch oath. 1 Haw. 177. n. 325. ſc 10. | ', law. 

But it ſeemeth clear, that if the perſon incited to take ſuch an oath, 
do not actually take it, the perſon by whom he was ſo incited is not 
guilty of ſubornation of perjury ; yet it is certain, that he is liable 
to be puniſhed, not only by fine, but alſo by infamous corporal puniſh- 
ment. id. | : 875 

3. The puniſhment of perjury and ſubornation of perjury by the com- Puniſhment of 


mon Jaw, is reſtrained by the ſtatute of the 28 EJ. hereafter following; perjury at the 


common law. 


that it ſhall not be leſs, than is inflicted by that ſtatute. 0 
4 Mr. Hawkins ſays, it hath been of late ſettled, that juſtices of the Power of juſ- 
peace have no juriſdiction over perjury at the common law; the princi-. tices of the 


inaſmuch as the chief end of the inſtitution of the office of theſe juſtices 
was, for the preſervation of the peace againſt perſonal wrongs and open 
violence, and the word treſpaſs (in the commiſſion) in its moſt proper and 
natural ſenſe, is taken for ſuch kind of injuries, it ſhall be underſtood in 
that ſenſe only, or at the moſt to extend to ſuchother offences only, as have 


direct and immediate tendency to cauſe ſuch breaches of the peace; as 
f 4 1 2 h libels, 


peace therein. 
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Perjury and ſubornation. 


libels, and ſuch like, which on this account have been adjudged indi. 
ble before juſtices of the peace. 2 Haw. 40. n. 60. . 38 

And in the caſe of * and Bainton, E. 11 G. 2. An indictment at 
the quarter ſeſſions for perjury at common law, was quaſhed for want of 
juriſdiction; and was ſaid to have been done ſo about three years before, 
in the caſe of K. and We/tineſs, Str. 1088. 


II. Of perjury and ſubornation by the flatute of the 28 El. c. 1. 


As to ſubornation of perjury, in the firſt place, Every perſon who ſhall 

unlawfully and corruptly procure any witneſs to commit any wilſul and corrupt 
erjury ; in any matter or cauſe depending in ſuit and variance, by any writ, 

action, bill, complaint, or information, touching any land, tenements, or heredi. 
taments, or any goods, chattels, debts, or damages; in chancery, or in any court 
of record, leet, ancient demeſne court, hundred court, court baron, or court if 
chancery ; or ſhall unlawfully and corruptly procure or ſuborn any witneſs which 
ſhall be fworn to te/tify in perpetuam rei memoriam, bal forfeit gol. 
half to the king, and half to the party grieved who fhall ſue for the ſame. And 
if he has not lands or goods worth 4ol. he ſhall be impriſoned half a year, and 
tand on the pillary an hour in open market. And he ſhall be diſabled to be a 
witneſs in any court of record. | 

And as to perjury, F any perſon, either by ſubornation or otherwiſe, ſhall 
wilfully and corruptly commit any wilful perjury, by his depoſition in any the 
eourts before mentioned, or being examined in perpetuam rei memoriam; he 
ſhall forfeit 201. in like manner, and be impriſoned fix months ; and if he has 
not goods worth 201. he ſhall be ſet on the pillory in the market place by the ſhe- 
riff, and have both his ears nailed. And he ſhall be for ever diſabled to bee 
witneſs in any court of record. 
And the judge of the court, where the perjury ſhall be, and the judges f 
axe, and juſtices of the peace in ſeſſion, may inquire, hear, and determine 
thereof, by inquiſition, preſentment, bill, or information, or otherwiſe. 


But this act ſhall not extend to any ecclgſiaſtical court. 3 

Alſo this ſtatute ſhall not reſtrain the authority of any judge, having abſolute 
power to puniſh perjury before the making thereof, but that every ſuch judge 
may proceed in the puniſhment of all offences puniſhable before the making of the 
ſaid flatute, in ſuch wiſe as they might have done, and uſed to do, to all pur- 
poſes, ſo that they ſet not upon the offender leſs puniſhment, than is contained it 
the ſaid ſtatute. 28 El. c. 1. OW 


Any witneſs] If the defendant perjureth himſelf in his anſwer in the 
chancery, exchequer chamber, or the like, he is not puniſhable by this 
ſtatute ; for it extendeth but to witneſſes. 3 In. 166. 

But he is puniſhable for the ſame by indictment at the common law. 
Burr. Rep. 1189, | 


by 
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By any wwrit, action, bill, complaint, or information] It hath been reſolved, 
that theſe words are to be extended to. the latter clauſe concerning per- 
jury, as well as to this concerning ſubornation ; becauſe it cannot well be 
intended, that the makers of the act, who infli& a greater penalty on 
ſubornation of perjury, than on the perjury itfelf, ſhould mean to extend 
the purview of the law in relation to what they eſteemed the lefler crime, 
farther than in relation to that which they eſteemed the greater. 1 Haw. 
179. 1. 329. / 19. 5 Co. 99. | 

But it is to be obſerved, that perjury or ſubornation in an action de- 

nding by indidtment, are not within this ſtatute ; but only in an action 
depending by writ, action, bill, complaint, or information. 3 Inſt. 164. 


Half to the party rieved |] It hath been collected from this clauſe, that 
no falſe oath 1s within the meaning of this ſtatute, which doth not give 
ſome perſon a juſt cauſe of complaint : and upon this ground it hath been 


ſaid, that he who ſwears a thing which is true, but not known by him to 


be ſo, is not within this ſtatute; becauſe howſoever heinous his offence 
may be in its own nature, yet when it proves in the event to be in main- 
tenance of the truth, it cannot be ſaid to give him a juſt cauſe of com- 
plaint, who would take advantage againſt another from his want of legal 
evidence to make out the juſtice of his cauſe. Alſo from the ſame ground 
it ſeemeth clearly to follow, that no falſe oath can be within the ſtatute, 
unleſs the party againſt whom it was ſworn ſuffered ſome kind of diſad- 
vantage by it ; for otherwiſe it cannot be ſaid, that any one was grieved 
by it: and therefore that in every proſecution upon this ſtatute, it muſt 


appear upon the trial, that there was ſuch a ſuit depending, wherein the 


party might be prejudiced in the manner ſuppoſed. 1 Haw. 181. u. 
331. / 23. | | 1 


Either by ſubornation, or otherwiſe] It is not neceſſary to ſet forth in 
the indictment, whether the party took the falſe oath thro* ſubornation 
of another, or without any ſuck ſubornation, theſe words being only 


ſuperfluity. 1 Haw. 179. n. 329. . 18. 


Wilfully and corruptly] Theſe words are neceſſary in an indictment or ac- 
tion on this ſtatute, and cannot be ſupplied by adding againſt the form of 
the featute, or by concluding and ſo a wilful and corrupt perjury did commit. 
1 Haw. 178. n. 328. /. 17. | 


of ces in ſeſſions] And one juſtice may bind the offender over to the 
e TIEN 


ons. Dalt. c. 70. . 
But becauſe tlie proſecution upon this ſtatute is more difficult than by 


indictment at the common law, offenders are ſeldom proſecuted upon 
this ſtatute, eſpecially at the ſeſſions; and it ſeems generally the ſafer 
way to proceed by indictment at the common law, at the aſſizes, or in 


the court of king's bench. | 
Shall 
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Shall not reſtrain] From this it ſeemeth undoubtedly to follow, that 
the court of king's bench, c. proceeding upon an indictment or in. 
formation of perjury or ſubornation of perjury at the common law, 
may not only ſet a diſcretionary fine on the offender, but alſo condemn 
him to the pillory, without making any inquiry concerning the value of 
his lands or goods. 1 Haw. 178. n. 328. / 16. 


III. Of matters common t0 them both. 


1. By the act 3 G. 2. c. 4 The more effectually to deter perſons 
from committing wilful and corrupt perjury or ſubornation of perjury, 
beſides the puniſhment already to be inflicted by law for ſo great crimes, 
it ſhall be lawful for the court or judge before whom any perſon ſhall be 
convicted of wilful and corrupt perjury, or ſubornation of perjury, ac- 
cording to the Jaws now in being, to order ſuch perſon to be ſent to ſome 
houſe of correction within the fame county, for a time not exceeding 
ſeven years, there to be kept to hard labour during all the ſaid time; or 
to be tranſported to ſome of his majeity's plantations beyond the ſeas, 
for a term not exceeding ſeven years, as the court-ſhall think moſt pro- 
per, and thereupon judgment ſhall be given, that the perſon convicted 
{ſhall be committed or tranſported accordingly, over and beſides ſuch 
puniſhment as ſhall be adjudged to be inflicted on fuch perſon agreeable 
to the laws now in being. 

And if tranſportation be directed, the ſame ſhall be executed in ſuch 
manner as 1s or ſhall be provided by law for the tranſportation of felons ; 
and if any perſon ſo committed or tranſported, ſhall voluntarily eſcape 
or break priſon, or return from tranſportation before the expiration of 
the time, for which he ſhall be ordered to be tranſported, ſuch perſon 
being thereof convicted, ſhall ſuffer death as a felon, without benefit of 
clergy, or of the ſtatute, and ſhall be tried for ſuch felony in the county 


where he ſo eſcaped, or where he ſhall be apprehended. 


This act is continued, for twenty-one years from the 25th of March, 1757, 
by 29 G. 2. c. 8. ſ. 9. and perpetual by 17, 18 G. 3. c. 36. 1. 2. 


2. The court generally will not quaſh an indictment for a crime of ſo 
enormous a nature as perjury, for inſufficiency in the caption or body of 
it, but will oblige the defendant either to plead or demur to it. 2 Haw. 


258. n. 367. . 146. 7 
To convict a man of perjury, a probable evidence is not enough ; 
but it muſt be a ſtrong and 2 04 evidence, and the witneſſes muſt be 
more numerous than thoſe on the ſide of the defendant, for otherwiſe it 
is only oath againſt oath. 10 Mod. 194. 
And the party prejudiced by the perjury, ſhall not be admitted to prove 


the perjury. L. Raym. 396. 
4. It 
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4. It ſeems that the court will not ordinarily at the prayer of the de- Certiorari. 


ſendant grant a certiorari for the removal of an indictment of perjury ; 
for ſuch crime deſerves all poſſible diſcountenance, and the certiorari 


might delay, if not wholly diſcourage the proſecution. 2 Haw. 287. n. 


; 08, „ 28. 
, /; 2 Perjured per- 


5. A perſon convicted of perjury is diſabled from being a juror. 
Haw. 417. n. 588. /. 25. Ora witneſs. 2 Haw. 433. n. 609. /. 19. 
6. Quakers making ſolemn affirmation wilfully and corruptly, ſhall 


ſuffer as in caſes of perjury. 8 G. c. 6. /. 2. 


ſon not to be 
A juror, or a 
witneſs. 
Quakers. 


7. Perjury and ſubornation are excepted out of the general pardon of pargon, | 


the 20 G. 2. c. 52. 


Petition, 


Y the 13 C. 2. . 5. No perſon ſhall ſolicit above 20 hands, to any 
D petition to the king, or either houſe of parliament, for alteration of 
matters eſtabliſhed by law in church or ſtate, unleſs the matter thereof 
hath been conſented to by three or more juſtices of the county, or by the 
major part of the grand jury at the aſſizes or ſeſſions; nor ſhall preſent 
any ſuch petition accompanied with more than ten perſons, on pain of a 
ſum not exceeding. 100/7. and three months impriſonment, on conviction 
at the aſſizes or ſeſſions in ſix months, and proved by two witneſſes. 
But this ſhall not extend to debar any perſons (not above ten in num- 
ber), to preſent any complaint to any member of parhament after his 
election, and during the continuance of parhament, or to the king, for 
any remedy to be thereupon had; nor to any addreſs to the king by the 
parliament. | ; 32 | | Huan 


Pewter and other metals. 


* 


LJ) the act V. z. c. 39. No perſons uſing the trade of pewterers 

and braziers, or who trade or deal in the ſame within this realm, 
ſhall ſell or charge any pewter or braſs, new or old, fave only in open 
fairs and markets, or in their publick ſhop and dwelling houſes, upon 
pain tHat every perſon acting contrary hereunto, thall; for every ſuch 
olience, forfeit forty: ſhillings, the one half to go to the uſe of the poor 
of the pariſh. where ſuch offence ſhall be committed, the other half to 
the perions that ſhall ſeize, ſind; or proſecute. for the:fame. 

2. No perſon ſhall caſt, make, or work any new pewter or braſs veſſel, 
but ſuch as ſhall be of as good fine metal, as the pewter and braſs 
wrought after the perfect goodneſs required for the ſame within the 
city of London, upon pain of tarfeiture of all fuch pewter and braſs wana 

wrought 
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wrought contrary thereunto, the one half of ſuch forfeiture to be to 
the uſe of the poor of the pariſh where ſuch offence ſhall be committed, 
the other half to the uſe of the diſcoverer and proſecutor for the ſame, 
Which offences ſhall be examined and determined, in all cities and cor. 
porate towns, by and before the mayor or other head officer of ſuch city 
or town corporate, and in all other places by and before two juſtice; of 


the peace of the reſpective counties where ſuch goods ſhall be ſo ſeized, 


who are required to examine the ſaid matters on oath of one witneſi, 
and to give judgment thereupon, for the forteiture of ſuch goods to the 
uſes aforeſaid, or otherwiſe, for diſcharging and reſtoring the ſame, az 
they ſhall ſee cauſe. 

Which judgment 10 given, ſuch mayor, juſtices of the peace, or other 
officer are required to return and certify, to the juſtices of the peace at 
the next quarter-ſefſions, to be held for ſuch city, town corporate, or 
county reſpectively, that the ſame may be there entered of record. 

3. Provided, that no pewter and braſs ſhall be ſo ſeized or forfeited, 
ſave only ſuch as ſhall, at the time of ſuch ſeizure, be in the poſſeſſion of 
ſome pewterer or brazier, or other perſon uſing the ſaid trade, or ſelling 
ſuch pewter or braſs, or of ſome perſons in truſt for them, and not ſuch 
as ſhall be in the poſſeſſion of any other perſon not uſing ſuch trade as 
the proper goods of ſuch other perſon. | 

4. No perſon ſhall make any hollow wares, that is to ſay, falts and 

ts or the like, of pewter called lay-metal, which ſhall be of coarſer or 

worſe metal, than according to the aſſize of lay-metal wrought within 
the city of London. : | 

And the makers of ſuch wares ſhall make the ſame wares with ſeveral 
and particular marks of their own, to the intent that the makers of 
ſuch wares ſhall avow the ſame, and ſuch wares may appear to be made 


by them, and all ſuch ware not ſo ſufficiently made, wrought, or mark- - 


ed, found in the poſſeſſion of the maker or ſeller, ſhall be ſeized as 
forfeited. 

And if the ſame ware be ſold before ſuch ſeizure, then the maker 
ſhall forfeit the value of ſame ware ſo unlawfully wrought and ſold, the 
one half of ſuch forfeiture to ,be to the uſe of the poor of the pariſh 
where ſuch offence ſhall be committed, and the other half to the uſe of 
the finder and proſecutor for the ſame ; ſuch offences to be examined, 
heard, and determined as aforeſaid. | 

6. If any perſon uſing, buying, and ſelling of pewter and braſs, ſhall 
have or make uſe of any deceitful or falſe beams or weights, ſuch perſons 
ſhall, for every ſuch offence, forfeit five pounds, the one half to the 
poor of the pariſh where ſuch offence ſhall be committed, the other half 
to the perſons diſcovering and proſecuting for the ſame, ſuch proſecution 


to be before ſuch reſpective perſons, and in like manner as for the other 


offences before mentioned, and ſuch perſons are hereby authorized and 


required to act therein, as in caſes of ſuch other offences. 


And if the offenders ſhall not be ſuſticient to pay the ſaid fums ſo b 
them forfeited, it ſhall be lawful for ſuch perſons, before whom ſuch of- 


fences ſhall be tried, to put ſuch offender in the ſtocks for two * 
FD BUT an 
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© and after to continue him in cuſtody until the next market day for the 

a, place where ſuch offence ſhall be committed, and then in the open market- 

9 place, during the chief time of ſuch market, to put and continue him 

with his head in the pillory for the ſpace of one hour. 

a 7. And the juſtices of the peace within every county are required, at 

p the general ſeſſions of the peace, to be held for their reſpective counties, 

Fy at Michaelmas in every year, to appoint two certain Des having ex- 

. perience in ſuch goods, to make ſearch in the premiſſes in every part of 

, the ſaid county, as well within franchiſes as without, except in cities or 

ip boroughs where perſons are appointed for that purpoſe, by the head 

S officer or governors of the ſame, and to ſeize ſuch offenders and goods, 

It and bring the ſame before ſuch juſtices of the peace, in order to their fur- 

* ther procedure thereon as aforeſaid. 

l, 

df 7 1 

P | 8 

: F a phyſician gives a perſon a potion without any intent of doing him pp... 

q ] any bodily hurt, but with intent to cure or prevent a diſeaſe, andcontrary killing a 

* to the expectation of the phyſician, it kills him, this is no homicide; and patient, 

n the like of a ſurgeon. And I hold their opinion (ſays lord Hale) to be 
erroneous, that think if he be no licenſed ſurgeon or phyſician, that 

] occaſioneth this miſchance, that then it is felony ; for phyſick and falves 

f were before licenſed phyſicians and ſurgeons ; and therefore if they be 

e not licenſed according to the ſtatute of the 3 H. 8. c. 11. or 14 H. 8. 

— c. 5. they are ſubject to the penalties in the ſtatutes, but God forbid 

; that any miſchance of this kind ſhould make any perſon not licenſed 
gulty of murder or manſlaughter. Theſe opinions therefore may ſerve 

r to caution ignorant people not to be too buſy in this kind in tampering 

> with phyſick, but are no ſafe rule for a judge or jury to go by. 1 H. 

| H. 429. 1 | * 


Pillory and tumbrel. 


I, ILLORY is derived from pilaſtre, a pillar ; for it is a wooden Pillory and 


: 2b wherein the neck of the offender is put and preſſed; which tumbrel, 
N of puniſhment is very ancient, and was uſed by the Saxons. 3 what. 
1219. | 


The tumbrel ſeemeth to have been the ſame anciently with the ducking 
fool; an engine for the puniſhment of ſcolding women, by 'ducking 
them over head and cars in water, and eſpecially in muddy or ſtinking 
water, according to the etymology of lord Coke, who tells us, that the 


word ?umbrel fignifieth a dung cart. Lamb. 61. 3 Inf. 219. 
4 K | 2. Every 
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2. Every one that hath a leet or market, ought to have a pillory and 
tumbrel to puniſh offenders; and it ſeems that a leet may be forfeited for 
not taking care to have a pillory and tumbrel. 3 %. 219. 2 Hay, 
75. u. 114. /. 5. 5.2 : | 
Infamy of the 3- They that have been adjucged to the pillory or tumbrel, are ſo in- 
puniſhment. famous, that they ſhall not be received to be jurors or witneſſes. 3 %. 
219. | 
D And for that the judgment to the pillory or tumbrel doth make 


Who ſhall 
find them. 


Caution in 


inflicting it. the delinquent infamous, the juſtices of the peace ſhould be well adviſed 


before they give judgment of any perſon to the pillory or tumbrel, un. 
leſs they have good warrant for their judgment therein. Fine and 
impriſonment, for offences ſineable by them, is a fair and ſure way. 3 
In/t, 219. | | 
Inflicted by 5. But by ſeveral ſtatutes the puniſhment of the pillory is ſpecially 
leveral ita- ordained ; as in the caſe of bakers, foreſtallers, uſers of falſe weights, 


tutes. 
and many others. 


Plague. 


LL veflels, perſons, and goods coming from any place, from 
whence the. king, with the advice of his privy council, ſhall 
judge probable that the infection may be brought, ſhall be obliged to 
make their quarantine in ſuch places, for ſuch time, and in ſuch manner 
as ſhall be directly by him, or by his order made in council, and notified 
by proclamation, or publiſhed in the gazette. 26 G. 2. c. 6. / 1. 
Orders for 2. And when the king ſhall make any orders concerning quarantine, 
quarantine to and notify the ſame by proclamation, or in the gazette, the ſame ſhall be 
be read in publickly read the next Sunday, and the firſt Sunday in every month after- 
churches. wards (during the time ſuch orders ſhall continue) immediately after 
prayers, in all places ſet apart for divine worſhip, within ſuch places as 
{hall be ſpecified in ſuch proclamation or orders. id. /. 20. 
8 And the juſtices of the counties adjoining, or one of them, ſhall 
be appointed. forthwith, when quarantine ſhall be appointed, cauſe watches to be kept 
by day and night, in the moſt proper and convenient places, within the 
ſeveral adjacent pariſhes : who ſhall not permit any perſon whatſoever to 
come on ſhore from, or go on board any ſhips under quarantine, except 
only ſuch as ſhall have the charge of ſeeing the quarantine duly pertorm- 
ed, or as ſhall be licenſed by ſuch perſon having charge of the quarantine. 
06 & 
: And if any ſuperintendant of the quarantine, or watchman, ſhall 
neglect his duty, he ſhall be guilty of felony without benefit of clergy: 
i „ 
4. And if the plague ſhall appear on board any ſhip, being to the 


Quarantine 1. 
enjoined. 


Maſters of 


ſhips to give northward of Cape Hniſterre, the maſter ſhall immediately proceed to the 


notice. harbour of [St. Helen's Pool, between the uninhabited iſlands 5 St. 
(len Sy 
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Helen's, Tean, and North Withell, or to ſuch other place as his Majeſty by 
advice of his privy council ſhall appoint; 29 G. 2. c. 8.] where he ſhall 
make known his caſe to ſome othcer of the cuſtoms ; who ſhall immedi- 
ately acquaint ſome cuſtom houſe officer of ſome near port of England; 
who ſhall with all poſſible ſpeed ſend intelligence thereof to a ſecretary 
of ſtate : and the ſhip ſhall remain there till his Majeſty's pleaſure be 
known; nor ſhall any of the crew go on ſhore. But if he ſhall not be 
able to make the iſlands of Sci/ly, or ſhall be forced by weather or other- 
wiſe to go up either of the channels, he ſhall not enter any port, but 
remain in ſome open road, till he receives orders from his Majeſty, or 
his privy council ; and ſhall prevent any of the crew from going out of 
the ſhip, and avoid all intercourſe with other ſhips or perſons. And the 
aid maſter, or any other perſon on board, who ſhall be diſobedient here- 
in, ſhall be gailty of felony without benefit of clergy ; and may be tried 
where the offence ſhall be committed, or where he ſhall be apprehended. 
26 G. 2. c. 6. / 2. 

And when any country or place is infected, or when any order ſhall Veſſels to be 
be made by the king concerning quarantine; as often as any veſſel ſhall *amined. 
attempt to enter into any port, the principal officer of the cuſtoms there, 
or ſuch perſon as ſhall be authorized to ſee quarantine performed, ſhall 
go off, or cauſe ſome other perſon to go off, to ſuch veſſel; who ſhall at a 
convenient diſtance, demand of the commander, the name of the ſhip ; 
the name of. the commander ; at what place the cargo was taken on 
board; what place the veſſel touched at in her voyage; whether ſuch 
places, or any, and which, were infected with the plague ; how long ſhe 
hath been in her paſſage; how many perſons were on board when ſhe ſet 
fail; whether any, and what perſons, during the voyage, have been or 
are infected ; how many died in the voyage, and of what diſtemper ; 
what veſſels he, or any of his company, with his privity, went on board, 
or had any of their company come on board his ſhip, and to what place 
they belonged; and alſo the true contents of his lading, to the beſt of 
his knowledge: And if it ſhall appear on ſuch examination, or other- 
wife, that any perſon on board is infected, or that ſuch ſhip is obliged 
to perform quarantine ; the officers of any of his Majeſty's ſhips of war, 
or of any forts or garriſons, and all other his Majeſty's officers whom 
it may concern, and others whom they ſhall call to their aſſiſtance, ſhall, 
on notice thereof, oblige ſuch ſhip to repair to the place appointed for 
quarantine, be it by firing of guns, or other force: And if ſuch veſſel 
ſhall come from any place infected, or have any perſon on board infected, 
and the maſter ſhall conceal the ſame, he ſhall be guilty of felony without 
benefit of clergy ; and if he ſhall not make a true diſcovery in any other 
of the particulars, he ſhall forfeit 200“. half to the king, and half to 
him that ſhall ſue. 26 G. 2. c. 6. , 3. e 
6. And if any officer of the cuſtoms, or other officer, ſhall neglect his meer we 
duty 2 he ſhall forfeit his office, and 1001. in like manner. 26 C. Senat. 
2. c. 6. /. 11. 

7. And the maſter, after his arrival at the place of quarantine, ſhall de- Maſter to de- 
liver on demand to the chief officer appointed to fee quarantine duly per- 55 his 
- 4 K 2 formed, Credentials. 
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Obedience 
inforced, 


In what caſe 


{mall veſſels 
ſhall not be 


allowed to 


fail. 


Lazarets to 
be appointed. 


Plague. 


formed, fuch bill of health and manifeſt as he ſhall have received from 
any Britiſh conſul, together with his log-book and journal; on pain of 

ool. in like manner. 26 G. 2. c. 6. / 4. 

8. And all perſons, liable to perform quarantine, ſhall be ſubje& to 
ſuch orders as they ſhall receive from the officers authoriſed to ſee it per- 
formed; who ſhall have power to inforce obedience, and in caſe of ne. 
ceſſity to call others to their aſſiſtance. 26 G. 2. c. 6. J g. 

And by the 26 G. 2. c. 6. If the maſter ſhall quit, or knowingly 
permit any perſon to quit the ſhip, by going on ſhore, or on board any 
other veſſel, before the quarantine ſhall be performed, unleſs in ſuch 
caſes as ſhall be permitted by the orders concerning quarantine ; or if 
he ſhall not, in convenient time after notice, cauſe the veſſel and lading 
to be conveyed to the place appointed for quarantine, he ſhall forfeit 500/, 
half to the king, and half to him that ſhall ſue : And if any perſon ſhall 
ſo quit ſuch ſhip, all perſons by any kind of force may compel him to re- 
turn ; and he hat for ſuch offence be impriſoned fix months, and forfeit 
200/. half to the king, and half to him that ſhall ſue. , 5. 

9. When any part of Great Britain, Ireland, Guernſey, Jerſey, Alderney, 
Sark or Man, France, Spain, Portugal, or the low countrics ſhall be in- 
fected, the king, by proclamation, may prohibit all ſmall boats and vel. 
ſels, under the burden of 20 tons, from failing out of port, till ſecurity 
be firſt given by the maſter, to the ſatisfaction of the principal officer of 
the cuſtoms, or chief magiſtrate of the port, by bond to the king with 
ſureties, in the penalty of zool. that he ſhall not go to or touch at any 
place mentioned in the proclamation ; and that the maſter and every ma- 
riner and paſlenger ſhall, during the time aforeſaid, not go on board any 
other veſlel at ſea; and that he ſhall not permit any perſon to come on 
board ſuch boat or veflel at ſea ; and ſhall not receive any goods out of 
any other veſlel, for which bond no fee ſhall be taken. And if ſuch 
boat or veſſel ſhall fail before ſuch ſecurity given, the ſame, together with 
the tackle and furniture, ſhall be forfeited to the king; and the mal- 
ter, and every mariner therein, being thereof convicted, on his appear- 
ance or default, on oath of one witneſs, by one juſtice where the of. 
fender ſhall be found, ſhall forfeit 200. half to the informer, and half to 
the poor of the pariſh where the offender ſhall be found, by diſtreſs; 
and for want of ſufficient diſtreſs to be committed to priſon for three 
months. 26 G. 2. c. 6. . 19. | 

10. Whenever the king, with the advice and conſent of parliament, 
ſhall direct lazarets to be provided, for receiving of perſons obliged to 
perform quarantine, or for airing of goods, it ſhall be lawful to erect 
the ſame, either in any waſte grounds or commons, or where there are 
not ſufficient, in the ſeveral grounds of any perſon whatſoever, not being 
a houſe, park, garden, orchard, yard, or planted walk, or avenue to 
a houſe, paying for the ſame as ſhall be agreed on between the perſons 
intereſted, and any two perſons appointed by the king under his ſign 
manual; and if they cannot agree, then the ſaid two perſons ſhall, 30 


days before the ſeſſions, give to the occupier a notice in writing, de- 


ſcribing the quantity of ground, andpurporting that the conſideration = 
| 11 the 
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the ſame will be ſettled by a jury at ſuch ſeſſions. And the juſtices there, 

on proof of ſuch notice, ſhall charge the jury which ſhall attend there (or 

ſome other jury to be then and there impanelled and returned by the 

ſheriff without fee) and cauſe to be ſworn, well and truly to aſſeſs the va- 

lue of ſuch grounds, to whom the parties may have their lawful challenges; 

and the verdict of the ſaid jury, and the judgment of the juſtices there- 

upon, fhall be concluſive, and finally bind all parties; and thereupon the 

king ſhall hold ſuch grounds for ſuch term as he ſhall judge neceſſary, 

paying for the fame ſuch rent or other conſideration as ſhall be ſo 
aſſeſſed. 26 C. 2. c. 6. /. 6. 

And the officers authorized to put in execution ſuch orders as afore- 
ſaid, ſhall cauſe all perſons obliged to perform quarantine, and all goods 
compriſed in ſuch orders, to repair or be conveyed to ſome of the ſaid 
lazarets, or to ſuch other places as ſhall he provided according to ſuch or- 
ders. id. /. 7. 

And if any perſon ſhall refuſe or neglect to repair, within convenient 
time after notice, to the lazaret, or gther place appointed, or ſhall eſcape 
or attempt to eſcape. from thence, before quarantine performed; the 
watchmen, and other perfons appointed to ſee quarantine performed, by 
force may compel him to repair or return thither : and every perſon ſo 
refuling or neglecting to repair thither, and alſo every perſon actually 
eſcaping, ſhall be guilty of felony without benefit of clergy. id. ,. 8. 

11. And if any perſon not infected nor liable to perform quarantine, perſons en- 
ſhall enter any lazaret, or other ſuch place, and ſhall return or attempt tering laza- - 
to return, unleſs as permitted by ſuch orders; the watchmen, or other 7*t5, not to 
perſons appointed, by force may compel- him to return and perform 1 
quarantine: and if he ſhall actually eſcape before he hath performed the ei, 
fame, he ſhall be guilty of felony without benefit of clergy. id. / 10. 

12. If any perſon ſhall conceal from the officers of quarantine, or convey $.....:... 
any letters or goods from any ſhip under quarantine, or from any laza- goods 1 
ret; he ſhall be guilty of felony, without benefit of clergy. 26 G. 2. quarantine, 
c. 6. J. 18. | 

wo any officer or other perſon ſhall embezzle or damage any goods Damaging 
performing quarantine ; he ſhall pay-treble damages, with full coſts. - 26 goods. 

G. 2. c. 6. /. 14. | | 

14. 1 performed, and on proof thereof by the oaths of Diſcharge af- 
the maſter and two other perſons of the ſhip, or by the oaths of two *<* * 
credible witneſſes, before the cuſtomer, comptroller, or collector of that or e 29m” 


the next port, or their deputies, or a juſtice near, and that the vg and 


every ſuch per/on are free from infection; and after producing. a cer- 
tificate thereof ſigned by the chief officer who ſuperintended the quaran- 
tine; ſuch officer of the cuſtoms; or juſtice, ſhall give a certificate 
thereof (gratis), and thereupon the veſſel and every ſuch perſon ſhall be 
liable to no further reſtraint. 26 G. 2. c. 6. /. 13, 14. 

And all goods liable to quarantine ſhall be opened and aired, as by. 
ſuch orders ſhall be directed; and after ſuch order hath been complied 
with, and a certificate thereof given by the chief officer appointed to 


ſuperintend the quarantine and airing of ſuch goods, and proof made 
thereof 
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thereof by the oaths of two witneſſes, before the cuſtomer, comptroller 
or collector of the next port, or any of their deputies, or any juſtice 
living near ; on certificate and return of ſuch proof by ſuch cuſtom 
houſe officer to the commiſſioners of the cuſtoms, they or two of them 
by their order ſhall diſcharge the ſame. / 15. 

And if any perſon ſhall take any fee for ſuch oath, order, or certificate; 
he ſhall forfeit 100/. half to the king, and halt to him that thall ſe, 


J. 16. 


And if any ſuperintendant of the quarantine, or watchman, ſhall in 
ſuch caſe give a falſe certiſicate; he ſhall be guilty of felony without 


benefit of clergy. . 17. 


By 11 G. 3. c. 11. / 1. All veſſels arriving, and all perſons, goods, 
and merchandizes whatſoever, imported-into any place in Ireland from 
any place from whence chief governor, with advice of privy council 
judge probable, the infection may be brought, obliged to make their 
quarantine in ſuch place, time, and manner, as from time to time directed 
by chief governor, by order made by advice of privy council, and noti- 
fied by proclamation ; and until ſuch quarantine reſpectively performed 
and diſcharged, no ſuch perſon, goods and merchand1zes, or any of them, 
ſhall come or be brought on ſhore, or go or be put on board any other 
veſlel in any place within his Majeſty's dominions, unleſs in ſuch caſes and 
by ſuch licenſe as by ſuch order directed or permitted ; and all ſuck veſlels 


and perſons, or goods coming or imported in or going and being put on 


board the ſame, and all veſſels, boats, and perſons receiving any goods 
or perſons out of the ſame, ſhall be ſubject to ſuch orders, rules and 
directions concerning quarantine and preventing infection, as made by 
chief governor in council and notified by proclamation. 

Sed. 2. When any country or place infected with the plague, and any 
orders made concerning quarantine and prevention of intection, and noti- 
fied, as often as any veſſel ſhall attempt to enter, the principal officer of 
cuſtoms in ſuch port or place, or ſuch perſon as authorized to ſee quaran- 
tine performed, ſhall go off, or cauſe ſome other by him appointed for that 
purpoſe, to ſuch veſſel, and at a convenient diſtance demand of the maſ- 
ter or perſon having charge, who ſhall on ſuch demand give true account 
of following particulars ; name of the veſſel and commander; at what 
place or places the cargo and every part was taken on board ; or the vel- 
{el touched at in her voyage ; whether ſuch places or any and which were 
infected with the plague ; how long in her paſſage ; how many were on 
board, when ſhe ſet ſail ; whether any and what perſons on board during 
that voyage had been or ſhall be then infected; how many died, and of 
what diſtemper ; what veſſels he or any of his ſhip's company with his 
privity went on board, or had any of their company come on board his 
ſhip in the voyage, and to what place they belonged, and alſo the true 


contents of his lading to beſt of his knowledge; if it appears on ſuch ex- 


amination or otherwiſe, that any then on board ſhall at any time of ſuch 
examination be actually infected, or that ſuch veſlel is obliged to perform 


quarantine, the officers of any ſhips of war, forts, or garriſons, wy all 
h other 
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other his Majeſty's officers whom it may concern, upon notice thereof to 
them or any of them reſpectively, and any other perſons, whom they 
ſhall call to their aid, may and they are required to oblige ſuch veſſel to 
repair to the place appointed for quarantine, and uſe all neceflary means for 
that, be it by ſiring upon ſuch veſſel, or any other force or violence; if 
any fuch veſſel come from any place viſited with the plague, or have any 


rſon on board actually infected, and the maſter or perſon having charge 


conceals the ſame, adjudged guilty of felony, and ſuffer death as in caſes of 
felony without benefit of clergy ; if on demand as aforeſaid he ſhall not 
make true diſcovery in any other of ſaid particulars, he ſhall for every 


offence forfeit two hundred pounds, one moiety to the king, the other 


moiety to him who will ſue by action of debt, bill, plaint, or informa- 
tion, in any court of record at Dublin. 


Sect 3. If any maſter or other having charge of veſſel liable to per- 


form quarantine, having notice thereof, ſhall himſelf quit, or knowingly 
ſuffer any ſeaman or paſſenger to quit ſuch veſſel, by going on ſhore or 


on board any other ſhip, boat, or veſſel, before ſuch quarantine fully per- 


formed, unleſs in ſuch caſes and proper licenſe as by orders aforeſaid, 
or ſhall not in convenient time after due notice by proper officer cauſe 
fuch veſſel and lading to be conveyed into places appointed to perform, he 
ſhall for every ſuch offence forfeit five hundred pounds, one moiety to 


the king, the other to him who ſhall ſue ; alſo if any perſon ſo quit ſuch. 
veſſel, by going on ſhore, or on board any other veſſel contrary to the 


true meaning of this act, all perſons whatſoever may by force or violence 
compel him to return on board.; and every ſuch perſon ſo quitting ſuch 


veſſel ſhall for every ſuch offence ſuffer fix months impriſonment, and 
forteit two hundred pounds, one moiety to the king, the other to him 


who will ſue, the ſame reſpective penalties recovered by action of debt, 
bill, plaint, or information in any court of record at Dublin. 
Sect. 4. When any place infected, chief governor with advice of privy 


council may order ſhips to be provided or houſes or lazarets for per- 


ſons obliged to perform during ſuch time as they continue infected, or till 
they have performed quarantine reſpectively, and ſheds, tents, or other 
places proper for depoſiting, opening, and airing goods and merchandizes 


in, and ſuch orders made and notiſied, to be provided or erected, to con- 
tinue ſuch time as chief governor thinks proper, and directs in conveni- 
ent places in any part of Ireland allowed and approved by two or more 


neighbouring juſtices for the county under hands and ſeals, either in 


groun 
or planted walk, or avenue to an houſe, paying ſuch rate, rent, or conſi- 
deration, to the perſons according to their ſeveral intereſts as agreed on be- 
tween them, their guardians or truſtees, and any two appointed for that 


purpoſe by chief governor; in caſe of any difference concerning ſuch 


conſideration, the juſtices at next general quarter ſeſſions ſhall and may 
order the ſheriff to impannel a jury, and upon the verdict adjudge, 
determine, aſſeſs, and ſettle the ſame ; ſuch determination final; and 


his Majeſty ſhall hold and enjoy ſuch ground during all ſuch time and 
term, 


walte ground or commons, or, where ſuch not ſufficient, in the ſeveral 
s of any perſons, not ny a houſe, park, garden, orchard, yard, . 
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term, as chief governor ſhall judge neceſſary for ſaid purpoſes, paying 
ſuch conſideration as agreed on or affefled and adjudged. 

Seat. 5. Proper officers authoriſed to put in execution ſuch orders, ſhall 
compel all perſons obliged to perform quarantine, and all goods and mer. 
chandizes compriſed within ſuch orders, notified to repair or be conveyed 
to ſome of ſaid ſhips or places according to ſuch orders. 

Sect. 6. If any obliged to perform, wiltully refuſe or neglect to repair 
in convenient time after due notice by proper officer to place duly ap. 
pointed, or having been placed there ſhall eſcape or attempt to eſcape be- 
fore quarantine fully performed, the watchmen and others appointed to 
ſee it duly performed may by any kind of violence the caſe requires, 
compel ſuch perſon to return; and every ſuch perſon ſo refuſing or ne. 

lecting, and alſo every perſon actually eſcaping as aforeſaid, guilty of 
- and ſuffer death as a felon without benefit of clergy. 

Sect. 7. All liable to perform, whether in ſhips, houſes, lazarets, or 
elſewhere, ſhall be ſubject during quarantine to ſuch orders, as they receive 
from the proper officers authorized; who are impowered and required 
to aſſiſt accordingly. 

Sed. 8. If any, not infected nor liable to quarantine, preſumes to enter 
any place ſo appointed, whilitany perſon infected with the plague or being 
under quarantine ſhall be therein, and ſhall return or attempt to return 
from thence, unleſs in ſuch caſes and ſuch licence as directed by ſuch or- 
ders made and notified, the watchmen or perſons appointed to guard 
or ſecure may by any kind of violence the caſe requires, compel to re- 
pair to ſome place ſo appointed, there to perform quarantine ; and if 
ſuch perſon actually eſcapes out of ſuch place, before fully performed, 
guilty of felony, and ſuffer death as a felon without benefit of 
= - ; 1 AR | 

Sect. 9. If officers of cuſtoms, or any officers or perſons what- 
ſoever, to whom it appertains to execute or aſliſt in executing any ſuch 
order, 1 of any wilful breach or neglect of duty in that behalf, every 
ſuch officer and perſon ſhall forfeit his office or employment in the cuſ- 
toms or other office or employment, and be incapable to hold and enjoy 
the ſame or to take a new grant thereof, and alſo forfeit one hundred 
pounds to the king and to him who will ſue by action of debt, bill, plaint, 


or information in court of record in Dublin: and if any ſuch officer or 


perſon embezzles or knowingly and willingly damages any =_ per- 
forming quarantine under his direction, treble damages and full coſts of 


Sect. 1o. When any foreign country or place infected, all ſuch goods 
and merchandizes, as particularly ſpecified in any order, concerning qua- 


rantine and prevention of infection, and ſo notified, which ſhall be im- 


ported into any part of Ireland from any foreign country or place, ſhall 
be liable to ſuch orders. | | 

Seft. 11. After quarantine duly performed, and proof by oaths of 
the maſter or perſon having charge of, and two of the perſons belonging 
to ſuch veſſel, or oaths by two or more credible witnefles, before cuſ- 


tomer, comptroller, or collector, of the port where quarantine performed, 
or 
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| ar the next port thereto, or any of their deputies, or a - juſtice 
| living near ſuch port, that ſuch veſſel and perſons reſpecti ly have 


duly performed as aforeſaid, and are free from infection, fuch cuſto- 
mer, comptroller, or collector, or deputies, together with faid Juſtice 
reſpeively are required to give certificate thereof; and: thereupon ſuch 
veſſel and perſons ſhall be liable to no further reſtraint or detention on 
fume account. F 
Seck. 12. The officer before whom oath made, and by whom cer- 
tificate given, ſhall demand or take no fee or reward whatſoever. 
Sect. 13. All 3 and merchandizes imported in any veſſel coming 
from place infected, or on board which any perſon found infected, 
ſhall after quarantine be opened and aired, as directed by chief gover- 
nor by ſuch order notified; and after ſuch order duly complied with 
and proof thereof by oaths - of two credible witneſſes before the cuſ- 
tomer, comptroller, or collector of the port, next to ſuch place where 
ſuch goods opened and aired, or their deputies, and any juſtice living 
near, upon certiſicate and return of ſuch proof to the commiſſioners 
of revenue, ſuch goods forthwith diſcharged from any reſtraint or deten- 
tion on ſame account by order of ſaid commiſſioners or any, two; for 
which oath, certificate, and order no fee or reward whatſoever demand- 
ed or taken. | eee 
Sea. 14. If any officer or other perſon demand or take fee or re- 
ward for any ſuch oath, order, or certificate, he ſhall forfeit one hun- 


* 


bill, plaint, or information in court of record at Dublin, in which caſes 
coſts allowed to either party as in other caſes. Es TR Bee Ns oy, 

Se. 15. If officer or perſon appointed to ſee quarantine performed 
as watchmen ſhall deſert from duty when employed on ſaid buſineſs, 
or knowingly and willingly ſuffer any perſon, ſhip, goods, or mer- 
chandizes to depart or be conveyed out of the place appointed for 
performance, unleſs in cafes as by licence as directed by ſame or- 
der notified by proclamation as aforeſaid, or if any perſon directed 
to give certificate of a ſhip having duly performed her quarantine or 
aring, knowingly gives falſe certificate, guilty of felony, and fuffer 
death as in caſes of felony without benefit of clergy. 5 

Sect. 16. If any knowingly or wiltully conceal from the officers of 
quarantine, or clandeſtinely convey any letters, goods, wares, or mer- 
chandizes from any ſhip, under or liable to quarantine, or any place 


of felony without benefit of clergy. | 


Alderney, Sark, and Man, or any part of France, Spain, Portugal, or 
Low Countries infected with the plague, chief governor by proclama- 
tion may. prohibit all ſmall boats and veſſels under twenty tons from 
failing or paſſing out of any port or place of Ireland, until ſecurity 
firſt given by the maſter to ſatisfaction of principal officer of cuſtoms 
or chief magiſtrate of the place by bond to the king, his heirs or ſuc- 


eſlors, with ſufficient ſureties in penalty of three hundred pounds, with 
4 L | condition 


dred pounds to his Majeſty and him who will ſue by action of debt, 


where goods performing quarantine, they ſhall ſuffer death as in caſes 


Set. 17. When any part of Ireland, Great Britain, Guernſey, Jerſey, 
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condition that if ſuch boat fhall not go to, or touch at any country 
port or place mentioned for that purpoſe: in ſuch proclamation, and 
the maſter or other having charge, and all mariners and paſſengers 
ſhall during time aforeſaid. not go on board any other ſhip or veſſel 
at ſea, and if ſuch maſter or other ſhall not permit any perſons to 
come on board at ſea from any other ſhip or veſſel, and ſhall not 
during time aforeſaid receive any goods or merchandize whatſoever 
out of any other, then ſuch bond ſhall be void, or to ſuch effect; 
for making which, no. fee or reward whatſoever taken ; if any boat 
or veſſel, tor which ſecurity required by ſuch proclamation, ſhall ſet 
fail or paſs out of any port or place before ſuch ſecurity given, every 
fuch boat or veſſel, ſo failing contrary to true intent and meaning of 
this act, with her tackle, apparel, and furniture forfeited to the king, 
and may be ſued for, and recovered in court of exchequer, and the 
maſter of and every mariner, failing in ſuch boat or veſſel being lawfully 
convicted upon. appearance or default upon oath of one or more cre. 
dible witnefles by one or more juſtices where ſuch offender found, 
ſhall forfeit twenty pounds; one moiety to the informer ; the other 
to the poor of the pariſh where ſuch offender found; the fame le. 
vied by diſtreſs and fale of goods by warrant of ſuch juſtice; and 
for want of ſufficient diſtreſs committed to priſon without bail or main- 
prize three months. | | 

_ Sat. 18. When chief governors make any order concerning quarantine 
and prevention of infection, and notify by proclamation as aforeſaid, 
ſuch proclamation ſhall be publickly read next Sunday after receipt, and 
the firſt Sunday every month after, while ſuch order in force, immedi- 
ately. after prayers in all pariſh churches and other places ſet apart 
for divine worſhip within counties and places ſpecified in ſuch: proclz- 
mation. | 8 ö | 

Sect. 19. Defendants in action or ſuit for any thing done in pur- 
ſuance of this act may plead general iſſue, and give this act and. ſpecial 
matter in evidence, and that it was done by e of ſaid act; and 
if it appear ſo, and Jury find for defendants, and if plaintiff be non: ſuit- 
ed or diſcontinue after defendant appeared, or if judgment on, verdict or 
demurrer againſt plaintiff, defendant ſhall recover. treble coſts, and have 
like remedy as in other caſes by law. 
| Seft. 20. No attainder of felony by virtue of this act works any 
corruption of blood or forfeiture of any. goods, chattels, lands, tenements, 
or hereditaments. 1 

Sect. 21. This act and ſeveral clauſes and proviſoes therein ſhall com- 
mence iſt of May 1771, and continue ſeven years, and from thence to 


end of then next ſeſſions, and no longer. 


BGA MT 


% 


* 


, 4 Polygamy. 


IGAMY is, where a man has two wives ſucceſſively 3 Polygamy, 
where he has ſeveral wives at the ſame time. 3 Inft. 88. Stam. 


| 
"by the 10 C. 1. 2. c. 21. If any. perſon, being married, ſhall marr 
an perſon, the former huſband or wife being alive; ſuch offence ſhall be 
, ͤ of Se . 
ifthe firſt marriage Was beyond ſea, and the latter in Ireland, the part 
be indicted here, becauſe the latter marriage makes the offence ; 
but if the firſt marriage was in Treland, and the latter beyond fea, it 
ſeemeth that the offender cannot be indicted here, becauſe the offence 
was not within the kingdom. Kely. 79, 8. OO 
But this act ſhall not extend to any perſon, whoſe ' huſband or wife ſhall be 


continually remaining beyond the ſeas, by the ſpate of ſeven years together. 


id. | | 

And this, although the party in Tre/and hath notice, that ſuch huſ- 
band or wife is living. 1 H. H. 693. 58 Na df 

Nor to any perſon whoſe huſband or wife, ſhall abſent him or herfelf; the one 
from the other, by the ſpace of ſeven years together, in any part of his Majeſty's 
diminions, the one of them not knowing the other to be living «oithin that 
time. id. , 5 „ 

Nor to any perſon who ſhall be, at the time of ſuch marriage, divorced by 
ſentence in the eccigſiaſtical court. id. 5 


And this divorce is to be underſtood not only a vinculo matrimonii, as 


for precontract, conſanguinity, or affinity, which diſſolveth the mar- 
rage, and therefore needeth not this 1 but alſo, and chiefly 
a menſa & thoro, as for adultery, which diffolyeth not the marriage, 
yet in reſpe& of the generality cf the words, a perfon divorced only 4 
nenſa & thoro is privileged from being a felon in marrying again, altho 
the ſecond marriage is void. 3 In/e. 89. 1 H. H. 694. 


Nor to any perſon whoſe former marriage hath been, by ſentence in the 


ectlefraſtical court, declared to be void, and of none effect. ic. 

Nor to any perſon, by reaſon of any former marriage made within age of con- 
ſent. id. That is, either the woman being under 12, or the man 
under 14. 3 In}. 89. | SL 

On a proſecution upon this ſtatute, the firſt and true wife is not to be 
allowed as a witneſs againſt the huſband ; but it ſeems clear, that the 
ſecond wife may be admitted to prove the ſecond marriage, for the is 
not his wife ſo much as de facto. 1 H. H. 693. _ — 


41 1 | BY 


615 


* 5 


„ — 1 wy = — — 4 1 
* ge F 6% N = — * 


— 


r 
. 2," 4 


x 
—— 


* — . 1 * = i ” * 
| . WIFSCGFRSFX 8 1 2 
— > wa nm — — — — * 
2 8 "EE DS 1 — 
am "- . 
b K het Abe] * 
— — 


— 
* : : 
. a5 * — — Cot 2 — 
— 3 8 2 1 — 2 — 1 0 


k 

by 
kits 
© 1 
NM 
wa 
LL, 
- bY 
Hh 
a 2 
} 43 


616 


E 
33 H. 8 e. 15. 
& IO & Il 
Car. 1. re- 
pealed. 


Corporations 
created in 
every county 
and of city, 
or town, 


Poor. 
Y 11 & 12 Geo. 3. cap. 30. fe. 1. One act in the 33 H. 8. fo 
#3 vagabonds ; and another act 11 C. 1. for erecting houſes of correcſion 
and puniſhing of rogues, and vagebonds, and ſturdy beggars, and other lewd 
and idle perſons ; repealed and made void, from the 24th of June 1772, 
Scat. 2. After the 24th of June, 1772, there ſhall be, and one 
body. politick and carporate is, hereby created and erected in eve 
county of a city and town, conſiſting in every ſuch county of the arch. 
biſhop or biſhop, whoſe dioceſe or any part of whole dioceſe ſhall 
extend into ſuch county, of. the repreſentatives in parliament for ſuch 
county, of all the juſtices of the peace commiſſioned or choſen to aa 
as ſuch in any ſuch county, and every county of a city or town, of 
the chief magiſtrate, ſheriffs, and recorder, likewiſe of the two repre. 
ſentatives, and of the juſtices for ſuch county of a city or town, all for 
the time being, and alſo of ſuch perſons as are herein after mentioned; 
which corporation ſhall be called by the name of the preſident and af. 
ſiſtants inſtituted for the relief of the poor, and for puniſhing vagabond; 
and ſturdy beggars, applying to every of them the name of its proper 
county, city, or town, by the words for the county 
of which corporation ſhall have a perpetual duration and 
ſucceſſion, and may ſue and be ſued in all courts of juſtice, by thoſe 
names reſpectively, and ſhall have a common ſeal, and ſhall meet at and 
adjourn to ſuch times and places within their counties, cities, or towns, 
as they think fit, ſave only that ſaid corporations are hereby required re- 
ſpectively to meet for the ſirſt time on the day, or on the day next after 
the day at their; election, when the judges, h ſhall hold the next ſum- 
mer aſſizes or either of ſuch judges ſhall. depart. from the town or place, 
where the aſſizes ſliall be held, at- the hall or ſeſſion houſe reſpectively, 
where the judges, thall, have ſat for the buſineſs. of the aſſizes, at ſuch 
hour as they think fit; but the corporation for the county of the city of 
Dublin ſhall meet on the firſt Monday of next Auguſt at the Tholſel, at 
ſuch hour as they think ſit; and at the ſirſt and every future meeting 
of the ſaid corporations reſpectively, the archbiſhop or biſhop, iſ preſent 
whentheſaid corporations or quorums of them reſpectively ſhall aſſemble, 
ſhall. take the chair, put every; queſtion, declare the majority of votes, 
and do all duties of preſident or head of the corporation for that meet- 
ing; but if the archbiſhop or biſhop not preſent when ſaid corpo- 
rations reſpectively firit aſſemble, the repreſentative for that county, city, 
or town, who ſhall firſt come on that day to the place of meeting, if 
both attend, and if not the repreſentative, who ſhall be preſent, when 
the ſaid corporations or quorums of them reſpectively aſſemble ; and if 
the archbiſhop or biſhop, or the repreſentatives, or either of them, {hall 
not attend, in every city and county of a town, the chief magiſtrate, or 
in his default, and in every county at large, the oldeſt juſtice of the 
peace preſent ſhall take the chair, and do all duties of preſident or head 
of the corporation for that meeting; and ſaid corporations reſpectively 
ſhall be conſidered as aſſembled for the purpoſe of determining, who 


ſhall be the preſident of that day, when four ſhall have come to theplace of 
| | | meeting 
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meeting at the aforeſaid time appointed for the firſt meeting, and at all 
ſubſequent times, after four of the ſaid corporations ſhall have come to 
the place of the meeting at reſpective times to be appointed for ſuch meet- 
ing: and every perſon qualified or capable as aforeſaid of preſiding at 
the meetings of ſaid corporations, may at all times after the firſt time 
appointed for meeting, by notice in writing ſigned by him, poſted at the 
proper aſſizes town, or Tholſel in Dublin, ſix days at leaſt before time 
of meeting, excluſive of the day of poſting ſuch notice and day of meeting, 
convene the ſaid corporations reſpectively, to do all corporate acts; but 
no ſecond notice ſigned by a different perſon, ſhall ſuperſede a former, 
of which ſaid corporations reſpectively five ſhall be a competent number 
to do all corporate acts; and ſaid corporations are hereby reſpectively au- 
thorized and impowered to elect during good behaviour ſuch other per- 
ſons reſiding within their counties, cities, or towns reſpectively, as they 
ſhall think fit; and thoſe allo who ſhall contribute not leſs than twenty 
pounds, or ſhall ſubſcribe and pay any annual ſum not leſs than three 
unds, to be applied to the charitable purpoſes herein expreſſed, to be 
members of the ſaid corporations reſpectively ; and ſaid corporations 
reſpectively are hereby authorized to make&bye-laws, reaſonable and con- 
ſonant to the Jaws of the land, and to appoint ſtanding committees for 
the purpoſes herein after mentioned, to meet and act at a certain place to 
be appointed in each county, city, or town; and ſaid corporations re- 
ſpectively are qualiſied to accept or take by purchaſe or voluntary grant, 
or deviſe, any lands, tenements, or hereditaments of inheritance, or 
for lives, not exceeding to any one of ſaid corporations the clear yearly 
value of ſive hundred pounds, any law to the contrary in any wile not- 
withſtanding ; but the corporation of any of the faid counties, cities, 
or towns ſhall at no time have a capacity to take lands of inheritance 
or for lives of a greater value than as aforeſaid, except in the caſe of 
eviction or determination of intereſt, in which caſe ſaid corporations rei- 
pectively may make ſuch new acquiſition as aforeſaid, not exceeding the 
clear yearly value aforeſaid ; and ſaid corporations are qualiſied to take 
all ſuch donations in perſonal property, as ſhall be made to them, and to 
accept of all leaſes for years of houſes or lands, ſo as no ſuch leaſe ſhall 
exceed twenty one years; but every leaſe for years of lands or of a houſe 
to any of ſaid corporations, exceeding that term, ſhall be void, except 
as hereafter excepted. | 
Se. 3. Said corporations reſpectively, over and above the five hun- Honſes ſo- 
dred pounds a year, and leaſes tor years, which they are authorized to the poor, and 
acquire may alſo be capable and qualified to take by grant or by deviſe * ſturdy 
any quantity of ground or land within their counties, not exceeding ME ; 4g 
in a city or town two roods plantation meaſure, and not exceeding in the 2 
open country twenty acres of like meaſure, for the ſites of houſes to be 
built for the reception of the heipleſs poor, and for keeping in reſtraint 


ſturdy beggars and vagabonds, as herein after 1s directed. | | 
Seat. 4. Every archbiſhop and biſhop may grant ſuch portions of 1 may 
ground or land as aforeſaid out of the eſtates of their ſees reſpectivel 13 8 ſuel 


to ſaid corporations reſpectively, for the ſites of ſuch houſes, for avg 
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eſtate or eſtates, whether in fee, for lives renewable or not renewable, 
or for years, at ſuch rent and fines as ſuch archbiſhop or biſhop ſhall 
think fit, or without any rent or fine, if ſuch archbiſhop or biſhop ſhall 
think fit ; and every ſuch grant and leaſe ſhall be good and valid againſt 
ſuch archbiſhop and biſhop, and their ſucceſſors, without concurrence of 
notwith- any other perſon or body of men, notwithſtanding an act C. 1. for the 
4 12 5 preſervation of the inheritance, rights, and profits of lands belonging to the church 
© 1. or other and perſons eccle/taſtical, or 1 other law or ufage that is or has been of 
law, force in this kingdom ; and faid corporations reſpectively are required to 
rant to the helpleſs poor, who have reſided for one year within their re- 
badges to the Fun , "P 
poor reſident ſpective counties, cities, or towns, badges, or marks of ſuch materials, 
1 year, aud and of ſuch a ſtamp or impreſſion, as they think fit, and to grant to ſuch 
licenſe to helpleſs poor a licence to beg in ſuch barony, city, town, or pariſh, within 
* the counties of ſaid corporations reſpectively, as they think fit, for 
ſuch a time or term as they think fit, ſpecifying the names and places 
of birth, and characters of the perſons ſo licenſed, and the cauſes, 2s 
nearly as may be collected, of the poverty of the perſon licenſed, and 
whether reduced to that ſtate by ſickneſs or misfortune ; and are autho- 
rized to licence ſo many juſtices of the peace within their counties, as 
they think fit, to deliver ſuch badges, and grant ſuch licences. 
Hoſpitals to Sed. 5. Said corporations may, and are required to build hoſpi- 
be built. tals, to be called work houſes or houſes of induſtry, and for the reliet of 
the poor in their reſpective counties, as ſoon as they ſhall be poſſeſſed of 
funds ſufficient, as plain, as durable, and at as moderate expences 
as may be; and thoſe hoſpitals divided into four parts; of which one is 
to be allotted for ſuch poor helpleſs men, as judged worthy of admiſſion ; 
one other for reception of poor helpleſs women ; one other for men who 
ſhall be committed to the hoſpital, as hereafter is directed, as vagabonds 
or ſturdy beggars, able or fit for labour; and the fourth part Fr ſuch 
idle, ſtrolling, and diſorderly women as ſhall be committed to the 
| hoſpital, as ck after is directed, and found able or fit for la- 
bour. | | 
Begging Seat. 6. Every man above the age of fifteen years, who ſhall be 
without li found begging without ſuch licence, and {hall not wear ſuch badge, ex- 
cence or poſed to publick view on the back or ſhoulder, ſhall be committed to 
badge ex. ſtocks by any juſtice, authorized to act for the 3 city, or town, 
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_ ot where ſuch perſon found begging, and to be ſo kept in ſtocks not exceed- 


ing three hours for the firſt offence, and for every ſubſequent offence not 
exceeding fix hours; and every old perſevering offender may be indicted 
and tried for ſuch his offence at the quarter ſeſſions for the county, city, or 
town where the party ſhall have offended, or any adjournment thereof ; 
and, if convicted of ſuch offences by a jury, ſhall ſuffer impriſonment in 
the common priſon of the county, city, or town, without bail or main- 
prize, not exceeding two calender months; and if after ſuch conviction 
the perſon ſo convicted ſhall again offend as aforeſaid, ſuch perſon be- 
: ing convicted as aforeſaid of ſuch new offence before the juſtices at 
quarter ſeſſions for the county where ſuch offence committed, or any 
adjournment thereof, may be ſentenced by ſaid juſtices to be and ſhall be 
Foy accordingly 


Poor. 

accordingly publickly whipped in any market town in ſaid county, and 
ſhall alfo be again impriſoned as aforeſaid, not exceeding four 4 
months, and ſo in conſequence of every conviction after the firſt, as often 
as the party ſhall offend ; and in the caſe of females found be ging with- 
out ſuch licence and badge, every ſuch female ſhall be — in any 
place appointed for that purpoſe by any juſtice of the peace of that county, 
city, or town, for the firſt offence not exceeding three hours, and for 
every ſubſequent ſuch offence not exceeding ſix hours: and every old 
and perſevering ſuch female offender ſhall be proceeded againſt at the 
ſeſſions as aforeſaid. 

Seat. 7. Said corporations reſpectively may under their common 
ſeals appoint ſuch and ſo many perſons in the counties, cities, or 
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Perſons ap- 
pointed at 
ſalaries to 


towns, within their juriſdictions reſpectively, at reaſonable and mode- pod 
rate ſalaries, as they think fit, to ſeize and arreſt all ſuch perſons whom carry before 


they ſhall ſind begging without ſuch licence and badge, and carry all 
ſuch perſons before the next juſtice for the county, city, or town, who 
on oath made before them reſpectively, that the party has offended as 
aforeſaid, may commit to the ſtocks, or otherwiſe, as aforeſaid ; and 
the juſtices at quarter-ſeſſions are empowered to hear, try, and deter- 
mine ſaid offences referred to the ſeſſions, and on conviction, to pro- 
nounce ſuch judgments; and the juſtices, before whom ſuch offenders, 
whoſe crimes are referred to the ſeſſions, ſhall be brought, are authorized 
to examine one or more witneſſes upon oath, and to take written in- 
formations to the charge, and on the poſitive oath of any witneſs, to 
commit the party accuſed to priſon, to be proceeded againſt as afore- 
laid, unleſs the party accuſed can procure bail to appear at the ſeſſions; 
and all juſtices are required within their counties, cities, or towns, or 
their own view and obſervation, to cauſe every fuck perſon who ſhall 
beg without ſuch licence or badge, to be ſeized and put into and conti- 
nued in ſtocks or confinement as aforeſaid, to be dealt with for every 
irſt and ſubſequent offence as aforeſaid; and alſo on their own view 
and obſervation, without other evidence, to commit fuch old and perſe- 
vering offenders to priſon, to be proceeded againit as aforeſaid, ſpecifying 
in the warrant of committal the crime; and ſo all juſtices of the peace 
are hereby required to do likewiſe, where theſe committals are ground- 
ed on an information on oath, that the parties committed may be bailed 
by any other juſtice of the peace, if he may procure bail before trial, 
to appear at the next fitting of the quarter-ſefſions : and in every cate 
where a poor perſon, thought worthy of a licenſe and badge, {hall have 
one or more. children under ten years, not apprenticed, or otherwiſe 
provided for, the perſon applied to for a badge and licenſe, ſhall either 
inſert the names, number, and age of ſuch children in the licence, or 
at his election ſhall take ſuch or ſo many of them, as he ſhall think tit, 
from the parent, and convey to the committee of that county, city, or 


next juſtice, 


town, and inſert the names of the reſt in the parents licence : and if ftherleſs : 
ay fatherleſs or deſerted poor children under eight, found ſtrolling and children un- 


city, 


begging, it ſhall be lawful for thoſe appointed to grant licences, to take _ 8, taken 
p ſuch children, and convey them to the committee of that county, 
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| city, or town; and the ſaid committees reſpectively may convey ſuch 
| of ſaid children, who ſhall be under eight, to ſuch charter- ſchool nurſery 
| as ſhall receive them, and may apprentice the' reſt : and faid committees 
arc required to keep up a correſpondence . with the Incorporated Society 
for promoting proteſtant charter ſchools, that they may be informed 
time after time, when room and accommodation may be had for poor 
children; and faid ſociety are required to give that information to ſaid 
committees ; and the ſaid committees are hereby required to communi. 
cate time after time the information, they ſhall ſo receive, to the per. 
ſons who ſhall be authorized to take up poor children as aforeſaid ; and 
faid perſons may from time to time, as often as they ſhall think fit, 
order all ſuch children, or ſo many as they think fit, whoſe names 
{ſhall have been inſerted in licences as aforeſaid, to be taken and con. 
veyed to ſaid committees reſpectively, that all poor children may as 
much as poſſible be prevented from ſtrolling, and be put to trades or 
induſtry. 
As ny Sef. 8. Said corporations required, as ſoon as they have acquired 
taken in as | funds ſufficient for building and turniſhing houſes of induſtry as afore. 
the funds ad- ſaid, to take into thoſe houſes ſo many vagrants, ſturdy beggars, and 
pes. TH, vagabonds, to be kept at hard labour, and ſo many helpleſs poor, as 
srants dee. their funds ſhall admit of; and ſaid corporations required to ſeize every 
ſtrolling vagrant capable of labour, who hath no place of abode, and 
who doth not live by labour and induſtry ; and every : perſon above ff. 
teen, who ſhall beg publickly without ſuch licence or badge, or after 
the term of ſuch licence ſhall be out and not renewed, and every ſtrol. 
ling proſtitute capable of labour, and to commit ſaid perſons laſt men- 
tioned to diviſions allotted reſpectively for them, in ſaid houſes or hol. 
pitals, and there Keep them to hard labour, and to compel them to 
work, maintaining them properly; and in caſe of refuſal or ill behavi- 
our, to inflict reaſonable corporal puniſhment on offenders, and to keep 
all ſaid diſorderly perſons ſo in reſtraint for the firſt time of commitment 
for any time, not exceeding two calendar months; and if, being ſet at 
liberty, or having eſcaped, they ſhall return to their former courſes of 
life, each perſon ſo offending ſhall be kept in reſtraint after a ſecond 
commitment not exceeding four calendar months ; and after a third com- 
mitment, for any ſpace not exceeding one year: and after a fourth com- 
mitment, not exceeding two years; and if any of ſaid diſorderly per- 
ſons being ſet at liberty a fourth time, ſhall return to former courle, 
then for any time the corporation of that county, city, or town, where 
ſuch offender found ſo tranſgrefling, not exceeding four years, ſhall 
think fit, and ſo again after expiration of that term; and ſaid corpora- 
tions reſpectively are required to make bye-laws and orders for govern- 
ment of every ſuch houſe or hoſpital, and to appoint maſters and other 
fit perſons and ſervants to govern and take care of ſuch houſes and hot- 
pitals at reaſonable and moderate falaries and wages; and may alſo ap- 
point treaſurers to receive ſuch donations and rents, as they ſhall re- 
ſpectively acquire or become intitled to, at moderate ſalaries ; and warn- 


ed and required to expend ſuch donations and rents for the charitable 
| purpofes 
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urpoſes herein expreſſed with the greateſt care and œconomy at the 
peril of every individual, who ſhall be perſonally anſwerable for any 
embezzlement or mifapplication of, or partiality in the diſpoſal of, any 

art of the revenues or property of ſaid corporations reſpectively 
which ſuch individuals ſhall be guilty of, or concur in, by a ſuit in 
name of the attorney-general, either in chancery or exchequer, which 
the ſaid courts are required to hear and determine; and in every ſuch ſuit 
coſts ſhall be awarded againſt the defendants, if found culpable, as afore- 
ſaid; and in every ſuit a relator of property and reputation ſhall be 
named, againſt whom coſts {hall be awarded to defendant, if the ſuit or 
complaint ſhall appear to be groundleſs; and if any action brought againſt 
any perſon for executing any of the powers, or acting in any of the du- 
ties herein expreſſed, defendants may plead the general iſſue, and give 
the ſpecial matter in evidence; and in every caſe, where plaintiff in 
ſuch ſuit ſhall fail, the court, in which ſuch ſuit carried on, ſhall award 
coſts to defendant, or if plaintiff unable to pay ſuch coſts, the court 
may order ſuch plaintiff to be whipped in ſome market town in the 
county, where the action laid. 

Sect. 9g. In order to create ſome revenues for ſaid corporations at the Preſentment 
outſet, the grand juries of every county, county of a city and town, 22 ſpring 
for ever, may, and are authorized and required at every ſpring aſſizes, 
after the twelfth of February one thouſand ſeven hundred and ſeventy 
three, to preſent in every county of a city or town, to be raiſed by pre- 
ſentment from off the lands and houſes in that county, equally and rate- 
ably, before the firſt of November then next, any ſum not leſs than one 
hundred pounds, nor more than two hundred pounds, and from off the 
lands and houſes of every county at large as aforeſaid, any ſum not leſs 
than two hundred pounds, nor more than four hundred pounds, to be 
paid to the corporations of ſaid counties reſpectively, or to their trea- 
ſurers, without any fee or deduction whatſoever, for the charitable pur- 
poſes aforeſaid, and to be aſſeſſed and collected as other county taxes; and 
for the ſaid tax hereby impoſed, the collectors thereof are hereby re- 
quired to give to thoſe, who pay 1t, receipts ſeparate and diſtinct from 
thoſe given for other taxes. x 

Sect. 10. If any perſon ſhall go about begging with a badge or li- Connterfeit 
cence counterfeited to the likeneſs or to. an 1mitation of the licences or borrowed 
and badges aforeſaid, or ſhall beg with a borrowed licence or badge, badye or li- 
or with a licence or badge given or intended for another perſon, every ss. 
perſon ſo offending, being convicted before two juſtices, who may hear 
and determine every ſuch complaint ſummarily, ſhall be committed to 
the common gaol of the county, to remain without bail or mainprize 
ten days. On 

Se. 11. No perſon for any of the offences herein ſhall be conti- Not conti- 
nued in Rocks after four in the afternoon, from the firſt of December wnedd in 
to firſt of March, excepting where beggars ſhall in that interval be catched ore Le 
in the act of begging contrary to this act, and committed to ſtocks after to Mar, 
four in the afternoon, or in the evening, for that offence ; nor ſhall any 
perſon be continued in ſtocks for any of the oſſences herein at any _ 
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of the year after ſunſet, excepting thoſe inſtances where beggars catched 
after ſunſet in the act of begging, and committed to ſtocks for that of. 
fence : and the rectors, vicars, and incumbents of all pariſhes in this 
kingdom are required to permit ſuch clergyman of the eſtabliſhed 
church, as faid corporations reſpectively ſhall appoint, to preach 
ſermons in their churches reſpectively, and in every year on ſuch days 
as ſaid corporations ee, ſhall appoint, to recommend the cha. 
ritable purpoſes herein expreſſed to the congregations aſſembled, and 
to all the inhabitants of thoſe pariſhes, and to permit collections to be 
made on the days when ſuch ſermons ſhall be preached in thoſe churches, 
and throughout the ſaid pariſhes reſpectively, in conſequence of thoſe ſer. 
mons; and faid corporations are required to appoint fit perſons to make 
ſuch collections; and the ſums, ſo collected throughout every county, 
ſhall be paid to the corporations of that county, to be applied within 
that county for the charitable purpoſes aforeſaid. 
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All places By 13 & 14 Geo. 3. cap. 46. ſed. 1. All and every part of the ſeveral 
within 2 places in and about the city of Dublin, within 2 miles of his Majeſty's caſtle, 
m—_ whether belonging to liberties, or the county at large, ſhall be exempted 
ſubje& only from the juriſdiction of any other corporation created by the act, 11 & 
to corpora. 12 G. 3. c. 30. and be ſubject only to the corporation created by ſaid 
oy N act for the county of the city of Dublin, and that in as full and ample 
d ” I. 8 as any other part of the county of the city is now ſubject by ſaid 
act. 
Grand! Sea. 2. The grand jury of the county of Dublin in Eaſter term 
: _ Ear every year, impowered and required to preſent ſuch ſum, and to be le- 
to preſent as Vied in manner in faid act mentioned; and alſo impowered to hand over 
by ſaid act. ſuch portion of money, collected under any ſuch future preſentment, 
to the corporation for the county of the city, or their treaſurer, as ſhall 
be adjudged reaſonable, in proportion to the number of poor received 
from the county at large, into the houſe of induſtry belonging to the 
county of the city of Dublin. | 

Beggars and . Sed. 3. The corporation created by the faid act for the county ot 
vagrants to Dublin, and all the magiſtrates of the county of Dublin, impowered to 
be ſent to ſend beggars and ſtrolling vagrants to houſe of induſtry, in the county 
3 of in- of the city, in ſuch number, and on ſuch terms, as the corporation for 
. the county of the city ſhall think themſelves enabled to receive, who are 

| hereby impowered to receive them. | 
Beggar may Sect. 4. And for ſuppreſſion of vagrant beggars within juriſdiction 
be committed of the corporation for county of the city, any member of ſaid cor- 
till examined. poration may, on view, or information of a credible witneſs, commit 
any perſon taken in act of begging, to houſe of induſtry, to be detain- 
ed in the diviſion allotted for helpleſs poor, till his caſe examined next 
general board, who may diſpoſe of ſuch perſons according to regulations 
of ſaid act. 5 | Ts EE 
Wold. Sea. g. Whereas young and able bodied perſons follow occupations 


eriers, &, Of news crying, cleaning ſhoes, and carrying baſkets from markets, 4 
f the 
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the intervals of ſuch employment expoſed to idleneſs and vice, and might 
de more uſefully engaged in labour, and ſuch employments might be ex- 
ecuted by perſons partly diſabled, who muſt otherwiſe be taken into the 
houſe of induſtry : any perſon following any of ſaid occupations within 
the juriſdiction of the corporation for the poor in the county of city of 
Dublin, after the twenty-fourth of June next, without licenſe from ſaid 
corporation, _ licenſe granted without fee or reward) ſhall be deem- 
cd an idle perſon, and liable to commitment as a vagabond. 
 &#4. 6. To prevent indirect begging, any member of corporation for Venders of 
the poor of the county of the city of Dublin may commit any perſon ſmall wares | 
offering ſmall wares to fale within juriſdiction of ſaid corporation, with- vs 5 004g . 
out a licenſe from ſaid corporation, (ſuch licenſe granted without fee or cenſe. 
reward) and ſuch perſon deemed an idle perſon, and liable to commit- 
ment as a vagabond, unleſs provided with a licenſe as a hawker and 

dlar. | | 
Sf. 7. Whereas the 8 preachers to recommend the charitable 1 
purpoſes of ſaid act, differs from the eccleſiaſtical order uſual: the cor- wm - 

ration for e the poor in the ſeveral counties, counties of cities, bikes, c. 
and towns, ſhall, by letter under corporation ſeal, or deputation from for an annual 
their body, apply to the archbiſhop, biſhop, or ordinary of their reſpec- charity ſer- 
tive dioceſe, requeſting him to require ſermons to be preached for ſupport **": 
of ſaid charity, by the miniſter of every pariſh, or ſome properly quali- 
fied perſon, provided by him, on ſuch one particular Sunday, between 
the firſt of January and firſt of May in every year, as by ſaid archbiſhop, 
biſhop, or ordinary, judged moſt proper and convenient ; and upon ſuch 
requiſition, ſaid archbiſhop, biſhop, or ordinary, ſhall iſſue his mandate 
for this purpoſe to his clergy. | 

Seck. 8. The corporation ſhall have power to detain in ſaid houſe ſuch Beggars de- 
perſons, as ſhall hereafter be apprehended and clothed at the expence of tained. 
the corporation, until they ſhall, by labour, have reimburſed the expence 


of purchaſing ſuch clothes. 
Se. 9. Whereas it is fit the lord mayor of Dublin, on account of his Lord mayor 


knowledge, reſidence, and dignity, do preſide at meetings of ſaid cor- preſident, 
poration ; when a ſufficient quorum are aſſembled, he, if preſent, ſhall 

aways take the chair, and do all duties of a preſident or head of the 
corporation as laid down in ſaid act, and in his abſence, one of repre- 
ſentatives of ſaid city, or the ſenior juſtice, as directed by ſaid act; and 

in their abſence any other member of the corporation, whom a majority 

of ſaid quorum appoint to take the chair. : 

ect. 10. The corporation created for county of Dublin, may, if they County of 
think fit, hold their ſeveral meetings at ſuch places, as to them ſhall aer 27 
ſeem convenient, out of ſaid county; any clauſe in ſaid act to the con- g. 
trary notwithſtanding. 

Sect. 11. The ſeveral corporations are empowered to meet at ſuch time Corporation 
or times as they think proper, and to adjourn, and do all matters and meet and 
things which they are empowered to by ſaid act, in as full and ample a 
manner, as if they had met at the time preſcribed by ſaid act. 


4M 2 | Fea. 
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Subſcribers as 


by 11 and 12 hether perſons, who 


G. 3. c. 30. 


Where funds 
inſuflicieut. 


Recital of 11 
and 12 G. 3. 
c. $0. I. 3. 

13 and 146.3. 
e. 46. 


Poor. 


By 23 & 24 G. 3. c. 55. /- 1. Whereas doubts have been conceived, 

ave or ſhall ſubſcribe for charitable purpoſes in 
ſaid act, become members of the corporation erected by ſaid act, with. 
out an election : ſuch ſubſcribers, upon ſubſcribing and paying ſums 
therein reſpectively mentioned, ſhall immediately become members of 
{aid corporation, without any election thereto. 

Sec. 2. When any member of ſuch corporation ſhall make it appear to 
one of the judges of aſſize for county, county of city, or town, that the 
funds are inſufficient for purpoſes of ſaid act, ſuch judge ſhall examine 
upon oath into ſtate of the funds ef ſuch corporation; and if ſuch 
judge ſhall find ſuch funds inſufficient, he ſhall direct the grand jury of 
ſuch county to preſent any ſum, not exceeding one hundred pounds each, 
as he ſhall think neceſſary, in addition to the funds provided by ſaid act, 
to be raiſed on ſuch county, county of a city, or town ; and ſuch grand 
jury are required to preſent ſuch ſum, as ſuch judge ſhall fo direct; and 
ſuch ſum ſhall be raited, levied, paid, and applied, as other ſums direct. 
ed by ſaid act. 


By 27 G. 3. c. 57. {. 1. Whereas the recited acts have by care and 
attention of the corporation, eſtabliſhed by eleventh and twelfth of his 
Majeſty in county of the city of Dublin, been beneficially carried into 
execution: And corporations created were authorized to take (over and 
above other lands and leaſes) by grant or deviſe any quantity within their 
counties not exceeding in city or town two roods plantation meaſure, 
and in open county twenty acres, for ſcites of houſes for helpleſs poor 
and ſturdy beggars and vagabonds: And the number to be maintained 
and kept to hard labour by ſaid corporation in county of city of Dublin 
hath conſiderably encreaſed, whereby the ground, allowed by ſaid act as 
a {cite for a houſe of induſtry in any corporate town, is infuſſicient to 
anſwer the purpoſes of ſaid act: it ſhall be lawful for ſaid corporation in 
city of Dublin to accept or take by leaſe any lands, tenements, or heredi- 


taments of inheritance, in fee, or any term of years, not leſs than nine 


Clauſe ef ſur- 


render 1n the 


leaſe, 


hundred and ninety-nine then to come and unexpired, within two miles 
of the caſtle of Dublin, either in county of ſaid city, or liberties, or 
county at large, and to hold, poſſeſs, and enjoy for accommodation and 
employment of the poor, and ſcite of one or more work houſes, or hoſ- 
pitals, and other neceſſary buildings, as ſaid corporation find requilite for 
thoſe purpoſes; and ſuch ground and buildings thereon, although in 
ſuch county or liberties, ſhall be deemed part of the houſe or hoſpital tor 
relief of the poor and puniſhing vagabonds and ſturdy beggars for the 
county of the city of Dublin, called houſe of induſtry, notwithſtanding 
any thing to the contrary in both or either of ſaid acts, or any other 
law or ſtatute ; provided the parts ſo acquired, held, or taken under 
this act, ſhall not exceed four acres plantation meaſure, excluſive of 
what ſaid corporation is ſo enabled to take, hold, and enjoy under fad 
former acts, or either. : i 

Sect. 2. Such leaſe ſhall contain a power for ſaid corporation in city of 


Dublin to ſurrender; notice previouſly given by ſaid corporation two 


years at leaſt of intention to ſurrender; and after ſurrender ſaid corpo- 
| | ration 
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ration ſhall be freed and diſcharged from all clauſes, covenants, and-con- a 
ditions in ſaid leaſe for rent or other purpoſe. Won een en | 

Sect. 3. It ſhall be lawful for bodies politick and corporate, eccleſiaſtical Perſons em- 
perſons, truſtees with written conſent of thoſe for whom immediately powered to 
entruſted, guardians of infants, committees of lunaticks and idiots, N wel 
mes covert with huſbands, and all other ſeized or poſſeſſed, entitled unto 
or intereſted in, houſes, buildings, or grounds by ſaid corporation 
thought neceſſary for purpoſes of this act, by deeds of bargain and fale 
indented and enrolled to make leaſes for ever or for nine hundred and 
ninety-nine years in poſſeſſion, and convey ſuch or any part to ſaid cor- 
poration ; and all contracts, agreements, bargains, fales, demiſes, and 
conveyances ſo made ſhall be good and valid in law, and againſt all claim- 
ing by, from, or under ſuch grantors. ö 

Sect. 4. It ſhall be lawful for ſaid corporation to ſelect ſo many children, Sound chil- 
ſound in mind and body, under eight years, as they deem expedient, dren under 8, 
and tranſmit them to the foundling hoſpital ; which governors of ſaid nom" = 
hoſpital are required to receive notwithſtanding any bye-law, regulation, Hoſpital, - 
or reſolution, and any thing to the contrary in fifteenth and fixteenth or notwithſtand- 
eleventh and twelfth of his Majeſty, or any other law, uſage, or ſtatute, ing 15 & 16 
provided they {hall be able to accommodate them in faid foundling hoſpi- 51 G. 
tal; ſaid corporation for relief of the poor paying out of their funds to e, 30. . 
treaſurer of ſaid hoſpital for uſe thereof ſo much money, as the cloath- 
ing, feeding, and maintaining ſuch number of children fo fent amount 
to, according to rateable expence of like number of children of ſimilar 
ages on eſtabliſhment of ſaid hoſpital ; aſcertained and certified by gover- 
nors or commiſſioners aſſiſtants of ſaid foundling hofpital and work 
houſe ; and within eight days next after ſuch certificate delivered unto 
ſecretary of ſaid corporation; and faid payment to be eſtimated from 
day of ſending fuch children reſpectively into ſaid hoſpital in full to 
twenty-fifth of March, one thouſand ſeven hundred and eighty-eight, 
and no longer. | | | 

Sect. 5. No children ſhall be ſent to ſaid hoſpital without previous No children | 
conſent of parents, until notice given in the publick paper, wherein ad- er 1 
vertiſements from houſe of induſtry uſually inſerted, at leaſt three weeks ntleonſent 
previous to tranſmitting, that there are in ſaid houſe a number of chil- of parents un- 
dren to be tranſmitted to ſaid hoſpital on the day whereon to be tranſ, til notice as 
mitted, unleſs ſuch ſhall be previouſly claimed by the parent or parents, herein. 
and ſatisfactory ſecurity given that if ſuch be given up to ſaid parents, 
they ſhall not beg; and in caſe parent or parents of children, ſo intended 
to be ſent to ſaid hoſpital, be reſident in ſaid houſe, they ſhall receive a 
like notice in writing or printed from ſecretary of ſaid corporation at 
leaſt one week before day for tranſmittal, and be permitted to diſpoſe of 
ſaid children out of faid houſe upon like ſecurity ; but in caſe ſuch chil- 
dren afterwards be found begging, or in cuſtddy of any begging, it ſhall 
be lawful for ſaid corporation forthwith to tranſmit ſaid children, then 
under eight years, and not otherwiſe, to the foundling hoſpital ; the go- 
vernars whereof are required and empowered to receive ſuch notwith- 
ſtanding any laws, ſtatutes, regulations, reſolutions, or bye laws afore- 


ſaid. 
Sect, 
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May place out Sec. 6. Whereas it may become neceſſary to detain in ſaid houſe 3 
children ap- number of poor or deſerted children: ſaid corporation ſhall place out 
Pot abore + apprentices by proper indentures containing uſual, reaſonable, and legil 
years, covenants, ſo many admitted or compelled, or hereafter to be, into {iq 
| houſe, as they think proper, to perſons following or profeſſing any art 
trade, myſtery, or calling, or ſea-faring men, or nobleman, gentleman. 
or reputable houſekeeper, for ſervants, (ſuch being proteſtants) not ex. 
ceeding ſeven years; and it ſhall be lawful for faid corporation to pay 
40s. fee, with each child apprenticed a fee not exceeding forty ſhillings, 
Bonds payable Sect. 7. Bonds, taken as bail or ſecurity for — So oftending ſhall be 
to preſident Payable to preſident and aſſiſtants of ſaid corporation for relief of the 
and aſſiſtants poor and puniſhing 7agabonds and ſturdy beggars in county of city of 
— corpo Dublin, and by that deſcription or name only, not private names of ſuch 
. perſons; and penalties ſhall be recovered by civil bill by deſcription 
aforeſaid, not by private names, and to uſe of ſaid corporation, before 
recorder of ſaid city or chairman of quarter ſefſions in county of Dublin, 
according to reſidence of parties to ſuch ſecurities, upon proof of exe. 
cution of ſuch bail bond, and forfeiture ; and ſums ſo adjudged may be 
levied and recovered by ſuch ways, means, and proceſs, as ſaid courts 
now by law empowered to uſe in civil bills. 
Jaubſecibers in . Seck. 8. If any, elected member of ſaid corporation as annual ſub. 
-arreari2 ſcriber, be in arrear twelve months from twenty. fifth of December each 
months not year, ſuch ſhall be no longer deemed, nor act, nor vote as member at 
amo po meeting under any pretence, until paid up ſaid arrear and ſubſcription for 
payment, Kc. current year, or depoſit not leſs than twenty pounds at one payment; 
and ſuch ſhall be abſolutely diſcharged from all future annual ſubſcrip- 
tion, and obligation to ſatisfy the ſame. 
Qualified to Sea. 9. No member of ſaid corporation (contributor of twenty pounds 
vote, aſſiſting Or annual fubſcriber of three pounds or upwards excepted) ſhall be qua- 
at 3 meetings Jified to vote at any meeting, unleſs he aſſiſted at three meetings in three 
previous. months immediately preceding; and ſcrutiny to aſcertain ſhall be granted 
on demand of a ſingle member, which ſhall finally determine. 
At election of Scl. 10. No perſon ſhall be elected member of ſaid corporation, except 
members 15 fifteen at leaſt actually preſent ; and two-thirdy at leaſt ſhall vote for ad- 
. miſſion.; and no ſuch election ſhall be held from firſt of June to firſt of 
5 November. + | h 
Election by Sect. 11. No perſon ſhall be conſidered as member not individually 
ballot. elected by ballot, (governors by act of parliament excepted) and this 
corporation ſhall have power of granting reaſonable ſalaries to officers 
actually refident in their houſe, and none others. 
A publick act. Sect. 12. This deemed a publick act, and taken notice of as ſuch by all 
judges, juſtices, and other perſons without ſpecially pleading. 


1 


A * By 13. & 14 Geo. 85 cap. 46. ſect. 12. Arthur earl of Donegal, James 
erected for Lewis, ſovereign of Belſaſt, and his ſucceſſors for the time being, Henry 
Belfaſt, Skeffington and George Hamilton, repreſentatives for ſaid town, and 
the repreſentatives for the time being, the preſent vicar and _ 

| wardens 
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wardens of ſaid pariſh, and their ſucceſſors for the time being, James 
Mackay, William Laird,, and James Cromby, and ſuch ons as ſhall 
contribute to ſuch charity, as herein after mentioned, ſhall for ever 
hereafter be in name and fact one body corporate in law for the chari- 
table pn, and ſhall have perpetual ſucceſſion, and be called and 
diſtingui hed by the name of the e and aſſiſtants of the Belfa/? 
charitable ſociety ; and ſaid earl of Donegal ſhall be preſident during life; 
and ſaid preſident and his afliſtants ſhall be enabled to plead and ſue, and 
be impleaded and ſued by that name in all his majeſty's courts of juſtice ; 
and ſhall appoint a common ſeal and ſeals for uſe of ſaid corporation; 
and have power and authority to meet as often as occaſion ; and faid 
preſident and his aſſiſtants, and ſucceſſors, or any five: or more, ſo aſ- 
ſembled, ſhall have power to make ſuch reaſonable laws, rules, orders, 
and regulations for government and management of ſaid infirmary, 
and poor houſe, as they think neceſſary and convenient, and to re- 
yoke or alter at diſcretion ; and it ſhall be lawful for faid preſident 
and aſſiſtants to make bye-laws and regulations, and to exerciſe like 
powers, with reſpect to the poor and all idle and ſturdy beggars = 
within ſaid town and pariſh of Belfa/t, as the corporations created by 
faid act within counties at large, and counties of towns and cities, are 
enabled to do. | 

Sea. 13. Every perſon, who ſhall ſubſcribe and pay one guinea to One guinea 
faid corporation for ſupport and maintenance of ſaid poor, ſhall thence- ſubſcribers 
forth be, and continue for one entire year, a member thereof, to all in- muy * 
tents and purpoſes, as fully and effectually as any perſons herein before 
named. - Peck 

Seck. 14. Said corporation ſhall firſt hold a meeting on the ſirſt of Firſt meeting. 
June next in the market houſe of Belfa/t, and it ſhall be lawful for 
them afterwards to meet at and adjourn to ſuch times and places within 
faid town and pariſh, as they think fit ; and in caſe the prefident ſhall 
not attend, they ſhall have power to appoint ſuch other member of 
their corporation to preſide and act in his ſtead at ſuch meeting, as they 
may judge proper; and they and their ſucceſſors ſhall and may, upon 
death, reſignation, or removal of their preſent preſident, chooſe ſuch 
member of their corporation to be preſident, as they think fit. 

Sect. 15. All the grounds granted by faid earl of Donegal by the ſe- Ground 
veral deeds herein after mentioned to the truſtees therein named, for uſe granted by 

of faid poor houſe and infirmary, and the charitable deſign of erecting Lord Done- 

any buildings thereon, or for anſwering any uſeful purpoſe for mainte- Sal. 
nance, relief, or accommodation for the poor of ſaid town and pariſh 
of Belſaſt, that is, all that piece of ground, ſituate on the north ſide of 
the ſtreet commonly called Carrickfergus Peter/hill, in Belfaſt; containing 
in front next faid ſtreet three hundred and ſixty-two feet, or there- 
abouts, be the ſame more or leſs, and extending backwards, in the 
welt tide, eleven hundred and fifty feet, or thereabouts, more or leſs ;- 
and on the eaſt twelve hundred and fix feet, more or leſs; and in 
breadth, at the rere, three hundred and twenty-ſeven feet, more or lets, 


granted by ſaid earl of Donegal by leaſe and releaſe, the fifth and ar | 
; | OL. - 


ho 
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of July, one thauſand ſeven hundred and ſixty- eight, to certain truſt>«, 
therein named, as more particularly deſcribed by a map thereunto an. 
nexed ;. and alſo all that piece of ground on the north ſide of the ſtreet 
commonly called Carrickfergus Peter/hill, in Belfa/t, containing in 2nd 
from, next to ſaid ftreet, one hundred and forty feet of aſſize, or 
thereabouts, be the ſame more or lets, and extending backwards on 
the | weſt ſide eleven hundred and ninety ſeven feet, or thereaboutg 
more or leſs; and on the eaſt twelve hundred and nine feet, or there. 
abouts, more or leſs; and in breadth at the rere, one hundred and 
eighty feet, or thereabouts, more or leſs, granted by ſaid earl to Henry 
Joy, by leaſe and rdeate, the twenty firſt and twenty ſecond of Marel 
one thouſand ſeven hundred and ſeventy one, as more particularly de. 
ſcribed by a; map annexed; and alto all that piece of ground on the 
north ſide of Carrickfergus Peter/hill, in Belfaſt, containing in front one 
hundred and forty feet,. or thereabouts, and extending backwards one 
hundred and ſixty feet, granted by ſaid earl to James Lewis, by inden. 
ture of leaſe the twenty ſixth of April one thoutand ſeven hundred and 
ſeventy one, and as more particularly deſcribed by a map annexed; and 
alſo all that piece containing two acres plantation meaſure, more or leſs, 
granted by ſaid earl to ſaid James Lewis, by leaſe the twenty ſixth of Apri/ 
one thouſand ſeven hundred and ſeventy one, as particularly deſcrihed 
by a map annexed, ſhall, after the firſt of Fune next, be veſted in faid 
preſident and aſſiſtants of the charitable ſociety of Belfaft, and ſuccel. 
ſors, for and according to the ſeveral eſtates and intereſts granted by 
ſaid ſeveral deeds, ſubject however to the rents, reſervations, condi- 
tions, clauſes, and covenants therein on the part of ſaid grantees and 
leſſees, their heirs, executors, adminiſtrators and aſſigns, to be paid, 
done and performed; and alſo all ſuch ſums of money as have been ſub- 
ſcribed, paid, and laid out for ſecurities for purpoſe aforeſaid, and all 
ſecurities given, taken, and obtained for the fame, ſhall, after ſaid ſirſt 

of June, be veſted in ſaid preſident and aſſiſtants, and ſucceflors ; and 

they ſhall be enabled to ſue for and recover the fame, to and for the pious 
and charitable uſes and purpoſes of maintaining and ſupporting the poor 
of faid town and pariſh of Belfa/. | 


May purchaſe ., Sect. 16. Said prefident and afliſtants, ſhall and may, without 


1000l. a licenſe, in mortmain, purchaſe, take, or receive any manors, lands, 
year, or any tenements, annuities, or hereditaments, in poſſeſſion, reverſion, or 
perſonal contingency, not exceeding one thouſand pounds a year in the whole, 
elle. of the alienation, gift, or deviſe of any perſon having a right, and not 


_ otherwiſe diſabled to alien, grant, or deviſe the ſame; which perſon 
not otherwiſe diſabled, 18 hereby enabled to transfer and grant ac- 
cordingly ; or any goods, chattles, and perſonal eſtate whatſoever, as 
well for enlarging ſaid infirmary and poor-houſe, as taking any other 
houſe or piece of ground in or near Belfa#, which the majority of faid 
corporation ſhall think moſt convenient for the relief, ſupport, and main- 
tenance of the maimed, fick, and infirm who are to receive the benefit 

aof ſaid infirmary and poor-houſe. = 

Heel. 


* 
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Seck. 17. Said preſident and aſſiſtants, and ſucceſſors, ſhall have Recover le- 
wer to recover all legacies, gifts, and bequeſts to any perſon whatſo- Sacies, Kc. 

erer in truſt for ſaid infirmary and poor -houſe, or for any of the charitable 

purpoſes n i outs od otociciete: cu. 

g. 18, It thall be lawful for ſaid preſident and afliſtants from time Demiſe or 

to time, by indenture under common ſeal to. demiſe or. leaſe any lands, leaſe, &c. 

tenements, or. hereditaments, , veſted or to be veſted. in them, in pur- 

ſuance of this act, or any part or parcel thereof, for any terin of years, 

not exceeding thirty-one ; ſo as reſerved and payable half yearly to ſaid 

preſident and aſſiſtants, and ſucceſſors, during ſaid term, as much rent, 

as at the time of making ſuch. leaſe can be really had from a ſolvent 

tenant, and fo as no fine. or income, or other conſideration, be taken, 

other than ſaid rents reſerved, and ſo as every ſuch demiſe or leaſe be 

made in poſſeſſion, and not in reverſion. 1 


1 I{* 


| . $787" es ©f | 4% 
$:4, 19. Whereas Mr. Richard Burke, wy on, hath practiſed many gur geon to 
years in the county of Clare, with great credit, and hath been lately ap- infirmary. 
ved of as a proper perſon: the governnors and governeſſes of the 
infirmary may elect, if they think fit, ſaid Richard Burke, as ſurgeon to 
fid county infirmary, by producing a certificate from the . me 841 
ral, and of two other able ſurgeons appointed by ſaid ſurgeon- general, 
of his ability and kill in furgery, if ſaid governors and governeſſes of 
fid infirmary require the ſame; any thing in ſaid act to the contrary 
notwithſtanding. .' Farrell 1 17071 23 
Sect. 20. Said Richard Burke, if ſo elected, removeable from faid Remorable, 
office, in manner as preſcribed by ſaid act. WT, | 


"WEXFORD, &c. 


Seck. 21. Whereas ſaid recited act has not been yet carried into exe- 
eutich in counties of Wexford and Armagh, Wicklow and King's county, 
in which great inconveniencies have ariſen on account of the repeal of 
two acts, one the thirty-third of Henry the eighth, and another the 
eleventh Charles the firſt : ſaid two laſt mentioned acts, and every thing 
therein, ſhall be in full force in counties of Wexford, Armagh, Wicklow, 
and King's county, in which the ſaid act, for badging the poor, has not 
been carried into execution; any thing in ſaid laſt mentioned act to the 
contrary notwithſtanding. dis 54k 8 

| . 8 
By 15 & 16 Geo. 3. cap. 35. ſet. 1. Whereas by an act eleventh and Recital of 
wwelfth of his preſent Majeſty, one body corporate was created in every 11 & 12 G. 3. 
county, county of a city, and town; and the preſident and aſſiſtants © 3% 
inſtituted for relief of the poor, and puniſhing vagabonds and ſturdy = 
babes for the county of the city of Limerick, being a corporation created 
dy faid act, have been enabled by charity to erect at a very conſiderable 
expence a large and commodious houſe of iülnſtry for the poor, upon a 
lot of ground contiguous, and within the liberties of the ſame, which 


ey have procured for the purpoſe; and the preſident and aſſiſtants uy _ 
4N ; the 


- 


Union of 
corporations 
of co. and 
cv. of city. 


Notice. 


Reſpectice 


juriſdictions. 


Poor, 


the county of Limerick, being anòther corporation created by ſaid act, haye 
raiſed a conſiderable frm for erecting an houſe of induſtry for the poor of 
ſaid county, but have not yet expended any part upon account of ſome 
doubtsrelative to ſite of ſuch houſe; and it is judged: y both cor Orations 
that by making ſome, additions to ſaĩd houſe of induſtry, already erected. 
it may be rendered ſufficient for the poor of botlr counties, hy which, ald 
by uniting ſaid two corporations, much expence may be ſaved: it ſhall 


he lawful for ſaid preſident and aſſiſtants inſtituted for relief of the poor, 


and puniſhing vagabonds and ſturdy beggars for the county of Limerick, 
to lay out and expend ſuch ſums as already raiſed for ſuch purpoſes in 
erecting ſuch add::jonal or other buildings for an Houſe of induſtry for 
faid county of Limefick, upon ſaid lot of 1 belonging to the 
preſident and aſſiſtants for the county of the city of Limerick, and in 
maintaining the poor therein, in fame manner as if ſaid lot lay within 
the body of the county at large; and ſaid lot ſhall be deemed and taken 
for all the purpoſes of ſaid act within the county at large; and the grand 
jury af ſaid county of Limerict be empowered and required to prefent 


ſuch ſums; as may be neceſſary for erecting, maintaining, and ſupporting 


ſuch houſe of induſtry, in as full and ample at manner, as if ſaid lot lay 
Within, the body of the county at larg mme. 

Seco. It ſhall be lawful: for the above mentioned bodies corporate, 
if they think fit, by an inſtrument in writing under reſpective corpora- 
tion ſeals, to unite themſelves into one, upon ſuch terms as they judge 
proper for the common concerns; and ſuch: united corporations ſhall, 
after execution of ſuch inſtrument of union, be deemed one, by name 


= 


. _ and ſtile of the joint preſidents and aſſiſtants for the county of Limerick, 


and county of the city of Limerick. 9 Le: 
Se. 3. Provided thirty days at leaſt previous notice be given in the 


publick news papers of Limerick of time and place of meeting of the cor- 
porations for uniting. : 7 VVV 
Sea. 4. Notwithſtanding ſuch union each of the corporations may 
do any act or thing use their reſpective juriſdictions, as if this act never 
made; any thing herein to the contrary notwithſtanding. 
Sec. 8. ; Whereas the town of Co/ergin in the county of Londonderry 
is populous, and ſaid town and pariſhes contain as many inhabitants, a3 
ſeveral cities, or counties of towns, but not being a county within itſelf, 
cannot have the benefit of ſaid law: after, the ſirſt of May one thouſand 
ſeven hundred and ſeventy-fix, the mayor of Colerain, the repreſenta- 
tives in parliament for ſaid town, the rectors of the parith of Colera!n 
and Killwen, with the church-wardens,. the reverend William Smyth, 


Hugh Lyle, Bartholomew Me. Nagbien, Jobn. and Charles Galt, Robert 


Grwoeen, ſenior, Robert and Thomas Nice, and Alevander Lawrence, and 
ſuch perſons as ſhall contribute to ſuch charity as herein after mentioned, 
ſhall for ever after be in the name and fact one body corporate in law for 
charitable purpoſes aforeſaid, and have perpetual ſucceſſion, and be co 
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Poor. 


and diſtinguiſhed by name of The Preſident and Affſtanis of the Colerain 
Charitable Society ; and the mayor of ſaid town ſhall be preſident during 
his mayoralty ; and faid preſident and his aſſiſtants enabled to plead and 


fue, and to be impleaded and ſued, by that name in all courts of juſtice, 
ind ſhall and may appoint a common ſeal or ſeals for uſe of the corpora- 
tion, and have power to meet as often as occaſion ; and any five or more 
{ afſembled ſhall have power to make ſuch. reaſonable laws, rules, orders, 


and regulations, for government of the poor and poor-houſe, as they 
think neceſſary. and convenient, and to revoke or alter it at diſeretion; 
and it ſhall be lawful for ſaid preſident and aſſiſtants to make ſuch and 
the like bye · laws and regulations, and exerciſe ſuch and like powers, with 
reſpect to the poor and all idle and ſturdy beggars within the towns and 
pariſhes of Colerain and Killowen, as corpqrations created by ſaid act with- 
in counties at large, and counties of cities, and towns, are; enabled to 


. 


1 3 t:t oof Tar 10 Be 
O. 7 S + z}Iil I # & ' TY ö 14 « 


6340 


| $44. 6. Every perſon, who ſhall ſubſcribe and pay one guinea to the Subſcribers. 


preſident and aſſiſtants of the Colerain charitable ſociety for ſupport. 
and maintainance of the poor of the town, ſhall thenceforth be for one 
intire year a member thereof to all intents, and purpoſes, as fully and 


elſectually as any perſons before named. 


— * 
„ 


dect. 7. Said corporation ſhall the firſt time hold a meeting on the firſt Meeting. 


of May next in the market-houſe of Colerain, and it ſhall be awful after- 
wards to meet at, and adjourn to ſuch times and places within ſaid, town 
and pariſhes, as the preſident ſhall from time to time think fit to appoint 
by reaſonable ſummons, and to adjourn from time to time, as the mem- 


bers then preſent, or greater part, {ee occaſion ; and in caſe the preſident 


ſhall not attend, they ſhall have power to appoint ſuch other member of 
their corporation to preſide and act in his ſtead at ſuch meeting; as they 
judge proper. 7 


{! * * ti> £5] 
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By 19 & 20 Geo. 3. cap. 15. ſect. 5. Whereas by an act eleventh and 


twelfth of his Majeſty for badging poor, corporations are created in every 


county at large, and county of city or town;; and it would, render the 


execution of ſaid act in the county and city of //aterferd more eaſy 


and compleat, if the corporations were empowered to unite and become 


one: it ſhall be lawful for the reſpective corporations laſt mentioned to 
unite and become one aggregate corporation, on ſuch terms and condi- 


tions as they ſhall agree; and they ſhall have full power conjunctively to 


perform within ſaid county at-large, or county of ſaid city, all ſuch acts 


| a each are now ſeverally empowered to perform within their r eſpective 


county, or county of ſaid city, under ſaid act. 


— 


dect. 6. Nothing herein ſhall enable juſtices of the peace for ſaid county Juſtices, 


it large to act as ſuch, within county of ſaid city, or the. liberties, any 


1 


thing herein before to contrary thereof notwithſtanding. __ 


Seck. 7. Grand juries of ſaid county and county of (city 


hective ſpring aſſizes impowered and required to preſent ſuch ſums ſo 15 
7949498 4 N 2 | 


| at | their rel. Preſentments, 


— 


Subſcribers, 


Meetings. 


Treaſurers. 


Poor. 
be levied as in ſaid at; and alſo to hand over fuch portion of money 
collected under any ſuch future preſentment to the ſaid united corporati. 
on, or their treaſurer, to uſes of faid corporation. 


LF 8.0K 


By 19 & 20 Geo. 3. cap. 15. ſect. 8. Whereas ſaid act eleventh and 
twelfth of his Majeſty extends only to creating corporations within 
counties at large, or of cities or tons; and the town of Liſburn in 
county of Antrim is populous ; but not being a county within itſelf can. 
not have the benefit of the faid law in as full a manner as neceſſary, and 
the inhabitants have by voluntary contributions raiſed money for the 
ſupport of poor in ſaid town and pariſh: after the firſt Seprember one thou- 
ſand ſeven hundred and eighty, the earl-of Heriford, the biſhop of Deus 
and Connor, ſeneſchal of Liſburn, and his fucceſſors, the repreſentatives 
in parlament, rector, curate and church wardens and miniſter. of con- 
gregration of proteſtant diſſenters, all for the time being, and Edward 
Obre, William Watts Gayer, John Hunter, and William Rogers, and ſuch per. 
ſons as ſhall contribute to ſuch charity as hereafter mentioned, ſhall for 
ever be one body corporate in law for charitable purpoſes aforeſaid, and 


have perpetual ſucceſſion, called by name of the preſident and aſſiſtants of 


the Liſburn Charitable Society; and the ſeneſchal ſhalt be preſident du. 
ring ſeneſchalſhip, and aid preſident and aſſiſtants ſhall be enabled to plead 
and fue, and be impleaded and ſued by that name, in all courts, and 
appoint a common ſeal or feals for uſe of ſaid corporation, and have 
power to meet as often as occaſion ; and any five or more ſo aflembled, 


ſhall have power to make ſuch reaſonable laws and regulations for govern- 


ment of the poor and poor houſe as they think neceffary, and to revoke 
and alter at diſcretion, any ſuch bye-laws and regulations, and to exerciſe 
like powers with reſpect to the poor and idle and iturdy beggars within 
ſaid town and pariſh, as the corporations by ſaid act within counties and 
counties of cities and towns. | 
Sec. 9. Every perſon, who ſhall. ſubſcribe and pay three guineas 
to ſaid preſident and aſſiſtants, ſhall thenceforth be for one entire year 
a member to all intents as fully as any perſons, before named. 
Ser. 10. Said corporation ſhall firſt hold a meeting on ſecond 
October next at the market houſe of Liſburn, and afterwards meet at 
and adjourn to ſuch times and places within faid town and pariſh, as the 
preſident ſhall appoint by reaſonable ſummons, and adjourn, as the 
members preſent or greater part ſee occaſion; and in caſe the preſident 
ſhall not attend, to appoint ſuch other member to preſide and act in bis 


place and ſtead at ſuch meeting, as they judge proper. 


By 21 & 22 Geo. 3. cap. 45. ſet. 1. Whereas: an act was made 
the eleventh and twelfth of his majeſty, for badging poor found unable, 
and providing for them, and for reſtraining ſuch as found able,” from beggivg ; 


and by ſaid act there [hall be one body politic and corporate in ever 


county, county of a city, and town; whietv corporation have power ie 
| : . | | appoint 
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Poor. 


oint a treaſurer with a moderate ſalary; and grand juries: are im. 
powered to preſent on the ſaid counties for ſaid inſtitution ; and large 
ſums have been preſented. and paid to treaſurers of ſaid corporations; 
and ſeveral of faid corporations have judged expedient to decline or to 
diſcontinue carrying ſuch inſtitution into effect, by means whereof large 
ſums remain in the treaſurers hands unapplied, and without any inten- 
tion in ſuch corporations to apply; and the ſum ſo preſented ſhould be 
paid back to reſpective treaſurers, and repreſented by the xeſpetive 
nd juries for ule of the ſeveral counties at large; and in ſome inſtances 
and juries have repreſented ſuch ſums, but treaſurers of ſuch. corpora- 
tions refuſe to hand over their balances agreeable to ſuch preſentments : 
each of the treaſurers of ſuch corporations ſhall, on firſt day of each ſum- 
mer aſſizes after this act, lay before the reſpective grand juries a true ſtate 
of ſaid charity, the number of perſons relieved, A x ſeveral lands belong- 
ing to ſaid charity, and balance in, their hands; and how far the ſame 
has been or is intended to be carried into execution; and if ſuch treaſu- 
rers negle& to make ſuch return, they ſhall forfeit fifty pounds, unleſs 
from unavoidable neceflity ; ſaid penalty to be recovered: before the 
judge of aſſize by civil bill, in name of treaſurers of ſuch counties where 
ch neglect happened; and if it ſhall appear to grand juries that ſuch in- 
ſtitution hath been declined.or diſcontinued, fuch grand juries are re- 
quired and impowered to repreſent ſuch fums to be applied to purpoſes 
of the counties at large; and if after ſaid preſentment made and con- 
firmed by the judge, the treaſurer of ſaid corporations ſhall in one month 
after demand by treaſurer of ſuch counties, after being ſerved with a 
copy of ſaid preſentment, refuſe or neglect to pay over the ſame, he 
ſhall forfeit over and above the balance due a ſum equal to double intereſt 
of the balance in his hands, to be recovered in name of ſuch treaſurers of 


| fuch counties for uſe of ſuch counties, on a ſuit in any courts of record 


for that purpoſe. _ | 

Sea. 2. If any ſuch corporation aggrieved: by ſuch preſentment, Traverſ. 
they may traverſe and proceed to trial in the manner traverſes to other 
preſentments are tried. 3 | 

Set. 3. Whenever ſuch inſtitutions have been declined or diſcontinued, Money is 
and the grand juries of fuch counties, counties of citics and towns have, t'caſurer's 
or any hath, previous to this act, preſented the money in the hands of * 
treaſurer of ſuch corporations to be applied for uſe of ſuch counties at 
large, the treaſurer ſhall on demand and notice as afoxeſaid hand over 
to the treaſurer of ſuch counties the balance in his hands, if the ſame 


does not exceed ſuch preſentments, under like penalties and recoverable 


in like manner; provided no ſteps taken ſubſequent to preſentment to 
have ſaid inſtitution carried into execution 


By 27 Geo. 3. cap. 44+ ſet. 1. Whereas in ſome counties no houſe Houfes gor 
has been erected purſuant to the recited act; and the poor have heen re- erected. 
ceived in the houſe of induſtry belonging to the county of ef ar. can 
next adjoining; and ſaid county ſhould contrihute to the annua expenges. 
of ſuch houſe during the uſe and benefit : whenever any county ſhall not 


, have 


Poor. 


have provided a houſe of induſtry, it ſhall be lawful for grand jury of 
faid county to preſent as long as they think proper, and until a houſe of 
induſtry built in ſaid county and no longer, at any ſpring aſſizes any ſums 
not exceeding ſums in the recited act Er urpoſes of ſaid houſe of in- 
duſtry in ſaid county of city or town, as if fituate in ſaid county at large, 
and to direct ſums ſo preſented ſhall be paid over to treaſurer of d 
houſe or of the corporation belonging. 

Sect. 3. During ſaid preſentments and ſums fo paid to ſaid treaſurers 
ſaid houſe fhall be conſidered the houſe of induſtry for uſe of ſaid county, 


as well as ſaid county of city or town. 
Sect. 3. This act ſhall continue four yours, and no longer. 


Derr 


J. General obſervations. 
IT. Popiſb ſupremacy oppoſed and abolifhed. _ 
III. Concerning the pope's preſentation to benefices.  _ , ' 
V. Bringing bulls and other inſiruments A Rome. 
V. Popiſh books and relicks. 
VI. Foreign education of papiſts. 
VII. Penalty.of perverting others, or being perverted to popery. 


VIII. J. 22 and popiſh priefts. 
IX. Saying and hearing maſs. 5 
X. Penalties for not going to cburcb. 
XI. Papiſts confined to their habitations. 
XII. Shall not teach ſchool. 
XII. Marriages by popiſh prieſts. 
XIV. Burying in ſuppreſſed monaſteries. 
XV. Popiſb pilgri mages. | 
XVI. Arms of papiſts. 
XVII. Horſes of papiſts. 
VIII. Tendering the oaths to papiſts. 


F 3. AI 


I. General obſervations, 


37 is to be obſerved in general, that popiſh recuſants a are liable to all the 
forfeitures and diſabilities, and other i inconveniences, to which other 


G are liable; and to many e to 0 which! ver reculants are not 
Go A} Vig! g IJ | 


For 


Popery. 


For to be a recu/ant, doth not neceſſarily imply the being a papi/? : but 
a recuſant is any perſon who refuſes to go to church, and Worſhip God, 
after the manner of the church of Eng/and : A popiſh recuſant, is 2 pa- 
piſt who ſo retuſech : and a popiſh recuſant convict, is a papiſt legally 
convicted thereof. For the want of attending to which diſtinction, 
divers authors who have treated of this ſubject, have fallen into con- 
fuſion. ' 1 1 WEIS 2 
2. There are ſeveral ſtatutes made againſt recuſants in Q. Elizabeth's 
reign, and the former part of the reign of K. James the firſt, which 
are not reſtrained to popiſh recuſants only; but as there were few or 
no other recuſants but papiſts at that time, they have regard chiefly to 
perſons of that profeſſion ; and thertfore they are inſerted under this 
title; although the words of them do extend, and the act of toleration 
ſuppoſes them to extend, to all nonconformiſts in general. But the 
force of them as to proteſtant diſſenters is taken away by that act. 
But no papiſt, or popiſh recuſant, ſhall have any benefit by the act of 
toleration. | I YI ER 

3. The reader will obſerve from the dates of ſeveral acts, how the 

nalties have from time to time been inforced and inlarged, upon every 
freſh attempt againſt the government; eſpecially at the ſeveral periods 
during Q. Elizabeth's reign, after the powder plot in the reign, of 
k. James the firſt, and after the rebellion in 1688. One of the acts 
particularly, immediately after the powder plot, which will often 
occur in the following ſections, is in the ſtatutes at large, a well penned 
act. It is much in the ſtyle of lord Cote; ſtrong, and clear: where 
tho' many words are uſed, yet none of them can be wanted. And 
robably it was drawn up by him. It brings the ſeveral laws together, 
which had been enacted on the ſubject it treats of; and renders them 
all uſeleſs and dead, as much as if it had repealed them in exprets 
words. And it may be a pattern in reducing into one general law, 
the ſeveral ſtatutes which on many heads are now. become very 
numerous, and not a little confuſed; oo fo en 

J. In peruſing this whole title, herein the laws againſt papiſts 
are brought clearly together in one view, it will occur poſſibly to 
remark, that they are many, and perhaps ſevere. But it ought to 
be conſidered withal, how proteitants are treated in poptth countries; 
and that the offences intended to be guarded againſt by theſe laws, 
are not the ſtealing of an ox, or the burning of an houſe, or any 
other ' invaſion of private property, but dethroning the prince, and 
overturning the government. 3 

"Tis true, theſe laws in the preſent age have been permitted to 
lleep in a great meaſure, and that, even at a time when a rebellion 
was advancing, and a foreign invaſion attempted in favour of a 
popiſh prince and government: but they are ſuffered nevertheleſs to 
continue in force; perhaps that it may appear to the enemies of 
our conſtitution, that if they are ſpared, it is not for want of power, 
but of inclination to puniſh, | 3 


I. Popiſh 
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655 Popery. 


Ii. Popifh ſupremacy oppoſed and aboliſhed . 


t. Whoever ſhall affirm, that the king hath not the ſupreme autho. 

rity in cauſes eccleſiaſtical, ſhall be excommunicated % facto, and not 
ed but by the archbiſhop on his repentance. Can. 2. 

2. By the ſtatute of the 27 Ed. 3. ,. 1. c. 1. which is called the 
ſtatute of proviſors ; perſons ſuing in a foreign realm, or impeaching 
judgments given in the king's court, ſhall incur a præmunire; that is, 
thall have a day given to appear in perſon to anſwer to the contempt, 
and if they come not, they ſhall be out of the king's protection, their 
lands and goods ſhall be forfeited, and their bodies impriſoned, and 
ranſomed at the king's will. 

And if any bring into the realm a ſummons or excommunication 
againſt any one executing the ſtatute of proviſors, he ſhall ſuffer pain 
of life and member. 13 R. 2. fl. 2. c. 3. : | | 

3. And by the 5 El. c. 1. If any perſon ſhall maintain the authority 
of the ſee of Rome in this realm he ſhall incur a præmunire for the firſt 
offence, and for the ſecond ſhall be guilty of high treaſon. Proſecution 
to be within a year. And the juſtices in ſeſſions may enquire thereof, 

and ſhall certify the ſame into the king's bench. /, 2, 3, 4, 10, 11. 

4. And if any perſon ſhall put in practice to abſolve or withdraw 
any ſubjects from their allegiance, or if any perſon ſhall be willingly ſo 
abſolved or withdrawn ; he, his aiders and maintainers ſhall be guilty 

of high treaſon. The tryal to be at the aſſizes, or in the king's bench. 


En. fla. 3. J. c. 4. fo 22, 23, 25. 


III. Concerning the pope s preſentation to benefices. 


1. No perſon by authority from the court of Rome, ſhall diſturb any 
parſon of the holy church, preſented or collated by the king or his ſub- 
jects ; on pain of fine and impriſonment. 25 Ed. 3. . 6. 

2. None ſhall take any benefice of an alien, or convey money to him 
for the farm thereof, on pain of incurring a præmunire. 3 R. 2. c. 3. 

3. No alien ſhall purchaſe or occupy a benefice in England; on pain of 
2 præmunire. 7 R. 2. c. 12. 

4. He that go out of the realm, to procure a benefice, ſhall be 

out of the king's protection; and the ſame ſhall be void. 12 K. 2. 
flat. 2. c. 15. | | | 

5. If any perſon ſhall accept a benefice from the pope, he ſhall be 
baniſhed for ever, and his lands and goods forfeited. 13 K. 2. f. 2. 
8 | | | 

6. No proviſion of a benefice not vacant, made by the pope, and 
licenfed by the king, ſhall be available; but perſons endeavouring to ex- 
clude the incumbent thereby, ſhall incur a præmunire. 7 H. 4. 6. 8. 


H. 5. fl. 2. c. 4. 5 
l IV. Bringing 


Poperp. 637 
TW. Bringing bulls and other inſiruments from Rome, 


1. By the ſtatute of the 16 R. 2. c. 5. (which is the famous ſtatute 
called the ſtatute of præmunire) If any perſon ſhall purchaſe, or bring 
unto the realm, any bulls or inſtruments from Rome, or elſewhere, they 
ſhall incur a præmunire: that is to ſay, they ſhall be put out of | the 
king'sprotection ; and their lands and goods ſhall be forfeited to the king; 
and they ſhall be attached by their bodies, if they may be found, and 
brought before the 18 and his council, there to anſwer; or elſe proceſs 
ſhall be awarded againſt them by præmunire facias (ſo called from thoſe 
words in the writ). | ie] K. 

2. But by a ſubſequent ſtatute, if any perſon ſhall get or publiſh any 
bull or inſtrument from Rome, he ſhall be guilty of high treaſon, And 
his aiders and comforters ſhall incur a præmunire. And concealing 
the ſame ſhall be miſpriſion of high treaſon. Fn. flat. 13 El. c. 2. f. 
3, 4, 5- And the juſtices of the peace may enquire thereof, within a 
year and day. En. /tat. 23 El. 6 1. ſe8. | 


V. Popiſh books and relicks. 


1. If any perſon ſhall have in his cuſtody any books called antiphoners, 
miſſals, grales, proceſhonals, manuals, legends, pies, portuaſles, primers 
in Latin and Engliſh (except thoſe ſet out by K. H. 8.)-couchers, journals, 
ordinals or other books for the ſervice of the church, not ſet forth by the 
king; he ſhall forfeit for the firſt offence 20s. for the ſecond 40. and 
for the third ſhall be impriſoned at the king's will. And the juſtices of 
the peace in their general ſeſſions may hear and determine the ſame. 
En, fat. 3 & 4 Ed. 6. c. 10. LOS | | 

2. No perſon ſhall bring from beyond the ſeas, nor ſhall print, i or 
buy any popiſh primers, ladies pfalters, manuals, roſaries, popith cate- 
chiſms, miffals, breviaries, portals, legends, and hves of ſaints, con- 
taining ſuperſtitious matter, printed or written in any language What 
ſoever ; nor any other ſuperſtitious book printed or written in Engliſh ; 
on pain of 40s. one third to the KINg: one third to him who ſhall ſue 
in any court of record, and one third to the poor of the pariſh where 
ſuch book ſhall be found; and the books to be burned. Ex. flat. 3 7. 
„ 5 | 33 

3. If any perſon ſhall bring into the realm any agnus dei, croſſes, pic- 
tures, beads, or ſuch like vain and ſuperſtitious things, from the biſhop 
of Rome, or any authorized by him to conſecrate the fame, and offer 
them to any perſon to be worn or uſed ; both the bringer and receiver 
thall incur a præmunire; but if the receiver ſhall in one day's time de- 
liver the ſame to a juſtice of the peace, or if ſuch perſon to whom the 
ſame is offered, ſhall carry the bringer before the next juſtice, or (if he 
cannot) ſhall diſcloſe the offender's name and place of abode or reſort, 
to the biſhop, or to 2 juſtice of the peace, he ſhall not incur ſuch præmu- 


40 nire. 
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nire. And in ſuch caſe, the juſtice in 14 days ſhall ſignify the ſame to one 
of the privy council, on pain of incurring a præmunire. Ex. A. 3 El. 
r. fo 4 3 Bn 10. | 
4. Ro two juſtices of the peace (and mayors and other chief officers 
in corporations) may ſearch the houſes and lodgings of every popiſh re. 
cuſant convict, or of every perſon whoſe wife is a popiſh recuſant con. 
vict, for popiſh books and relicks of . and if any altar, pix, 
beads, pictures, or ſuch like popiſh relicks, or any popiſh book, ſhall be 
found in their cuſtody, as in the opinion of the ſaid juſtices, mayor, 
or other chief officer; ſhall be thought unmeet for ſuch recuſant to have 
or uſe, the ſame ſh..1l be preſently defaced and burnt, if it be meet to be 
burned ; and if it be a crucifix, or other relick of any price, the ſame 
to be defaced At the ſeſſions, and returned to the owner. En. /. 3% 


c. 5. J. 26. 
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VI. Foreign education of papiſts. 


1. If any perſon ſhall contribute or ſend over fea, any money or 
other relief to any ſeminary abroad; he ſhall incur a præmunire. 27 E. 
6. 2. /. 6. 2 tes | 1 

key who be in ſeminaries abroad ſhall return in ſix months after 
proclamation, and conform in two days, before the biſhop, or two juſ. 
tices of the peace; otherwiſe if they return at all, without ſubmifſon, 
they ſhall be guilty of high treaſon. En. /. 27 El. c. 2. {. 5. 

3. If any perſon ſhall go, or ſend any perſon beyond the ſeas, to be 
popiſhly educated, who ſhall be there ſo inſtructed, or ſhall ſend any 
money or other thing for that purppſe; he ſhall, on conviction before 
the judges of the king's bench, or of aflize, be diſabled to be plaintiff in 
any action, or to be committee of any ward, or executor, or admini- 
ſtrator, or capable of any legacy or deed of gift, or to bear any office; 
and ſhall forfeit his goods, and ſhall forfeit his lands during life. But if 
he ſhall conform in fix months after his return, he ſhall be diſcharged. 

AL Gb A | 

4. Children, not being ſoldiers, mariners, merchants, or their ap- 
prentices or factors, departing the realm, on account of education, or 
otherwiſe, without licence 3 the king, or ſix of the privy council, 
ſhall take no benefit by any gift, conveyance, deſcent, deviſe, or other- 
wiſe, of any lands or goods, until they conform. En. Af. 3 J. c. 5. 
16. | | 

- 5. No woman, or child under 21, except ſailors or factors, ſhall paſs 
over ſea without licence of the king and council; on pain that the of- 
ficer of the port ſhall forfeit his office and his goods, the owner of the 
ſhip his veſſel, and the maſter his goods and be impriſoned 12 months. 

13. „ | 5 | | 

4 By the act 7 W. 3. c. 4. In caſe any of his majeſty's ſubjects of 

Ireland, ſhall go or ſhall ſend any child or other perſon beyond the ſeas 
| out of his majeſty's obedience, to the intent to be reſident or trained up, 
| in any priory, abby, nunnery, popyÞ univerſity, college, or ſchool, or 


houſe 


Popery. 


' houſe of Jeſuits or prieſts, or in caſe any of his majeſty's ſubjects of this 


kingdom, ſhall go or be ſent into any parts beyond the ſeas out of the 
king's obedience, to the intent to be refident or trained up in any pri- 
vate popiſh family, and ſhall be beyond the ſeas inſtructed in the popiſh 
religion, in any fort to profeſs the ſame, or ſhall convey or ſend any 
money or other thing, towards the ſupport of any perſon that ſhall go 
or be ſent, and be inſtructed as aforeſaid, or under the colour of an 
charity or alms towards the relief of any college, ſchool, or any reli- 


gious houſe ; every perſon ſo going, ſending, conveying, &c. as well 


any ſuch child or other perſon, as any money or other thigg, and 
every perſon paſſing or being ſent beyond the ſeas contrary to this act, 
and being thereof convicted in manner hereafter mentioned, or upon 
any information, preſentment, or indictment for any the offences as 
eforefaid, to be found by any jury of twelve men, where ſuch perſons 
ſhall have any eſtate of inheritance when they did fo ſend or ga, ſuch 
perſon ſhall be diſabled to proſecute any action, c. in courſe of law or 
any ſuit in equity, or to be guardian or executor or adminiſtrator, or 
capable of any 1 av or deed of gift, or to bear any office within the 
realm, and ſhall forfeit all their goods and chattels which they or any 
other perſons have in truſt for them, and ſhall forfeit all their lands and 
hereditaments, offices and eſtate of freehold, and all truſts, powers, 
and intereſts therein, during their lives. /. 1. 

7. If any information be given to any juſtice of the peace, that any 
ſuch child or other perfon, money or other thing, are gone or ſent 
away contrary to this act, ſuch juſtice is required to cauſe to be brought 
before him, all ſuch perſons ſuſpected or charged to have offended there- 
in, and ſhall examine the perſons ſo ſuſpected or accuſed without oath, 
and ſhall examine any other witneſſes upon their oaths, concerning the 
fame ; and if upon ſuch examination it ſhall appear probable that ſuch 


perſon, money, or other thing, are gone or ſent away contrary to this 


act, the ſaid juſtices ſhall bind the ſaid ſuſpected perſons with ſufficient 
ſureties, and ſuch other perſons as he ſhall judge fit to give evidence, 
and the ſaid informers, in recognizances of two hundred pounds, or 
ſuch greater ſums as to the ſaid juſtices ſhall ſeem reaſonable, with condi- 
tion to appear at the next quarter-ſeſlions to be held for the county, 
where ſuch offences are ſuppoſed to be committed, or where the offenders 
8 laſt reſide or were taken, and not to depart the ſaid court without 
cence. /. 2. 

And * faid juſtice ſhall at the firſt fitting of the ſaid court of quarter 
leſions, return the ſaid examinations and recognizances unto the clerk 
of the peace in open court, who ſhall cauſe information to be framed 
2ainſt ſuch perſons, or ſuſpected perſons, who ſhall inſtantly anſwer 
thereunto and proceed to trial thereon. . 

And in caſe upon ſuch trial, it ſhall by proof appear to the court, that 
any perſon, money, or other thing, was by them ſent or conveyed into, 
any parts beyond the ſeas out of his majeſty's obedience ; and in cafe by 
ſuch proof it ſhall appear probable to the ſaid court, that ſuch ſending 


or conveying was contrary to this act, then they ſhall take upon them- 
140 2 : | ſeves 
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Popery. 
ſelves the proof where ſuch perſon ſo by them ſent then is, and alſo to 
— intent ſuch money or other thing were ſent by them beyond the 
eas. . | 
And in cafe any ſuch children or other perſon that ſhall go, or be ſent 
or conveyed away as atoreſatd, or any money by way of exchange or any 
other means, ſhall be ſent into foreign parts contrary to the intent of 
this act, inch going or ſending, ſhall be achudged to be going or tending 
contrary to this act, unleſs the parties denying the ſame ſhall prove the 
contrary ; or if by failure of ſuch proof or otherwiſe upon examination 
it ſhall appear to the faid court, that ſuch offences have been committedcon- 
trary to this act, the ſame being entered on record ſhall be a conviction 
' as well of the perſons ſo being ſent as of the parties ſo ſending, and 
ne np forfeit and incur all the penalties and diſabilities before men- 
tioned. | os; 7788 
8. IF any perſons againit whom ſuch judgment ſhall be given as afore- 
faid, ſhall find him or herſelf aggrieved thereby, it ſhall be lawful for 
fuch perſons to appeal to oy en of aſſize of the {aid county at the 
next aſſizes, which juſtices of aſſize are authorized in the ſame aſſizes to 
cauſe the ſaid proceedings in the quarter-ſefftons to be brought before 
them, and there to review and examine the ſame, and to reverſe, alter, 
and confirm the fame as to juſtice ſhall appertain. / 4. 

And all ofſicers in whoſe cuſtody ſuch proceedings and conviction ſhall 
be at the time of ſuch inquiry by the ſaid judges of aſſize, ſhall obey the 
orders and directions of the ſaid judges of . therein. 

9. Every ſuch perſon ſent as aforefaid, that ſhall within fix months 
after his return into this kingdom, in tae chancery or king's bench in 
term time, between the hours of eight and twelve in the morning, take 
the oaths and repeat and ſubſcribe the declaration appointed by one act, 
lately made in the parliament of England for abrogating the oath of ſupremacy 
in Ireland, and appointing other oaths, ſhall from thenceforth be diſcharged 
of all the incapacities and diſabilities aforeſaid ; and ſhall from the time 
of his taking fuch oaths, Sc. be reſtored to the receipt of the future 
iſſues and profits of his real eſtate only, but ſhall loſe all the paſt iſſues 
and profits thereof and all his perſonal eſtate. /. | 

10. If ſuch perſons after their taking the ſaid oaths, and making, re- 
peating, and ſubſcribing the ſaid declaration, profeſs themſelves of the 
popith religion, or refuſe the taking the ſaid oaths, and repeating and 
ſubſcribing the ſaid declaration, when the ſame ſhall-he to them tender: 
ed by the juſtices of the peace in their open -quarter-ſefſions for the 
county or place where ſuch perſons ſhall reſide, which the ſaid juſtices 
are required to tender to all whom they ſhall ſuſpect to have relapſed or 
ſhall upon due ſuminons refuſe to appear at ſuch quarter. ſeſſions for the 
purpoſe aforeſaid, the ſaid perſons ſhall incur all the diſabilities, penaltics, 
and lofles herein before continued, as it ſuch perſons had never taken the 
ſaid oaths, c. /. 6. eo 110 „ 0 
I. If any perſon ſhall upon his trial before the juſtices at the quarter- 
ſefions, be acquitted by the ſaid court, of any offence againſt this act, 0r 
upon his appeal to the judges of aſſize as by this act is directed ſhall l 

| *N N acquit Cd, 
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acquitted, or in caſe he ſhajl upon his trial be acquitted by the jury, 
vpon any indictment, preſentment, or information gap a inſt him 
for any offence contrary to-this act, ſuch perſon ſhall not be liable after 
ſuch acquittal to be proſecuted upon this act in any other manner for 
the ſame offence. /. 8. 1 f Ke Bri 

12. And by the 2 Ann. c. 6. If any perſon being a papiſt or profeſſing 


the popiſh religion, ſhall ſend, or cauſe, or willingly ſuffer to be ſent, 


any chi'd under the age of one and twenty years, except ſailors, ſhip- 
boys, or the apprentice or factor of ſome merchant in trade of merchan- 
dize into France, or any other parts beyond the ſeas out of her majeſty's 
dominions without the ſpecial licence of her majeſty, or chief governors 
of this kingdom, and four or more of her privy council of this realm, 
under their hands firſt obtained, they ſhall incur the penalties and for- 
feitures mentioned in an act made in the ſeventh year of king Milliam, 
c. 4. to reftrain foreign education. ' f 1. e . 
13. Where any of the judges of her majeſty's courts of queen's- bench, 
common pleas, or barons of the exchequer, or any two juſtices of the 
peace, ſhall have reaſonable cauſe to ſuſpect that any ſuch child except 
before excepted, and alſo except ſuch children as ſhall be ſent abroad 
with ſuch licence as aforeſaid, has been fent into foreign parts, they are 
required to convene the father or mother, or fuch other relation, 
guardian, or perſons as had the tuition or care of the faid child, and 
ſhall require them to produce before them the faid child within two 
months after. /. 2. = r | 
And if ſuch perſons ſhall not produce and bring before the ſaid judge 
or juſtices ſuch child within the ſaid time, or ſhew reaſonable cauſe for 
the obtaining further time for the ſame till the next following quarter- 
ſeſſions of the county wherein ſuch perſons ſhall reſide, or ſhall not 
give good proof that the ſaid child is reftdent ſomewhere within this 
indom, or the kingdom of England or Scotland, and not in parts be- 
yond the ſeas, ſuch child ſhall be deemed to be then educated in foreign 
parts contrary to the aforeſaid act, and ſhall incur all the penalties and 
diſabilities in the ſaid act mentioned. | E een Tt 


VII. Penalty of perverting others, or being perverted.to pepery. 


If any perſon ſhall put in practice to reconcile any ſubjects to popery, 
or if any perſon ſhall be willingly ſo reconciled ; he, his aiders and main- 
tainers, ſhall be guilty of high treaſon. The trial to be at the aſſizes, 
or in the king's. bench. En. ft. 3 J. c. 4. 22, 23, 25. 5 


And, by the 2 Ann. c. 6. ſ. 1. If any perſons {hall ſeduce, perſuade | 
t. 


or pervert, any perſon that ſhall profeſs the proteſtant religion to for- 
. fake the ſame, and profeſs the popiſh religion, or reconcile them to the 
church of Rome, perſons ſo ſeducing, as alſo every proteſtant who ſhall 
be ſo perverted and reconciled. to popery, ſhall. for, the ſaid offences, be- 


ing thereof convicted, incur the penalty, of pramunjre mentioned in the 


ſtatute of præmunire made in England. 16 Ric. 2 . 
9 25 9 VII. Feſuits 
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VIII. Jeſuits and popiſh priefts. 


1. No jeſuit or popiſh un ſhall come into or be in the realm, on 
pain of high treaſon ; unleſs he conform. En. „t. 27 El. c. 2./.2, z, to, 

2. And if any perſon ſhall knowingly receive or relieve any ſuch, he 
ſhall be guilty of felony without benefit of clergy. En. „i. El. c. 2. 


4. | Ee 
/ 3. And if any perſon, knowing ſuch jeſuit or prieſt to be in the realm, 
ſhall not in 12 days diſcover the ſame to a juſtice of the peace or other 
higher officer, he ſhall be fined and impriſoned at the king's pleaſure, 
And if ſuch juſtice or other officer ſhall not in 28 days give information 
thereof to one of the privy council, he ſhall forfeit 200 marks, 
En, ft: 27 El. c. 2. f. 11. ay 

4. And a ſuſpected jeſuit or popiſh prieſt, being lawfully examined, and 
refuſing to anſwer whether he be a jeſuit or popiſh prieſt, ſhall be im- 
priſoned till he make direct and true anſwer. Eu. ,. 35 El. c. 2. 
11. 

5. And the perſon who ſhall firſt diſcover, to any juſtice of the peace, i 
any perſon who ſhall entertain or relieve any jeſuit, ſeminary, or popiſh 
prieſt, within three days after the offence ; ſo that by reaſon of ſuch dif. 
covery any offender ſhall be taken and convicted : ſuch perſon ſhall not 

- only be freed from any penalty for ſuch offence, if himfelf be an offender 
therein, but ſhall alſo have the third part of the forfeitures if they do 

not exceed 150/. and if they do exceed 150/. then he ſhall have 5o/ 
Ea. 4 J- 6 & i; | 

6. And by the 9 W. 3. c. 1. All popiſh archbiſhops, biſhops, vicars- 
general, deans, jeſuits, monks, friars, and all other. regular popiſh 
clergy, and all papiſts exerciſing any eccleſiaſtical juriſdiction, ſhall de- 

art out of this kingdom before the firſt day of May one thouſand ſix 
Ld and ninety-eight, and if any of the ſaid eccleſiaſtical perſons 
{hall be at any time after the ſaid day within this kingdom, they ſhall 
ſuffer impriſonment, and remain in priſon till they ſhall be tranſported 
out of his majeſty's dominions, wherever his majeſty or the chief go- 
vernors of this kingdom ſhall think fit, and if any perſon ſo tranſport- 
ed ſhall return again into this kingdom, they ſhall be guilty of high 
treaſon. / 1. | | 

7. No A biſhop, c. nor any other papiſt exerciſing any eccleſi- 

aſtical juriſdiction, not eſtabliſhed by law, jeſuit or friar, ſhall come into 
this kingdom on pain of twelve months-impriſonment, and then to be 
tranſported in manner aforeſaid ; and if any ſuch Romiſh eccleſiaſtical 
perſon ſo tranſported ſhall again return into this kingdom, he fhall be 
guilty of high treaſon. / 3. EO 

8. Any perſon that ſhall knowingly harbour, relieve, conceal or enter- 
tain any ſuch popiſh biſhop, Sc. or any other papiſt exerciſing any ec- 
cleſiaſtical juriſdiction, not eſtabliſhed by law, or any regular popiſh 

- clergyman hereby required to depart out of this kingdom, or ſhall come 
into this kingdom contrary to this act, ſhall for the firſt offence forfeit 


twenty 


- 
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iwrenty pounds, for the ſecond offence double the ſaid ſum, to be levied 
n manner herein after expreſſed, and if he ſhall offend the third time, 
to forfeit all his lands of freehold or inheritance during his life, and 
alſo all his goods and chattels. / 4. | 

. Upon information on oath to any juſtice of peace againſt any perſons 
that ſhall knowingly entertain or conceal any ſuch popiſh biſhop, jeſuit, 
friar or other eccleſiaſtical popiſh perſon contrary to this act, the ſaid 
juſtice ſhall iſſue a ſummons requiring the perſons ſo informed againſt, at 
a certain day and place within the county where ſuch offence ſhall be 
committed, to appear before him and ſome other juſtice of the ſaid 
county, to anſwer the ſaid matter laid to their charge, at which time and 
place the ſaid juſtices ſhall in preſence of the perſons accuſed, or in caſe 
of their neglect to appear, being duly ſummoned, proceed to the exami- 


nation of the matter. / 5. 
And if it ſhall appear to them on evidence upon oath, that the per- 


ſons ſo complained of, are guilty, the ſaid juſtices ſhall by warrant levy 
the aforeſaid forfeitures of twenty pounds fon the firſt offence, and fort 
pounds for the ſecond offence, of the goods of the perſons offending, 
and diſpoſe of one moiety of ſuch forfeitures to the informers, and the 
other moiety to the treaſurer of the county for the uſe of the county, 
and for default thereof to commit the perſon offending -to the county 
gaol until they ſhall pay the faid penalties. 

10. If any perſons ſhall think themſelves aggrieved by the judgment of 
ſuch two juſtices of the peace, the perſons ſo aggrieved may appeal to the 
next judges of aſſize, or to the juſtices at the next quarter- ſeſſions, who 
are impowered to examine the matter and give relief therein. /. 7. 

11. Every juſtice of the peace ſhall from time to time iſſue their war- 
rants for apprehending and committal of all popiſh biſhops, jeſuits, friars, 
and other popiſh eccleſiaſtical perſons that ſhall remain in this- kingdom 
contrary to this act, and for ſuppreſſing all monaſteries, friaries, nunne- 
ties, or other popiſn fraternities oy ſocieties. // 8. | 

12. All and every the juſtices of the peace ſhall give an account in wri- 
ting of their proceedings in execution of this ſtatute at the next quarter- 
ſeſſions for the county in which he ſhall dwell, which ſhall be at ſuch 
quarter-ſeſſions entered and regiſtered. /. g. 

13. If any juſtice of the peace, mayor, or other officer, ſhall neglet 
doing their duty in execution of this act, every ſuch juſtice and other 
officer ſhall for every ſuch neglect forfeit one hundred pounds, to be re- 
covered by action of debt, &c. wherein no eſſoign, Sc. ſhall be allowed, 
nor but one imparlance, one moiety thereof to the King, the other moi- 


ety to the informer or perſon that ſhall ſue for the ſame, and be diſabled - 


from ſerving as a juſtice of the peace during his life. / 10. 
14. Alſo by the 2 Ann. c. 3. Every clergyman of the popiſh re- 


ligion that ſhall come into this kingdom, ſhall be liable to ſuch penalties, 


torfeitures and puniſhments, as by the act 9 Hl. 3. c. 26. is impoſed 
on popiſh biſhops, &c. or any other papiſts exerciſing any eccleſiaſti- 
cal juriſdiction, who ſhall come into this kingdom contrary to the ſaid 
act; and any perſon who ſhall knowingly harbour, relieve, conceal or 


entertain any ſuch clergyman of the popiſh religion, ſhall be W wr 
ſuc 
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ſuch penalties and forfeitures, as by the ſaid act is impoſed on the 
harbourers and concealers of any popiſh biſhop, Sc. or regular popiſh 
clergyman, to be levied in the ſame manner as by the ſaid act is direct. 
. | 

1 Kr juſtices of the peace, ſheriffs, high and petty conſtables, and 
all other ſubjects are required: to uſe their utmoſt diligence in appre. 
hending all ſuch regular or other popiſh prieſt, who ſhall come into 
this kingdom contrary to this act. /. 2. | 

16. If any mayor, juſtice of the peace, or other officer, ſhall negleq 
doing their duty in execution of this act, every ſuch juſtice and other of. 


* ſicer, ſhall for ever: ſuch neglect forfeit one hundred pounds, to be re. 


covered by action of debt, c. wherein no eſſoign, £7. ſhall be allowed, 
one moiety thereof to the queen, the other moiety to the informer or 
perſon that ſhall ſue for the ſame, and be difabled from ſerving as a jul. 


tice of the peace during his life. . 3. | 
17. All perſons who ſhall return or come into this kingdom con. 


trary to the aforementioned ſtatute, or ſhall come into this Kingdom 


contrary to this act, may be indicted; and tried for the ſame in ſuch 
county wherein they , ſhall be, taken, or in, any county where her ma. 
jeſty, c. by commiſſion under the great ſeal of this kingdom ſhall ap- 
point. /, 4+ This act it made perpetual by /tat..8 Ann. cap. z. | 
18. Likewiſe by the 4 Ann. cap. 2. If any popith prieſt or perſon ex. 
erciſing the function of a popiſh prieſt, ſhall be found in this kingdom, 
other than ſuch prieſts who have regiſtered their names in purſuance to 
the act 2 Ann. cap. 7. for regiſtering the popiſb . clergy, ſhall be liable to 
ſuch. penalties as by the act 9 Hill. 3. cap. 26. made for baniſhing all pa- 
piſis exerciſing any. ecclehraſtical juriſcliction, and all regulars of the popiſh clergy 
out of this kingdom, are impoſed on popiſh biſhops, or any other papitts 
exerciſing any eccleſiaſtical juriſdiction, who 1hall come into this king- 
dom contrary. to the ſaid act. /. 1. We 
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19. Any perſons Who ſhall knowingly. harbour, relieve, conceal or en- 
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tertain any ſuch clergyman of the popiſh religion, or other perſons exer- 


ciſing the function of à popiſh prieſt, and not regiſtered as aforeſaid, 
ſhall be liable to ſuch penalties and forfeitures as by the ſaid acts are im- 
poſed on the harbourers and concealers of any popiſh biſhop, | &c. or re- 
gular popiſh clergyman, to be levied. in the fame manner as by the ſaid 
act is directed. Ii. X31 7326 F TT *% 6 40 1 4 8 = 
20, All juſtices of the peace, ſheriffs, high and petty conſtables, and 
all other ſubjects, are required to ufe their utmoſt diligence in apprehend: 
ing all ſuch popiſh; prieſts, and other. perſons exerciſing the function of 
a popiſh prieſt, and not regiſtered as aforeſaid. /%½ 3. 
21. If any mayor, juſtice of the peace, or other officer, voluntarily ſhall 
neglect their iduty in execution of this act, every ſuch mayor, juſtice of 
the peace and other officer, ſhall, for every ſuch neglect forfeit ſity 
pounds; to be recovered by action of debt, Sc, wherein, no eſſoign, 
c. ſhall be allowed, nor more than one imiparlance, one moiety there- 
of to the queen, and the other moiety to the informer or perſon that 
ſhall ſue for the ſame. % 4. This, act is made perpetual by feat. 6 Au. 
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Popery. ; 

By21 & 22 Goo. 3. cap. 24. ſed. 5. No popiſh eccleſiaſtick, who hath or 
ſhall take and ſubſcribe oath of allegiance and declaration, by thir- 
teenth and fourteenth of his majeſty's reign, in manner and form as 
herein after 1s particularly ſpecified, and regiſter his chriſtian and fir 
names, place of abode, age and pariſh, it he have a pariſh, and time 
and place of receiving his firſt and every other popiſh orders, and from 
whom he received them, with the regiſter of the dioceſe where his place 
of abode is (for every which regiſtry one ſhilling, and no more, ſhall 
be paid to reg ſter) ſhall after this act be ſubject to any of the penal- 
ties, incapzcities, or diſabilities, in an act, ninth of William the third, 
or ſecond of Anne, for regi/tering pepiſh clergy ; or in fecond of Anne, 
to prevent further growth of popery ; or in {ſecond Anne, to prevent papiſb 
priefts coming into this kingdom; or fourth of Anne, to amend an act for 
regiſtering popiſh clergy ; or eighth of Anne, for amending an act to prevent 
further growth of popery. 

$2.6, No benefits in this act ſhall extend to any regular of popiſh 
clergy, who ſhall not be in this kingdom, at paſſing this act, or to any 
regular then in this kingdom, who ſhall not have taken and ſubſcribed 
ſaid oath, and regiſtered his names and additions as herein directed ſix 
months after pafling this act, nor to any popith eccleſiaſtick, who fhall 
not upon change of place of abode, or of popiſh orders, or removal 
from the pariſh which he had fo returned, and as often as it ſhall ſo hap- 
pen, make a return of ſuch change or removal within ſix months after 


to regiſter of the dioceſe where originally regiſtered; any thing in this 


act to contrary notwithſtanding. | 

Se. 7. All regiſters of dioceſes ſhall enter names and additions of 
ſuch popiſh ecclefiaſticks in a ſeparate and diſtinct roll, by them kept in 
their = and on every firſt of January tranſmit copies of lach re- 
turns, made in preceding year, to the clerk of privy council upon pain 
of forfeiting for every ſuch offence one hundred pounds, to be reco- 
rered by bill, plaint, or information, in any courts of record. 
$2. 8. No benefits in this act ſhall extend to any popiſh ecclefiaſtick 
who ſhall officiate in any church or chapel with a ſteeple or bell, 'or at 
a funeral in any church or church yard, or exerciſe any of the rites. or ce- 
remonies of popiſh religion, or wear habits of their order, fave within 
their uſual places of worſhip or in private houſes, or ſhall uſe any 
ſymbol or mark of eccleſiaſtical dignity or authority, or aſſume any 
eccleſiaſtical rank or title, but all pains and penalties which now ſubſiſt 
according to the laws, ſhall remain in full force againſt ſuch popiſh eccle- 
laſtick ; any thing herein to contrary notwithſtanding. 

Se. 9. Nothing in this act ſhall extend to any perverted from pro- 
teſtant to popiſh religion; but all pains, penalties, and diſabilities, 
which now ſubſiſt according to the laws, ſhall remain in full force 
againſt ſuch proteſtant perverted, any thing herein to contrary notwith- 

ding. | | 

Sect. 10. No beneſits in this act ſhall extend to any popiſh eccleſiaſtick, 
who ſhall procure, incite, or perſuade any proteſtant to become a pa- 
piſt; but all pains and penalties which now fubſiſt according to the laws 
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ſhall remain in full force againſt ſuch popiſh eccleſiaſticks ; any thing here. 


IX. Saying and hearing maſs. 


1. If any perſon ſhall /ay or ſing maſs, he ſhall forfeit 200 marks, and 


be impriſoned for a year, and till paid; 


And if any perſon ſhall wilfully Hear maſs, he ſhall forfeit 100 marks, 
and be impriſoned for a year ; | . 

The forfeitures to be one third to the king, one third to the poor, and 
one third to him who ſhall ſue in any court of record. And if not 
paid in 3 months after judgment, he ſhall be committed till he pays or 
conforms. And the ſeſſions may determine the ſame. En. Aat. 23 U. 
c. 1. / 4, 0; 10, 11. 6 | 23 EAN | 

2. And the perſon who ſhall firſt diſcover to any juſtice of the peace 
any maſs to have been ſaid, and the perſons that were preſent thereat, 
and the prieſt that ſaid the ſame, or any of them, within 3 days after 
the offence, and by reaſon of ſuch diſcovery any offender is taken and 
convicted ; ſuch perſon ſhall not only be freed from any penalty for ſuch 


_ offence, if himſelf be an offender therein, but ſhall alſo have the third 


art of the forfeitures, if they do not exceed 1 50/. and if they do ex. 
ceed 1 50/. then he ſhall have gol. and after conviction of the offender, 
he ſhall have a certificate from the judges or juſtices of the peace before 


whom the conviction ſhall be, directed to the ſheriff or perſon who ſhall 


ſeize the goods, or levy the forfeiture, commanding him to pay the 


fame. En ft. 3 J. c. 5. [ce 1. 


3- And conveyances made by recuſants to evade the penalties for fay- 
ing or hearing maſs, ſhall be void. En. ,t. 29 El. c. 6. ſ. 1. 


By 21 & 22 Geo. 3. cap. 14. ſe. 11. So much of an act eighth of 
Anne as ſubjects any papiſts to fine and impriſonment on refuſal to ap- 
pear and teſtify on oath before two juſtices, where and when he heard 
popiſh maſs celebrated as uſual in the church of Rome, and names of 


perſons celebrating and preſent, and reſidence of any popiſh eccleſiaſtick, 


repealed. 


X. Penalties for not going to church. 


1. All perſons, having no lawful or reaſonable excuſe to be abſent, 
ſhall reſort to their pariſh church or chapel, or upon reaſonable let 
thereof, to ſome uſual place where divine ſervice ſhall be performed ac- 


cording to the liturgy and practice of the church of Ireland, upon 


every Sunday and holiday; on pain of puniſhment by the cenſures 0 
the church, or of forfeiting to the poor for every offence 124. to be le- 
vied by the church-wardens by way of diſtreſs. 2 El. c. 2. / 14, 24. 
Except diſſenters qualified by the act of toleration, who reſort to {ome 
congregation of religious worſhip allowed by that act. 6 G. 1. & 5 


J. II. 
11 1 
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And he who is abſent from his own pariſh church, ſhall be put to 


prove where he went to church. 1 Haw. 13. 7. 19. Fa F | 
And one juſtice, on proof (in one month after default) by confeſſion, 
or oath of one witneſs, may call the party before him ; and if he ſhall 
not make ſufficient excuſe, and due proof thereof to the ſatisfaction of 
the juſtice, ſuch juſtice ſhall give warrant to the church warden to levy 
12d. to the uſe of the poor of the pariſh for every default, by: diſtreſs 
and ſale, rendering the overplus. For want of diſtreſs, commitment 
till paid. En. ft. 3 J. c. 4. . 27, 28. | 957: 1 
2. Every perſon above the age of 16 years, who ſhall not repair to 
ſome church, chapel, or uſual place of common prayer, being convicted 
thereof before the judges of aſſize, or juſtices of the peace in their open 
quarter ſeſſions, ſhall forfeit 200. a month, one third to the king, one 
third to the maintenance of the poor of the pariſh, and of the houſes of 


* 


correction and of impotent and maimed ſoldiers, as the lord treaſurer, 


chancellor, and chief baron of the exchequer ſhall order, and one third 
to him who ſhall ſue in any court of record. If not paid in 3 months 
after judgment, he ſhall be impriſoned till he pay, or conform him- 
ſelf to go to church. En. A. 23 El. c. 1. /. 5, 11. 29 El. c. 6. f. 7, 
Note; Theſe two laſt ſtatutes, by inflicting 20/. for a month's abſence, 
diſpenſe not with the forfeiture of 12d. on the former ſtatutes for the 
abſence of one Sunday; for both may well ſtand together; and the 
12d. is immediately forfeited upon the abſence of each particular day. 
1 Haw. 13. n. 19. /. 7. . 100 

3. And every offender in not repairing to church, being once con- 
victed, ſhall pay into the exchequer at Eafter or Michaelmas'term which 
all firſt happen after the conviction, 20/. for every month contained 
in the indictment ; and ſhall alſo afterwards, without any other indict- 
ment or conviction, pay into the exchequer at every Eafter and Michael- 
mas term 20/. for. every month till he conform ; except where the King 
may refuſe the ſame, and take two parts of the lands as hereafter is 
mentioned. En. t. 3 J. c.4 /. 8. N 

4. And every conviction recorded, ſhall by the court be certified into 
the exchequer, and if default ſhall be made in any part of payment, the 
king may by proceſs take the goods, and two parts of the lands of the 
ollenders. | En AH. 3 F. c. 4. / 9. | 

5 Alſo the king may refuſe the penalty of 20/. a month for not 
coming to church; and in lieu thereof may ſeize two parts of the 
offender's lands, and keep them till he conform. 3 F. c. 4. / 10, 11. 
6. And where ſeizure ſhall be made of two parts of the lands, for 
the penalty of 20/. a month, ſuch two parts ſhall, according to the ex- 
tent thereof, go towards payment, but the third part ſhall not be ex- 
tended or ſeized. And when the recuſant ſhall die, and the ſaid penalty 
not paid, the king ſhall keep the two parts, until the whole be thereby, 
or otherwiſe, paid. En. fl. 1 J. c. 4. . 5. | 

7. And every perſon who ſhall retain in his ſervice, or ' ſhall relieve, 
keep, or harbour in his houſe any ſervant, ſojourner, or ſtranger, who 
mall not repair to church, but ſhall forbear for a month together, not 
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having reaſonable excuſe, ſhall forfeit 10%. for every month he ſhall con. 
tinue in his houſe ſuch perſon ſo forbearing. And the ſeſſions may hear 
and determine the fame. En. „l. 3 J. c. 4. [7 32, 33, 36. 

8. And conveyances made by recuſants to evade the penalties for not 
coming to church, ſhall be void. En. g. 29 Kl. c. 6. .. 1. 

9. And the juſtices in ſeſſions ſhall have power to enquire, hear, and 
determine of all recufants and offences for not repairing to church; 


and ſhall have power at the ſeſſions where an indictment is taken for 


ſuch offence, to make 3 by which it ſhall- be commanded 
that the body of the offender ſhall be rendered to the ſheriff, bailiff, or 
gaoler, before the next ſeſſions: And if he ſhall not appear of record 
at the next ſeſſions, then upon ſuch default recorded, he ſhall ſtand 
convicted. En. t. 3 J. c. 4. / 7. | 

10. And no indictment or other proceeding againſt recufants ſhall be 
reverſed (unleſs they conform) for any want of form, nor by any 
thing but by direct traverſe to the point of not coming to church, 
En. ſt. 3 J. c. 4. /. 16. 

11. But every perſon who ſhall actually on Sundays have in his houſe 
divine ſervice as eſtabliſhed by law, and be thereat himſelf uſually pre. 
ſent, and ſhall four times a year atleaſt go to the pariſh church or other 
common church or chapel, he ſhall not incur a penalty for not repair- 
ing to church. 23 El. c. 1. /.12, And this alfo ſhall not extend to 

roteſtant diflenters, who reſort to ſome place of religious worſhip allow. 
ed by the act of toleration. 6 G. c. 5. 
12. And the churchwardens and conſtables ſhall (on pain of 20/.) 
reſent at the quarter-ſeſhons once a year, the monthly abſence from 
church of all recuſants, and the names and ages of their children above 
nine years of age, and the names of their ſervants. And the preſent- 
ments ſhall be entered by the clerk of the peace without fee, on pain of 
40s. And if the party preſented ſhall be indicted and convicted, ſuch 
churchwarden or conſtable ſhall have a reward af 40s. to be levied of 
the recuſant's goods by warrant of the juſtices in ſeſſions. En. ſt. 3 J. 


bo 4. 7. 4, 5, 6. | 8 ; 


XI. Papiſts confined to their habitations. 


1. Every perſon above 16 years of age, being a popiſh recuſant, and 
having any certain place of abode, who being convicted for not repair- 
ing to ſome church, chapel, or uſual place of common prayer to hear 
divine ſervice there, but forbearing the ſame contrary tolaw, ſhall with- 
in 40 days next after the conviction - (if he be within the realm, and 
not hindered by impriſonment, by command of the king or council, or 
by ſickneſs, and in fuch caſe in 20 days after the removal of ſuch im- 
pediment) repair to his uſual dwelling, and ſhall not remove above five 


miles from thence, unleſs he be licenſed as is herein after directed, on 


pain of forfeiting his goods, and alſo to the king his lands during lite, 

unleſs they be cuſtomary or copyhold, and then to the lord of the ma- 

nor. En. f. 35 El. c. 2. ſ. 3, 5. Aud 
n 
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And it ſeemeth that theſe ſhall be computed according to the Engliſh 
manner, allowing 1760 yards to a mile, and that the ſame ſhall be reck- 
oned not by ſtreight lines, as a bird or arrow may fly; but according to 
the neareſt and moſt uſual way. 1 Haw. 25. u. 35. / 15. | 5 

2. Having repaired to their dwelling, they hall within 20 days notify 
their ng ang preſent themſelves, and deliver their true names in 
writing to the miniſter. of the pariſh, and to the conſtable, and the mi- 
niſter enter the ſame in a book. Eu. It. 35 El. d. 2. %. 6. 

3. And, after, the miniſter and conſtable ſhaft certify the ſame in writ- 
ing to the next ſeſſions; and the clerk of the peace ſhall enter the ſame: 
in the tolls of the ſeſſions, En. e. 35 El. c. 2. ſ. 7. 

4. And if ſuch recuſant (not being a feme covert) have not lands of 
20 marks a year, or goods worth above 400. and ſhall not conform in 3 
months, being thereto required by the biſhop, or a juſtice of the peace, 
or the miniſter; he ſhall-abjure the realm before the two juſtices of the 
peace, or the coroner; who ſhall enter the ſame record, and certify the 
ſame at the next aſſizes. And if he ſhall refuſe to abjure, or not depart, 
or return; he ſhall be guilty of felony without beneli of clergy. En. f. 


35 El. c. 2. /. 8, 9, 10. 


Abjure.] The form whereof, according to the ancient books, is this: 
This hear you, fircoroner, that I A. O. of in the COunty j 
am a popiſh recuſant, and in contempt of the laws and ſtatutes of: England, , 
I have and do refuſe to come to their church: I do therefare, . according to the 
intent and meaning of the ſtatute made in the 35th-year of queen Elizabeth, 
late queen of this realm of England, abjure the realm of, England. And I 
ſhall haſte me towards the port of P. which you have given and aſſigned to me, 
and that I ſhall not go out of the highway, leading thither, nor return bach 
again; and if I do, I will that I be taken as a felon of the king, And that at 
P. I wwill diligently ſeek for paſſage, and I will tarry there but one flood and ebb, . 
if Ican have paſſage : and unleſs I can have it in ſuch ſpace, I will go every day 
into the ſea up to my knees, aſſaying to paſs over. So help me God and his doom. 
Stam. 116. Mir. b. 1. Offic. Cor. 49. | | | 

5. But if ſuch perſon reſtrained ſhall be urged by proceſs, or be 
bound to appear in any of the king's cdurts, or be ſent for by the coun- 
cil, or be bound to render his body. to the ſheriff on proclamation, he 
ſhall incur no penalty for removing for ſuch purpoſe. En. t. 35 El. 
& 9. K Ido | 28 | 
en: A5 popiſh recuſants confined to their habitations by the 35 E/. 
may be licenſed to remove. | | 
(1) By the king. | 2 | 7 
(2) By three or more of the privy council, in writing under their 
hands; who may give licence to-ſuch recuſant to travel out of the com- 
' paſs of five miles, for ſuch time as ſhall be contained in his licence, for 
their travelling, attending, and returning, and without any other cauſe 


to be expreſſed in the licence. 


'3) If ſuch recuſant ſhall have neceſſary occaſion or buſineſs ; then, 
upon licence in writing under the hands and. ſeals of four of ho 
juitic 
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juſtices of the county or place, with the aſſent in writing of the biſhop, 
or of the lieutenant, or a deputy lieutenant of the county reſiding therein, 


under their hands and ſeals; in which licence ſhall be ſpecified both the 
cauſe of the licence, and the time how long the party licenſed ſhall he 
abſent in travelling, attending, and returning : In ſuch caſe, the perſon 
ſo licenſed may travel about ſuch his neceſſary buſineſs, and for ſuch time 
as ſhall be compriſed in the licence; he firſt taking oath before the ſaid 
four juſtices, or any of them, that he hath truly informed them of the 
cauſe of his journey, and that he ſhall not make any cauſeleſs ſtay. And 
ſuch perſon departing above five miles, not arg ſuch licence, and not 
having taken ſuch oath, ſhall incur the penalty of the 35 El. abovemen. 


tioned. 3 J. c. 5. / 7. 
XII. Shall not teach ſchool. 


By the act 7 VJ. z. c. 4. No perſon of the popith religion, ſhall pub. 
lickly teach ſchool, or inſtruct youth, or in private houſes teach or 
inſtruc youth, except only the children or others under the guardianſhip 
of the maſter or miſtreſs of ſuch private family, upon pain of twenty 
pounds, and alſo being committed to priſon for every ſuch offence, 


. 9. 
And by the 8 Ann. c. 3. Whatſoever perſon of the popiſn religion ſhall 


ublickly teach ſchool, or ſhall inſtruct youth in learning in any private 
35 or ſhall be entertained to inſtruct youth as uſher, under maſter or 
aſſiſtant, by any proteſtant ſchoolmaſter, he ſhall be eſteemed to be a 
popiſh regular clergyman, and be proſecuted as ſuch, and incur ſuch 
penalties and forfeitures as any popiſh regular convict is liable unto by 
the laws. /, 16. 
It ſhall be lawful for any two juſtices of the peace, whereof one to be 
of the quorum, by warrants directed to any conſtable to ſummons any 


popiſni perſon of the age of ſixteen years or upwards to appear before 


ſuch juſtices at a certain time and place in the warrants to be expreſled, 
within three days after the date of the ſaid warrants, ſo that the faid 
place of appearance be not above five miles from the habitation of the 
{aid perſon. / 21. | 

And if the perſon ſo ſummoned ſhall neglect to appear accordingly, or 
appearing ſhall refuſe to give his teſtimony upon oath touching the reli- 
dence and abode of any popiſh ſchoolmaſter, tutor, uſher, undermaſter, 
or aſſiſtant to any proteſtant ſchoolmaſter, who may be diſguiſed, con- 
cealed, or itinerant in the country, and alſo fully anſwer to all ſuch cir- 
cumſtances and things touching ſuch popiſh perſons offending contrary 
to this and the former act zo prevent the further growth of popery, ſuch per- 
ſons ſo refuſing or neglecting to appear or to anſwer, ſhall be committed 
by the ſaid juſtices to the common gaol for twelve months, unleſs he or 


ſhe ſhall pay down a ſum not exceeding twenty pounds. Hid. 


By 21& 22 G. 3. c. 62. /. 1. Whereas ſeveral lanes relative to educa- 


tion of papiſts are too ſevere, and have not had the deſired effect: n 
; | muc 
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much of an act ſeventh of Milliam the third, and eighth of Anne, as 
ſubjects perſons of popith religion who publickly teach ſchool, or in- 
ſtruct youth in learning in any private popiſh houſe, to like pains, pe- 
nalties, and forfeitures, as any popiſh regular - convict, are hereby 
repealed. | 

Feel 2. Nothing in this act ſhall extend to any popiſh ſchool maſter 
who ſhall not have taken and ſubſcribed oath of allegiance and declaration 
by thirteenth and fourteenth of his Majeity, in ſome of four courts, or 
at quarter ſeſſions for county of Dublin, or before any of judges of aſſize 


in open court. 


XIII. Marriages by popiſh prieſts. 


1. By the act 12 G. 1. c. 3. If any popiſh prieſt or reputed popiſh 
prieſt, or perſon pretending to be a popiſh prieſt, ſhall celebrate, or take 
upon him to celebrate any marriage between two proteſtants or reputed 
proteſtants, or between a proteſtant or reputed proteſtant and a papiſt, 
ſuch popiſh prieſt or reputed popiſh prieſt, ſhall be guilty of felony with- 
out benefit of the clergy or of the ſtatute. / 1. 

2. It ſhall be lawful for any two juſtices of the peace, by warrants 
under their hands and ſeals directed to any conſtable, to ſummon perſons 
ſuſpected to be married by ſuch popiſh prieſt, or to have been preſent at 
the celebration of ſuch marriage, to appear before ſuch juſtices at the 
time and place in ſuch warrant mentioned, not being more than ten miles 
diſtant from their uſual place of abode, and to examine ſuch perſons upon 
oath, where and by what perſons, and with what form and ceremonies 
ſuch marriage was celebrated, and what religion the perſons ſo married 
profeſſed, and who were preſent at ſuch marriage. /. 2. 

3. If the perſons ſo ſummoned ſhall neglect to appear according to 
ſuch ſummons, or ſhall refuſe to be examined as aforeſaid, or after exa- 
- mination ſhall refuſe to enter into a recognizance to proſecute at the next 
aſſizes, ſuch as ſhall appear by ſuch examination to have oftended con- 
trary to this act, ſuch perſons ſo neglecting to appear, having no lawful 
impediment, or refuſing to be examined, or to enter into recognizance as 
aforeſaid, ſhall be committed by the ſaid juſtices to the common gaol for 
three years. . | 

Unleſs they ſhall ſooner ſubmit to be examined before the ſaid juſtices, 
or one of them, or in caſe of their abſence or refuſal before ſome 
other juſtice, and ſhall enter into a recognizance to appear at the next 
general aſſizes to be held for the county where the offence was committed, 
to proſecute ſuch perſons as ſhall appear by ſuch examination to have 
offended contrary to this act, in which caſe it ſhall be lawful for ſuch 
juſtice of the peace, by warrant directed to the gaoler to diſcharge ſuch 


perſons from their commitment. 


4. And by the 19 G. 2. c. 13. Every marriage that ſhall be heater! 
who 


after the firſt day of May 1746, between a papiſt and any p _ hath 
f . v 
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hath been or hath profeſſed him or herſelf to be a proteſtant at any time 
within twelve months before ſuch celebration of marriage, or between 
two proteſtants if celebrated by a popiſh prieſt, ſhall be abſolutely null 
and void without any proceſs, judgment, or ſentence of law whatſoever, 
Jo . 
1 5. Alſo, by the 23 G. 2. c. 10. Every popiſh prieſt or reputed popiſh 
prieſt, who after the firſt day of May 1750, ſhall celebrate any marriage 
.contrary to the act 12 G. 4. c. 3. and be thereof convicted, ſuch popiſh 
prieſt ſhall be guilty of felony without benefit of clergy or of the ſtatute, 
although the marrige ſo celebrated by ſuch popiſh prieſt be declared null 


and void by the act 19G. u. c. 3. /- 3- 
* 


XIV. Burying in ſuppreſſed monaſteries. 


By the act 9 N. 3. c. 1. No perſon ſhall bury any dead in any ſup. 
preſt monaſtery, abbey or convent, that is not made ule of for celebrat. 
ing divine ſervice according to the liturgy of the church of Ireland, by 
the law eſtabhthed, or within the preeinéts thereof, upon pain of for. 
feiting ten pounds; which ſum may be recovered from any perſons that 
hall be preſent at ſuch burial, and offending contrary to this act; which 
forfeitures every juſtice of the peace in their reſpective counties, are hereby 
authorized to hear and determine; one moiety of which forfeiture for 
burying contrary to this act, ſhall be by ſuch juſtice given unto the infor- 
mer, and the other moietyto the miniſter and churckwardens of the pariſh 
where any ſuch offences ſhall be committed, to be diſpoſed of for the uſe 
of the pariſh. / 6. 


XV. Popiſh pilgrimages. 


1. By the act 2 Ann. c. 6. Whereas the ſuperſtitions of popery are 
greatly increaſed and upheld by the pretended ſanctity of places, eſpeci- 
ally of a place called Saint Patrick's purgatory in the county of Donega!, 
and of wells to which pilgrimages are made by vaſt numbers at certain 
ſeaſons, all ſuch meetings and aſſemblies ſhall be adjudged riots and un- 
lawful aſſemblies, and puniſhable as ſuch in all perſons meeting at ſuch 
places. /. 26. 5 
2. And all ſheriffs, juſtices of the peace and other magiſtrates, are 
required to be diligent in putting the laws againſt offenders in due exe 
cution. | 

3- All perſons aſſembling at Saint Patrick's purgatory, or at any well or 


place contrary to this act, and who ſhall be thereof convict by their own 


confeſſion, or by the teſtimony of one ſufficient witneſs upon oath, be. 

fore any juſtice of the peace, or mayor, or other chief magiſtrate 0 

any city or corporation where the offence ſhall be committed, or the 

party offending apprehended, ſhall forfeit ten ſhillings, to be paid at 
| : ſu 


ſuch 


/ 
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ſuch time as by the juſtice or chief magiſtrate ſhall be appointed, the 


one moiety thereof to ſuch perſons who ſhall give information of the 
faid offence, and procure ſuch offenders to be convicted, the other moiety 
to be diſpoſed of to the poor of the pariſh where ſuch offender ſhall be 
convicted. 7 27. N 

4. And it ſuch offenders ſhall _ or refuſe to pay the ſaid ſums, 
to be aſſeſſed as atoreſaid, then the ſaid juſtices or chief magiſtrate ſhall 
commit ſuch offenders to ſome conſtable or other inferior officer, where 
the offence ſhall be committed, or the party apprehended, to be publickly 
whipped, which puniſhment the ſaid conſtable or their inferior officer, is 
required to execute upon ſuch offender purſuant to the order within 
twenty four hours after ſuch order received. 1 . 

5. And all perſons who at ſuch aſſemblies build booths, ſell ale, victuals, 
or other commodities, and ſhall be thereof convicted by the view of any 
juſtice of the peace of the ſame county, or of any chief magiſtrate with- 
in ſuch town wherein the ſame {hall be, or by confeſſion of the party, or 
by the oath of one credible witneſs before ſuch juſtice or chief magiſtrate, 
ſhall forfeit twenty ſhillings, to be levied by iftreſs and fale of the goods 
of ſuch offender, and in default, of diſtreſs, by the impriſonment of the 
offender till payment thereof. | NI OP : 

6. All the ſaid penalties of twenty ſhillings to be applied to the 
ſervice of the publick in ſuch manner as the juſtices of the peace for 
the ſaid county at their quarter. ſeſſions ſhall appoint ; and all the ſaid 
magiſtrates are required to demoliſh all crofles, pictures and inſcrip- 
tions that are any where publickly ſet up, and are the occaſions of any 


popiſh ſuperſtitions. 
XVI. Arms of papiſts. 


1. By the act, 75 W. 3. c. 5. It ſhall be lawful for any two juſtices of the 
peace, and to all mayors, ſheriffs, and chief officers of cities and towns 
corporate, in their liberties, by themſelves, or by warrants under their 

hands and ſeals reſpectively, to ſearch for and ſeize all ſuch arms, armour, 
and ammunition of papi/ts, or in thehands of any perſons in truſt for them, &c. 


as ſhall be concealed in any houſe, lodging, or other places where they 


ſhall ſuſpect any ſuch ſhall be concealed. / 1. 
2. And ſuch arms, &c. ſo ſeized, ſhall, by the perſons ſeizing the 
lame, be preſerved for the uſe of his majeſty ; and the ſaid perſons ſhall 
return a particular account thereof to the lord deputy or chief governors, 
to the end the ſame may be brought into his majeſtyꝰs ſtores3or be diſpoſed 
of as they ſhall think fit. e GUT Af 
3. No ſuch ſearches ſhall be made in any houſes or lodgings, fave 
only between the riſing and ſetting of the ſun, other than in cities and 
their ſuburbs, towns corporate, market-towns, and houſes of ſuch cities 
and towns, if it ſhall be ſo thought neceſſary, and the warrants for that 
purpoſe to direct. 2. . RTE OL. 10, « 
4. And incaſe ſuch juſtices of the peace, or other chief magiſtrate 
| after ſoch ſearch made, ſhall find cauſe to ſuſpect that any armis or àammu- 
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nition remain concealed and not ſeized as aforeſaid, they are required tg 

tauſe ſuch perſons whom they ſhall ſuſpect to have concealed the ſame, to 

be brought before them, and to be examined upon their oath concerning 
the ſame. 

\ 5. Every papiſt who ſhall have or keep any arms or ammunition, and 
every perſon who wittingly ſhall have any arms or ammunition, to the 
uſe of or in truſt for any ſuch papiſt, contrary to the intent hereof, 

1 6. And every perſon who upon demand or ſearch made for ſuch arms, 

Sc. ſhall refuſe to declare to the juſtices, mayors, or other perſons im. 
powered, for ſeizing and ſearching for ſuch arms and ammunition, 
what arms and ammunition they or any other to his knowledge or with his 
privity have, or ſhall hinder the delivery thereof to any the ſaid juſtices, 
or any other perſons authorized by warrant as aforeſaid to ſearch for and 
ſeize the ſame; and every perſon who ſhall refuſe to make diſcovery upon 
their oath, to be adminiſtered by ſuch juſtices or chief officer of any city 
or town corporate as aforeſaid, or being ſummoned by warrant under the 
hands of two juſtices, whereof notice in writing to be given to him or 
her, or left at his or her uſual place of abode, ſhall, without - reaſon. 
able cauſe neglect to appear to be examined as aforeſaid, every perſon ſo 
offending ſhall forfeit, if ſuch perſon be a peer or peereſs, for the firſt of. 
fence one hundred pounds /terling. ſ. 3. 

And if ſuch perſons ſhall offend a ſecond time, then ſuch perſons ſhall 
incur a premunire, and being thereof convicted ſhall ſuffer puniſhment 
accordingly. < | | 

7, It duch perſons offending ſhall be under the degree of a peer or 
ereſs, they ſhali for the firſt offence, being thereof convicted upon any 
indictment or information at the aſſizes or quarter-ſeſſions for the county 
where ſuch offence ſhall be committed, forfeit thirty pounds, and ſhall 
ſuffer impriſonment by.- order of the: juſtices of aſſize at the aſſizes, or 
juſtices of the peace in their general quarter-ſefſions for one year, and 
until- they ſhall pay the penalty aforeſaid. 
And if ſuch perſons ſhall offend a ſecond time, ſuch perſons ſhall for 
ſuch ſecond offence, being convicted of the firſt offence, incur the penalties 
of perſons attainted in a premwunire. | 
8. Provided, that the lord deputy or chief governors and privy coun- 
cil, may, by order of privy council, licenſe any perſons to keep ſuch 
arms as ſhall be particularly expreſſed in ſuch licence, in as ample manner 
as ſuch chief governors might have done before the paſſing of this act, 
which licence ſhall be granted without any fee other than one ſhilling for 
the writing thereof. / 4. | | 
- 9. And by the 13 G. 2. c 6. All juſticez of the peace, magiſtrates, 
and chief officers of cities and towns corporate, ſhall exerciſe all the pow- 
ers in the act 7 V. 3. c. 5. in ſuch manner as is therein directed. 
10. And all papiſts ſhall diſcover and deliver up to ſome juſtice of the 
peace, or to the magiſtrate or chief officer of the county, city, town. 
corporate, or place where ſuch papiſt or other perſons mentioned in the ſaid 


ed ſhall reſpectively reſide, all arms, armour, and ammunition, which are 
| 5 * | | | in 
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in their poſſeſſion or power, or in the cuſtody of any perſons to their 
uſe, or in truſt for them, or at their diſpoſition, notwithſtanding any 
licence for keeping the ſame heretofore granted. /. 1. 


11. And all ſuch perſons as are by this or any other law declared or 


are to be deemed to be papiſts to any purpoſe whatſoever, ſhall within 
the ſpace of fourteen days after they ſhall knowingly get or have any 
arms, armour, or ammunition, diſcover and deliver up toſome juſtice of the 
eace, or to the magiſtrate or chief officer of the county or place where 
ſuch papiſt or ſuch other perſons ſhall reſide, all their arms and ammuni- 
tion that ſhall be in their poſſeſſion or power, or in the cuſtody of any 

rſon in truſt for them, or at their diſpoſition, except ſuch arms as the 
chief governors and privy council ſhall by licence authorize any papiſt to 
have. | 
12. Every papiſt and other perſon as aforeſaid, who ſhall have, keep, 
or uſe any arms or ammunition, not being licenſed, or who ſhall not de- 
liver up the ſame in manner as aforeſaid. 1 2. | 

(2) And all perſons who knowingly ſhall have any arms or ammuni- 
tion, to uſe of or in truſt for any papiſt, or for any other ſuch perſon as 
aforeſaid. | 

(3) And all perſons, who upon demand or ſearch made for arms and 
ammunition, according to the direction in this or the ſaid former act, 
ſhall conceal, refuſe, or neglect to diſcover and give up to the perſons 
authorized by the ſaid former act, to ſearch for, ſeize, and demand the 
ſame, all ſuch arms and ammunition as they, or any perſons in truſt for 
them, ſhall have, or ſhall oppoſe, or in any wiſe diſturb any perſons ſo 
impowered, to ſearch for and ſeize the ſame. | 

(4) And all perſons, who being ſummoned in writing, ſigned by any 
twojuſtices of the peace, or by the magiſtrate or chief officer of any county. 
city, or town-corporate, where the perſon ſo ſummoned ſhall then reſide, 
whereof notice in writing ſhall be given to them, or left at their uſual 
place of abode, ſhall without reaſonable cauſe refuſe or neglect to ap- 


pear before ſuch juſtices, magiſtrate, or chief officer, to be examined as 


aforeſaid, | | | 
(5) And all perſons who ſhall refuſe to be examined upon their oath 


when thereto required, by any two juſtices of the peace, or by the ma- 


giſtrate or chief officer of any county, city, or town-corporate, con- 


cerning the diſcovery and delivery of ſuch arms and ammunition. 
Every ſuch perſon ſo offending in any of the matters aforeſaid, if ſuch 
perſon be a peer or peereſs of this realm, he or ſhe being thereof con- 
victed at the aſſizes, or at the quarter. ſeſſions of the county or county of 
the city of Dublin, where the ſaid offences ſhall be committed, for the 
firſt offence ſhall forfeit three hundred pounds. | 
And every perſon under the degree of a peer or peereſs ſo offending, 
ſhall, for the firſ offence, being thereof convicted in manner aforeſaid, 
forfeit fifty pounds, and ſhall ſuffer impriſonment by order of. the 
laid juſtices for one year, and until he or ſhe ſhall have paid the ſaid 


penalties, 
wr Q 2 And 


4 


655 


A 5 8 1 8 — > EI . 
9331 2 ** 3 ho nat Id aa = a. We J 
— : o * * 
— * _ 0 w 4 — — i * 
= _ CEJ * * 


— 


42 2 , — 
8 
— 2 


a 
r 
IS — 2 %* 
„ » 2 , , « þ ow >» 


r 
— 2 <A co . 
wy _ 2 


656 Popery. 


And every perſon ſo convicted, who ſhall offend a ſecond time in the 
premiſſes, being thereof convicted in manner aforeſaid, ſhall incur all the 
penalties and forfeitures of a perſon attainted in a premunire ; and the 
faid reipective ſums of three hundred pounds and fifty pounds ſo for. 
feited, ſhall go one moiety thereof to his majeſty, and the other moiety 
to ſuch perſons proſecuting to conviction ſuch offender, according to 
the direction of the jultices before whom any ſuch offender ſhall be con. 
victed. : 

13. Nothing herein contained ſhall extend to ſubject any papiſt, or 
ſuch other perſon as aforeſaid, to any penalty or forfeiture for conceal. 
ing arms or ammunition, who thall voluntarily before any information 
. given, diſcover and deliver up all his or her arms or ammunition to ſome 

Juſtice of the peace or chief magiſtrate. /. 3. 

1.4. No perſon fhall be convicted, or incur any penalty upon this act, 
for any offence committed contrary thereto, upon any confeſlion or dil. 
covery he or ſhe ſhall make, being examined upon oath, nor ſhall any 
ſuch examination be given in evidence againſt the perſon ſo examined, 
unleſs fuch perſon ſhall: be indicted for having committed wilful perjury 
in ſuch examination. / 5. | 

15. When any perſon ſhall be proſecuted for any the offences aforeſaid, 

tha juſtices before whom ſuch proſecution {hall be then depending, thall 

” tender to every ſuch perſon ſo proſecuted the oath of abjuration, and 

the oaths and declaration in the ſaid act ſet forth; and if any ſuch per: 

fon to whom fuch tender ſhall be made, do refuſe to take the ſaid oaths, 

and repeat the ſaid declaration, ſuch refuſal ſhall amount to full proof, 

that ſuch perſon is a papiſt, and was ſo at the time of the offence com. 
mitted. / 6. | 

16. Provided, that though the perſon to whom ſuch tender ſhall be 
made ſhall take the ſaid oaths and repeat the ſaid declaration, and ſub- 
ſcribe the ſame, yet it ſhall be lawful for the perſons who ſhall proſecute 
to give evidence that the perſon proſecuted at the time of the offence 
committed was a papiſt, or other ſuch perſon as aforeſaid. /. 7. 

17. If any of the people called 2uakers ſhall be charged with any of 
the offences aforeſaid, upon proof that ſuch perſon hath been one of the 

ople called Quakers, by producing and proving a certificate under the 
hands and ſeals of ſix credible men of his or her congregation, owning 
him or her to be one of them, and two of the ſubſcribers. appearing be- 
fore any juſtices. before whom ſuch Laker ſhall be tried, ſuch jultices 
ſhall not tender to ſuch Later the ſaid oath and declaration, but in the 
room thereof, ſhall tender to ſuch 2uaker the declarations provided for 
Quakers, by an act 8 Ann. for explaining and amending an act to prevent tht 

further growth 0 2. ö 3 

18. The ſheriffs of every county at every aſſizes, commiſſion of ce 
and terminer, and at every quarter. ſeſſions in the county of Dublin, and 
county of the city of Dublin, ſhall return in calendar to the juſtices of 
aſſize, commiſſioners of oer and terminer, or juſtices of the peace in the 


county of Dublin, and county of the city of Dublin, all perſons 2 
ave 
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have been convicted in purſuance of this act, who have not paid the 
fre impoſed, on pain of for feiting for every ſuch omiſſion ten pounds, 
to be recovered in a ſummary way by civil bill to the uſe of the in- 
emer. /. 0: - _ ; I'S 
19. As often as any perſon ſo convicted ſhall not pay the fine impoſed 
urſuant to this act, within one calendar month after his or her years 
impriſonment ſhall be expired, whereby the perſons diſeovering and 
convicting ſuch offenders, may loſe the reward hereby intended for them, 
the perſons ſo diſcovering and convicting ſuch offenders, ſhall receive 
ten pounds for every ofender ſo convicted as aforeſaid, to be given or 
diſtributed to ſuch perſons proſecuting to convict on ſuch offender, ac- 
cording to the direction of the juſtices before ho fuck offender ſhall 
be convicted. / 10. J 5 % öl det nt bien 
20. Which ſum the grand jury, who ſhall preſent ſuch offender! to be 
inſolvent as aforeſaid, fall preſent to be levied on the popiſn inhabitants 
of the county, county of the city or of the town wherein ſuch offender 
ſhall be convicted; and the fame ſhall be raiſed and paid to the perſons 
hereby intitled to the faid ſum, by ſuch means, and in ſuch manner as 
money is uſually levied for the reimburſimg -perfons robbedof money or 
goods by robbers. 739 off Hint mn 16 
21. The juſtices. of the peace ſhall at the midſummer quarter-feſſions 
yearly, iſſue their warrants ſigned by the juſtices who hold the faid 
ſeſſions, and under the ſeal of the chairman of every ſuch ſeſſions, 
therein commanding and authorizing all high and petty conſtables within 
their reſpective diviſions, and any two other perſons in each barony, 
whom they ſhall think fit to appoint, to ſearch according to the direction 
in the ſaid former act, for arms and ammunition, in the poſſeſſion of all 
papiſt or other ſuch perſons as aforeſaid. . 11. 11 67555 
And the chief magiſtrate of every city and town- corporate, not being 
a county of a city or county of a town, or his deputy, ſhall once in a 
ar iſſue his warrant to the conſtables of ſuch city or town, to ſearch 
in manner aforeſaid; and the chief magiſtrate or his deputy. neglecting 
to iſſue ſuch warrant in manner aforeſaid, ſhalt for every ſuch neglect 
forfeit ten pounds. W i. 8 | 
And every high conftable neglecting or refuſing to execute ſuch: war- 
rant, ſhall forfeit five pounds, and every petty conſtable neglecting or 
refuſing to execute ſuch warrant, ſhall forfeit twenty ſhillings. | 
All which forfeitures ſhall be ſued for by civil bill at the aſſizes or at 
the quarter- ſeſſions where there are not any aſſtzes held for the ſaid coun- 
ties or cities, where ſuch chief magiſtrates, high and petty conſtables as 
aforeſaid reſpectively reſide, by any perſon who {hall ſue for the fame ; 
and ſuch proceſs, decree and execution ſhall iſſue as is uſual in civil bills, 
which penalties ſo recovered, together with colts of ſuit, ſhall be to the 
uſe of the perſon ſo ſuing. . 5 I 0 
I any juſtice ſhall, after due information upon oath, made! before 
bim, of any arms andbammunitien being concealed by ar in tlie poſſeſſion 


of any papiſt, or other ſuch perſon as aforeſaid, refuſe or neglect bo 
cauſe 
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cauſe ſearch to be made for ſuch arms within a reaſonable time after 
ſuch information, every ſuch juſtice ſhall for every ſuch refuſal or neglect, 
forfeit twenty pounds, to be recovered by civil in manner aforeſaid, 

7. 12 14 

22, Nothing herein contained ſhall extend to abridge the power of 
any two juſtices of the peace within the limits of their juriſdiction, or 
of the mayors, ſheriffs, and chief othcers of cities and towns corporate 
in their reſpective liberties, by themſelves, or by warrants, whenever 
they ſhall judge it neceſlary, to ſearch for and ſeize, according to the 
directions in this and the ſaid recited act, all arms, Sc. which ſhall be 
in the poſſeſſion of any papiſt, or other ſuch perſon as aforeſaid, or in the 
hands of any perſons in truſt for them, or at their diſpoſal, or that ſhall be 
concealed in any houſe or other place where they ſhall ſuſpe& any ſuch 
arms to he concealed. / 13. 

23. Where any proteſtant ſervant by the direction or privity of his 
maſter, being a papiſt, or other ſuch perſon as aforeſaid, ſhall carry or 
keep any arms in his cuſtody, ſuch maſter ſhall be deemed as if he actually 
carried or kept ſuch arms, and ſhall ſuffer the penalties by this act in- 
flicted on papiſts, or other fuch perſon as aforeſaid who ſhall carry arms, 
and ſuch ſervant ſhall be ſubject to the penalties inflicted by this act, in 
the ſame manner as if he was a papiſt. / 15. 

24. All proſecutions for any offence againſt this act ſhall be com- 
menced within one year after the offence committed; and if ſuch proſe. 
cution ſhall be commenced after the end of the ſaid year, the fame ſhall 
be: wic e 
25. Every perſon profeſſing the proteſtant religion, who ſhall educate, 
or ſuffer to be educated, any of their children under the age of fourteen 
years in the popiſh religion, ſhall be deemed a papiſt to all purpoſes of 
this act. /. 17. | 

26. The ſaid act paſſed in the ſeventh year of King William the third, 
for the better ſecuring the government by diſarming papiſis, ſo far as the ſame 
is not altered by this or ſome other act, ſhall be deemed to be a perpetual 
law, and that the ſame was ſo intended at the making thereof; and all 
Juſtices of aſſize and oyer and terminer, {hall give this and the ſaid former 
act in charge, as often as any of them ſhall give a charge to the grand 


jury. /. 20. 
XVII. Horſes of papiſts. 


1- By the act 7 W. 3. c. 5. No papiſt ſhall be capable to have or keep 
in his poſſeſſion, or in the poſſeſſion of any other perſon to his uſe or at 
his diſpoſition, any horſe, gelding, or mare, which ſhall be of the value 
of five pounds. //. g. . e 

And if any proteſtant ſhall make diſcovery upon oath of any ſuch 
horſes to be in the poſſeſſion of ſuch papiſt, or of any perſon in 7 

| T5 | : | or 
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for him, to any two juſtices of the peace, or to the chief magiſtrate of 
any city or town corporate, ſuch juſtice or chief magiſtrate ſhall by warrant 
authorize ſuch perſon with the aſſiſtance of the conſtable, or ſuch other 

rſon as they ſhall think fit, who are required to be aſſiſting therein, in 
the day time only, to ſearch for and ſecure all ſuch horſes, and in caſe 
of reſiſtance to break open any door and bring ſuch horſes before 
them. | 

And ſuch proteſtant making ſuch diſcovery, paying or making tender 
before ſuch juſtices or chief magiſtrate of five pounds five ſhilling to the 
owner or poſſeſſor of ſuch horſe, or to ſuch juſtice or chief magi rate in 
their abſence, which the ſaid juſtice or chief magiſtrate are authorized 
to receive for the uſe of ſuch owner or poſſeſſor. 

After ſuch payment or tender and refuſal, the property of ſuch 
horſes for which ſuch ſums ſhall be reſpectively tendered or paid, ſhall 
be veſted in the perſon making ſuch diſcovery and tender as if ſuch 
horſes had been bought and ſold in market overt; and the ſaid juſtices 
or head officer are required by warrant to cauſe ſuch horſes to be delivered 


accordingly. X 
T his clauſe is not to extend to ſtud. mares or ſtallions. See Par. 5. 


2. If any perſon ſhall conceal or be aiding in the concealing any ſuch 
horſes belonging to any papiſt, or ſuſpected papiſt refuſing to take the 
oaths and ſubſcribe the declaration aforeſaid, ſuch perſons being thereof 
convicted by the oaths of two credible witneſſes, before any juſtice of the 
peace of the county where ſuch horſes ſhall be concealed, ſhall be com- 
mitted to the common gaol three months, and ſhall forfeit to his Majeſty 
treble the value of ſuch horſes, to be ſettled by the juſtices in their quarter 
ſeſſions, who are authorized to continue ſuch perſon in priſon until pay- 
ment of ſuch ſum. /, 10. 5 

3. Every perſon ſhall be deemed a papiſt within the meaning of this 
at, who ſhall refuſe to take the oaths and ſubicribe the declaration be- 
fore mentioned when the ſame ſhall be tendered to him by any juſtice of 
the peace, which oaths and declaration the ſaid juſtices of the peace and 
chief magiſtrates are required to adminiſter, if any ſuch perſons ſhall 
deny themſelves to be a papiſt within the meaning of this act, 

And if any ſuch perſons ſhall take the ſaid oaths and ſubſcribe the ſaid 
declaration, the ſaid juſtices ſhall certify their taking the faid oaths, and 

return the ſaid declaration to the next quarter ſeſſions, there to be re- 

corded. NVöo! 8 | 

4. If any juſtices or chief magiſtrates ſhall negle or refuſe to execute 
any powers which they are required by this act to put in execution, every 
ſuch juſtice or chief magiſtrate or officer ſhall for every ſuch default 
forfeit fifty pounds, to be recovered in any court of record, by bill, Oc. 
wherein no eſſoign, c. ſhall be allowed; the one moiety to his majeſty, 
and the other to ſuch perſon as ſhall ſue for the ſame. | 

And the ſaid offenders ſhall be incapable, after being convicted, to act 
as juſtice of the peace or chief magiſtrate, or officer in any county, 


city, or town corporate. 
F Po 5. But 
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5. But by the 8 Ann. c. 3. No ſtud- mare kept for breeding only, nor 
ſtallion kept as uch and for no other uſe, ſhall be deemed to be within 
the intention of the act 7 Will. 3. cap. 5. for the better ſecuring the govern. 
ment by diſarming papiſis, but every papiſt and reputed papiſt may ke 
fuch ſtud-mares ard ſtallions, and the breed and produce thereof under 
the age of five years, and not otherwiſe, /. 36. 

Nothing in this act ſhall extend to the hindering the lord lieutenant or 
other chief governors of this Kingdom from ſeizing and ſecuring any 
horſe belonging to any papiſt or reputed papiſt, upon any invaſion likely 
to happen, or in any caſe of inteſtine war broke out, or likely to break 
Out. 

6. In caſe the lord lieutenant or chief governors ſhall order any horſe 


or mare fo ſeized, to be delivered back to the owner, it ſhall be lawfy] 


for every perſon having or keeping ſuch horſe or mare in his cuſtody by 
virtue of the authority aforeſaid, to keep or detain the ſame, until the 
owner or perſon from whom the ſame was taken ſhall pay fix pence for 
every night the ſaid perſon did keep any ſuch horſe or mare, by virtue of 
the authority aforeſaid. /. 37. | 


By 21, 22 C. 3. c. 24. / 12. So much of the ſeventh of William the 
third, as ſubjects any papiſt, who ſhall have or keep in poſleflion, or of 
any other to his uſe or at his diſpoſal, any horſe, gelding, or mare of ya- 
lue of five pounds or more, the penalties therein, and ſo much of eighth 
of Anne as enables chief governors to ſeize and ſecure any horſe, mare, or 

elding belonging to any papiſt or reputed papiſt, upon any invaſion 
likely to happen, or inteſtine war broke out, or likely to break out, are 
hereby repealed. | 


XY.” Ti endering the oaths to papiſts. 
1. By the act 8 Ann. c. 3. It ſhall be lawful for any two juſtices of the 


peace, by warrant under their hands and ſeals directed to any ſheriff, 


conſtable, or other officer, to ſummon: any man of the age of ſixteen 
years or upwards to appear before ſuch, juſtices, and take and ſub- 
ſcribe the oath of abjuration. / 24. i | 

2. And if the . ſo ſummoned ſhall neglect or refuſe to appear, 
not having ſome lawful impediment, or appearing ſhall refuſe to take 


and ſubſcribe the faid oath, being tendered to him by the ſaid juſtices, it 


ſhall be lawful for ſuch juſtices to commit ſuch perſon to the common 
gaol or houſe of correction for three months, or. until he ſhall take the 
ſaid oath, unleſs the ſaid offender ſhall pay dove to the juſtices a ſum not 
exceeding forty ſhillings, as the ſaid juſtices ſhall require; which money 
ſhall be paid to the church-wardens or overſeers of the poor of ſuch pa- 
riſh or place where ſuch offender ſhall reſide, and ſhall be for ever in- 
capable of obtaining or having any licence to carry or keep any arms, 
and ſuch licence, if obtained, is declared to be void. , ; . . 1 
An Hit abe 10 qOt6t111967 $1115. o 932k MT 36) 3˙ 
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And after three months after ſuch default or refuſal, it ſhall be 
lawful for two juſtices to direct their warrants as aforeſaid, to ſummon 
ſuch offender to appear before them to take and ſubſcribe the ſaid oath. 

4. And if the ſaid offender ſhall negle& or refuſe to appear accord- 
ingly, or ſhall appear, and upon tender of the ſaid oath refuſe to take 
and ſubſcribe the ſame, it ſhall be lawful for the ſaid juſtices to commit 
the ſaid offender to gaol for fix months, unleſs the ſaid offender ſhall 

ay down a ſum not exceeding ten pounds, nor under five pounds, as 
the ſaid juſtices ſhall require, to be diſpoſed of to the relief of the poor 
as relies. and the offender to be bound with two ſufficient ſureties, 
with condition to appear at the next aſſizes or gaol delivery for the 
county wherein ſuch offender ſhall reſide, or at the general quarter- 
ſeſſions of the peace in the county, and county of the city of Dublin, if he 
ſhall be an inhabitant of the ſaid county, or county of the ſaid city, and 
in the mean time to be of good behaviour. | 

At which aſſizes or quarter-ſefſions the ſaid oath ſhall be tendered to 

the ſaid offender by the juſtices of aſſize in their open aſſizes, or by the 
juſtices at their general quarter-ſeſſions in the ſaid county, and county of 
the city of Dublin; and if the offender ſhall refuſe to take and ſubſcribe 
the ſaid oath, he ſhall incur the penalties of premunire expreſt in the ſta- 
tute made in the ſixteenth year of Richard the ſecond. 

6. Provided, that proteſtant diſſenters called quakers, who ſcruple the 
taking any oath, producing a certificate under the hands and ſeals of fix 
or more credible men of their ſociety owning him to be one of them, 
and two of the ſubſcribers appearing with the perſon for whom they 
certify before any juſtice or magiſtrate who ſhall require the ſame, and 
he making and ſubſcribing the declaration (See Tit. Daths._) ſhall be ex- 
empted from the ſeveral fines and penalties mentioned in this ſaid act. 


fe 25. 


Note, the declaration againſt tranſubſtantiation and the abjuration, are both 
required to be taken by this clauſe. 


By 13 & 14G. 3. c. 35- / 1. It ſhall be lawful for any perſon profeſ- 
ſing the popiſh religion, to go before the judges of king's-bench, any 
juſtice of peace for the county, or before any magiſtrate of any city or 
town corporate, wherein he does or ſhall reſide, and there take and ſub- 
ſcribe the oath of allegiance and declaration herein after mentioned ; 
which oath and declaration ſuch judges, juſtices of peace, and magiſ- 
trates are hereby enabled and required to adminiſter : 


1 A. B. dg take Almighty God and his only Son Feſus Chriſt my Redeemer, 
to witneſs, that I will be faithful and bear true allegiance to our moſt gracious 
ſovereign: lord king George the third, and him will defend to the utmo/t of my 


power againſt all conſpiracies and attempts whatever, that ſhall be made againſt 


his perſon, crown, and dignity ; and [ will ao my utmo/# endeavour to diſc'ofe and 
make known to his Majeſty and his heirs, all treaſons and tr aiterous conſpiracies, 
which may be formed againſt him or ihem ; and Ido faithfully promiſe to maintain, 
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ſupport, and defend to the utme/t of my power the ſucceſſion of the crown in his 
Maje/'y's family again/t any perſon or perſons whatſoever, hereby utterly re. 
nouncing and abjuring any obedience or allegiance unto the perſon taking upon 
himſelf the /tile and title of prince of Wales in the life-time of his father, and 
who ſince his death is ſaid t have aſſumed the ſtile and title of king. of Great 
Britain and Ireland, by the name of Charles the third, and to any other perſyn 
claiming or pretending a right to the crown of theſe realms ; and 1 do ſwear that 


Ido reject and deteſt, as unchriſtian and impious to believe, that it is lawful ty - 


murder or deſtroy any perſon or perſons whatſoever, for or under pretence of 
their being a heretict; and alſo that unchriſtian and impious principle that no 

aith is to be kept with hereticks : I further declare, that it is no article of my 
faith, and that I do renounce, rejef, and abjure the opinion, that princes ex. 
communicated by the pope and council, or by the authority of the ſee of Rome, ar 
by any authority whatſoever, may be diſpoſed or murdered by their ſubjects, or by 
any perſon whatſoever ; and I do promiſe, that I will not hold, maintain, or 
abet any ſuch opinion, or any other opinion, contrary to what is expreſſed in this 
declaration; and I do declare, that I do not believe, that the pope of Rome, o- 
any other foreign prince, prelate, ſtate, or potentate, hath or ought to have any 
temporal or civil juriſdiction, power, ſuperiority, or pre-eminence directly or in. 
directly within this realm; and I do ſolemnly, in the preſence of God, and of 
his only fon Feſus Chriſt my redeemer, profeſs, te/tify, and declare, that I do make 
this declaration, and every part thereof, in the plain and ordinary ſenſe of the 
words of this oath, without any evaſion, equivocation, or mental reſervation 
whatever, and without any diſpenſation already granted by the pope, or any au- 
thority of the ſee of Rome, or any perſon whatever ; and without thinking that 
J am or can be acquitted before God or man, or abſolved of this declaration, or 
any part thereof, although the pope, or any other perſon or perſons, or authority 
whatſoever, ſhall diſpence with or annul the ſame, or declare that it was null 


and void from the beginning. 
So help me God. 


Poſt⸗ Office. 


Y 23, 24 G. 3. c. 17. ,. 9. For aſcertaining diſtances, and prevent- 
ing diſputes, it ſhall be lawful for ſuch, as the poſt-maſter general 
hall appoint, to meaſure, or cauſe to be, by the wheel or otherwiſe, 


all the poſt roads now or 'hereafter ſettled and eſtabliſhed. 
Seat. 10. Perſons ſo appointed to meaſure ſhall be ſworn to perform 


according to beſt of ſkill and judgment, which oath ſhall be a@miniſtered 


by any juſtice of peace, who is required to adminiſter. 

Sect. 30. No perſon ſhall be capable of having, uſing, or exerciſing 
office 5 poſt-maſter general, ſecretary, treaſurer, receiver- general, ac- 
countant general, reſident ſurveyor or comptroller, or any other oſſice 
relating to the poſt-office, or any branch thereof, or to be any wiſe con- 
cerned in receiving, ſtamping, ſorting, charging, carrying, conveying, 


or delivering letters or packets, unleſs ſuch perſon ſhall have firſt * 
| the 


In 


Poſt⸗ O flice. 


the following oath before ſome juſtice for the county or place, where 
ſuch perſon refides ; which ſuch Juſtice is required to adminiſter in the 
following words : 


* 


1 A. B. do ſwear, that I will not wittingly, willingly, or knowingly open, 
detain, or delay, or cauſe, procure, permit, or ſuffer to be opened, detained, or 


delayed, any letter or letters, packet or packets, which ſhall come into my hands, 


power or cuſtody, by reaſon of ny employment in or relating to the poſt-office, 
except by the conſent of the perſon or perſons to whom the ſame is or Aa be di- 
refted, or by an expreſs warrant in writing under the hand of the lord lieute- 
nant, or other chief governor or governors of this kingdom for the time being, 
for that purpoſe ; or except in ſuch caſes where the party or parties, to whom ſuch 
letter or letters, packet or packets, ſhall be directed, or who is or are chargeable 
with the payment of the poſtage thereof, ſhall refuſe or neglect to pay the ſame ; 
and except ſuch letters and packets as ſhall be returned for want of true directi- 
ons ; or where the party or parties, to whom the ſame is or ſhall be directed, 
cannot be found ; and except ſuch letters and packets as are or ſhall be by law ex- 
cepted ; and that I will not embezzle any ſuch letter or letters, packet or packets, 
as aforeſaid ; and that I will well, truly, and faithfully account for all ſuch 
ſum or ſums of money, as I ſhall receive, or ſha!l come to my hands, power or 
cuſtody, by reaſon of my employment or of any other employment which I ſhall 
have or enjoy in or relating to the poſt-office. | 


Sect. 33. If any collector or receiver, or ferryman or perſon ap- 
pointed, entruſted, or employed to take or receive toll or rates at any 
turnpike gate or bar upon faid highways, bridges, and poſt roads, or at 
any ferry, or any perſon who#has or ſhall have the care of any gate of any 
walled town, or cuſtody of the keys of ſuch gate, demand and take any 


toll or rate for the poſt boy or rider, ſervant, guard, or other perſon, 


horſes and carriages, employed as aforeſaid, paſſing through, over, or 
acroſs ; or ſhall not permit and ſuffer the horſes and carriages, together 
with the perſons ſo employed, to paſs through ſuch toll gates, bars, or 
gates, and acroſs ſuch ferries, without delay; or if any ferryman fhall 
not within one hour after demand in all poſſible caſes convey the polt-voy, 
rider, ſervant, guard, and other perſons, together with the horſes and 
carriages employed acroſs ſuch ferry to the uſual landing place; or if any 
having care of any gate of a walled town, or cuitody of the keys, ſhall 
not within a quarter of an hour after demand aloud at ſuch gate open 
and admit the poſt-boy. rider, ſervant, guard, or other perſons, toge- 
ther with the horſe carriage employed ; ſuch offender convicted by oath 
of one or more credible witneſſes before any juſtice within the diſtrict 
where offence committed, which every ſuch juſtice is authorized to d- 
miniſter, ſhall for every ſuch offence forfeit twenty ſhillings to inſormier; 
and if not forthwith paid upon conviction, it ſhall be lawful for ſuch 
Juſtice to commit offender to the houſe of correction, until faid penalty 
paid, or for any time not exceeding tw-nty-one days, nor leſs than tour- 

teen, from commitment, unleſs ſuch forfeiture ſooner paid. 
Seat. 39. If any poſt-boy or rider, having taken any of his Majeſty's 
mails or bags of letters or packets, or any letter or packet as an expres 
4R 2 under 
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under his care to convey to the next poſt town or ſtage, ſhall quit or de- 
ſert the ſame before arrival at ſuch poſt town or ſtage, or ſuffer any 
other (the perſon or perſons employed to guard ſuch mails or bags only 
excepted) to ride on the horſe or carriage along with the mail or bags, 
or loiter on the road, and by ſelling newſpapers, or ſuffering them to he 
read, or in other manner wilfully miſpend his time fo as to retard the ar. 
rival at the next poſt or ſtage, or ſhall not in all poſſible caſes convey ſuch 
mails or bags of letters or expreſſes after the rate of three Jri/h miles 
and a half by the hour at leaſt; or in caſe any perſon, actually Knowing 
that ſuch poſt-boy or rider has under his care any mails or bags for the 
purpoſe aforeſaid, ſhall ride on the horſe or carriage along with ſuch mails 
or bags, ſuch poſt-boy or rider, or any perſon riding thereon, being con. 
victed by oath of one credible witneſs before any juſtice, which any ju. 
tice is empowered to adminiſter, ſhall for every ſuch offence forfeit ten 
ſhillings to informer ; and if not forthwith paid upon conviction, it ſhall 
be lawful for ſuch juſtice to commit ſuch offender to the houſe of correc. 
tion to hard labour, not exceeding twenty-one days nor leſs than fourteen, 
unleſs ſuch forfeiture ſooner paid. 

Sect. 40. If any poſt-boy or rider by himſelf or in combination with 
others unlawfully collect or receive letters or packets, or convey or cauſe 
to be unlawfully conveyed, and be thereof convicted by oath of one cre. 
dible witneſs before any juſtice (which every juſtice is empowered to ad- 
miniſter) every ſuch offender ſhall for every letter or packet ſo unlawfully 
collected, conveyed, or delivered, forfeit ten ſhillings to informer ; and 
if not forthwith paid upon conviction it ſhall be lawful for ſuch juſtice to 
commit to houſe of correction, to remain at hard labour not exceeding 


two months, nor leſs than one. 5 


Continued by 25 G. 2. c. 19. /. 21. and 26 G. 3. e Mig. tf 
27 G. 3. c. 11. / 19. and to 25 March, 1789, by 28 G. 3. c. 12. 
. 20. and annually. 


Praemunire. 


What it is, I. JIXAMUNIRE is fo called from a word in the writ, Præmunire fa- 
cias prafatum A. B. quod tunc fit coram nobis, &c. where pramunire 
is uſed for premonere, to warn the perſon to appear, as is directed in the 

ſtatute of 27 Ed. 3. c. 1. hereafter following. 1 Ine. 129. 
| Power of juſ- ,2: Notwithſtanding that præmunire is not within the letter of the com- 
tices of the miſſion of the peace, yet inaſmuch as it is againſt the peace of the king 
peace therein. and of the realm, any juſtice of the peace may, either on his own know. 
| ledge, or the complaint of others, cauſe any perſon to be apprehended 
for ſuch offence; and he may take the examination of the perſon ſo ap- 
prehended, and the information of all who can give material evidence 
againſt him, and put the ſame in writing, and bind over the witneſſes to 


the king's-bench or gaol delivery; and certify his proceedings wo 
. * me 
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ame court to which he ſhall bind over ſuch informers. 2 Haro. 39. | 
1. 59. / 33. Hale's Pl. 168. | 

3. By the 27 Ed. 3. c. 1. called the ſtatute of proviſors, They who Impeaching 
ſhall draw any out of the realm in plea, whereof the cognizance per- judgments in 
taineth to the King court, or which do ſue in any other court, to defeat the king's mH 
or impeach the eee r gr given in the king's courts, ſhall have a day, ue Pas- =_ 
containing the ſpace of two months, by warning to be made to them, by OY } 
the ſheriffs or other officers, to appear to anſwer in their proper perſons 1 
for the contempt : And if they come not at the ſaid day in their proper 
perſon to be at the law, they, their procurators, attornies, executors, 
notaries, and maintainers, ſhall from the day forth be put out of the 
king's protection, and their lands, goods, and chattels forfeit to the 
king, and their bodies whereſoever they may be found ſhall be taken 
and impriſoned, and ranſomed at the king's will. And upon the ſame 
a writ ſhall be made, to take them by their bodies, and to ſeize their 

ods, lands and poſſeſſions, into the king's hands. And if it be re— 
turned, that they be not found, they ſhall be put in exigent, and out- 
lawed. 

4. And by the 16 K. 2. c. 5. commonly called the ſtatute of premunire, g gag out fo- 
and to which the ſeveral ſubſequent ſtatutes do refer; both thoſęe who rcign proceſs, | 
purſue, or cauſe to be purſued, in the court of Rome, or elſewhere, any 2 pracmunire. FI 
proceſſes or inſtruments, or other things whatſoever which touch the 1 
king, againſt him, his crown and regality, or his realm; and alſo thoſe pf 
who ſhall bring, receive, notify, or execute them; and their fautors and 
abetters, ſhall be out of the king's protection ; and their lands and tene- 
ments, goods and chattels, forfeit to the king; and they ſhall be 
attached by their bodies, if they may be found, and brought before the 
king and his council, there to anſwer ; or proceſs ſhall be made againſt 
them by præmunire facias, in manner as it is ordained in other ſtatutes of 


proviſors. | 
And in theſe two ſtatutes, as above recited, are contained the pains. 


and penalties of what is called a præmunire. | | 
5. And ſince theſe acts it hath been adjudged, that a ſuit in the eccleſi- Sning for tem- 
aſtical court (as for debt) was in caſe of præmunire. And that a per- por! matters 
ſon ſuing in the eccleſiaſtical court, for the forgery of a will, doth en 17 —— 
incur the danger of a præmunire; becauſe the party grieved might have munire. 
his remedy by the common law. Alſo judgment againſt the defendant 
was given in a præmunire, for ſuing for tithes in the eccleſiaſtical court, 
alledging the ſame to be fevered from the nine parts. 3 I. 120, 121. 
But it ſeemeth, that a ſuit in that court, for a matter which appears not 
by the libel itſelf, but only by the defendant's plea, or other matter ſub- 
ſequent, to be of temporal cognizance, is not within the ſtatute; be- 
cauſe it appears not that either the plaintiff or judge knew it to be ſo. 
IT 
6. The judgment in præmunire is, that the defendant bal be from judgments in 
thenceforth out of the kings protection, and his lands and tenements, goods and praemunire. 
chattels forfeited to the king, and that his body ſhall remain in priſon at the king's 


pleaſure. I Inſt. 129. Out 


8 
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Out of the king's protection] So odious was this offence formerly, that 3 
man who was attainted of the ſame, might have been flain by any one 
without danger of law : becauſe it was provided by law, that a man 
might do to him as to the king's enemy, and a man may lawfull 

kill an enemy: and therefore by the 5 El. c. 1. it is enacted, that it ſhall 
not be lawful for any one to ſlay any perſon attainted in or upon a pre. 
munire. 1 Ine. 130. 

But he is ſo far out of the king's protection, that he is diſabled to 
bring an action for any injury whatſoever. And no one, knowing him 
guilty, can with ſafety give him aid, comfort, or relief. 1 I. 129, 
139. 1 Haw. 55. n. 85. /. 47. 

And Mr. Hawkins ſays it has been been queſtioned, whether he hath 
a right to demard ſurety of the peace. But Lambard and Dalton, which 
are the authority he cites for it, do decline to think he had ſuch right, 
Lambard alledges for it the ftatute of the 5 El. abovementioned ; and 
Dalton aſſerts it without doubting. Lamb. 80. Dalt. 272. I Haw. 126, 
8. 253- „ 43 | 

945 tenements——— forfeited ] Yet tenant in tail ſhall only forfeit 
lands during life: for albeit the ſtatute of the 16 R. 2. c. 5. enacteth, 
that lands and tenements ſhall be forfeited, that muſt be underſtood of 
ſuch an eſtate as he may lawfully forfeit, and that is, during his own 
life. 1 Inft. 130. 

Corruption of 7- Attainder in Præmunire worketh no corruption of blood. 1 Inf 
blood, 391. 


Preſentment. 


Preſentment is that which the grand jury find and preſent to the 
court, without any indictment delivered to. them; which is after- 
wards reduced into the form of an indictment, and in nothing elſe dif- 
fers from an indictment, | 
There are other preſentments of churchwardens, conſtables, ſurveyors 
of the highways, and juſtices of the peace ; all which may be ſeen un- 
der their proper titles. ED 


Priſon-breaking. fu 


= 


T* ſeemeth that at the common law all priſon breaches were felonies, if ar 
the party were lawfully in cuſtody for any cauſe whatſoever. 2 Haw. el 
123. 7.190. . 1. | 15 Pp: 

But by the following ſtatute, which is called the ſtatute de frangentibus te 
priſonam, the ſeverity of the common law is moderated ; in the explica- m 
tion of which ſtatute, will be contained the whole learning relating to t] 
this ſubject, 0 


The 


Priſon-breaking. 


The ſtatute is this: Concerning priſoners which break priſon, the king will. 
eth and commandeth, that none that breaketh priſon ſhall have judgment of life 
or member, for breaking of priſon only, except the cauſe for which he was taken 
and impriſoned did require ſuch judgment, if he had been convicted thereupon, 
according to the law and cuſtom of the realm. 1 Ed. 2 ſt. 2. 


Concerning priſoners which break | Therefore if the priſon be broken by a 
ſtranger, and not by the priſoner, or by his procurement, this is no felo- 
ny in the priſoner. Hale's Pl. 108. | | 


Which break priſon] It ſeems clear, that any place whatſoever, wherein 


| a perſon under a lawful arreſt for a ſuppoſed crime, is reſtrained of his 


liberty, whether in the ſtocks, or ſtreet, or in common gaol, or the 
houſe of a conſtable, or private perſon, is properly a priſon within this 
ſtatute ; for impriſonment is nothing elſe but a reſtraint of liberty. 
2 Haw. 124. n. 191. / 4, 

And therefore this extendeth as well to a-priſon in law, as to a priſon 
in deed. 2 Int. 589. 

But there muſt be an actual breaking ; for if the door be open and he 
goes out, it of: not felony, but a miſdemeanor only. 2 Inf. 589. 2 Haw. 
125. 1. 192. /. 9. 

Bur if the priſon be ſired without the privity of the priſoner, he may 
lawfully break it to ſave his life. Hales Pl. 108. 

Alſo it ſeems that no breach of priſon will amount to felony, unleſs the 


priſoner eſcape. 2 Haw. 125. u. 193. / 12. 


That none that breaketh priſon ſhall have judgment of life or member] That 
is, ſhall be guilty of felony. But nevertheleſs he is {till puniſhable as for 


a high miſpriſion, by fine and impriſonment ; for it cannot be thought 
the meaning of the ſtatute, in ordaining that ſuch offences ſhall not be 
puniſhed as capital ones, to intend, that they ſhall not be puniſhed at all. 


2 Haw. 128. n. 196. / 20. 
Nevertheleſs, by the 3 Ed. 1. c. 15. Thoſe who have broken priſon 


are not bailable by juſtices of the peace; and for two reaſons : 1. Becauſe 
it carries a preſumption of guilt. And, 2. Becauſe it is a ſuperadded of- 
fence to the former for which they ſtood committed. 2 H. H. 133. 


Except the cauſe for which he was taken and impriſoned, did oy uire ſuch 
judgment] This is to be intended of a lauful cauſe ; and therefore falſe. 
mpriſonment is not within this act. 2 In}. 590. ä 
Impriſonment is a reſtraint of a man's liberty under the cuſtody of 
another, by lawful warrant, in deed, or in law. Lawful warrant is, 


either when the offence appeareth by matter” of record, as when the 


party is taken upon an indictment ; or when it doth not appear by mat- 
ter of record, as when a felony is done, and the offender by a lawful 
mittimus is committed to gaol for the ſame; But between theſe two caſes 
there is a great diverſity ; for in the firſt caſe, whether any felony were 


committed or no, if the offender be taken by force of a capias, the Be 
ran 
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rant is lawful, and if he break priſon it is felony, altho* no felony were 
committed; but in the other caſe, if no felony be done at all, and yet 
he is committed to priſon for a ſuppoſed felony, and break priſon, this i 
no felony, for there is no cauſe. 2 Inſt. 590. | 

So that the cauſe mnſt be Juſt, and not feigned, for things feigned re. 
quire no judgment : Thus if a man give another a mortal wound, for 
which he is committed to priſon, and breaketh priſon, and the other 
dieth of the wound within the year, this death hath relation to the ſtroke; 
but becauſe relations are but fictions in law, and fictions are not here in. 
tended, this priſon breaking is not felony. 2 Inf. 591. 

So that the oTence for which the party was impriſoned, mult be a capi. 
tal one at the time of the offence, and not become ſuch by a matter ſub. 
ſequent. 2 Haw. 126. n. 193. , 14. 

And the cauſe muſt be expreſſed in the mittimus, although not ſo cer. 
tainly as in an indictment, yet with ſuch convenient certainty as it may 
appear judicially that the offence requireth ſuchfudgment ; as, not for fe. 
lony generally, but for felony in ſtealing ſuch a horſe, and the like. 
2 In}t. 591. 3 85 

But if the offence for which the party is committed, be ſuppoſed in 
the mittimus to be of ſuch a nature as requires a capital judgment, yet if 
in the event it be found to be of an inferior nature, and not to require 
ſuch a judgment, it ſeems difficult to maintain, that the breaking of the 
priſon, or a commitment for it, can be felony ; for the words of the 
ſtatute are, except the cauſe for which he was taken and impriſoned did require 
ſuch judgment ; and here it appears, that the offence, which is the cauſe 
of his impriſonment, doth not require ſuch a judgment. 2 Haw. 126, 
n. 194. fo 15. | 

But if a man be committed by lawful warrant, for ſiſpicion of felony 
done, if he break priſon, he may be indicted for that eſcape, albeit the 
commitment be for ſuſpicion of felony, and yet no judgment can be 
| againſt him for ſuſpicion, but for the felony itſelf, whereof he is 
ſuſpected. 2 Inſt. 592. 5 s 

And an indictment that ſuch a perſon feloniou/ly broke the priſon ge- 
nerally, is not good ; but ought to rehearſe the ſbeclalty of the mat- 
ter, that he being impriſoned for ſuch or ſuch afelony, broke the priſon. 
2 In/t. 591. | | 
© But if the party be only arreſted for, and in his mittimus charged with 
a crime which doth not require judgment of life or member; as petit 
larceny, or homicide by ſelf defence or by miſadventure, and the ma 
be in truth no greater than the mittimus doth ſuppoſe it to be, it is clear, 
from the expreſs words of the ſtatute, that a breaking of the priſon can- 
not amount to felony. 2 Haw. 126. n. 194. / 15. 

But if a felony be made by a ſubſequent ſtatute, and an offender is 
committed thereupon ; if he breaks priſon, it is felony. For ſince all 
breaches of priſon were felonies by the common law, which is reſtrained 
by this ſtatute in reſpect only of impriſonment for offences not capital; 
when an offence becomes capital, it is as much out of the benefit of the 


Ratute, as if it had always been ſo. Ha. Pl. 108. 2 Haw. 126. n.1 9p 
| Allo 
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Alſo it is ſaid, that the party may be arraizned for priſon- breaking, 
before he be convicted of the crime for which he was impriſoned; for 
that it is not material whether he were guilty of ſuch crime or not; for 
the words of the ſtatute are, for which he was taken and impriſoned. 2 
Haw. 127. n. 196. / 18. | 

But if he is firſt indicted and acquitted of the principal felony, he 
ſhall not be indicted for the breach of priſon afterwards; for it being 
cleared that he was not guilty of the felony, he is in law as a perſon ne- 
ver 4 7H for telony, and ſo his breach of priſon is no felony, 
1 H. H. 012. | 

But the gaoler ſhall not be puniſhed as a felon for the party's breach 
of priſon, unleſs he voluntarily confented to it; but it ſeems to be a 
negligent eſcape in the gaoler for which he may be puniſhed by fine and 
impriſonment, becauſe there wanted either that due itrength in the gaol, 
or that due vigilance in the gaoler or his officers, that ſhould have pre- 
vented it: and if gaolers might not be puniſhed for this as a negligent 
eſcape, they would be careleſs either to ſecure their priſoners, or to re- 
take them that eſcape. 1 H. H. 601. | 
And therefore if a criminal endeavouring to break the gaol, aſſault 
his gaoler, he may be lawfully killed by him in the affray. 1 Haw. 71. 


% 107. J. 13. 


1. By 15 & 16 G. 3. cap. 21. /. 19. Whereas gaols have of late 


been frequently broke open, and priſoners ſet at large : after paſling this 
at, perſons who by force or violence break open any gaol or priſon, 
with intention to reſcue and enlarge themſelves, or any other priſoner 
therein confined on account of any offence, though not capital, and 
found guilty thereof, ſhall ſuffer death as in caſes of felony, without be- 
nefit of clergy, and ſhall and may be tried before trial or attainder of 
the perſon ſo enlarged ; any law or ſtatute to the contrary in any wiſe 


notwithſtanding. 


By 17 & 18 G. 3 cap. 36. /, 7, Whereas by an act fifteenth and 
ſixteenth years of his preſent majeſty, to prevent and puniſh tumultuous 
riſings, and for other purpoſes, perſons who break open any gaol or 
priſon, with an intention to reicue or enlarge him, her, or themſelves, 
or any other priſoner, ſhall ſuffer death, and ſaid clauſe has been found 
not fully to anſwer the purpoſes intended: every peifon or perſons who 
by force or violence break any gaol or priſon, with an intention to reſcue 
and enlarge any priſoner or priſoners therein confined on account of any 
offence, though not capital, all perſons who commit ſuch offence, 
whether he, ſhe, or they ſhall be priſoners or otherwiſe, and ſhall be 
found guilty thereof, ſhall ſuffer death as in caſes of felony, without 
benefit of clergy. 1 | 

Seck. 8. The ſeveral clauſes and proviſions in ſaid act contained ſhall 
extend to all cities and counties of cities, and the ſaid recited act, toge- 
ther with the ſaid two clauſes, continued in force unto the 24th June 
1780, and to the end of the then next ſeſſion, = 
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By 21 & 22 G. 3. cap. 40. ,. 20. Part of an act, ſeventeenth and 
eighteenth of his Majeſty, whereby it is made felony without benefit of 
clergy in any perſon, whether priſoner or otherwiſe, Who ſhall by force 
del any gaol with intention to enlarge any priſoner, continued for four 
| years from twenty fourth of June next, and from thence to the end of 


then next ſeſſion, 


By 28 G. 3. cap. 42. , 13. A clauſe in an act twenty firſt and twenty 
ſecond of his Majeſty, for reviving, continuing, and amending temporary 
ſtatutes, where Ly it is made felony without benefit of clergy in any per. 
ſon, priſoner or otherwiſe, who by force break any gaol with intention 
to enlarge any priſoner, and which was to be in force four years from 
twenty fourth of June, one thouſand ſeven hundred and eighty two, 
continued to twenty fourth of June, one thouſand ſeven hundred and 


ninety three, and to end of next ſeſſion. 
Indictment for priſon- breaking, by eſcaping from a conſtable. 


HE yurors for our lord the king upon their oath preſent, that A. C. late 
yeoman, conſtable of our ſaid lord the king in and for the town 
of in the ſaid county, on the day of in the year 
of the reign of — at within the town and con/tablewick aforeſaid, in 
the county aforeſaid, did take and arre/t one A. O. late of labourer, on 
ſuſpicion of having committed a certain felony, in feloniouſly taking and carrying 
away one black gelding, the property of of the value of and thereupon 
he the ſaid A. O. under the cuſtody of him the ſaid A. C. the con/table afore- 
ſaid, was brought before J. P. eſquire, one of the juſtices of our ſaid lord the king 
. to keep the peace in the ſaid county, and alſo to hear and determine divers 
elontes, treſpaſſes, and other miſdemeanors within the ſaid county committed, and 
he the ſaid J. P. by his warrant directed to the ſaid A. C. and others, did com. 
mand the ſaid A. C. to carry and convey the ſaid A. O. to the gaol of our ſaid 
lord the king at in the county aforeſaid, there to be ſafely kept, until he 
ſhould be lawfully delivered from thence ; by virtue of which ſaid warrant, be 
the ſaid A. O. was taken and detained by him the ſaid A. C. and as he the ſaid 
A. C. was conveying and carrying him the ſaid A. O to the gaol aforeſaid, 
afterwards, to wit, on the day of - in the year aforeſaid, he the ſaid 
A. O. at aforeſaid in the county aforeſaid, with force and arms, did 
Feloniouſiy break away and eſcape from and out of the cuſtody of him the ſaid A. 
C. the con/table aforeſaid, againſt the will of him the ſaid A. C. and again/i 
the peace of our ſaid lord the king, his crown and dignity. 


Indictment for breaking out of gaol. 


HE jurors for our lord the king upon their oath preſent, that A. O. late 
of in the county aforeſuid, labourer, on the day of—— 


year of the reign of at aforeſaid in the county 
| afor ef aid A 


iin the 


, 


, 


Priſon-breaking. 671 


oforeſaid, was arreſted, impriſoned, and detained, in the gaol of our ſaid lord 
the king, for a certain feiony by him committed, that is to ſay, for the felonioufly 
taking and carrying away one black gelding, the property of ——— of the value 
of and that he the ſaid A. O. on the ———— day of ——— in the year 
aforeſaid, with force and arms, the aforeſaid gaol of our ſaid lord the king at 
— aforeſaid in the county aforeſaid felonioufly did break, and thereby did 
eſrape from and out of the ſaid gaot, again/t the peace of our ſaid lord the king, 
his crown and dignity. 


Proceſs, 


l. the commiſſion of the peace, the juſtices in the ſeſſions have to 1 
<p Ts y the 
) make and continue proceſſes upon indictment, againſt the perſons inditted, commiſſion. 
until they can be taken, ſurrender themſelves, or be outlawed. 

2. And by the ſtatute of the 1 Ed. 4. c. 2. Indictments and preſent- p,g.o; on in- 
ments taken in the ſheriff's tourn, ſhall be delivered to the next ſeſſions, ditments 
who may award proceſs thereupon, in like form as if they had been taken taken in the 
before themſelves. _ 

3- And the law alſo in ſeveral caſes in expreſs words directs proceſs to Proceſs by 
be made by juſtices out of ſeſſions; and in other caſes by neceſſary im- juſtices out of 
plication : as where a ſtatute doth give power to juſtices out of ſeſſions to — 
inquire, hear, and determine, there they may make proceſs to cauſe the 
party to come and anſwer, otherwiſe they cannot proceed to hear and 
determine: and this may be either before or after preſentment or indict- 
ment as the ſeveral ſtatutes do require: Before preſentment or indictment 
it is called a warrant ; after preſentment or indictment it is called pro, 

Dalt. c. 193. : N 

4. 8 an indictment, being but an accuſation againſt a man, Proceſs, what. 
is of no force but only to put him to anſwer unto it. And hereof all 
proceſs hath the name, becauſe it proceedeth or goeth out upon former 
matter either original or judicial. Lamb. 519. | 

5. And it ſeemeth plain, from the nature of the thing, that there can No need of 
be no need of proceſs, where the defendant is preſent in court, but only proccls, it the 
where he is abſent. 2 Haw. 281. n. 399. OK 1 

6. The proceſs ought to be in the name of the king. And if it ifſue To be in the 
from the king's bench, it ought to be under the teſte of the chief juſtice; king's name. 
and if it iſſue from any other court, there ſeems to be the ſame reaſon, 
that it ought to be under the teſte of the firſt in the commiſſion. 2 


Haw. 283. u. 401. / 7. : | 
7. Upon an indictment in ſeſſions, there muſt be 15 days between the When nem 
teſte and return of the venire, but if the entry be by conſent of parties, able. 
. venire may be returnable immediate, and the trial be the ſame day. 
3 Falk. 371. ; | | 
8. Proceſs on an indictment or appeal of death, is one capias, and proceſi for 


then an exigent: But in the caſe of any other felony, then by the 22 felony. 
48 2 Ed. 3. 


Pay 
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Proceſs under 
ſelony. 


Proceſs of in- 
formations. 


Preceſs on an 
eſcape. 


Proceſsagainſt 
acceſſaries. 


Proceſs in a 
foreign coun- 


ty. 
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Ed. 3. c. 14. two capias's, and then exigent. Hal. Pl. 209. 2 Hay, 
303. u. 431. / 116. Crown Circ. 3t. 

9. The ordinary proceſſes upon all indictments of treſpaſs againſt the 
peace, or of other offences againſt penal ſtatutes, not being felony, or x 
greater offence, are as follows; Firit, if the offender be abſent, a venire 
acias, which is but in nature of a ſummons to cauſe the party to appear, 
ſhall be awarded, except where other proceſs is directed by ſome ſtatute. 
2 Haw. 283. u. 402. /. 9. | 

If it appear by the return to ſuch venire, that the party hath lands in 
the county, whereby he may be diſtrained, the diſtreſ infinite ſhall be 
awarded from time to time, till he do appear ; and by force hereof he 
ſhall forfeit on every default fo much as the ſheriff ſhall return upon 
him in iſſues. But if a ni be returned on ſuch a venire, then three 
capias's, that is a capias, alias, and pluries, ſhall iflue. 2 Haw. 28 4 
ibid. ſ. 10. | 

Where the inhabitants of a pariſh are indicted or preſented the pro. 
ceſs is firſt a venire, then a difringas. Crown Circ. 21. 

10. By 10 C. 1. J 4. c. 11. by which all popular actions on penal 
ſtatutes are reſtrained to their proper counties, the hke proceſs in every 
popular action, bill, plaint, ſuit, or information, on a penal ſtatute, be. 
fore the quarter ſeſſions (or higher courts) ſhall be awarded as in an 
action of treſpaſs vi & armis at the common law. : 

And conſequently, the proceſs in all ſuch ſuits muſt be by attachment 
or pone per vadias, and after by diſtreſs infinite, where by the return the 
party appears to be ſufficient, otherwiſe by capias. 2 Haw. 284. n. 
403. Je 13- 

11. If a defendant appear to an indictment of felony, and afterwards 
before iſſue joined make an eſcape, either from his bail, or from priſon; 
common capias, alias, and pluries ſhall be awarded againſt him, un. 
els there had been an exigent before in which caſe a new exigent ſhall be 
awarded. 2 Haw. 285. n. 404. . 19. 

12. The exigent ſhall not be awarded again/t acceſſaries, until the prin- 
cipal ſhall be attainted. 3 Ed. 1. c. 14. 2 Haw. 306. n. 436. , 13% 

13. By the 8 H. 6. c. 10. On indictments for treaſon, felony, or treſpaſs, 
againſt perſons dwelling in other counties than where the indictnient is taken, 
before any exigent awarded, preſently after the firſt writ of capias awarded 
and returned, another writ of capias ſhall be awarded, directed to the ſherif 
of the county whereof the perſon indicted was ſuppoſed to be converſant by ile 
ſame indictment, returnable before the ſame juſtices or others before whom he 1s 
indifted, at a certain day, containing the ſpace of 3 months from the date if 
the ſaid laſt writ, where the counties are holden from month to month ; and 
where they are holden from 6 weeks to 6 weeks, he ſhall have 4 months, until 
the return of the ſame writ : by which writ of ſecond capias it ſhall be command. 
ed to the ſame ſheriff to take the perſon indicted by his body, if he can be found 
within his bailiwick, and if he cannot be found within his bailiwick, that tht 
ſaid ſheriff ſhall make proclamation in two counties before the return of tit 
ſame writ, that he which is ſo indicted, ſhall appear before the ſaid jujiics 
or others, in the county, liberty, or franchiſe where he is indicted at the 4a} 


contained 
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tontained in the ſaid writ of capias, 10 anſwer to the king of the felony, 
treaſon, or treſpaſs, whereof he is ſo indifted : After which ſecond writ of 
capias /o ſerved and returned, if he which is ſo indicted come not at the day of 
the ſame writ of capias etui ned, the exigent ſhall be awa'ded. And every 
exigent and outlaw! y otherwiſe awarded or pronounced ſhall be void. 

And if any ſuch indictment ſhall be removed by certiorari, then before the 
exigent awarded, preſently after ſuch firſt capias returned, another writ of 
capias /all be directed as before, return ble before the king in his bench. 

Alſo if any per/on bes indicted of felony or treaſon, and at the time of the 
fame felony or treaſon ſuppoſed was converſant within the county whereof the 
indictment maketh mention, the like proceſs ſhall be made again/t the perjon /o 
indicted, as hath formerly been uſed ;. that is, without ſending proceſs into 
the other county. 

But every perſon indicted in the form aforeſaid, after he is duly acquit by 
verdict, ſhall have an action upon his caſe, again/t the procurer of ſuch indict. 
nent; and if ſuch procurer be attainted thereof, the plaintiff ſhall recover treble 
damages. Which ſeemeth to be upon account of the diſtance at which he 
is ſuppoſed to live, from the place where he is indicted, and conſequent- 
ly his extraordinary trouble in that behalf. 1 


Dwelling in other counties] If the defendant be named of B. and late of 
C. there is no need of any capias to the ſheriff of the county where C. 
lies, becauſe it appears that the defendant is at preſent converſant at B. 
But if a defendant be named of no certain place at preſent, but only of 
B. and late of C. and late of D. being all of them in the counties dif- 
ferent from that wherein the proſecution is commenced, a capias ſhall go 
to the ſheriff of every one of thoſe counties. 2 Haw. 306. u. 434- 
J. 126. | | 


Shall be void] Not utterly void, but only voidable by writ of error. 


2 Haw. 306. u. ib. 127. | 


Mr. Marrow ſaith, that by the equity of this ſtatute, if a perſon, in- 
dicted in one country is impriſoned in another, the juſtice may award an 
habeas corpus to remove him before themſelves. Lamb. 526. 


14. Concerning the execution of the proceſs, it is laid down as a ge- Oh on 
* euted ye e 

. . . . ſheriff, 

to all informations and indictments), the proceſs ought to bu executed 


neral rule, that where- ever the king is a party to the ſuit (as he certainly is 


by the ſheriff himſelf, and not by the bailiff of any franchiſe, whether it 
have the clauſe non omittas or not, and whether the defendant be within a 
franchiſe or in the county at large, for the king's prerogative ſhall be pre- 
ferred to any franchiſe : But it is ſaid, that this is to be intended only 
where in the grant of the franchiſe no mention is made of the cauſes to 
which the king is a party. 2 Hub. 284. un. 403. / 17. 
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15. And if the party be in an houſe, if the doors be ſhut, and the Breaking 


ſheriff (having given notice of his proceſs) demand admittance, and the open doors, | 


doors be not opened, he may break open the doors and enter to take 
the offender. 2 H. H. 202. 


16. But | 


074 


Proceſs on a 
Sunday, 


Proceſs. 


.16. But no perſon, on the Lord's day, ſhall ferve or cauſe to be ſerved 
any writ, proceſs, or warrant, order or judgment (except in caſes of 
treaſon, felony, or breach of the peace); but the ſervice thereof ſhall he 
void, and the perſon ſerving the ſame ſhall be liable to anſwer damages 
to the party grieved, in the ſame manner as if he had done it without 
any writ, proceſs, warrant, order, or judgment at all. 29 C. 2. e. 5. 


Re 


17 It ſeems to be agreed, that every ſuit, whether civil or criminal, 
and alſo every proceſs in ſuch ſuit againſt jurors, ought to be properly 
continued from day to day, from its commencement to its concluſion, 
without any the leaſt gap or chaſm ; and the ſuffering any ſuch gap or 
chaſm is properly called a diſcontinuance ; and the continuing the Pie by 
improper proceſs (as by a capias inſtead of a di/tringas ), or by giving the 
parties an illegal day, is properly called a miſcontinuance; and it the juſtices, 
before whom the matter is depending, do not come on the day to which 
it is continued, it is faid to be put without day, and cannot be revived 
without a re- ſummons or re-attachment. 2 Haw. 298. n 423. /. 89. 
300. n. 426. / 106. | 

Now proceſs may be diſcontinued ſeveral ways. As, 1. Where the 
ſecond is not teſted on the very ſame day, on which the firſt is returna- 
ble 2. Where there is a ſeſſions intervening between the teſte and the 
return of a capias, that the defendant may not be impriſoned an unrea- 
ſonable time. But it is no objection to an exigent, that it is not returna- 
ble the next ſeſſions, becauſe it muſt allow time for five counties to be 
holden between its teſte and return. 3. Where after the iſſue or demur- 
rer, the court gives the party a day to a diſtant ſeſſions, without making 


any continuance to that immediately following. 4. Where the ſeſſions to 


which the ſuit is continued is adjourned, and the ſuit is not adjourned 
accordingly. 5 Where any of the parties are deſcribed in any conti- 
nuance of the ſuit, whether on the roll, or by proceſs, by a name or ad- 
dition variant from thoſe in the original, though only in one letter. 
6. Where a venire or diſtringas are iſſued, without any award on the roll 
to warrant them. 2 Haw. 298, 299. n. 423. 426. | 
And it ſeems generally to be taken as an undoubted principle, That a 
diſcontinuance by ſuffering a total chaſm in the proceedings, whether on 
the roll, or in the onde & by not giving a freſh continuance inſtantly 
upon the determination of the precedent, ſhall never be aided by any 
appearance or pleading over : But it is holden by the greater number of 
authorities, that if the original be good, and the defendant preſent in 
court, he ſhall be compelled to anſwer to ſuch original, let the proceſs 
whereon he came in, or the execution of it, be never ſo erroneous or 
defective, ſo that it never were diſcontinued ; for the end of proceſs is 
to compel an appearance, and the end being ſerved, and a legal charge 


_ appearing againſt the defendant no way diſcontinued, the law will not ſo 


far regard a {lip in the proceſs, as to let the defendant out of court, in 


order only to have him brought in again in better form. 2 Haw. 300. 


7. 426. /. 106. 
/ | 7-28. "The 
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18. The proceſſes (as well of capias as of outlawry) may be ſtayed by a Proceſs Gayed 
ſuperſedeas iſſuing from other juſtices (out of ſeſſions) teſtifying that the 1 in 
arty hath come before them, and hath found ſureties for his appearance my 
to anſwer to the indictment, or to pay his fine. Dalt. c. 193. 
And it ſeemeth that even any one juſtice may bail perſons indicted at 
the ſeſſions, for any offence under the degree of felony ; for that the 
ſtatutes relating ſpecially to the power of juſtices in granting bail, do not 
in this caſe ſeem to take away the power, which one juſtice had before 
the making of the ſaid ſtatutes. 2 Haw. 103. u. 106. / 54. 
19. Judgment of outlawry 1s given by the coroner, at the fifth coun- Proceſs of 
ty court, upon the party's not appearing to the exigent (which is a writ outlawry. 
commanding the ſheriff to cauſe the defendant (exigi) to be demanded 
from county court to county court, until he be outlawed). And ſuch 
judgment is entered thus, Therefore by the judgment of the coroner of our 
lord the king of the county aforeſaid, he is outlawed. 2 Haw. 446. n. 634. 
21. 
/ 2. The word outlaw (utlaghe) utlagatus, is not from the Latin lex, Meaning of 
but from the Saxon laga, which ſignifies /aw. And a perſon outlawed, the word out- 
ſignifies one that is out of the protection of the king, and out of the aid“ 


of the law. | 
21. And a man which 1s outlawed 1s called outlawed, but a woman A woman 


which is outlawed is called waived, and not u//agata; for that women outlawed. 
are not ſworn in leets or tornes, as men which are of the age of 12 or 
more are; and therefore men may be called vlagati, that is, extra legem 
poſiti, but women are waviate, that is, de elictæ, left out or not regard- 
ed, becauſe they were not ſworn to the law: wherein it is to be noted, 
that of ancient time a man was not ſaid to be within the law, that was 
not ſworn to the law, which intended of the oath of-allegiance in the 
leet. 1 fe. 122. 
And hence it is, that a man under-the age of 12 years, cannot be out- 


lawed. 1 ne. 122. | 
22. Proceſs of outlawry lies in all indictments of treaſon or felony, For what out- 


and on all returns of a reſcous; and alſo on all indictments of treſpaſs lawry may be. 


with force and arms; and it ſeems probable, that it lies on an indict— 
ment of conſpiracy, or deceit, or any other crime of a higher nature 
than a treſpaſs with force and arms; but not on any indictment for a 
crime of an inferior nature. And it ſeems agreed, that it lies not on 
any action on a ſtatute, unleſs it be given by ſuch ſtatute, either expreſly, 
as in the caſc of a premunire, or impliedly, as where a recovery is given 
by an action wherein ſuch proceſs lay before, as on a writ of treſpaſs for 
4 forcible entry, on the 8 H. 6. c. . becauſe the ſtatute exprelly gives a 
recovery by ſuch writ, and ſuch proceſs lies in it by the common Jaw, 
2 Haw. 302, 303. u. 430, 431. | : 2 3 
23. In every action pe ſonal wherein any exigent ſhall be awarded out of Outlawry pro- 
any court, one writ (f proclamation {ſhall be awarded out of the ſame c!:imed at the 
court, having day of teſte and return as the writ of exigent ſhall have, ſeſſions. 
directed and delivered of record to the ſheriff where the defendant 

dwells; which writ of proclamation ſhall contain the effect of the 


action: And the ſheriff ſhall make one proclamation in the open * 
| an 
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and another at the general quarter: ſeſſions where the defendant dwell; 
and another a month at leaſt before the quinto exactut, by virtue of the 
ſaid writ of exigent, at or near the moſt uſual door of the church or 
chapel where the defendant ſhall be dwelling at the time of the exigent 
awarded, upon a Sunday immediately after divine fervice, 11 J. c. 8. 

| 24. If there are two coroners in a county, or more, one may execute 

Return of the ; , : , * e 

3 the writ, as in caſe of an exigent, but the return muſt be in the name of 

the coroners. 2 H. H. 56. 

And the return of the outlawry muſt be certain: It muſt ſhew where 
the county court was held, and in what county; and muſt return the 
day, and year of the king to every exaftus. 2 Hf. H. 203. 

And alſo the ſheriff's name and office muſt be ſubſcribed to the return 
of the exigent. . FH. 1 204. 5 Fe 

- 1. _ +26. It is taid, that the juſtices in ſeſſions cannot iſſue a capias utlagat 
cog _ but moſt return the + of the outlawry into the bony beg pn 
there proceſs of capias utlagatum {hall iſſue. 2 H. H. 52. 

But in T. 10 J. The opinion of all the court of common pleas was, 
that if one be outlawed before the juſtices of the peace on an indictment 
of felony, they may award a capias utlagatum ;. and ſo was the opinion of 
Pe: iam chief baron, and all the court of the exchequer : for they that have 
power to award proceſs of outlawry, have alſo power to award a capia: 
utlagatum, as incident to their authority and juriſdiction. 12 Co. 103. 

Conſequences 26- If a perſon be outlawed at the ſuit of one man, all men ſhall take 
of outJawry: advantage of the perſonal diſability. 1 [n/. 128. 

But fuch diſability abateth not the writ, but only diſableth the plain- 
tiff, until he obtain a charter of pardon. 1 In. 128. 

For treaſon or. 27; Upon outlawry in treaſon or felony, the offender ſhall loſe and 
forfeit as much as if he had appeared, and judgment had been given 
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felony. l a 1 
againſt him, as long as the outlawry is in force. 2 Haw. 446. u. 634. 
＋L As. : 

For an infe- 28. But the outlawry for a miſdemeanor, doth not inure as a convic- 


rior offence. tion for the offence, as it doth in caſes of treaſon and felony ; but as 2 
conviction of the contempt for not anſwering, which contempt is there- 
fore puniſhed, not by fine as a conviction for the offence, but by forfei- 
ture of goods and chattels for the contempt. K. and Tippin, 1 W. 2 Salk. 
494- 3 3 : 

a 29. The very iſſuing of the exigent, in caſe of treaſon or felony, 

feited from gives to the king the forfeiture of the goods of the party, from the time 

the time of of the teſte of the writ of exigent: and the forfeiture by the exigent 

iſſuing the awarded ſtands, although the indictment be quaſhed, until there be a 

ay. judgment of reverſal on a writ of error; becauſe the king's title being of 
record, muſt be avoided by a record. 2 H. H. 204, 205. 

Lands forfeit= 30. And as the award of the exigent gives the forfeiture of the goods, 

ed from the fa the outlawry gives the forfeiture or loſs of the lands of the party out- 

time of the lawed, to wit, in caſe of outlawry of treaſon his lands are forfeited 
outhWry- to the king, of whomſoever they are held; and in caſe of outlawry of 
felony, to the. lord by eſcheat, of whom they are immediately holden. 


2 H. H. 206. 
31. But 


31. But it muſt be remembered, that the bare judgment of outlawry gut th 1 
by the coroner, without the return thereof of record, is no attainder, lawry mut Ke At 
nor gives any eſcheat ; but it muſt be returned by the ſheriff, with the firſt returned. 4 | 
writ of exigi facias, and the return indorſed. 2 H. H. 206. Or elſe it | | 
muſt be removed by certiorari : for the judgment given by the coroner | 
in the county court 1s not matter of record, that not being a court of 


record. 1 Int. 288. 

32. And by the outlawry all perſonal chattels are veſted in the king by And after in- 
forfeiture ; but real chattels, or freehold eſtates are not veſted in the quiſition 
king, till after inquiſition found. 3 Salk. 262. N 

33. In ancient times no man could have been outlawed but for felony, Whether it is 
the puniſhment whereof was death; and upon this account, an outlaw. lawful to kill 
ed man was called woolfeſhead, becauſe he might be put to death by any an outlaw, 
man, as a wolf that hateful beaſt might. But in the beginning of the 
reign of K. Ed. 3. it was reſolved by the judges, for avoiding of in- 
humanity, and of effuſion of chriſtian blood, that it ſhould not be lawful 
for any man but the ſheriff, having lawful warrant, to put to death any 
man outlawed, though it were for felony ; and if he did, he ſhould un- 
dergo ſuch pain of death, as if he had killed any other man: And ſo the 
law continueth to this day. 1 Inf. 28. | 

34. If a man be indicted before juſtices of the peace, and thereupon Judges of 1 
outlawed, and is taken and committed to priſon, the juſtices of gaol aſſiae may | 


g 2 . : . awatd exe- 
delivery may award execution of this priſoner ; for they are conſtituted cute 5 * i 


to deliver the gaol. 4 I. 166. Hale's Pl. 158. 2 H. H. 35. ſons outlawed | 
| before juſtices | ; 
35. Where clergy 1s allowable, it ſhall be as much allowed to one who of the peace. ; 


is outlawed, as to one who is convicted by verdict or confeſſion. 2 Haro. Clergyincaſes 
of outlawry, 


343. u. 481. / 27 
But a ſtatute taking the benefit of clergy from thoſe who ſhall be 
found guilty, doth not thereby take it from thoſe who are outlawed. 
2 Haw. 343. ib. J. 28. 
But by the 3 & 4 W. c. 9. /. 2 If any perſon be indicted of any offence, 
or wwhich, by any former ſtatute, he is excluded from clergy, upon conviction; 
if he ſhall be outlawed thereupon, he ſhall not have his clergy. 


By any former ſtatute] Hereby it appears, that this extends not to of- 
fences made felonies by ſtatutes ſubſequent to this ſtatute, 2 Haw. 348. 
n. 487. / 49. | — _ 

36. Where a perſon is outlawed, the defendant may ſhew all the mat- Perſon out- 
ter and outlawry returned of record, and demand judgment if he ſhall lawed cannot 
be anſwered, becauſe he is out of the law, to ſue an action during the de plaintill, 
time that he is gutlawed. 1 Int. 128. BB n en 

37. It ſeems to be a good challenge of a juror, that he is outlawed, Cannot be a 
either for a criminal matter, or as ſome ſay, in a perſonal action; but Je. 
not a principal challenge, but only to the favour, unleſs the record of the 
outlawry be produced. 2 Haw. 21 5. u. 307. , 16. 417. u. 587. / 25. 

38. But it ſeems clear, that outlawry in a perſonal action is not a good May be a 
exception againſt a witneſs, as it is againſt a juror. 2 Haw. 433. u. 010. vitnels, 


J. 21. 
4 | 39. An 


May make a 


Proceſs. 


39. An outlawed perſon may make a will, and have executors or ad- 
will, miniſtrators. Cro. El. 575. 

And an executor may reverſe the outlawry of the teſtator, where he 
was not lawfully outlawed. 1 Leon. 325. 

40. Outlawry may be reverſed ſeveral ways; as by procuring a /uper/e. 
deas and delivering it to the ſheriff before the quinto exactus, or by ſhew. 
ing any matter apparent on record which makes the outlawry erroneous, 
as the want of an original, or omiſſion of proceſs, or want of form in a 
writ of proclamation, or a return by a perſon appearing not to be ſheriff, 
or a variance Þ2tween the original and exigent or other proceſs, or by a 
miſnomer, or want of addition. 2 Haw. c. 50 
Tn what caſe 41. And upon a writ of error upon an outlawry in felony, the party 
the party muſt. Gytlawed muſt render himſelf in cuſtody, and pray the allowance of the 
(P11 res Writ of error in perſon : and if the outlawry be reverſed, he ſhall be put 

y to re- =. 
verſe it, to anſwer the indictment. 2 H. H. 209. 

But by the 4 & 5 W. c. 18. one outlawed, except for treaſon or felo. 
ny, need not appear in perſon to reverſe an outlawry, but by an attor- 
ney. 2 Salk. 496. | | 

Other kinds 42. There is another kind of proceſs out of a court of record, againſt 

of proceſs. offenders, called attachment, which is generally for contempt ; which be. 
| longs to title Attachment. 5 

The proceſs againſt jurors, may be ſeen in the title Jury. 

And the proceſs againſt witnefes, in title Evidence. 
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Reverſing 
outlawry, 


Forms of proceſs ; and firſt of a Venire. 


EORGE the third, by the grace of God, of Great Britain. France, 
and Ireland, king, defender of the faith, and jo forth, To the ſheriff if 
the county of » greenng. We command you, that you omit not, by rea- 
ſon of any liberty in your batliwick, but that you cauſe A. O. of in your 


ſaid county, yeoman, to come before our juſtices aſſigned to keep our peace, and 


alſo to hear and determine divers felonies, treſpaſſes, aud other miſdemeantrs 
in the ſaid county committed, at in your ſaid county, on the ——— 
day of next enſuing, to anſwer unto us upon certain articles preſented 
againſt tum the ſaid A. O. And have you there then this precept. Witneſs 
]. P. and K. P. af———ccofh . day of — in the ———— year 


of our reign. 


And upen this venire, if the | defendant be returned ſufficient, and maketh 
default, then a difiringas ſhall be awarded, and ſo the ſame proceſs infinite, 
until he come in: But if a ninl habet be returned at the firſt, then after 


the venire, there ſhall go out a capias, alias, pluries, and exigent. Dalt. - 


Sher. x60, 


Form 


con 


of m 


Proceſs. 


Form of a diſtringas. 


EORGE rhe third, by the grace of God, of Great Britain, France, 

and Ireland, king, defender of the faith, and fo forth. To the fteriff 
of the county of — greeting, We command you, that you omit not by rea- 
fon of any liberty in in your bailtwick, but that you enter the ſame, and diſtrain 
A. O. of in your county, yeoman, by all his lands and tenements, &c. 
and that you anſwer for the iſſues thereof, &c. and that you have his body before 
our juſtices aſſigned ſ and ſo on, as before in the venire. 


But if a nini! (as hath been ſaid) be returned at firſt upen the venire facias ; 
then a capias ſhall iſſue, thus: 


EO RGE the third, by the grace of God, of Great Britain, France, 
and Ireland, king, defender of the faith, and ſo forth Jo the ſheriff 


of the county of. greeting. We command you, that you omit not, by rea- 


Jon of any liberty in your bailtwick, but that you enter the ſame, and take A. O. 
— in your county, yeoman, if he all be found in your bailiwick, and 
him ; cauſe to be ſafely kept; ſo that you have his body before our juſtices Av ned 
to keep our peace, and alſo to hear and determine divers felonies, treſpaſſes, and 
other miſdemeanors in the ſaid county committed, at in your county, on 
the——— — day of next enſumg, to anſwer unto us concerning divers 
treſpaſſes, contempts, and offences, of which he is indifted. And have you there 
then this writ. WY/imeſs J. P. and K. P. at the day of ——1n the 
ear of our retyn. 
At which day A. S. knight, ſheriff of the county aforeſaid, returned that he 
is not found in his bailrwick, and he did not come. Therefore it is commanded as 
before. | 


Note; The cauſe why the entry is made, and be did not come, is, becauſe 
the party may appear voluntarily, and ſo avoid the attachment or arreſting 
of his body. 


The Alias Copies . 


EORGE 7 o the ſheriff ——— command you, as aue before 
commanded, that you omit 1 (as before.) 
At which day (as before); and he did not come. 7 herefure it 15 
commanded to the ſheriff as it hath been often commanded, &c. 


The Pluries Capia as. 


EORGE, Sc. To the Hheriff. We command ou, « as we have often 


commanded you, . you omit not (as before.) 
AF 4 At 


7 — 
. E io on en re ATT REITIT, 


—— 2 1 : 
— ——0—ů IF, 


S 2 
— 


— — 
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| ___ Proceſs, 
At which day A. S knight, the ſheriff aforeſaid, returned, that the aforeſaid 
A. O. is not found in his bailizwick, and he did not come. Therefore it is com. 
manded, that you cauſe to be demanded, SC. 


The Exigent. 


EORGE, Sc. To the fheriff, Cc. greeting. Me command you, 
that you cauſe A. O. of in your county, yeoman, to be demanded, 
until, by the law and cuſtom of our kingdom of Ireland, he be outlawed, if 
he ſhall not app. ar ; and if he ſhall appear, that then you take him, and cauſe 
him to be ſafely kept, ſo that you have his body before our juſtices aſſigned to keep 
our peace, and alſo to hear and determine divers felomes, ireſpaſſcs, and other 
miſdemeanors in your ſaid county committed, at the general quarter ſeſſions of the 
eace of your county next after the feaſt of next enſuing to be held, where- 
ſoever in the ſame county it ſhall happen to be hulden, to anſwer unto us. of divers 
treſpaſſes, contempts, and offences, of which he is indifted. And have you there 
then this writ. Witneſs Sir J. P. baronet, at in the ſaid county, the 
day of- in the year of our reign. _ | | 
At which day A. S. knight, ſheriff of the county aforeſaid returned, that at 
the county holden at the day of- in the—— year of the reign 
of our lord the king that now is, and ſo at four other counties then next following, 
there holden, the aforeſaid A. O. was demanded, and did not appear. Therefore 
by the judgment of the coroner of our ſaid lord the king, in the county aforeſaid, 
he was outlawed. | | 


% 


* * a 


The Capias Utlagatum. 


EORGE, Sc. To the ſheriff, Ec. greeting. We command you, that 
you omit not, by reaſon. of any liberty in your county, but that you take 
( in your county, labourer, if he fhall be found within your 
county, and him cauſe ſafely to be kept, ſo that you have his body befare the keep- 


ers of our peace and our juſtices aſſigned to hear and determine divers felonies, 


the —— 


treſpaſſes, and other miſdemeanors in your county committed, at 
day of: —to ſtand right in cur court before our juſtices aforeſaid, upon a cer- 
tain outlawry againſt him the ſaid A. O. promulged, at our ſuit, for certail 
felonies (or treſpaſſes) whereof. he was convicted the —— gay of: Aud 
have you then there this writ. Witneſs, Sc. 1 


| 25 1. IMPUG- 


id 
Ne 
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Publick Worſhip, _. 


1. IMpugners of the book of common prayer, of the 39 articles, of the 
rites and ceremonies of the church o - of the epiſcopal go- 


archbiſhops and biſhops, ſhall be /6 facto excommunicated, and not 
reſtored but upon repentance, and publick recantation. Can. 3, 4, 5. 


2. If any perſon ſhall ſpeak unreverently of the ſacrament of the Lord's Speaking irre- 
ſupper, he ſhall ſuffer ' impriſonment, and make fine and ranſom at the rerently-of 
king's will. And three juſtices (1. Q.) may take information by the the facra- 


oaths of two witneſſes; and afterwards, at the ſeſſions, may inquire 
thereof by the oaths of 12 men upon indictment. And they ſhall, at 
the ſeſſions where the offender ſhall be indicted, direct a writ to the 
biſhop to appear by himſelf or deputy at the- trial. But no perſon ſhall 
be moleſted, but within three months after the offence committed. En. 
ieee 5 e (02% 30 3 3710 
All perſons, having no lawful or reaſonable excuſe to be abſent; 
ſhall reſort to their pariſh church or chapel, or upon reaſonable let thereof, 
to ſome uſual place where divine fervice ſhall be-performed, according 
to the liturgy and practice of the church of Ire/and, upon every Sunday 
and holiday; on pain of puniſhment by the cenſures of the church, or 
of forfeiting 12d. for every offence to the poor, to be levied by the 
church-wardens by diſtreſs. 2 El. c. 2. %½ 14. 24. Except difſenters 
qualified by the act of the toleration. 6 G. 1. c. 5. 
And he who is abſent from his own pariſh church ſhall be put to prove 
where he went to church. 1 Haw. 13. u. 20. % 4. | 
And any juſtice of the peace, on proof unto him made (in one month 
after default in coming to church on Sundays) by confeſſion, or oath of 
witneſs, ay call the party before him; and if he ſhall not make a ſuf- - 
ficient excuſe, and due proof thereof, to the juſtice's ſatisfaction, ſuch : 
juſtice may give warrant to the church-warden to levy 124. to the uſe of 
the poor, by diſtreſs. For want of diſtreſs, commitment till paid. Ex. 


ft. 3. J. c. 4. ſe 27, 28. 


4. Every perſon above the age of 16 years, who ſhall not repair to penalty of 
ſome church, chapel, or uſual place of common prayer, being convicted 20l. a month, 


thereof before the judges of aſſize, or juſtices in ſeſſions,” ſhall forfeit for uot reſort- 
f ins to church. 


20l. a month, one third to the king, one third to the maintenance o 
the poor of the pariſh, and the — of correction, and of impotent 

and maimed ſoldiers, as the lord treaſurer, chancellor, and chief baron 
of the exchequer ſhall order, and one third to him who ſhall ſue in any 
court of record. If not paid in three months after judgment, he ſhall 


be impriſoned till he pay or conform himſelf to go to church. En. t. 
23. „ . , ieee e | 


And this penalty of 20/1. a month diſpenſeth not with the forfeiture of 
12d. a Sunday; for both may well ſtand together; and the 12d. is im- 
mediately forfeited upon the abſence of each particular day. 1 Haw. 


13. N. 20. & . : : - h 
And every offender in not repairing to divine ſervice, having: been 


once convicted (and not conforming) ſhall pay 207. a month into the 
31G Þ 16 I! roo Hig? arte $55; 57 * 55 


exchequer, 


Impugners 
. of the rites 
vernment of the church, or of the form of ordering and conſecrating of the church. 
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Publick Worſhip. 


e de, in the term of Za/ter or Michaelmas which ſhall be next after 
uch conviction ; and alſo ſhall, without any other indictment or con. 


viction, for every menth after fuch conviction, ſo long as he ſhall not 


conform, pay into the exchequer in every Eaſter and Michaelmas term 
as much as ſhall then remain unpaid, after ſuch rate of 200. a month : 
and-if default ſhall, be made in any part of ſuch payment, the king may 
by proceſs out of the exchequer, ſeize all the goods, and two parts 


of the lands of ſuch offender. En. ,. 29 El. c. 6. .. 3, 4, 5, 6. & 


Penalty for 
habouring a 
recuſant. 


Recuſant 


diſabled as to 
judge or miniſter of any court, or bear any military office by land or 


officers. 


Recuſant 
conforming. 


3. (IF. 66 4. %. 8, 9. 

Or the king may refuſe the 200. a month, tho? it be duly tendered, and 
ſeize two parts of the lands at his option. En. A. 3. J. g. 4. , 11. 

But copyhold lands are not withm theſe ſtatutes, in reſpect of the pre. 
judice which, would accrue to the lord, by the loſs of his ſervices. | 
Haw. 14. u. 22. /. 16. 5 12 TSR 

And every perſon who ſhall uſually on Sundays have in his houſe divine 
ſervice as eltablifhed by law, and be thereat himſelf uſually preſent, and 
ſhall four times a year go to the parifth chuch or other common church or 
chapel, ſhall not incur any penalty for not repairing to church. En. /. 
a3 Al. c. 1. . 12. HY | 

And this alſo ſhall not extend to qualified proteſtant diſſenters. 6 6. 
2. 0% ya 

5. Every perſon who ſhall retain in his ſervice, or ſhall relieve, keep, 
or harbour in his houſe any ſervant, ſojourner, or ſtranger, who ſhall 
not repair to church, but ſhall forbear for a month together,' not having 
reaſonable excuſe, ſhall forfeit 107. for every month he ſhall continue in 
his houſe ſuck perſon ſo forbearing. And the juſtices in ſeſſions may 


determine the ſame. En. f. 3. J. c. 4. . 32, 33, 36. 


6. No recuſant convict ſhall practiſe law or phyſick, nor ſhall be 


ſea; and ſhall forfeit for every offence 1001 And ſhall alſo be diſabled 
to be executor, adminiſter, or guardian. Eu. . 3. J. c. 5. / 8, 22. 
7. A recuſant conforming himſelf ſhall be diſcharged of all penalties, 


which he might otherwiſe ſuſtain by reaſon of his recuſancy. 1 FJ. c. 4 


Publick wor- J. 2+ 


ſhip in the 


navy. 


Qualification 
of lecturers. 


8. All commanders, captains, and officers at ſea, ſhall cauſe the pub- 


lick worſhip of [almighty God, according to the liturgy of the church 
of England, to be performed in their reſpective ſhips: And Prayers and 


preachings by the chaplains ſhall be performed diligently. Br. .. 22 G. 


2. c. 33. art. 1 N oy | 
9. No perſon ſhall be received as a lecturer, or allowed to preach or 
read any lecture or ſermon, without licence from the biſhop, and aſſent- 
ing to the 39 articles, and reading the common prayer before his firſt 
ſermon, and on the firſt lecture day of every month: on pain of three 


months impriſonment, for every offence, by two juſtices of the peace 
on certificate from the biſhop of the offence committed. 17 18. C. 


Diſturbers of 
publick wor- 


ſhip. 


ried before a juſtice of the peace, who ſhall commit him to ſafe cuſtody, 


2. 6. / 17, 18, 19. 
10. By the En. „. 1 Mar. aff. 2. c. 3. If any perfon ſhall diſturb a 
preacher in bis ſermon by word or deed, he ſhall be apprehended and car- 


and 
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and within fix days, he and * fhall examine the fact, and if 
they find him guilty by two witneſſes, or confeſſion, they ſhall commit 
him to gaol for three months, and further to the next ſeſſions; and if at 
the ſeſſions he repents, and is reconciled, he ſhall be diſcharged on find- 
ing ſureties for his good behaviour for a year; if not, he ſhall be conti- 
nued in gaol till he does; ſaving the ecclefjaſtical juriſdiction ; and he 
ſhall not be puniſhed both ways. e 11.0 1 1 
And this ſtatute, tho“ made in queen Mary's reign, extendeth to the 
divine ſervice now eſtabliſhed. Gib/. 372. R BETH 
And by the 6 G. 1. c. 5. / 12. ir any perſon ſhall willingly and 
of purpeſe, come into any church, chapel, or other congregation permitted 
by the act of toleration, and diſquiet or diſturb the fame, or mifuſe any 
preacher or teacher; he thall on proof thereof before one juſtice, by two 
witneſſes, find two ſureties to be bound by recognizance in 5o/. and in 
default thereof ſhall be committed till the next ſeſſions, and on conviction 
there of the ſaid offence, he ſhall forfeit to the king 20/. 
But it ſhall be lawful for all men, as well in churches, chapels, ora- 
tories, or other places, to uſe openly any pſalms or prayer taken out of 
the bible, at any due time, not letting or omitting thereby the ſervice. - 
Ex. 2. 4. Ed. bo Go be Fin $1 „„ 
And the court of king's bench refuſed to grant a certiorari, to remove 
an indictment at the ſeſſions, for a perſon not behavin himſelf modeſtly - 
and reverently at the church, during divine ſervice ; which'alho'punidh. 
able by eccleſiaſtical cenſures, yet the court conceived it a proper cauſe : 
within cognizance of the juſtices 'of- the peace. 1 Keb. 491. And this 
was before the abovementioned ſtatute of the 6 G. 1. c. 5. ; : 
11 No clergyman ſhall be arreſted in any church or churchyard, whilſt tare . 
he attends to divine ſervice; on pain of the impriſonment of the offen- . 
der, and ranſom at the king's will, and gree to the party arreſted.” 30 fervice.- 
tc i + 6 09 BY 800 
But the arreſt notwithſtanding, if not on a Sunday, is good in law. 
Walſon, c. 34. | 


| Purveyors.. EET 4 


1. A Ntiently, the king's court was ſupplied with neceſſaries from the Abuſes of 
\ : antient demeſnes of the crown; and in reſpett thereof, the te- purveyors: - 
nants of thoſe lands had many privileges, which they {till enjoy: but this 
method being found to be troubleſome and inconvenient, was by degrees | 
_ diſuſed ; and afterwards the king was wont to appoint certain officers 
to buy-in proviſions for his houffiold, who. were called purveyors,. and 
claimed many privileges by the prerogative of the crown. 2 , 542. 
1 Haw: 114. n. 181. ei 1503: ct yon 100 n irtiorn 3 
2. The ſeveral laws which reſtrained the exorbitancięes of theſe . Purveyance 
veyors, make up a pretty large title in the old books; but thefe Jaws taken away. 
| | proving 
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684 cf Purveyors. 
proving ineffectual to remedy the evil complained of, at length by the 
ſtatute of the 12 C. 2. c. 24. purveyance was entirely taken away: by 
which it is enacted, that no ſum of money, or other thing, ſhall be taken 
for any proviſion, carriages, or purveyance for the king. 

And that no perſon, under colour of purveyance, ſhall take any 
timber, fuel, cattle, corn, grain, malt, hay, ſtraw, victual, cart, car. 
riage, or other thing, without conſent of the owner; nor ſhall require 
any to furniſh any. horſes, oxen, or other cattle, cars, ploughs, wains, 
or other carriages, for the uſe of the king, or his houſhold, without the 
owner's conſent: IL FO 3 
On pain of being committed to gaol, by a juſtice of the peace and the 
conſtable, until the next ſeſſions, to be there indicted ; and alſo of paying 
to the party treble damages, and treble coſts, on an action at a 


1 ; 
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: 


F 


- Nuakers. 
Q r as quakers are concerned in the act of toleration, amongſt other 
proteſtant diflenters, ſee title Diflenters, * . - 3 
Poor quakers oaths, ſee title Daths, s 
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4 8, | II. Evidence on an andiftment. 
III. Puniſhment of rape. 
IL. Principal and acceſſary. 


[ 


IJ. What it is. 


| I. APE is when a man hath carnal knowledge of a woman, by force, 

Rape, what. and againſt her will. 2 In. 180. 1 Haw. 108. 1. 169. /. 1. 
Child under 2. Alſo, if any perſon ſhall unlawfully and carnally know, and abuſe 
ten. any woman child, under the age of ten years, whether with her conſent 
e it, tie hall be ley" of e without benefit bt” che. 58 
Conſenting at 3. the offence of rape is no way mitigated, by ſhewing that the wo- 
laſt, man at laſt yielded to the violence, if ſuch her conſent was forced by fear 

of death, or of dureſs.” 1 Haw. 108. ib. 6 222 
n 4. Allo, it is not a ſufficient excuſe in the raviſher, to prove that the 
common woman is a common ſtrumpet; for ſhe is ſtill under the protection of the 
firumpet. * law, and may not be forced. 1 Hiro." 108. #, 
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F. Nor is it any excuſe, that ſhe conſented after the fact. 1 H. ww. Conſenting 
KI | 1. 161. h 2. after the fact. 
And by the 6 R. 2. c. 6. When any woman is raviſhed, and after- 
wards doth conſent to the raviſher ; they ſhall both of them be diſabled 
to have any inheritance, dower, or joint feoffment, but the next of blood 
ſhall enter. And the next of kin to the woman raviſhed may have an 
appeal againſt the raviſher, notwithſtanding ſuch conſent ; and the de- 
fendant ſhall not be received to wage battle. Tr | 
6. It is ſaid by Mr. Dalton, that if a woman at the time of the ſuppoſed Woman ra. 
rape do conceive with child by the raviſher, this is no rape; (for he ſays) iſbed con- 
2 woman cannot conceive except ſhe doth confent. And this he hath ceiving. 
from Stamford and Britton, and Finch. Dalt. c. 160. 
But Mr. Hawkin's obſerves, that this opinion ſeems very queſtionable 
not only becauſe the previous violence is no way extenuated by ſuch a 
ſubſequent conſent ; but alſo, becauſe if it were neceflary to ſhew, that 
the woman did not conceive, the offender could not be tried till ſuck 
time as it might appear whether ſhe did or not; and likewiſe becauſe the 
philoſophy of this notion may be very well doubted of. 1 Haw. 108. . 


270. . 2. 
And L. Hale ſays, this opinion in Dalton ſeems to be no law. 1 H. H. 


731. 
II. Evidente on an indiftment of rape. 


1. The party raviſhed may give evidence on oath, and is in law a The woman's 
competent witneſs; but the credibility of her teſtimony, and how far oath. 
forth ſhe is to be believed muſt be left to the jury, and is more or leſs 
credible according to the circumſtances of fact that concur in that teſti- 
mony. 1 H. H. | 

2. For inſtance, if the witneſs be of good fame; if ſhe preſently diſ- Circumſtances 
covered the offence, and made purſuit after the offender ; ſhewed cir- 1. favour of 
cumſtances and ſigns of the injury, whereof many are of that nature, 
that only women are the moſt proper examiners and inſpectors ; if the 
place, wherein the fact was done, was remote from people, inhabitants, 
or paſſengers; if the offender fled for it: theſe, and the like, are con- 
curring evidences to give greater probability to her teſtimony, when 
proved by others as well as her ſelf. 1 H. H. 633. | 

3. But on the other fide, if ſhe concealed the injury for any conſide- Circumſtances 
rable time, after ſhe had opportunity to complain; if the place, where 1 disfavoui of 
the fact was ſuppoſed to be committed, were near to inhabitants or com- 
mon recourſe or paſſage of paſſengers, and ſhe made no outcry when the 
fat was ſuppoſed to be done, when and where it is probable ſhe might 
be heard by others; or if a man prove himſelf to be in another place, or 

in other company, at the time ſhe charges him with the fact; or if ſhe 
is wrong in the deſcription of the place, or ſwears the fact to be done in 
a place where it was impoſſible the man could have acceſs to her at that 


time, as if the room was locked up, and the key in the cuſtody of — 
4. | | 
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ther .perſon : theſe and the like circumſtances carry a ſtrong preſumpti. 
on, that her teſtimony is falſe or feigned. 1 H. H. 633. Read. 
Rape. | : 

25 Upon the whole; rape, it is true, is a moſt deteſtable crime, and 
therefore ought ſeverely and impartially to be puniſhed with death: but 
it muſt be remembered, that it is an accuſation eaſily to be made, and hard 
to be proved, and harder to be defended by the party accuſed, though 
never ſo innocent: therefore a wiſe jury will be cautious upon trials of 
offences of this nature, that they be not ſo much tranſported with in. 
dignation at the heinouſneſs of the offence; as to be over haſtily carried 
to the conviction of the perſon accuſed thereof, by the confident teſti. 
mony, ſometimes, of malicious and falſe witnefles. 1 H. H. 635, 636. 


Caution, 


II. Puniſhment of rape. 


Felony with- 1. Of old time rape was felony, for which the offender was to ſuffer 
out benefit of death: afterwards the offence was made leſſer, and the puniſhment 
clergy. changed from death to the loſs of thoſe members whereby he offended ; 
that is to ſay, it was W to caſtration and loſs of his eyes, unleſs 
ſhe that was raviſhed, before judgment, demanded him for her huſ. 
band. 2 Inf. 180. f 
Then by the ſtatute of the 3 Ed. 1. c. 13. It was made a treſpaſs, ſub- 
jecting the offender to two years impriſonnftnt, and a fine, at the king's 
will; and it was again made felony by the 13 Ed. 1. c. 34. and at laſt 
by the 9 Ann. c. 6. was excluded from the benefit of clergy. 
2. And no charter of pardon ſhall be allowed for rape, unleſs the rape 


Pardon, 
As be ſpecified therein. 13 R. 2. fl. 2. c. 1. 
And all rapes are excepted out of the general pardon, of the 20G. 
2. c. 52. 
IV. Principal and acceſſary. 
Nabe 1. Mr. Hawkins ſays, all who are preſent, and actually aſſiſt a man to 
ſent aud aid- commit a rape, may be indicted as principal offenders, whether they 


ing, areprin- be men or women. 1 Haw. 108. n. 270 , 6. | 

cipals. And, ſo one woman may be a principal to the raviſhment of another. 
2. And L. Hale fays, that the principals in a rape are ouſted of clergy, 

whether they may be principals in the firſt degree, to wit, he that 

committed the fact; or principals in the ſecond degree, to wit, preſent, 

aiding, and abetting: but acceſſaries, before and after, have their 


clergy. 1. H. H. 633. 


Not preſent, 
acceſſaries. 


Indiftment for a rape. 


Dublin. HE jurors for our lord the king upon their oath preſent, that 
WM A. O. late of ———— im the county of —— yeoman, 


not having God before his eyes, but being moved and ſeduced by the inſtigati- 
, | ol 
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in of the devil, on the ———= diy of ———— in the. year of the 
rein of —— with force and arms, at in the county aforeſaid, 
in and upon one A. I. ſpinſler, in the peace of God and of our ſaid lord the 
king then and there being, violently and felonionfly did make an aſſault, and 
her the ſaid A. I. againſt the will of her the ſaid A. I. then and there felo- 
mouſly did raviſh and carnally kn; againſt the peace of our ſaid lord the 
king, and ag ainſt the form of the ſtatute in ſuch caſe made and provided. 


' Recognizance. 


1 Recognizance is a bond of record, wg! bn, the recognizor to what it ;s 
\ owe a certain ſum of money to ſome other; and the acknow- : 

ledging of the ſame is to remain of record; and none can take it but 

only a judge or officer of record. Dal. c. 168. 

2. And theſe recognizances, in ſome caſes the juſtices of the peace are In hat 1 
enabled to take by the expreſs words of certain ſtatutes: but in other it may be 
caſes (as for the peace and good behaviour, and the like) it is rather in taken. 
congruity, and by reaſonable intendment of law, than by any expreſs 
authority given them, either by their commiſſion, or by the ſtatute law. 

Crom. 125. Dalt. c. 168. 

But whereſoever any ſtatute giveth them power to take a bond of 
my man, or to bind over any man to appear at the aſſizes or ſeſſions, 
or to take ſuretics for any matter or cauſe, they may take a recogni- 
zance. Yea, whereſoever they have authority given them to cauſe a 
man to do a thing, there it ſeemeth they have in congruity power 

ven them to bind the party by recognizance to do it: and if the party 
| refuſe to be bound, the juſtice may ſend him to gaol. Dalt. 
c. 168. 

But he can take no recognizance but only of ſuch matters as concern 
his office: and if he doth, it ſeemeth to be void. Dal. c. 168. | 

3- Every obligation and recognizance, taken, by juſtices of the peace, The form of 
muſt be made to our lord the king ; on pain of impriſonment of any per- tt. 
ſon that ſhall take it otherwiſe. Dalt. c. 168. 5 

It muſt alſo contain the name, place of abode, and trade or calling, 
both of principal and ſureties, and the ſums in which they are bound. 

Barl. Recog. | | | 

And it is moſt commonly ſubject to a condition, which is either indor- 
ſed, or under written, or contained within the body of it; upon the 
performance of which the recognizance ſhall be void. id. 

4. When the parties are to enter into recognizance, call them by their Manner of 
names thus: © You A. B. acknowledge to owe to our ſovereign lord the taking it. 

* king, the ſum of — And you C. D. acknowledge to owe to our 
* ſovereign lord the king, the ſum of to be levied of your reſ- 
pective goods and chattels, lands and tenements, for the uſe of our 
* faid lord the king, his heirs and ſucceſſors, if default ſhall be made p 

| | GY 3-6 | Cc 


How to be 
certined, 


How diſ- 
charged, 


becauſe not punctually complied with, yet if the party appears and _ 


Recoqnizance. 


<« the condition following; that is to fay, if you the faid A. B. ſhall 
% make default in appearing, &c.” But the parties need not to ſign 
it. id. 

And it is uſual for the juſtices to mark at the foot of the. examination 
A. B. in 401. to appear, Sc.“ And from ſuch ſhort nate to make out 
a record afterwards. id. 

Yet the recognizance is a matter of record preſently, ſo ſoon as it is 
taken and acknowledged, although it be not made up. Dal. c. 168. 

Lord Coke (1 Inſt. 260.) fays, that a record is a memorial or remem. 
brance in rolls of parchment, &c. From whence it ſeemeth that a recog- 
nizance ought to be ingroſſed on parchment, perhaps for this reaſon, be. 
cau'e parchment is more durable than paper; but ſince there is no law 
prohibits it to be ingroſſed on paper, it ſcemeth that if it ſhall be on pa. 
per only, and not on parchment, it is good in law. 

And when, it is made up, if the juſtice ſhall only ſubſcribe his name, 
without his ſeal to it, this 1s well enough; and that may be in either of 
theſe ſorts, acknowledged before me J. P. or only to ſubſcribe his name thus, 
J. P. Dalt. c. 176. 

5. The juſtices ſhall certify their recognizances for keeping the peace, 
to the next ſeſſions, that the party may be called; and if he make de- 
fault, the default ſhall be recorded, and the recognizance, with the re. 
cord of the default, ſhall be ſent and certiſied into the chancery, kipg's 


bench, or exchequer. 3 H. 7. c. 1. | 
But in caſes of felony, the recognizances are to be certified to the ge- 


neral gaol delivery. | 
6. H. 7 Ann. Q. and Lord Drummond. Lord Drummond ſtood bound 


by recognizance to appear in the court of king's bench the firſt day of the 


term; and Sir Simon Harcourt excuſing his non-appearance by reaſon of 


fickneſs, moved that his recognizance might be diicharged, the attorney 
general having orders, and being in court conſenting thereto. But Holt 
chief juſtice ſaid, notwithſtanding ſuch conſent, my lord Drummond not 
appearing in perſon, the court could not diſcharge the recognizance, but 
ſaid, they could reſpite it till the next term; which was done according- 
ly. .11 Mod. 200. ES 
E. 12 Ann. E. and Ridpath. Ridpath entered into a recognizance with 
ſureties to appear the firſt day of the term to anſwer (generally), and in 
the mean time to be of good behaviour, and not to depart without leave 
of the court. An information was preferred againſt him by the attorney 
general; who, for ſome defect in the pleading, entered a nolle proſcqui, 
and then exhibited a new information. 'The court was of opinion, that 
the recognizance extended to all crimes whatſoever that he ſhould be 
charged with; and that if it ſhould have relation to any particular crime 
only, it muſt be mentioned in the recognizance, which in this caſe is 
only to anſwer generally; that the inconvenience is not ſo great as is pre- 
tended, the bail in this caſe, being bound in a ſum certain, and not to 


ſtand in the place of the principal, as in civil caſes; and that the nal 


proſequi is neither a bar nor difcharge. 10 Mad. 1 52. 


H. 1 G. K. and Tomb. If a recognizance is eſtreated in the exchequer, 
$ 


8 


Recognizance, 


his trial next ſeſſion, he may compound for a very {mall matter in the 
court of exchequer ; becauſe the effect, though not the exact form of 
the recognizance, 15 complied with. The judges of oyer and terminer 
are the proper judges, Whether recognizances "_ to be eſtreated 


or ſpared; and it is for the advantage of publick juſtice, that the 

ſhould have ſuch power, if upon the a doth rd th & 4 caſe x Wing 

fit. 10 Mod. $7 | T , 
And by parity of reaſon it ſhould ſeem, that the juſtices of the-pe 

in the quarter-ſeſſions. ſhould have the like power 15 reſpect of oo 

cognizable there. | 757 | en 
The conditions of recognizances, in all the variety of caſes, are inter- 

ſperſed under their proper titles. | 28 i 


Recognizance with ſureties. 


— 


Dublin, E it remembered, that on the - day in the 
—— year of the reign of our lord George the third g 
Great Britain, France, and Ireland, King, defender of the faith, and 10 
firth, A. O. of ———— in the county afarefaid, yeoman, and A. 8. of 
ii the county aforeſaid, taylor, and R. 8 „ —— mn the cgunty 
afore/aid, labourer, perſonally came before me J. P. eſquire, one of the juſtices 
of our ſaid lord the king, ig ned 10 keep: the peace in the {aid county, and ac- 
knowledged themſelves to owe to gur faid lord the king ; that is to ſay, 
the ſaid A. O. the ſum of 201. and the ſaid A. S. and B. S. each the {um 


if 101. ſeparately, of god and lawful money of Great Britain, 79 be made 


and levied of their goods and chattels, lands and tenements reſpeftively, to | 

ye of our [.id lord the king, his heirs and ſucceſſors, if 'the fad A. 6 

ſhall make default in the condition hereon endorſed [or, Here- under written.] 
Acknowledged before me TE : | 


Recognizance without ſureties. 


Dublin. E it remembered, that on the — — day of —— in the 
— ear of the reign of our lord Gorge the third of 
Great Britain, France, and Ireland, xing, defender of the faub, and ſo forth, 
A. O. off . in the ſaid county, yeoman, perſonally came before me 
J. P. eſquire, one of the juſtices of our ſaid lord the king, aſſigned to keep the 
peace in the ſaid county, and acknowledged himſelf to owe to our ſaid lord the 
king, 10 l. of 700d and lawful money of Great Britain, 20 be made and levied of 
his goods and chattels, lands and tenements, t9 the uſe of our ſaid lord the king, 
his heirs aad ſucceſſors, if he the ſaid A. O. ſhall fail in the condition under 
written [or, indorſe d]. J. P. 


The condition of the abovetvritten [or, within written] recognixance 1s fuch, 
that if the abovebound A. O. fall ———— Then the ſaid recognizance 


to be void, or elſe remain in its force. 
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What is a 
reſcous. 


When it ſhall 
be tried, 


' Inditment, 


Puniſhment, . 


Outlawry. 


particular ſtatutes, which belong not to this general title. 


- Reſcue. 


1. JRESCOUS is an antient French word, coming from reſcourrer 
| that is recuperare, to recover; and ſignifies a forcible ſetting at l. 
wy againſt law, a perſon arreſted by the proceſs or courſe of law. 
1 i. 160. 4 AP TL wit IN TN 

1 that it is neceſſary, that the reſcuer ſhould have knowledge 
that the perſon is under arreſt for a criminal offence, if he be in the cu. 
tody of a private perſon; but if he be in the cuſtody of an officer, there 
at his peril he is to take notice of it. 2 H. H. 606. 

But it is ſaid, that to reſcue a felon taken on a general warrant, to an. 
ſwer what ſhell be objected againſt him, no cauſe being expreſſed in the 
warrant, is not felony. 1 H. H. 578. 

Nor unleſs a felony hath been really done. Hale's Pl. 116. 

2. Although a 10 breaker may be arraigned for that offence, before 
he be arraigned of the crime for which he was impriſoned ; yet he, who 
reſcues one 1mpriſoned for felony, cannot, according to the better opinion, 
de arraigned for ſuch offence as for felony, till the principal offender be 
attainted ; but he may be immediately proceeded againſt for a miſpriſion, 
if the king pleaſes. 2 Haw. 140. 7. 210. / 8. | 

And therefore if the principal die before the attainder, he ſhall be 
fined and impriſoned. Hale's Pl. 116. 

Alſo, if the principal be found not guilty, or guilty of a crime not 
capital, the reſcuer ought to be diſcharged of felony, but he may be 
fined for the miſdemeanor. 1 HF. H. 598, 599g. 

3. An inditment of reſcous, muſt ſet forth the nature and cauſe of the 
impriſonment, and the ſpecial circumſtances of the fact in queſtion, 
2 H. H. 140. n. 209. / 5. | 

4. A hindrance of a perſon to be arreſted, that has committed felony, 
is a miſdemeanor, but no felony ; but if the party be arreſted, and then 
reſcued, if the arreſt was for felony, the reſcuer is a felon ; if for treaſon 
a traytor ; if for treſpaſs, fineable. Hale's Pl. 116. 2 Haw. 140. 
n. 210. % 7. 

There are alſo ſpecial penalties enacted for reſcuing offenders againſt 


— — 2 


Spe Rn als reer 


5. Although the felony for which a man 1s arreſted, be not within 
clergy ; yet the reſcuing him is within clergy. 1 H. H. 599, 607. 
6. Upon the return of a reſcous, proceſs of outlawry ſhall iſſue. 2 
Haw. 302. n. 429. | 


Indictment 


- Recognizance. | 691 


indiäment for a reſcue. 


HE jurors for our lord the king upon their oath preſent, that on the 
| a4ay / in the — —— year of the reigu of J. P. 
eſquire, one of the juſtices of our ſaid lord the king, afſigned to keep the peace in 
the ſaid county, and alſo to hear and determine divers felonies, treſpaſſes, and 
other miſdemeanors in the ſaid county committed, did make, direct, and deliver 
a warrant or precept in writing, to A. C. of m the ſaid county, yeoman,” 
conſtable of the town of ——— aforeſaid in the county aforeſaid ; by which ſaid 
warrant he the ſaid A. C. the conflable aforeſaid, was commanded to take the body 
of A. O. late of — yeoman, and bring, and have him the ſaid A. O. be- 
fore the ſaid J. P. to be examined by him the ſaid J. P. concerning an aſſault ſaid 
1 have been committed by hum the ſaid A. O. upm A. I. of yeoman, 
which ſaid A. C. the conſtable aforeſaid, afterwards, that is to ſay, on the 
day of in the year aforeſaid, at — aforeſaid, in the county. 
aforeſaid, by virtue of the ſaid warrant, did take and arreſt him the ſaid A. O. 
; fir the cauſe aforeſaid, and him the ſaid A. O. in his cuſtody by virtue of the ſaid 
warrant then and there had and that the ſaid A. O. late of — afore- 
| ſaid, in the county aforeſaid, yeoman, and B. O. late of the ſame, yeoman, well 
kuwing the ſaid A. O. jo to be arreſted, as aforeſaid, at aforeſaid, in 
the county aforeſaid, with force and arms, in and upon the ſaid A. C. the conſtable 
aforeſaid, then and there being in the peace of God and of our ſaid lord the king, 
and in the execution of his ſaid office then and there being, did make an aſſault, 
and him the ſaid A. C. then and there did beat, wound, and ill treat; and that 
the ſaid B. O. him the ſaid A. O. out of the cuſtody of the ſaid A. C. and 
wainſt the will of the ſaid A. C. then and there with force and arms unlawfully 
| did reſcue and put him at large to go where he would; and the ſaid A. O. himſelf 
out of the cuſtody of the ſaid A. C. and againſt the will of the ſud A. C. then and 
there with force and arms, unlawfully did reſcue, and eſcape at large, where he 
wwld go; in contempt of our ſaid lord the king and his laws, to the great damage 
of the ſaid A. C. to the evil example of all others in the like caſe offending, and 
arainſt the peace of our ſaid lord the king, his crown and dignity. ; 


Reſtitution of ſtolen goods. 


HERE are three means of reſtitution of goods, for the party from 

whom they were ſtolen; 1. By appeal of robbery or larceny. 2. 
By the ſtatute of the 28 H. 8. c. 10. And, 3. By the courſe of the 
common law. 1 H. H. 538. | 


1. Upon an appeal of robbery or larceny. | 
thereupon, reſtitution of the goods contained in the appeal, was t 
de -made to the appellant ; for it 1s one of the ends of that ſui 


1H. H. 8. FS 1 5 2 SN | 
F * And 


If the party were convict Rellitutioa 
to upon an ap- 
t peal. 
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Reſtitution by 
the ſtatute of 
28 H. 8. 


Neſtitutton bf ftoken goods. 

And hence it is, that if an appeal of felony or robbery, the appel. 

lant omit any of the goods ſtoten ſrom him, they are forfeit and confic. 
cate to the king. 1 H. H. 538. 

And thi appeal muſt be upon freſh ſuit ; and though anciently the 

law was ſtrict herein, as to the time and manner of the purfuit and 

apprehending of the felon, yet the law is now more liberal. 1 HF. . 


o. | 
por if the felon be taken by any others, as by the fheriff, yet if the 
party robbed come within a year after, and give notice of the feloqy, 
and enter his appeal, this is a freſh ſuit, if he uſed his diligence ſhortly 
after the felony to have taken him. 1 H. H. 540. 

If a felon waive the goods ftolen, without any purſuit after him, 
thoſe goods are not in law waived, nor forteit to the king or lord 
of a franchiſe ; but if he walve them upon a purſuit of him, then 
they are waived in law, and forfeit to the king or lord of the liberty, 
1 H. H. 541. | 

And this forfeiture is not like a ſtray, where though the lord may 
ſeize, yet the party who is the owner may retake them within the year 
and day; but here the true owner cannot feize his own goods, though 
upon freſh ſuit within the year and day. 1 H. H. 541. | 

But yet this is not an abſolute loſs of the owner's goods, but rather 
an expedient, ſettled by law, to drive the owner to convict the felon 
by proſecuting his appeal ; and therefore if he make freſh ſuit, and pro- 
ſecute his appeal; and the felon be thereupon convi& or attaint, and 
the ſreſh ſuit be inquired and found; by verdict or inqueſt of office, 
he ſhall have reſtitution of the goods ſo waived. 1 H. H. 541. 

2. By the ſtatute of the 28 H. 8. c. 10. Which ſtatute introduced a 
new law for reſtitution ; for before this ſtatute there was no reſtitution 
upon an indictment, but only upon an appeal: Which ſaid ſtatute enact- 
eth as follows: 


Vany felon do rob or take away any man's money or goods, and there be 
indicted, and arraigned, and found guilty, or otherwiſe attainted, by reaſon of 
evidence given by the party robbed, or owner of the money or goods, or by any 
other by their procurement; then the party robbed, or owner of the goods, ſpall 
be reſtored to ſuch his money or goods : and as well the juſtices of gaol delivery, 
as other juſtices before whom the felon ſhall be found guilty, or otherwiſe attaint- 
ed, may award a writ of reſtitution, in like "manner as if the felon were di- 
tainted on appeal. = | 

Found guilty or otherwife 'attainted] By this it ſeems queſtionable, 
whether the party be intitled to reſtitution, upon the defendant's ſtand- 
ing mute; in which caſe he is neither found guilty, nor otherwiſe at- 


tainted. 2 H. H. 332. 5 


Or otherwiſe attainted] If the owner prefers a bill oſ indictment, 
which is found, and the felon flies, and is outlawed, the owner ſuall 


have reſtitution ; for he gave evidence upon the indictment, _ 
| though 


—_— , 0 
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Neſtitution of ſtolen goods, 


though it be not a conviction, is the ground of the outlawry, which is 
an attainder. 1 H. H. 545. | 


The party robbed, or owner | Therefore if the ſervant be robbed of 
the maſter's money, or his {ſervant by his procurement, give evidence, 
and convict the felon, the maſter ſhall have a writ of reſtitution, if 
it appear upon the indictment and evidence, that it was the maſter's 
money; for the ſtatute gives reſtitution to the party robbed, or owner. 


1 H. H. 542. 


Or owner] It the teſtator is robbed, and the thief is convict upon 
the procurement of the executor ; ſuch executor ſhall have reſtitution; 
for this being a beneficial Jaw, ought to be conſtrued beneſicially, ſo as 
to extend to executors and adminiſtrators. 3 Ju. 242. 


Shall be reftored ] It goods be ſtolen, and not waived in flight, nor 
ſeized by the king's officers, or lord of the manor, nor ſold in open 
market, the owner may take them again, without any writ of reſtitu- 
tion, or may bring his action for them; and this, although he doth not 
proſecute the offender. 2 Haw. 168. n. 248. Keroli. 48. 

But otherwiſe, it the goods be waived by the felon in his flight, or in 
caſe they be not waived, yet if they be ſeized by the king's officers, 
or lord of the manor, as ſuſpecting them to be ſtolen ; there the party 
ſhall not have reſtitution, unleſs the felon be convicted at his proſecu- 
tion. 2 Haw. 168. u. 248. / 49. Kewli. 48. 

And in ſuch cafe, he ſhall have no more than what is mentioned in 
the indictment, though other goods were ſtolen at the ſame time; and 
the reaſon is, becauſe by ſuch omiſſton, the offender might have eſcaped. 


Kely 49. 1 H. H. 545. | 


To ſuch his money or goads | A man ſtole, cattle, and ſold them in open 
market; the ſheriff ſeized the thief and the money, and he was convicted 
and hanged at the proſecution of the owner of the cattle, and he had 
reſtitution of the money; for though the ſtatute gives power to the juſ- 
tices to award reſtitution of the money or goods /talen, and though the 
money in this caſe was not ſtolen, yet becauſe it did ariſe by ſtealing, 
it ſhall be within the equity, though not in the very words of the ſta- 
tute. Noy 128. | | : 

But it hath been a great queſtion, if goods be ſtolen, and by the thief 
ſold in a market overt, whether the thief being convicted upon the evi- 
dence of the party robbed, he ſhall have reſtitution upon this ſtatute of 


the thing ſold or not, the buyer not being privy to the felony : But lord 


Hale argues ſtrongly, that he ſhall have reititution, notwithſtanding the 
fale in market overt of the goods ſtolen. I. Becauſe this act was made 
to encourage perſons robbed, to purſue malefactors, and therefore they 
have an rence of reſtitution; and it would be ſmall encouragement 
if a thief by ſale in a market overt, which is every day almoſt in every 
ſhop in London, ſhould clude it. 2. Becauſe the man that is robbed, 
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is robbed againſt his will, and cannot help it; but the buyer of ſtolen 
goods may chuſe whether he will buy, or if he buy, may yet refule tg 
buy, unleſs well ſecured of the property of the goods, or knowing the 
owner. 1 H. H. 542, 3, 4. 2 Haw. 170. i. 250..f. 54. Keihy. 48, 
Loft. 88. 


In like manner as if the felon were attainted on appeal ] And yet, upon 
this ſtatute, if the offender be convict upon the evidence of me 
party robbed, or owner, he ſhall have reſtit»tion, thougu there were 
no freſh ſuit, or any inquiry by inqueſt touching the ſame ; and this 
is the conſtant practice, though in caſe of an appeal it be otherwiſe, 
. H. H. 545: | 

Yet if it ſhall appear to the court, that the party hath been guilty 
of groſs neglect in proſecuting ; it ſeemeth that in ſuch caſe he ſhali not 
be intitle! to reſtitution. 2 Haw. 171. n. 251. / 56. 

3. By the courſe of the common law. If the owner takes his goods again 
of the offender, to the intent to favour him, or maintain him, this is 
unlawful, and puniſhable by fine and impriſonment; but if he take 
them again without any ſuch intent, it is no offence. 1 H. H. 546. 

But after the felon is convicted, it can be no colour of crime to 
take his goods again, where he finds them; becauſe he hath purſued 
the law upon him, and may have his writ of reſtitution, if he pleaſe, 
i H. H. 546. | 


By 23, 24 G. 3. cap. 45. ſet. 9. Any perſon publickly advertiſing a 
reward with no queſtions aſked for return of things ſtolen or loſt, or 
making uſe of any words in ſuch advertiſement purporting that fuch 


reward ſhall be given or paid without ſeizing or making enquiry after 


the perſon producing ſuch, or promiſing or offering in any ſuch adver- 
tiſement to return to any pawn-broker or other, who may have bought 
or advanced money by way of loan upon ſuch thing fo ſtolen or loſt, 
the money ſo paid or advanced, or any other ſum or reward for 
return of ſych thing, and any perſon printing or publiſhing ſuch ad- 


vertiſement, ſhall reſpectively forfeit fifty pounds for every ſuch offene 


to any perſon, who ſhall ſuc. 


Viot, rout, and unlawful afſembly. 


J. What ts a riot, rout, or unlawful aſſembly. 

II. How the ſame may be reſtrained by a private perſon. 
III. How by a conſtable, or other peace officer, 

IV. How by one juſlice. 

V. How by two juſtices. 

VI. How by proceſs out of cbancery. 


J. What is a riot, rout, or unlawful aſſembly. 


HEN three perſons or more ſhall ufſemble themſelves together, with 
an intent mutually to affiſt one another, againſt any who ſhall oppoſe 
them, in the execution of ſome enterprize of a private nature, with force or 
violence, againſt the peace, or to the manife/t terror of the people, whether 
the act intended were of itſelf lawful or unlawful ; If they only meet to 
ſuch a purpoſe or intent, although they ſhall after depart of their own 
accord, without doing any thing, this is an unlawful aſſembly. 

If after their firſt meeting, they ſhall move forward towards the 
execution of any ſuch act, whether they put their intended pur- 
poſe in execution, or not; this, according to the general Opinion, is 


a rout : 


And if they execute fuch a thing in deed, then it is a riot. (A) 1 Haw.” 


155. u. 293. . 1. Dalt. c. 136 


Three perſons or more] And therefore if the jury do acquit all but 
two, and find them guilty, the verdict is void, unleſs they be in- 
dicted together with other rioters unknown, becauſe it finds them guilty 
of an offence, whereof it is impoſſible that they ſhould be guilty ; 
for there can be no riot, where there are not more perſons than two. 
2 Haw. 441. n, 343. | 

And infants under the age of diſcretion are not perſons within this 
deſcription, puniſhable as rioters. 1 Haw. 159. u. 299. / 14. 


Note; In 1 Haw. 156, 157, 158, 7. 293 70 297, the words more than 
three perſons are three times over inſerted inſtead of three perſons or 


more; which is only remarked as an inſtance, that in a variety of 
matter, it is impoſſible for the mind of man to be always equally at- 
tentive. | | 


Aſſemble themſelves together] It ſeems agreed, that if a number of per- 


ſons being met together at a fair, or market, or church-ifle, or on any 


other lawful and innocent occaſion, happen on a ſudden quarrel to fall 


tozether by the ears, they are not guiity of a riot, but of a ſudden af- 
tray only, of which none are guilty but thoſe who actually engage in 
it; becauſe the deſign of their meeting was innocent and lawful, 1 
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the ſubſequent breach of the peace happe ned unexpectedly, without any 

revious intention concerning it. Vet it is ſaid, that it perſons inng. 
cently aſſembled together, do afterwards upon a diſpute happening to 
_ ariſe among them, form themſelves into parties, with promiſes of my. 
tua afliſtance, and then make an affray, they are guilty of a riot; he. 
cauſe upon their confederating together with an intention to break the 
peace, they may as properly be ſaid to be aſſembled together for that 
urpoſe from the time of ſuch confederacy, as if their firſt coming to- 
gether had been on ſuch a deſign. 1 Haw. 156. n. 294. J. 3. 


In the executirn of ſome enterprize of a private nure] It ſeems agreed, 
that the injury or grievance complained of, and intended to be re. 
venged or remedied by ſuch an aflembly, muſt relate to ſome pri. 
vate quarrel only; az the incloſing of lands, in which the inhabitants 
of a town claim a right of common, or gaining the poſſeſſion of tene. 
ments the title whereof is in diſpute, or ſuch like matters relating 
to the intereſt or diſputes of particular perſons, and no way con- 
cerning the publick; for wherever the intention of ſuch an aſſembly 
is to redreſs publick grievances, as to pull down all incloſures in ge- 
neral, or reform religion, and the like, it is high treaſon. 1 Haz. 157, 


n. 296. /. 6. | 


Againſt the peace, or to the terror of the people] It ſeems to be clearly 
agreed, that in every riot there muſt be ſome ſuch circumſtances, 
either of actual force or violence, or at leaſt of an apparent tendency 
thereto, as are naturally apt to ſtrike a terror into the people; as the 
ſhew. of armour, threatening ſpeeches, - or turbulent geſtures ; for every 
{uch offence muſt be laid to be done 79 the terror of the people: And from 
hence it clearly follows, that aflemblies at wakes, or other feſtival times, 
or meetings for exerciſe of common ſports or diverſions, as bull 
beating, wreſtling, and ſuch like, are not riotous. 1 Haw. 157. 
N. 295. / 5. | | 

And from the ſame ground alſo it ſeems to follow, that it is poſſible 
for three perſons or more to aſſemble together with an intention to 
execute a wrongful act, and alſo actually to perform their intended en- 
terprize, without being rioters ; as if a man aflemble a meet company, 
to carry away a piece of timber or other thing, whereto he pretends 4 
right, that cannot be carried without a great number, if the number be 
not more than are needful for ſuch purpoſe, although another man 
hath better right to the thing ſo carried away, and that this act be 
Wrong and unlawful; yet it is of itſelf no riot, except there be withal 

threatening words uſed, or other diſturbance of the peace. Dall. c. 137: 
i Daw. 157. 1. 295. , 5. | | 

Much more may any perſon, in a peaceable manner, aſſemble a meet 
company, to do any lawtul thing, or to remove or caſt down any com- 
mon nuſance: Thus every private man, to whoſe houſe or land any 
nuſance ſhall be erected, made, or done, may in peaceable manner al. 


ſemble a meet company, with neceflary tools, and may remove, pu] 
> bs or 
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or caſt down ſuch nuſance, and that, before any prejudice received 
thereby; and for that purpoſe, if need be, may alſo enter into the other 
man's ground. Thus a man erected a wear croſs a common river, where 

cople have a common paſlage with their boats, and divers did aſſemble, 
with ſpades, crows of iron, and other things neceſlary to remove the 
{aid wear, and make a trench in his land, that did erect the wear, to 
turn the water, ſo as they might the better take up the ſaid wear, and 
they did remove the ſame nuſance ; this was holden neither any forci- 
ble entry, nor yet any riot. Dalt. c. 137. 

But in the caſes aforeſaid, if in removing any ſuch nuſance, the per- 
ſons ſo aflembled ſhall uſe any threatening words (as to ſay, they will 
do it, though they die for it, or ſuch like words) or ſhall uſe any other 
behaviour, in apparent diſturbance of the peace, then it ſeemeth to be 
a riot; and therefore where there is cauſe to remove any ſuch nu- 
ſance, or to do any like act, it is the ſafeſt not to aflemble any multi- 
tude of people, but only to ſend one or two perſons, or if a greater 
number, yet no more than are needful, and only with meet tools, to 
remove, pull, or caſt down the ſame, and that ſuch perſons tend their 
buſineſs only, without diſturbance of the peace, or threatening ſpeeches. 


Dalt. c. 137. 


Whether the act intended were of itſelf lawful or unlawful | It hath been 
generally holden, that it is no way material, whether the act intended 
to be done by ſuch an aſſembly, be of itſelf lawful or unlawful ; from 
whence it follows, that if three or more perſons aſſiſt a man to make 
a forcible entry into lands, to which one of them has a good right of 
entry, or if the like in number in a violent and tumultuous man- 
ner join together in removing a nuſance, or other thing which may 
lawtully be done in a peaceable manner, they are as properly rioters, 
as if the act intended to be done by them were never ſo unlawful. . 


I H. 158. 
II. How the ſame may be reſtrained by a private perſon. 


By the common law, any private perſon may lawfully endeavour to - 
ſuppreſs a riot, by ſtaying thoſe whom he ſhall ſee engages therein, from 
executing their purpoſe, and alſo by ſtopping others whom he ſhall ſee 
coming to join them. 1 Haw. 159. u. 297. J. 11. 


TIT. Hed by a conflable or other peace officer. 


By the common law, the ſheriff, conſtable, and other peace offi- - 
cers, may and ought to do all that in them lies, towards the ſuppreſ- 
ſing of a riot, and may command all other perſons to aſſiſt therein. 


I Har. 159. ib. | 1 Sins 
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IV. How by one juſtice. 


By the 34 Ed. 3. c. 1. The juſtices of the peace ſhall have power ty re. 
train ricters, and to arre/t and chaſtiſe them according to their offence ; and 
cauſe them to be impriſoned and duly puniſhed, according to the law and cu/tom 
of the realm, and according to ad whith to them ſhall ſeem beſt to do, by their 


diſcretions and good advertiſement. 
And this ſtatute hath been liberally conſtrued for the advancement of 


juſtice ; for it hath been reſolved, that if a juſtice find perſon: riotouſly 

aſſembled, he alone, without ſtaying for his con panions, hath not only 
power to arreſt the oflenders, and bind thei to their good behaviour, 

or impriſon them if they do not offer good bail ; but Uiat he may all 
authorize others to arreſt them, by a bare verbal command. without 
other warrant ; and that by force thereof, the perſons ſo commanded 
may purſue and arreſt the offenders in his ablence, as well as preſence. 
Allo it is faid, that after a riot is over, any one juſtice may ſend his war. 
rant, to arreſt any perſon who was concerned in it, and alſo that he 
may ſend him to gaol, till he ſhall find ſureties for his good behaviour, 
1 Haw. 160. u. 299. [. 16. 

But it ſeems to be agreed, that no one Juſtice hath any power by 
force of this ſtatute, either to record a riot upon his own view, or to 
take an inquiſition thereof after it is over: alſo if one juſtice, proceed. 
ing upon this ſtatute, ſhall arreſt an innocent perſon as a ricter, it ſeem- 
eth that he is liable to an action of treſpaſs, and that the party arreſted 
may juſtify the reſcuing himſelf, bec-uſe no ſingle juſtice is by this ſta- 
tute made a judge of the ſaid offence. But if a riot ſhall be committed 
by perſons armed in an unuſual manner, contrary to the ſtatute of 
Northampton, 2 Ed. 3. c. 3. and any one juſtice acting ex is, in pur- 
ſuance of the ſtatute, ſeize the armour, and impriſon the offender, and 
make a record of the whole matter, ſuch a record cannot be trav erſed, 
becaule it is made by one acting in a judicial capacity. And for the 
ſame reaſon, it a juſtice proceeding on the ſtatute of the 5 R. 2. againſt 
forcible entries and detainers, ſhall upon his own view record a "riot, 
which ſhall be committed in the making of any ſuch forcible entry or de- | 
tainer, a riot ſo recorded cannot be traverſed. Allo if a juſtice acting 
as a judge by any ſtatute whatſoever impowering him ſo to do, make 
a record upon his view of a riot committed in his preſence, ſuch re- 
cord ſhall not be traverſed ; for the law gives ſuch uncontroulable cre- 
dit to all matters of record, made by any judge of record as ſuch, that 
it will never admit of an averment Lane the truth thereof. 1 Haw, 


160. n. 299. 22 17. 


V. How 
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V. How by two juſtices, 


r. If any rvt, aſſembly, or rout of people, againſt the law, be made; the 

juſtices, three, or tuo of them at the leaſt, and the ſheriff, or under ſheriff, 
all come with the power of the county, if need be, 13 H. 4. c 7. ſ. 1. 

Ana the king's liege people bring ſufficient to travel ſhall be 1fſiſtant to them, 
upon re1/mnable war nin, to ride with them in aid to refift ſuch riots, routs, and 
aſſemblies ; on pain of impriſonment, and to make fine and ranſom 10 the king. 2 
. 


If any riot, aſſembiy, or rout of people, againſt the law, be made] It is ſaid, 
that the juſtices are not only impowered hereby to raiſe the power of the 
county to aſſiſt them, in ſuppreſſing a riot which ſhall happen within their 
own view, or hearing, but alſo that they may ſafely do it upon a cre- 


dible information given them of a notorious riot happening at a diſtance, 


whether there were any ſuch riot in truth or not; for it may be danger- 


ous for them to ſtay till they can get certain information of the fact: 
But they ſeem to be puniſhable for alarming the county in this manner, 
without ſome ſuch probable ground of their proceeding, as would induce: 


a reaſonable man to think it neceſſary and convenient. 1 Haw. 161. 7. 
301. /. 22. 


Aſembly] It ſeems clear from hence, that if the juſtices in going towards 
the place where they have heard that there is a riot, ſhall meet perſons 
coming from thence riotouſly arrayed, they may arreſt them for being 
aſſembled together in ſuch an unlawful manner, and alſo make a record 
thereof; for the ſtatute extends to all other unlawful aflemblies whatſo- 
ever as well as to riots. 1 Haw. 161. n. ib. /. 23. 


The king's liege people], Except women, clergymen, perſons decrepit, and 

infants under the age of fifteen. 1. Haw. 161. n. ib. f. 21. 

To refit ſuch riots] And allo to arreſt the rioters, and conduct them to 
priſon. 1 Haw. 161. un. ib. ; | | | | 

2. And ſhall arreſt them. 13 H. 4. c. 7. ſ. 1. 2 

And if they ſhall eſcape, they may take them on a freſh purſuit ; but 
they cannot at another time award any proceſs againſt them on the re- 
cord, but ought to ſend the record into the king's bench,, that proceſs 
may iſſue thereon from thence: Vet there ſeems to be no doubt, but that 
they may arreſt them for their treſpaſs on the aforeſaid ſtatute of the 34 
Ed. z. in order to compel them to ſind ſureties for their good behaviour. 
I Haw. 162. n. ib. ſe 24. | 

3. And the ſame juſtices and ſheriff, or under ſheriff, ſhall have power 10 
record (B) that which they ſhall find ſo done in their preſence again/t the law : by 
which record the offenders ſhall be convict in the ſame manner and form as Is con- 


tained in the latute of forcible entries. (C). 13 H. 4. c. 7. J. 1. Shall 
all 
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Shall have power to record | And this they may do, whether the ofq 
ers be in cuſtody at the ſame time, or have eſcaped. 1 Haw. 161, , 


301. /. 24. 


Shall be conviqt] And it ſeemeth to be certain, that the record ot 1 
riot, expreſly mentioned to have happened within the view of the juſtice 
by whom it is recorded, is a conviction of ſo great authority, that it can 
no way be traverſed, however little ground of truth there might be to 
aſlirm, that any riot at all was committed, or however innocent the 
parties may be of the fact recorded againſt them. 1 Hato. 162. 1. 02, 
. 

4 3 it ſeemeth clear, that if in ſuch a record of a riot it be con. 
tained, that the party was guilty therein of a telony, or maim, or reſcous, 
the party ſhall be concluded thereby as to the riot only, and not as to any 
of the other matters; becauſe the juſtices have by this ſtatute a judicial 
authority over no other offences, except riots, routs, and unlawful af. 


ſemblies. 1 Haw. 162. . ib. 26. 


And inaſmuch as ſuch a record 1s a final conviction of the parties, as to 
all ſuch matters as are properly contained in it, it ought to be certain 
both as to the time and place of the offence, and the number of perfons 
concerned therein, and the ſeveral kinds of weapons made uſe of by 
them, and all other circumſtances of the fact; for ſince the parties are 
concluded from denying the truth of ſuch a record, and have no other 
remedy to defend themſelves againſt it, but only by advantage of the 
inſufficiency of what is contained in it, they may juſtly demand the he- 
neſit of excepting to it, if it do not expreſly ſhew, both that they are 
guilty within the meaning of the ſtatute, and alſo how far they are gull. 
ty, and that the juſtices have purſued the power given them by the faid 
ſtatutes : and from the fame ground it ſeems alſo to follow, that ſuch a 
record may be excepted againſt, it it do not appear to have been made 
by the ſheriff or under ſheriff in concurrence with the juſtices. 1 Hau. 
162. 1. ib. ſ. 27. | 

And this record ought to remain with one of the juſtices, and ſhall 
not be left amongſt the records of the ſeſſions, it being made out of 
ſeſſions, and not appointed to be certified thither. Dalt. c. 82. 


In the ſame manner and form as is contained in the ſtatute of forcible entries | 
That is, the ſtatute of the 15 R. 2. c. 2. And hereupon it is faid, 
that the offenders being under the arreſt of the juſtices, and alſo con- 
vided by a record of their offence, ought immediately to be committed 
to gaol by the ſame juſtices, till they ſhall make fine and ranſom to the 
king; which can be aſſeſſed by no other juſtices of the peace, except 
thole by whom the record of the offence was made. 1 Haw. 162. . 
. . 38. | | rd 

* this ſine, Mr. Dalton ſays, the juſtices ſhall cauſe to be eſtreated 
into the exchequer, that ſo it may be levied to the king's uſe; and then 


they are to deliver the offenders again. Dali. c. 82. 


But Mr. Hawkins ſays, that it hath been queſtioned whether the 
juſtices can ſafely diſmiſs the offenders upon their paying ſuch a * 8 


Riot, rout, &c. 

ſhall be impoſed upon them, without ſome judgment for their impriſon- 
ment as well as fine; becauſe it is enacted by the 2 H. 5. c. 8. that ſuch 
rioters attainted of great and heinous riots, ſhall have one whole year's 
impriſonment at the leaſt, without being let out of priſon by bail or 
mainprize; and that the rioters attainted of petty riots, ſhall have im- 
priſonment as beſt ſhall ſeem to the king or to his council. 1 Haw. 164. 
n. 304. J. 35. | | 

4. And if the offenders be departed before the coming of the ſaid juſtices and 
ſheriff or under ſheriff, the ſame juſtices, three or two of them, ſhall diligently 
inquire (D) within a month after ſuch riot, aſſembly, or rout of people ſo made, 
and thereof ſhall hear and determine according to the law of the land. 13 H. 


4 c. 7. . 1. 


The ſame juſtices] It is generally ſaid, that any juſtices of the county 
may take ſuch an inquiry, whether they dwell near the place where the 


riot happened, or ac a diſtance, or whether they went to view the riot 


or not ; for the ſtatute ought to be conſtrued as largely as the words will 
bear, in favour of the juſtices power in the ſuppreſſing of ſuch riots ; 
and therefore thoſe words in the ſtatute that e ſame juſtices ſhall inquire, 
ought to be thus expounded, that the ſame juſtices who were before 


impowered to raiſe the poſſe, ſhall inquire, and that is, any juſtices in 


the county. 1 Haw. 163. u. 303. /. 32. 


Shall diligently inquire |] That is, by a jury : In order to which, it is 
enacted by the 19 H. 7. c. 13. that the ſheriff, on their precept direct- 
ed to him, ſhall, on pain of 20/. return 24 perſons, whereof every of 
them ſhall have lands and tenements within the ſhire, to the yearly value 
of 20s. of charter land or freehold, or 26s. 8 d. of copyhold, or of both, 
over and above all charges : And he ſhall return upon every juror in iflues, 
at the firſt day 20s. and at the ſecond 40s. 

Note ; Charter land had its name from a particular form in the charter 
or deed, which ever ſince the reign of H. 8. hath been difuſed. 1 In. 6. 


Within a month] That is, if they do not make inquiry within a month, 
they are puniſhable for the neglect ; yet they may inquire after the month: 
for the lapſe of a month doth not determine their authority, but only 


ſujects them to a penalty. 2 Salk. 593. 


| Shall hear and determine according to the law of the land] And therefore 
they may award proceſs under their own teſte, againſt thoſe who ſhall be 


indicted before them of any of the offences above-mentioned, according 


to the form of this ſtatute ; and alſo may award the like proceſs for the 
trial of a traverſe of ſuch an inquiſition; and do all other things in re- 
lation thereunto, which are of courſe incident to all courts of record. 
I Haw. 163. n. 304. /. 34. | | 3 BED. 

And the riot being ſo found by inquiſition, the juſtices muſt make 


a record thereof in writing of ſuch their inquiry or preſentment found 
| ; 4 Y before 
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be ſent into the King's bench to be tried. id. 1. 3. 


certificate certify the names of the maintainers and embracers, with their miſqe- 


both of the riot and maintenance. 1 Haw. 165. u. 306. / 43. 


Riot, rout, &c. 
before them ; which record alſo is to remain with one of the juſtices, 
Dalt. c. 82. 24 | 
5. And if the truth cannot be found in the manner as is aforeſaid, then with. 

in a month then next following, the juſtices, three, or two of them, and the 
ſheriff or under ſheriff, ſhall certify before the king and his council, all the deed 
and circumſtances thereof ; which certificate ſhall be of the like force as the pre. 
entment of 12 men; upon which certificate the offenders ſhall be put to anſwer 
and ſhall be OR according to the diſcretion of the king and his council, 
13 Hñ. 4 c. 7. l. 2. 

% nd if they do traverſe the matter ſo certified, the certificate and traverſe ſhall 


And if the offence be not found, by reaſon of any maintenance or embracery 9 
the jurors, then the ſame, juſtices and ſheriff or under ſheriff ſhall in the ſame 


meanors. 19 H. 7. c. 13. 


Shall certify] And it ſeemeth certain, that ſuch certificate, being in 
nature of an indictment at the common law, ought to comprehend the 
certainty of time, place, and perſons, and other material circumſtances, 


Before the king and his council} It ſeems clear, by the council being here 
diſtinguiſhed both from the chancery and king's bench, that the certifi. 
cate ought to be made to the privy council board, and not to either of 
thoſe courts, which in ſome ſtatutes relating to judicial proceedings are 
taken for the king's council. 1 Haw. 165. 7. ib. ,. 41. 

6. And the ſaid juſtices and other officers ſhall execute their offices aforeſaid at 
the king's coſts, in going and continuing in doing their ſaid offices, by payment 
thereof to be made by the ſheriff by indentures betwixt the ſaid ſheriff and juſtices,. 
and other officers aforeſaid, whereof the ſheriff” upon his account in the exchequer 
ſhall have due allowance. 2 H. 5. c. 8. 


In order to the defraying of which, the faid ſtatute directs the fines of 
the offenders to be inlarged, and thereout the ſheriff may pay the 
charges of the ſaid juſtices ; and of the jury, that is, for their diet; 
and the ſheriff*s fees, and the like. Dalt. c. 82. 

7. And the juſtices dwelling nighe/t in the county, where ſuch riot, aſſen- 
bly, or rout ſhall be, together with the ſheriff or under ſberiſt, ſhall do exec. 
tion of 00 ſaid ſtatute of the 13 H. 4. every one upon pain of 100l. 10 the 
king. 1. 4. | 


The juſtices dwelling nighe/t] Although theſe only are liable to this penal- 
ty, yet if any others on notice ſhall negle& to ſupply their default, they 
are fineable at diſcretion. 1 Haw. 166. u. 307. /. 48. 

But if any juſtices, who do not dwell neareſt to the place, do actually 
execute the ſtatute, they excuſe all the reſt. 1 Haw. 165. u. ib. 46. 


Dwelling nigheſt in the county] Therefore if they dwell nigheſt, but in 
another county, they are-not in danger of this penalty. 1 Haw. 166. N. 


ib. fe 45. 


Shall 
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Shall do execution of the ſaid /tatute] That is, in the whole, and not in 
part only ; as by recording a riot, and not committing the parties. 


1 Haw. 166. n. 307. J. 50. 
VI. How by proceſs out of chancery. 


By the 2 H. 5. c. 8. If default be found in the two juſtices, ſheriff, or under 
ſheriff, then at the inſtance of the party grieved, a commiſſion ſhall be iſſued 
under the great ſeal, to inquire as well of the truth of the caſe for the complai- 
nant, as of ſuch default. x | 

And by the 2\H. 5. c. 9. and 8 H. 6. c. 14. Rioters ſhall be taken by 
writ and proclamation out of chancery, on ſuggeſtion of two juſtices and the ſhe- 
riff, of the common fame of ſuch riot. 


A. Indiament ſor a riot. 


Dublin. HE jurors for our lord the king upon their oath preſent, that A. 

| O. late of the pariſh of in the county of yeoman, 
B. O. late of the ſame, yeoman, C. O. late of the ſame, yeoman, and divers 
other perſons (to the jurors aforeſaid as yet unknown) on the 
— in the — year of the reign of — at the pariſh afore- 
ſaid, in the county aforeſaid, with force and arms, unlawfully, riotouſiy, and 
routouſly did afſemble and gather together, to diſturb the peace of our ſaid lord the 
king ; and ſo being then and there aſſembled and gathered together, in and upon 
one A. I. in the peace of God and of our ſaid lord the king then and there being, 
unlawfully, riotouſly, and routouſly, did .make an afſault, and him the ſaid 
A. I. then and there unlawfully, riotouſly, and routou/ly did beat, wound, and 


ill treat, and other wrongs to the ſaid A. I. then and there unlawfully, riotouſly, 
and routoufly did; to the great damage of the ſaid A. I. and againſt the peace 


of our ſaid lord the king, his crown and dignity. 


B. Record of a riot on view. 


Dublin. E it remembered, that on the 


eſquires, two of the juſtices of our ſaid lord the king, aſſigned to keep the peace 
in the ſaid county, and A. S. knight, ſheriff of the ſaid county, at the complaint 
and requeſt of A. I. of —— in the county aforeſaid, yeoman, in our proper 
perſons have come to the manſton-houſe of him the ſaid A. I. in aforeſaid, 
and then and there do find A. O. of - - yeoman, B. O. of 


of our ſaid lord the king to us unknown, to the number of 11 perſons, in a war- 
like manner arrayed, to wit, with clubs, ſwords, and guns unlawfully, riotou/ly, 
and routoufly aſſembled, and the ſame houſe beſetiing, many evils againſt him 
the ſaid A. 1. threatening, to the great diſturbance of the peace of our ſaid lord 
the king, and terror of his people, and azain/t the form of- the ſtatute in that 


aſe made and provided. And therefore we the aforeſaid J. P. K. P. and A. S. 


41 2 the 


day of 


day of - in the” 
year of the reign of —— We J. P. and K. P. 


yeoman, 
C. O. of — yeoman, and other malefactors and diſturbers of the peace 
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the aforeſaid A. O. B. O. and C. O. do then and there cauſe to be arreſted 
and to the next gaol of our ſaid lord the king in the county aforeſaid to be con. 
veyed, by our view and record of the unlawful aſſembly, riot, and rout afore, 
aid convicted, there to remain every and each of them reſpectively, until they 
ſhall ſeverally and reſpectively have paid to our ſaid lord the king the ſeveral 
ſum of 10l. each, which we do impoſe upon them and every of them ſeparatel; 
for their ſaid offence. In teſtimony whereof, to this our preſent record we d. 
put our ſeals, Dated at aforeſard, the day and year aforeſaid. 


C. Commitment of the rioters upon view. 


Dublin. I P. and K. P. e/quires, two of the juſtices of our lord the king, 4ſ. 
+ Signed to keep the peace within the ſaid county, and A. S. knight, 


fheriff of the ſaid county , To the keeper of the gaol of our ſaid lord the king at 
in the ſaid county, and to his deputy and deputies there, and to every 


of them greeting. 


Whereas upon complaint made unto us by A. I. of ———— yeoman, wwe did 
this preſent — —— day of ——— go to the houſe of the ſaid A. I. ut 
- aforeſaid, and there did ſee A. O. of —=- yeoman, B. O. of 

— eoman, C. O. of ——— yeoman, and other malefactors 10 u; 


unknown, aſſembled together in an unlawful, routous, and riotous manner, 1 
the terror of the people, and againſt the peace of our ſaid lord the Ring, and 
againſt the form of the flatute in that caſe made and provided. We do there- 
fore ſend you, by the bringers hererf, the bodies of the ſaid A. O. B. O. and 
C. O. convicted of the ſaid riot, rout, and unlawful aſſembly, by our own view, 
teſtimony and record; commanding you in the name of our ſaid lord the king, 
to receive them into the ſaid gaol, and them and every of them reſpectively there 
ſafely to keep, until they and every of them ſhall reſpefrvely pay to our ſaid lord 
the king, the ſeveral and reſpective ſum of 101. each, which we have ſet 
and impoſed upon them, and each and every of them ſeparately for the ſaid f 
fence. Gruen under our hands and ſeals at aforeſaid, in the county afore- 


ſaid, the diy and year aforeſaid. 


D. Precept to ſummon a jury. 


Dublin. I P. and K. P. e/quires, two of the juſtices of our bord the king, 
„ affigned to keep the peace in the county aforeſaid, and alſo 19 hear 
and determine divers felontes, treſpaſſes, and other miſdemeanors in the ſaid 


county committed, to the ſheriff of the ſaid county greeting. On the behalf of our 
Said lord the king we command you, that you cauſe to come before us at 


in the county aforeſaid, on the day of ——— next enſuing, 24 honef 
and lawful men of the county aforeſaid, every one of which have lands and 
zenements within the ſaid county 10 the yearly value of 20s. of charter land of 
freehold, or of 26s. 8d. of copyhold, or of both, over and above all charges, 
zo inquire of our ſaid lord the king, and for our indemnity in thts behalf, upon 
their oath, of certain riots, routs, and unlawful aſſemblies at ——— n he 
county aforeſaid, lately committed, as it is ſaid; And that you return upon every 


perſon ſo by you to be impannelled 205. of iſſues at the aforeſaid day, to be by them 
| | ' reſpedtruely 


— 
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reſpectively forfeited if they ſhall not appear and be /eorn t to inquire of the pre- 
miſſzs at the ſaid time and place. Aud this you ſhall in no wiſe omit, on pain of 
2ol. Gruen under their hands and ſeals at —— aforeſaid, in rhe _P 
aforeſaid, the day of - in the —— year > the reign of 


Jurors 8 | 


OU all true inquiry and preſentment make of all fuch things as ſhall 
come before you, concerning a riot, rout, and unlawful aſſembly ſaid to 
have been lately committed at in this county; you fhall ſpare no one for 
avour or affettion, nor grieve any one for hatred. or ill will, but proceed herein 
according to the beſt of your knowledge, and according to the evidence that ſhall 
be given you; $9 Help you God. 
The oath which your foreman hath taken on his part, you and every of you 
/aall well and truly — and mt on your Nl 90 "We you e 


The inquiſtion :ndiftment or 3 of the jury. 


Dublin. A N inquiſition for our lord the king, indented and taken at | 
in the county aforeſaid, the day of in the 
— year of the reign of by the oath of honeſt and lau- 
ful men of the county aforeſaid, before J. P. and K. P. eſquires, juſtices of our 
faid lord the king, aſſigned to keep the peace in the ſaid county, and alſo to hear 
and determine divers felonies, 7 7 9 2 and other miſdemeanors in the ſaid 
county committed, who ſay upon their oath aforeſard, that A. O. of = Yeo- 
man, B. O. of eoman, C. O. of - yeoman, together with other 
malefators and diſturbers of the Ng of our ſaid lord the king, to the jurors afore- 
ſaid as yet unknown, on the — day now laſt paſt at afore- 
ſaid, in the county aforeſaid, with f/ Jager and arms, 10 wit, with clubs, ſwords, 
and guns, unlawfully, routouſiy, and.,riotouſly did afſemble, ro diſturb the peace 
of our ſaid lord the king ; and ſo being then and there aſſembled and gathered 
together, the manſion houſe of A. I. yeoman, at aforeſaid, unlawfully, 
reutouſly, and riotouſly did enter, and in and upon him the ſaid A. I. then and 
there unlawfully, routouſly, and riotcuſſy did mate an aſſault, and him the 
ſaid A. I. then and there untawſully, routouſly, and riotouſly did beat, 
wound, and ill treat, in diſturbance of the peace of our ſaid. lord the king, and 
to the terror of the people, and againſt the form of the Aatute in ſuch caſe made 


and provided. 


e 905 names are hereunto ſet, the 
aboveſaid jurors, do ng this inqu; Pre 
tion true; 55 


We the Fr aboveſaid do hereby impoſe. gr. os LD 
the fines here under written, on the. „ Go Dn 9s; 
aboveſaid offenders ; | „ 
A. O. 201. | 
B. O. 9, „ | 
„G. ....:).. 
F BY 
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curity to commit the perſons ſo offending to the common gaol of 


Rivers and navigation. 


Y the act 25 G. 2. c. 10. If any perſons ſhall wiltully damage 

or deſtroy any work made for the uſe of the navigation already 
made or carrying on, or which ſhall hereafter be made or carrying on 
by virtue of this or any of the former acts, upon any navigable river, 
ſtream, canal or inland navigation in any part of this kingdom, for 
the uſe and conveniency thereof, or for preſerving the navigation 
thereof, all perſons ſo offending being thereof lawfully convicted upon 
indictment, before the judges of aſſize where ſuch works or any part of 
them lieth which ſhall be ſo damaged, ſhall forfeit treble the ſum which 
ſhall be neceflary to be laid out in repairing ſuch work which ſhall be 
ſo damaged, which ſum thall be aſcertained by the verdict of the jury 
who ſhall find any perſon guilty of any of the offences aforeſaid. 


＋ 10. 


And all perſons convicted as aforeſaid, ſhall be committed to cloſe 
confinement in the common gaol of the county, &c. where ſuch 
trials ſhall be had, and ſhall there remain without bail or mainprize 
until they pay the ſum aſcertained by the ſaid jury to the corporation, or 
to ſuch perſons as they ſhall appoint by writing under their common 
ſeal to receive the ſame, unleſs ſuch perſons ſhall be diſcharged by the 
corporation (for promoting and carrying on an inland navigation in Ireland) 
eleven or more of them being preſent, by inſtrument in writing under 
their common ſeal. pt 

And if the perſons ſo committed, ſhall, before they ſhall be releaſed 
or diſcharged' as aforeſaid, eſcape, or be ſeen at large out of ſuch gaol, 
the ſheriffs of the county, &c. to whom ſuch offender {hall be commit- 
ted, ſhall be anſwerable to the corporation for the ſum aſcertained by 
ſuch verdict, and the corporation impowered to ſue for and recover 


the ſame from ſuch ſherifts by civil bill, in cafe the ſum ſhall not exceed 


twenty pounds, and in cafe the ſum ſhall exceed twenty pounds, 
the corporation ſhall ſue for and recover the ſame from the ſheriffs 
in any court of record in the four-courts of Dublin, by action of debt, 
bill, plaint or information, wherein no effoign, &c. ſhall be allowed. 

It ſhall be lawful for the collectors of the tolls appointed by the com- 
miſſioners by virtue of the act (3 G. 2. c. 3.) who ſhall hereafter be 


appointed by the {aid corporation hereby created, for collecting the tolls 


upon all boats, veſſels, goods, merchandiſes, and paſſengers navigating 
or paſſing upon any river or canal, now or hereafter to be made na- 
vigable or paſſable in purſuance of this act or the ſaid recited act, to 
ſeize and detain any perſons whom they ſhall ſind or ſee actually com- 
mitting any of the offences before mentioned, and to carry ſuch per- 
ſons, without any neceſſary delay, before one juſtice of the peace for 
the county, Sc. where ſuch offence ſhall be committed, without any 
other authority for ſo doing, and ſuch juſtice is required to oblige 
ſuch perſons, being charged upon oath with any of the ſaid offences, to 
give ſecurity for their appearance at the next aſſiſes for the county, &c. 
where ſuch offences ſhall be committed, and for want of ſufficient ſe- 


the 
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the county where the offence ſhall be committed until they ſhall give 
ſuch ſecurity. /. 11. | 4 


Robbery, 


J. What it is. 
Il. Widening of highways to prevent robberies. 
III. Aſaulting with intent t0 rob. 
V. Levying hue and cry on a robbery committed. 
V. Hundred when liable to anſwer damages. 
VI. Manner of bringing the aftion againſt the hundred. 
VII. Damages how to be levied and applied. 
VIII. Reward for apprehending a robber. 
IX. Pardon for diſcovering an accomplice. 
X. Principal and acceſſary in robbery. 
XI. Puniſhment of robbery. | 
XII. What ſball be done with the goods of which a perſon ts robbed. 


I. What it is. 


I, HERE are two kinds of robbery ; from the per/on, and from the Two kings of 
houſe : It is the former of theſe that is treated of under this title: robbery. | 
the latter, viz. robbery from the houte, belongeth to the titles ILarcenp 
and Burglary. 5 | 
2. Robbery, lord Coke ſays, derived from the French de la robe, both Derivation of 
becauſe they bereave the true man of his robes, and alſo for that his mo- the word rob- 
ney is taken by them from ſome part of his garment, or robes about his bery. 
perſon. But in truth the word ſeems to be much ancienter than the in- 
troduction of the French into our language; and probably was deduced 
unto us through the channel of Saxony or Denmark. Robber, in the 
Saxon is regfere; in the Low Dutch, roover; in the Daniſh, roffure ; by a 
tranſmutation of the letters b, /, and v, frequent in all kindred lan- 
guages. The Gothick tranſlation of the goſpels uſeth biraubodedun to ſig- 
nify they robbed, from birauban, to rob ; which being ſtripped of the pre- 
fix augmentative is rauban. The Saxons exprefled the ſame by bereafodon, | AF 
which we ſtill preſerve when we ſay they bereaved ; and in the northern Wo | 
parts of England, the words robbing and reaving are ſtill uſed promiſcu- 
ouſly to ſignify rapine and plunder ; and when the violent winds do ſtrip 
a houſe of its thatch or covering, it is called reoving. nt | 
3- Robbery is a felony by the common law, committed by a violent .affault Pefiition ot in 
Upon the perſon of another, by putting him in fear, and taking from his perſon, robbery. Font | 
his money or other goods, of any value whatſagver. 3 Init, 68. 
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By putting him in fear] In the caſe of Macdaniel and others, at the 01; 
Baily ſeſſions in December 1755, Stephen Macdaniel, John Berry, Yang 
Eagen, and James Salmon, were indicted as acceſſaries before, to a robbe 
committed by Peter Kelly and John Ellis on the perſon of the ſaid Jang 
Salmon. The jury found a ſpecial verdict, that Kelly and Ellis were con. 
victed of the {aid robbery ; that before the robbery, all the priſoners and 
one Thomas Blee, in order to procure to themſelves the rewards given by 
act of parliament for apprehending robbers, did meet at the Bell inn in 
Holbourn, and agreed that the ſaid Blee thould procure two perſons to 
commit a robbery on the priſoner Salmon; that for that purpoſe, they 
contrived that Blee ſhould inform the perſons ſo to be procured that he 
would aſſiſt them in ſtealing ſome linen in the pariſh of St. Paul, Debt. 
ford; that in purſuance of this agreement, and with the privity of all 
the priſoners, the ſaid Blee did procure Ellis and Kelly to go with him to 
10 N in order to ſteal linen, but did not at any time before the robbery 
inform them of the intended robbery ; that they went with Blee to 
Deptford, and the priſoner Salmon being likewiſe waiting there in purſu- 
ance of the agreement, they robbed him of the money and goods men- 
tioned in the indictment : They further find, that none of the priſoners 
had any converſation with Ellis and Kelly previous to the robbery, but 
that Macdaniel, Eagen, and Berry ſaw them and. approved of them as 
proper for the purpoſe of robbing Salmon. This was argued before all the 
judges ; who were unanimouſly of opinion, that fuppoling a robbery to 
have been committed, all the priſoners were guilty as acceſſaries before, 
except Salmon who could not be acceſſary to the robbing of himſelf ; but 
foraſmuch as the goods were taken from Salmon in purſuance of the agrec- 
ment before-mentioned, they were of opinion that in legal conſtruction 
he was not robbed at all, ſince it is of the eflence of robbery, that the 
goods be taken againſt the will of the owner; altho' the circumſtance of 

utting in fear is perhaps not neceſſary to be inſerted in the indictment, at 
leaſt it need not to be ſtrictly proved, for if a man is knocked down 
without any previous warning and thereby rendered inſenſible, or it he 
manfully reſiſts and is overpowered without being under any fear at all, 
it is not the leſs robbery upon that account. And the priſoners were 


diſcharged of the indictment But afterwards an indictment was found 


againſt them, and proſecuted at the expence of the crown on the repre- 


ſentation of the judges, for a confpiracy ; in which the principal facts 


found by the ſpecial verdict in the robbery bill were charged. On this 
indictment they were all convicted; and the court gave judgment, that 
they be all-ſet in and upon the pillory twice ; that they ſtand committed 
for 7 years, and until they find ſureties for their good behaviour for 3 
years afterwards. One of them (Eagen) loſt his life in the pillory, 
through the reſentment of the populace. And on that account, the 
others did not ſtand: a ſecond time. But they were all in Newgate very 
cloſely confined in purſuance of their fentence. Pape. 121. 


And taking front his perſon] Taking a thing in a man's preſence, is in law 
a taking from the perſon. Hales Pl. 73. Str. 1015. K. againſt Francis 
and others. PE” | 5 

ö f | Thus, 


. ww — — — 


1 Robbexy, 3 nag 
Thus, if one take or drive my cattle out of my paſture, in my pre- 
ſence, this is robbery, if he make an aſſault upon me, or put me in fear. 


I Widening of highaays to prevent robberies. 


Highways leading from one market town to another, ſhall be enlarged, wood near 
ſo that there be neither dyke, tree, nor buſh, except aſhes or great trees, highways, 
whereby a man may lurk to do hurt, within 200 * of each ſide. And 
if by default of the lord, that will not avoid the dyke, underwood, or 
buſhes, any robberies be done, the lord ſhall be anſwerable for the felony ; 
and if murder be done, the lord ſhall make a fine at the king's pleaſure. 
And if a park be taken from the highway, it ſhall be ſet at 200 foot di- 
ſtance ; or elſe a fence ſhall be made, ſo as offenders may not paſs nor 
return to do evil. 12 Ed. h. 2. c. 5. Ari . TOLL 19% 
It is obſerveable, that when this act was made, the country was fuller 


of wood than it is at preſent, 


III. Afaulting with intent to rob. 


1. If any perſon ſhall with any offenſive weapon aſſault, or by menaces, Aſaulting 
or in any forcible or violent manner, demand any money or goods, with with intent t 
a felonious intent to rob him, he ſhall be guilty of felony, and be tranſ. rob. 
ported for ſeven years. 7 C. 2. c. 21. | 64 : 

2. If any perſon be indicted, or appealed, for killing any perſon at- Killing a per⸗ 
tempting to rob, he ſhall be acquitted. 24 H. 8. c. 5. | ſon intending 


o 


| to rob, 
IV. Levying hue and cry on a robbery committed. 


Immediately upon robberies committed, freſh ſuit ſhall be made from Hue and cry, 
town to town, and from county to county. 13 Ed. 1. . 2. c. 1, | 


V. Hundred when liable to anſwer damages. 


1. The hundred where the offence was committed, ſhall be arſwerable Hundred 


for the robberies, and for the damages if the offender be not taken. q, anſwer. 


, tÞ lg Lou 5; 

2. Alſo, a new highway changed for an ancient one, without a writ of J. for 
ad quod damnum, and an inquiſition found thereon, is ſaid to be not ſuch robbery in « 
a highway, in which the inhabitants are bound to watch, nor to make new highway, 
amends for robbery therein committed. 1 Haw, 202, 7. 367: . 3. | 
3. Likewiſe if any perſon, which ſhall travel upon the Lord's day, Jr if on the 
ſhall be then robbed, the hundred ſhall not be liable: nevertheleſs they jord's day. 


{hall make hue and cry, on pain of forfeiting to the king as much as 

might have been recovered againſt the hundred, if the robbery had not 

been on the Lord's day. -7 V. 3. 7 05 06,1 „% "I en 
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Nor if it be 


in an houſe. 


Nor if it be 
in the night. 


Notice to the 
inhabitants. 


To be exa- 
mined on 
oath, 


Robbery. 


Which ſhall travel] M. 7 G. Taſhniaker agai nſt the hundred of Edmonty 
The plaintiff hved a mile or two from the church, and going thither 
with his lady in his coach upon a Sunday, was robbed; and rought his 
action againſt the hundred, and recovered; for the ſtatute extends on] 
to the caſe of travelling: But Z7ratt Ch. J. ſaid, if they had been going to 
make viſits, it might have been otherwiſe. Str. 406. Compns. 34 3. 

4. Alſo, if any man be robbed in his houſe, the hundred ſhall not be 
charged therewith, whether it were done by day or night; becauſe every 
man's houſe is his caſtle, which he ought to defend; and if any one is 
robbed in his houſe, it ſhall be eſteemed his own fault. Dale. c. 84. 

5. Alſo, a robbery done in the night, ſhall not charge the hundred; 
but yet if it be done in the day time, or there be ſo much day light as 
that one may ſee a man's face, ſo that the robber may be known, though 
it de before the ſun riſing, or after the ſun ſetting, the hundred ſhall an. 
{wer for it. Dalt. c. 84. | 


VI. Manner of bringing the action againſt the hundred. 


In order to make the hundred liable, theſe things following muſt be 
done : | | 
1. The perſon robbed ſhall, with as much convenient ſpeed as may be, give 
notice thereof, unto ſome of the inhabitants near the place. 10 C. 1. fl. 4. 
8 | 
And though that place where notice is given, be in another hundred 
or county, yet it is good enough: for a ſtranger may not know the con- 
fines of the hundred or county : and that hundred where notice is given 
muſt make hue and cry, and by that means the hundred where the rob- 
bery was committed will ſoon know thereof. Cro. Ca. 41, 379. 4 Salk. 


184. 73 


2. He ſhall alſo be examined. on oath within twenty days next before the 
action brought, before a juſtice in or near the hundred, whether he knows any 
of the robbers ; and.if he confeſſes that he does, he ſhall before the aclion 


brought, be bound over by the ſaid juſtice to proſecute. 10 C. 1.11, 4. c. 13. 


mafter ſhould have the lofs by his falſhood : therefore the maſter ſhall 


f. 8. SeeStran. Rep. 1170. 


He Hall alſo be examined] That is, the party robbed, who is to bring 
the action, ſhall be examined. But here note a diverſity. T. 2 Car. 
Raymund and hundred of Oking. The ſervant was robbed of his maſter's 


goods, and the ſervant made oath before a juſtice, and the maſter 


rought the action againſt the hundred. By the court; The action well 
lies for the maſter; and the ſervant's oath is ſufficient, for it was pro- 
perly in his notice, that he was robbed, and did not know any of the 
robbers, and the maſter knows it not that he was robbed, or who were 
the perſons, but by report of his ſervant; and it would be inconvenient, 
if the maſter ſhould not bring the action, but the ſervant only; for the 
ſervant might releaſe, or compound, or diſcontinue the ſuit, and ſo the 


bring 


Robbery. 
bring the action, and have his ſervant who was robbed, to be his wit: 
nels. Cro. Car. 37. | | nee arfyt ogy 


Within 20 days next before] And the time of making ſuch oath muſt be 
laid in the declaration, for that is traverſable. 3 Salt. 184. . 


Before a Juſtice] And if the juſtice ſhall refuſe upon his requeſt; to ena! 
mine him, an action will lie againſt the juſtice; becauſe he doth not act 


therein as a judge cf record, but as a miniſter appointed for the exami- 
nation by the ſtatute. Cro. Car. 211. ently roxy of | 


Whether he knows any of the robbers) H. 19 G. 2. William King againſt 


the hundred of Bi/hop's Sutton. In an action brought againſt the hun- 


dred, the oath proved was, that he had good reaſon fo ped? the fact was 
done by Robert Gibbs and William Lans ford, both of ſuch a pariſh. And 
a doubt ariſing at the aſſizes, whether this was ſufficient or not, a caſe 
was made, and twice argued at the bar, And upon the ſecond argu- 
ment, the court were of opinion, that the examination did not maintain 
the action. The oath required is a condition precedent, and for. the 
fake of the hundred, and to prevent ſcreening the offenders. There is 
a great deal of difference between ſiqſpecting and knowing ': a man who 
knows the offender may purpoſely ſtop at the word /uſpe ; to avoid be- 
mg bound to proſecute : and though it would be equivocating, yet it 
would hardly be perjury aſlignable ; it being only a ſuppreſſion of part 
of the truth. He ſhould have ſaid, I fu/pet them to be the men, but J do 
not know it. It will be dangerous to let them go out of the words of the 
act, and therefore the plaintiff failed in the action, and paid the coſts of 
2 nonſuit. Str. 1247. | | . 

3. And by the 7 WW. c. 21. No perſon ſhall recover any damages by 
virtue of this act, unleſs they by themſelves, or by their ſervants, with- 
in twenty four hours after the robbery or injury done them of any rob- 
bers, tories, or rapparees, or within reaſonable time after he ſhall be at 
liberty, ſhall give notice of ſuch robbery unto ſome of the inhabitants 
of ſome town, village, or hamlet, near unto the place where ſuch fact 
mall be committed. / 4. | | 

And ſhall within four days after ſuch notice pive in their examination 
upon oath, or of their ſervants that were in their houſe, or that had 
the care of his goods, before ſome juſtice of the peace inhabiting with- 
in the barony where the ſaid fact ſhall be committed, or near unto the 
ſame whether they do know the perſons that committed ſuch fact, or 
any of them ; and if upon ſuch examination it be confeſt, that they 
do know the perſons, or any of them, they ſhall be bound by recognr 
zance to proſecute ſuch offenders according to law 

4. Before any action ſhall be commenced on this act, for recovery ot 
damages for any loſſes ſuſtained by reaſon of any robbery, the perſons 
ſo injured ſhall procure a preſentment to be made at the next aſſizes or 
quarter. ſeſſions to be held after ſuch robbery or fact committed, by the 


grand jury of the county, wherein notice thall be taken of ſuch rob- 
| 32 2 bery, 
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bery, or other injuries or miſchiets, and of the loſſes ſuſtained, the 
number of the offenders, and how many of them are papiſts and how 
many proteſtants, or reputed ſuch, as alſo of the baronies and county 


where ſuch fact was committed, with the names of the offenders, 


But where the perſons robbed or their ſervants do not know the 
names of all or any of the offenders, and ſhall declare ſo on their oath 
openly in court, the grand jury in ſuch preſentment, to give the beſt def. 
cription they. can on the evidence produced before them of ſuch male. 
factors, to the end they may be brought the ſpeedier to juſtice, which 
preſentment ſhall be given in evidence by the perſons that ſhall obtain 
the ſame, on any trial for damages for his loſſes ſuſtained, according to 
this act. . 

This act, ſo far as it is not altered by ſt. 6 G. 1. c. 12. is continued by 

ſt. 29 G. 2. c. 8. ſ. 2. for twenty one years, and to the end of the then 


nent /efſron. See 19, 20 G. 3. Cap. 37. 


M. 16 G. 2. Ball againſt the hundred of Wymer/igy. Upon a caſe 
made at the aſſizes, it was ſtated, that ſoon after ſix in the morning, the 
plaintiff was robbed at two miles and a half diſtance from Northampton, 
and the highwayman cut his bridle and ſtirrups, threw them into a 
ditch, and turned his horſe looſe ; that the plaintiff recovered them, 
remounted, rode through a village called Cotton, where he gave no no- 
tice, met three men on the road whom he informed of the robbery, 
and arrived at Northampton by ſeven o'clock, and gave notice to an inn- 
keper there, from whence he went to Rotherthorpe, three miles off, where 
the high conſtable lived, and between eight and nine gave notice. And 
whether this notice was ſufficient to maintain the action, was the quel- 
tion. And the court -on argument held it to be good notice, for the 
high conſtable 1s the propereſt perſon to go to, and it is not required 
that he go to the next conſtable, It. appears the plaintiff loſt no time, 
conſidering the circumſtances he was in; and Rotherthorpe is not at ſuch 
a diſtance, but that it may come within the meaning of the word ear. 
So the plaintiff had judgment. Str. 11750 . 

5. But by the 6 Ann. c. 11. All perſons pretending to be robbed, ſhall 
not only give notice thereof to ſome neigbouring Faſſice of the peace, as 
is already provided by a former act, but ſhall likewiſe on all robberies, 
within five days after the fact, give notice to the high conſtable of the 


* 


barony where ſuch robbery ſhall be alledged to be committed; and in 


caſe ſuch robbery be committed in the diviſion of any two baronies, 
then to the high conſtables of both the ſaid baronies, who are reſpec- 


tively required forthwith to publiſh the ſame in all the market towns 


of the baronies where ſuch robberies are ſaid to be committed. /. 2. 
6. And every preſentment for any robbery to be hereafter made by 
virtue of this or the former act, ſhall be at the next aſſizes after ſuch 
robbery committed, and not at any other aflizes afterwards, unleſs ſuch 
robbery ſhall be committed ſo near to the time of holding ſuch aſſizes, 


that no due notice can be given of ſuch robbery before the firſt By 0 
F uc 
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ſuch next aſſizes, according to the direction of this and the former acts; 
in which caſe it ſhall be lawful for the perſon robbed to prefer his pe- 
tition, and to obtain ſuch preſentment at the next aſſizes, after ſuch due 


notice ſhall be given. /. 7. 


This act, ſo far as it is not altered by ſt. 6 G. 1. c. 12. is continued by 
ſt. 29 G. 2. c. 8. with the alterations and additions, made by it. ꝙ G. 
2. C. 6. for twenty one years, and to the end of the then next ſeſſion. Sec 


19, 20 G. 3. c. 37. 4 


7. Alſo, by the 9 G.2. c. 6. All robberies committed by privateers 
during the time of war with any popith ſtate or prince, and lofles ſuſtained 
thereby by any perſons, ſhall be preſented at the next general aſſizes for 
the county Where ſuch robbery ſhall be committed, by the grand jury 
of ſuch county, after due notice given thereof, according to the laws 
already in being, in caſes where perſons are robbed. / 5. 

And after ſuch preſentment, ſuch orders ſhall. be made at aſſizes for 
relief of perſons ſo robbed by privateers, and for the reimburſing them 
ſuch lofles, and for applotting and levying the ſame on the lands, goods, 
and chattels of all the popiſh inhabitants of the county where ſuch rob- 
bery ſhall be committed, in the ſame manner as money 1s to be levied 
tor robberies by tories, robbers, or rapparees, who are papiſts, by any 
law now in being. 

T his act is continued, by ſt. 29 G. 2. c. 8. for twenty one years, and ts 

the end of the then next ſeſſien. See 19, 20 G 3. Cap. 37. | 


VII. Damages how to be levied and applied. 


1. By the act 10 & 11 C. 1. c. 13. After execution of the damages 
by the parties robbed, it ſhall be lawful, upon complaint made by the 
parties charged, for two juſtices of the peace, whereof one to be of 
the guirum of the ſame county, inhabiting within the hundred or barony, 
or near unto the ſame where ſuch execution ſhall be had, to aſſeſs all the 
towns, pariſhes, villages, and hamlets, as well of the ſaid hundred or 
barony where ſuch robbery ſhall, be committed, as of the liberties 
within the ſaid hundred or barony, to an equal contribution for the 
relief of the inhabitants againſt whom the parties robbed had their 
Man M5: | 

And: after fuch taxation made, the conſtables or head boroughs of 
every ſuch town, Sc. ſhall have power to aſſeſs, according to their 
abilities, every inhabitant towards the payment of ſuch taxation as ſhall 

be ſo made upon every ſuch town, pariſh, c. by the ſaid juſtices 
2. And if any inhabitant ſhall obſtinately refuſe to pay the ſaid aflets- 
ment ſo by the conſtables or head boroughs aſſeſſed; it ſhall be lawtul 
for the conſtables and head boroughs to diſtrain every perſon fo refuſing, 


and the diſtreſs to ſell. 10 55 f 
3. The conſtables and headboroughs, after they have collected the 


ſaid 


713 


4 


Robbery. 


ſaid rates, ſhall within ten days pay the ſame over unto the juſtices of 
peace, or one of them, to the uſe of the inhabitants for whom ſuch 
aſſeſſment ſhall be made; which money ſhall by the juſtices receivin 

the ſame, be delivered upon requeſt unto the ſaid inhabitants. / 4. 5 

4. The like aſſeſſment ſhall be had within every hundred and barony 

where default of purſuit fhall be, for the benefit of all inhabitants of the 
fame hundred or barony where ſuch default ſhall be, that ſhall by vir. 
tue of this act have any money levied of them, for the payment of halt 
of the money recovered againſt the ſaid hundred or barony where any 
robbery ſhall be committed. / 5. 
5. And by the 7 W. c. 21. Every perſon robbed may ſue for and 
recover their damages againſt any inhabitant of the ſaid county or barony, 
who by this act ſhall be made liable to anſwer any part thereof; and 
after ſuch recovery and execution againſt the ſaid inhabitants, all other 
the inhabitants of the ſaid barony or county, who by this act ſhall be 
made liable to the ſaid damages, that be rateably taxed towards an equal 
contribution for the relief of ſuch inhabitant, againſt whom the faid 
recovery and execution is had, which tax ſhall be made, levied, and 
raiſed, by ſuch means as is preſcribed in a former ſtatute, for the follng. 
ing of hue and cry, made in the tenth and eleventh years of king Charles 
the firſt. / 3. 

6. Alſo, by the 9 W. c. 34. Where any perſon is by the former act 
intitled to recover ſatisfaction for any damage ſuffered by any robber, 
tory, or rapparee, ſuch perſon may purſue his remedy for recovery of 
ſuch fatisfation, at the next aſſizes to be held for the ſaid county where 
ſuch offence was committed, before the judges of aſſize and grand jury 
of the ſaid county, in the method following, that is to ſay, the perſons 
ſo robbed ſhall at the ſaid aſſizes exhibit to the judges of aſſizes their 

etition, therein praying ſuch ſatisfaction, and ſhall ſet forth the time 
and place when and where ſuch robbery was committed, or other injury 
done, the ſeveral particular goods loſt, or other damages ſuffered, and 
the particular value thereof, and by what number of perſons ſuch robbe- 
ry was committed, or injury done, and of what religion ſuch offenders 
or any of them were, with the names and deſcriptions of ſuch of the 
ſaid offenders as he doth know, and ſuch particular deſcriptions of ſuch 
others of them as he can give. /. 2. a 5 | 

And the ſaid matter ſhall thereupon be examined by ſuch judges of 
aſlizes in open court, in the preſence of ſuch grand jury, on the oath of 
the party robbed or injured, and ſuch other evidence as can be produced 
touching the ſaid facts; and the grand jury are required, on conſider- 
ation of the ſaid matter amongſt themſelves, to make ſuch preſentment _ 
touching the ſame, and of ſuch fums of money as the perſons ſo robbed 
or injured ought to have for ſuch loſs, injury, or damage, and by what 

erſons, whether papiſts or proteſtants, and in what proportions for each 
of them, the fame ought to be paid. W | 
For which ſum fo preſented proceſs ſhall iſſue, in the nature of an ex- 


ecution, againſt any inhabitants of the ſaid county chargeable therewith 4 
TY | an 
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the holdings and poſſeſſions, as we 
are not inhabitants within the ſaid county, as of thoſe who are reſident 
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and all the inhabitants of the ſaid county, who ſhall by ſuch preſentment 
be made e e with the ſaid damages, ſhall be rateably taxed to- 
wards an equal contribution for relief of ſuch inhabitants againſt whom 
ſuch proceſs is had; which tax ſhall be levied by ſuch means as is pre- 
ſcribed in a former ſtatute, for 1he following hue and cry, made in the 
tenth and eleventh years of king Charles the firſt, 
7. Provided, that if any perſons ſhall find themſelves aggrieved by 
any preſentment to be made in purſuance of this or the former act, ſuch 
erſons, in caſe the ſum preſented to be raiſed do exceed ſive pounds, 
may at the ſaid aſſizes traverſe the ſame, which traverſe ſhall be tried 
at the _ or the next aſſizes, as the judges who ſhall allow the ſame ſhall 
think fit. /. 3 . | 
And if on ſuch traverſe the iſſue ſhall be found for the traverſer, ſuch 
preſentment ſhall be diſcharged ; and if the iſſue ſhall thereupon be 
found againſt the traverſer, they ſhall pay to the perſons on whoſe behalf 


the preſentment was made, twenty ſhillings coſts, and the ſaid preſent- 


ment ſhall thereupon be concluſive to al! perſons. 
8. No ſuch preſentment ſhall be removed by certiorari, or the profecu- 
tion thereupon otherwiſe delayed than by ſuch traverſe, and that for 


- ſuch time only as ſhall be neceſſary for the trial of ſuch traverſe, nor 


ſhall any ſuch preſentment be quaſhed for any informality. 1 5 

9. And alſo by 6 Ann. c. 11. Whereas the principal inhabitants of. 
each pariſh are ſummoned to applot on the inhabitants within their re- 
ſpective pariſhes, the money ordered at the aſſizes, to be levied off the 
county, for the reimburſing the perſons that are robbed, and do uſually 
lay the whole burthen on the poorer ſort, the party grieved by ſuch ap- 
portionment may appeal to the next going judges of aſſize, who upon 
examination upon oath in open court, of the matters complaincd of, 
ſhall determine the ſame, and make ſuch order, and award ſuch coſts 
as they ſhall think fit, ſuch coits to be levied and recovered as coſts in ci- 
vil bills. / 3. | 

In caſe any of the ſaid perſons ſhall make over, or diſpoſe of their 
ſubſtance, in order to evade the payment of their proportions, ſuch 
conveyance ſhall be looked on as fraudulent; and upon the complaint 
of the reſpective high conſtable, one of the neighbouring juſtices of the 
peace ſhall ſend their warrants for ſuch perſons, and commit them to 
gaol until they pay, or give ſecurity for the payment of the money ſo 
applotted on them, ſubject to ſuch appeal as aforeſaid. /. 4. 

10. And moreover by the 6 G. 1. c. 9. Where any preſentment ſhall 
hereafter be made for any money 10 perſons robbed, the grand jury who 
make ſuch preſentment, ſhall at the time of ſo doing, name the perſons 
againſt whom execution ſhall iſſue, of the barony or adjacent barony 
where the robbery was committed ; which money ſo to be raiſed, ſhall 


be applotted by the high conſtables of the ſeveral baronies equally on 
fi Il of thoſe proteſtants and papiſts who 


therein, which applotment ſhall be made with all convenient ſpeed, ſo 
that it may be laid before and approved by the juſtices of the peace 


at the next quarter: ſeſſions after ſuch preſentment made, and after their 
approbation 
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approbation thereof, execution ſhall iſſue againſt the perſons or their 
goods, who ſhall be named by the grand jury for paying the money ſo 


preſented. /. 6. | 
11. Provided ſuch perſon ſo preſented be not taken into actual execy. 


tion until forty one days after ſuch money ſhall be ſo appiotted, and 
confirmed by the juſtices, as is herein before appointed. /. 


See 19, 20 G. 3. c. 37. 


VIII. Reward for apprehending a robber. 


1. By the 6 G. 1. c. 12. It ſhall be lawful for any grand jury to raiſe 
as a reward for the taking and apprehending of any tory, robber, or 
rapparee, who ſhall be proclaimed, any ſum not exceeding twenty 

ounds, whether ſuch tory, robber, or rapparee ſhall be taken or con. 
victed in the ſame, or in any other county. /. 8. 

2. And alſo by 8 G. 1. c. 9. Where any murder or robbery ſhall be 
committed in the ſtreets of the city of Dublin, or in other counties of 
cities, or counties of towns, or the liberties thereunto belonging or ad. 
joining, or in the highway of any county, a reward not exceedin 
twenty pounds ſhall be given to ſuch perſons. as ſhall apprehend fuch 
murderer or robber, ſo as he or ſhe ſhall be convicted thereof, the ſame 
to be raiſed by preſentment of the grand juries of ſuch counties of cities, 
and counties of towns, or county at large, where ſuch fact ſhall be com. 
mitted, and the money ſo to be raiſed, to be applotted and levied 2; 
other public money, to be diſtributed between the perſons claiming 
ſuch reward, in ſuch proportion as to the judges or juſtices before whom 
ſuch murderers or robbers ſhall be convicted thall ſeem reaſonable, and 
be certified under their hands. JF. 3. 

3. And by 17 G 2. c. 6. A ſum not exceeding five pounds, ſhall be 
given as a reward to any who ſhall apprehend and proſecute to con- 
viction, any perſon guilty of robbery in any part of this kingdom, 
for which no reward was given by any former law before the making 
the ſaid act of parliament ; which ſum ſhall be raiſed by preſent- 
ments of the grand jury, at the aſſizes of the county wherein ſuch 
robbery ſhall be committed, as other county charges are raiſed, or 
at the quarter: ſeſſions for the county of Dublin, or county of the 
city of Dublin reſpectively, if ſuch robbery ſhall be committed there. 


4. 


I. Pardon for diſcovering accomplices. 


1. By the act 9 V. c. 34. If any perſon who hereafter ſhall commit 
any robbery or burglary, ſhall, while he is at large, and before he ſhall 
be apprehended or in cuſtody for ſuch offence, make diſcovery of any 
two or more of fuch robbers, tories, or rapparees, being alſo at large, 
and not in cuſtody, ſo as ſuch two or more robbers, tories, or rapparees, 
ſhall thereupon be apprehended and convicted for ſuch offence, or 1 


Robbery. 

kill any two or more of ſuch tories or robbers as ſhall be indicted and 

roclaimed, according to the ſaid former act, and be out on their keep- 
ing at the time of ſuch their being killed ; the perſons ſo making ſuch 
diſcovery, or killing ſuch robbers or tories, ſhall not be proceeded 
againſt for any robbery or burglary committed before the making ſuch 
diſcovery or ſuch killing, but ſhall receive his majeſty's pardon 2 the 
fame, which ſhall alſo be a good bar to any appeal to be brought for 
ſuch robbery or burglary. ; 

2. And by the 4G. 1. c. 9. If any perſon who ſhall commit any rob- 
bery or burglary, ſhall, while he is at large, or before he is apprehend- 
ed for ſuch offence, make diſcovery of any one or more of ſuch robbers, 
tories, Or rapparees, being alſo at large and not in cuſtody, ſo as ſuch 
robber, tory, or rapparee ſhall thereupon be apprehended and convicted 
for ſuch offence, or ſhall kill any one of ſuch tories or robbers who ſhall 
be indicted and proclaimed according to the former act, and ſhall be out 
on their keeping at the time of their being killed, ſuch perſon ſo making 
ſuch diſcovery, apprehending, and convicting, or killing any one of 
ſuch robbers or tories as aforeſaid, ſhall not be proceeded againſt for any 
robbery or burglary by him committed before making ſuch diſcovery, 
apprehending, and convicting, or ſuch killing as aforeſaid, but ſhall 
have his majeſty's pardon for the ſame, which pardon ſhall in ſuch caſe 
alſo be a good bar to any appeal to be brought for ſuch robbery or bur- 


glary. // 13. 


This act, ſo far as it relates to the apprehending and killing of proclaimed 
tories and robbers, is continued by it. 29 G. 2. c. 8. for twenty one years 
and to the end of the then next ſeſſion. See 19, 20 G. 3. c. 37. 


X. Principal and acceſſary in robbery, 


Al that come in company to rob, are principals, though one only 
actually do it. Hale's Pl. 72. 


XT. Puniſhment of robbery. 


I. Robbery 18 generally excluded from the benefit of clergy. 3 Inf. 68. 
2 Haw. 3 52. n. 495.—357. 1. 500. 2 H. H. c. 48. 


2. And by the 20 G. 2. c. 52. Robbery is excepted out of the ge- 


neral pardon. | : 
3. By the 22 C. 2. c. 33. Robbery in the navy ſhall be puniſhed with 


death, or otherwiſe, as 2 court-martial, on confideration of circum- 


ſtances, ſhall find meet. : 
4. And by the 21 G. 2. c. 12. If any perſon ſhall with any offenfive 
weapon or inſtrument affault, or ſhall by menaces, or in any forcible 


manner demand any money, goods, or chattels from any perſon, jan 
5 A inten 
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ſuch ſatis 


Robbery. 


intent to rob ſuch perſon; and every perſon ſo offending being thereof 
convicted, ſhall be adjudged guilty of felony, and ſhall be liable to be 
tranſported, as in caſes of felony, and the courts before whom they 
Hall be convicted, ſhall have power of tranſporting ſuch offenders for 
ſeven years, in like manner as other felons may be tranſported to any of 
his majeſty's colonies or plantations in America, by any law for that pur. 
poſe now in being. / 1. | 
5. If any ſuch offender ordered for tranſportation by virtue of this 
reſent act, ſhall break gaol or eſcape before ſuch tranſportation, or 
Mal return into any part of Gre t Britain or Ireland, before tie exnira. 
tion of the 1a:1 ſeven years, ſuch perſons being thereof convicted, thall 


ſuffer death as felons, without benefit of clergy. // 2. 


XII. What ſhall be done with the goods of which a perſon is robbed. 


1. If the perſon robbed doth not proſecute the robber; if his goods 
are waived in flight, or ſeized by the king's officers, or lord of the ma- 
nor, he fhall not have them reſtored. MKeilw. 49. | 

2. But if they are not waived in flight, nor ſeized by the king's offi. 
cers, or lord of the manor, he may take his goods again wherever he 
finds them, without the formality of reſtitution being awarded, if they 
be not ſold in open market; and this alſo, although he doth not proſe. 
cute the robber. Keil. 48. 

3. But if he ſhall proſecute the robber to conviction; he ſhall have 
reſtitution, although they have been waived, and ſeized, and even fold 
in open market. MKeihky. 48. 

4. By the at 9 V. c. 34. When any of the goods, for which the 
party robbed hath received ſatisfaction by preſentment, ſhall be diſcover- 
ed, ſo as the ſame, or ſatisfaction for them may be recovered, the per- 
ſons upon whom the ſum ſo preſented was levied, ſhall have the pro- 
perty thereof, and they may maintain ſuch action, and purſue ſuch re- 
medy for getting ſuch goods as the perſons robbed might have had before 

action received. /. 6. | 
Such goods, after the ſame ſhall be recovered, to be ſold for the moſt 
the ſame will yield, and the money, after the charges for the recovery 
thereof are deducted, to be diſtributed and paid proportionably unto 
the ſeveral perſons ſo taxed, towards the payment of the ſum con- 
tained in the faid preſentment, according to their feveral taxations; 


* 


ſuch ſale and diſtribution to be directed by the juſtices of the peace ſign- 


ing ſuch taxation. | 


- Robbery. 


| Examination of the perſon robbed, before the ation brought. 


Dublin. NH E examination of A. I. of in the county aforeſaid, 
eoman, taken on oath before me J. P. eſquire, one of his ma 

jeſty's juſtices of the peace for the ſaid county, dwelling in [or, near to] the 
hundred f within the ſaid county, the == day of ——in the 
gear of the reign © 
Who ſaith, that on Monday the day of this preſent month f. be- 
tween the hours of two and three in the afternoon of the ſame day, at or near a 
place called he was aſſaulted in the highway there leading from 
to by two horſemen, whereof one was a tall luſty man, wearing a-black 
wiz, and a blue grey coat, mounted on a bay gelding about fifteen hands high, 
with a black mane and tail, and ftar in his forehead; and the other a middle 
ard man, of a ſwarthy complection, having a large ſcar on us left cheek, 
having on a dark brown riding coat, and mounted on a black gelding ; and by 
them robbed in the highway aforeſaid of the ſum of in money, one ſilver 
watch of the value of Al. and one pocket book And that he the ſaid A. I. 


— 


at the time of the ſaid robbery committed, did not know, nor yet doth know, 


either of the ſaid perſons who committed the ſame : And that he 1s fince inform- 
ed, that the ſaid highway and place where he was robbed as aforeſaid, are in 


the pariſh of -and within the hundred of in the ſaid county. 
Taken, made, and figned the day and A.I 
year above written, before me 3 


Indictment for a robbery. 


Dublin. HE jurors for our lord the king upon their oath preſent, That 


A. O. late of in the county of— labourer, on the 
day , in the year of the reign of ——— with force and 
arms, at in the county of —— in the king's highway there, u pan 


one A. I. in the peace of God and of our ſaid lord the king then and there 
being, felontouſly did make an aſſault, and him the ſuid A. I. in bodily fear and 
danger of bis life, in the highway aforeſaid, then and there felonioufly did 
put, and one gold watch of the value of- of the go»ds and chattels. of 
him the ſaid A. I. from the perſon. and againſt the will of the ſaid A. I. in 
the highway afore/aid, then and there felonioufly. and violently did fteal, rake, 
2 carry away ; againſt the peace of our ſaid lord the Ring, his crown and 
Ignity. 

Naw: the form of a warrant for apprehending a robber upon freſh ſuit, 
is inſerted under the title ue and cry. FCC 
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Licence of 
ſchoolmaſters. 


Diſſenters 
teaching 
without 
licence. 


Santtuarv. 


Y the Er. A. 21 F. c. 28. . 7. No ſanctuary or privilege of ſanc. 
tuary, ſhall be admitted or allowed in any calc, 


Schoolmaſters. 


1. ONE ſnall teach ſchool, unleſs allowed by the biſhop, on pain of 
the cenſures of the church: and curates deſirous to teach, fhall 
be licenced before others, except where there is a publick ſchool founded. 
Can. 77. 78. | 

2. How far ſchoolmaſters, being proteſtant diſſenters, are exempted, 
as ſuch, from the penalties inflicted by the laws for teaching ſchool with. 
out licence, is treated of under the title Diffenters, 

3. By the act, 17& 18 C. 2. c. 6. 7. Every ſchoolmaſter keeping 
any publick or private ſchool, and every perſon inſtructing or teaching 
any youth in any houſe or private family, as a tutor or ſchoolmaſter at or 
before their admiſſion, ſhall ſubſcribe the declaration or acknowldgment 


following; /cilicet, 


I A. B. do declare that I will conform to the liturgy of the church of Ireland 
as it is now by law eſtabliſhed ; 


4. Which declaration and acknowledgment ſhall be ſubſcribed before 
the reſpective archbiſhop, biſhop, or ordinary of the dioceſe, by every 
perſon hereby enjoined to ſubſcribe the ſame, upon pain that the perſons 
failing in ſuch ſubſcriptions ſhall looſe ſuch his ſchool, c. and ſhall he 
ipſo facto deprived of the ſame. /, 8. 

5. Every ſchoolmaſter or perſon inſtructing or teaching youth in any 
private houſe or family as a tutor or ſchoolmaſter, hall be required to 
take the oath of allegiance and ſupremacy, which oath is to be admi- 


niſtred by the ordinary. 
6. If any ſchoolmaſter or other perſon inſtructing or teaching youth in 


any private houſe or family as a tutor or ſchoolmaſter, ſhall inſtruct or 


teach any youth as a tutor or ſchoolmaſter, before licence obtained 
from his archbiſhop, biſhop, or ordinary of the dioceſe, according to the 
laws of this kingdom, for which be ſhall pay twelve pence only, and 
before ſuch ſubſcription made, and before ſuch taking of the oath of al- 
legiance and ſupremacy, every ſuch ſchoolmaſter, IN ſhall for the firſt 
offence ſuffer three months impriſonment, and for every other ſuch ot- 
fence ſhall ſuffer three months impriſonment, and alſo forfeit to his ma- 
jeſty five pounds. /. 9. | 

7. And by the 7. N. c. 4. ,. 10. One act of parliament made in the 
twenty eighth year of king Henry the eighth, called an act for the _ 


— 


Schoolmaſters. 


liſh order habit and langnage, whereby it is enacted that every incumbent 
of each pariſh within this kingdom, ſhall keep or cauſe to be kept within 
the place or pariſh where he ſhall have benefice or promotion, a ſchool to 
learn Engliſh ; and alſo one other act made in the twelfth year of queen 
Elizabeth, entitled, an act for the erection of free-ſchools, whereby it is pro- 
vided that a publick /atin tree-{chool ſhall be conſtantly maintained within 
each dioceſe of this kingdom, which have generally been kept but have not 
had the deſired effect, by reaſon of Tri/h popiſh ſchools being too much 
connived at, and all other ſtatutes now in force concerning ſchools, ſhall 
be ſtrictly put in execution, and for the more effectual doing thereof, 
the juſlices of his majeſty's court of king's-bench each term, and the 


judges of aflize in their reſpective circuits, and the juſtices of the peace 
in their general ſeſſions of peace are required to give this and the ſaid for- 


mer acts in charge to the ſeveral grand quries, and to be very circumſpect 
in ſeeing the ſame put in due execution. See Tit. Poperp. | 


8. Allo, by the 8 Ann. c. 3. Whatſoever perſon of the popiſh religion 


ſhall publickly teach ſchool, or ſhall inſtruct youth in learning in any 
rivate houſe, or ſhall be entertained to inſtruct youth as uſher, under 


maſter, or aſſiſtant, by any proteſtant ſchoolmaſter, he ſhall be eſteemed to 
be a popith regular clergyman, and be proſecuted as ſuch, and mcur ſuch 


nalties and forteitures as any popiſh regular convict is liable unto by 


the laws. /. 16. | 
9. And no perſon ſhall be qualified to keep ſchools publicly, or teach 


and inſtruct youth in any private houſe, or as uſher or aſſiſtant to any 


proteſtant ſchoolmaſter, who ſhall not firſt, or at the next general aſſizes, 


or quarter-ſeſſions for the county where ſuch perſon ſhall reſide after 
ſuch perſon is ſo entertained, take the oath of allegiance, and make, 
and ſubſcribe the declaration, and take, and ſubſcribe the oath of ab- 
juration as in the act 2 Ann. c. 6. againſt the further growth of  popery is 
directed. 

10. And if any perſon ſhall offend herein, he ſhall forfeit ten pounds 
for every ſuch offence; and if any perſon ſhall entertain any one not qua- 
liſied as aforeſaid as tutor, under-maſter, uſher, or aſſiſtant, he ſhall forteit 
ten pounds for every ſuch offence, the one moiety of which forfeitures 
ſhall go to the former, the other moiety, the expence of the proſecu- 
tion being firſt deducted, to the uſe of the poor of the pariſh where 
ſuch offence ſhall be committed, to be recovered in a ſummary way by 
civil bill before the judges of aſſize, and for the county and county of 
the city of Dublin, ch forfeitures to be recovered before the juſtices of 


the peace at their quarter: ſeſſions. 


11. 2 G. 1. c. #7. The like remedy /hall: be allowed to all licenſed | 


ſchoolmaſters and ſchoolmiſtreſſes, for recovery of wages due to them 
for teaching children, as is by this act allowed to ſervants, artificers, 


c. /. 10 See 21, 22 6. 3. cap. 62. 


12. Where a ſchoohnaſter, in correcting his ſcholar, happens to occaſion 2 a, 
g Þy correc, 1 


killing hi; 
ſcholar. 


his death; if in ſuch correction he is ſo harbarous as to exceed all bound 
of moderation, he is at leaſt guilty of manſlaughter; and if he make 


ule of an inſtrument improper for correction, and apparently endanger- 
| ery Fo | Pe GR. 4 
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In what caſes 
they may be 
arteſted. 


What offences 
the court 
martial may 
puniſh. 


Where they 
may exerciſe 
trades. 


Convicted of 


ſwearing. 


Ferſonating 
ſeamen in his 
majeſty*s ſer- 
vice, or other 
executors or 
adminiſtrator. 


Sthoolmaſters. 


ing the fcholar's lite, as an iron bar, 2 ſword, or kick him to the ground 
and then ſtamp on his belly, and kill him, he is guilty of murder, 1 
Haw. 73, 74. n. 111. % 5. paths | 


Seamen 

OE * . + 

14 4 & So 7 i $1 'F 
: 


15 O liſted ſeamen ſhall be taken out of his majeſty's ſervice, by any 

proceſs, other than for ſome criminal matter, unleſs aflidavit be 
firſt made, thut the debt or damage amounts to 20%. Br. A. 41 G. 2. 
c. AD ah Ls id. 5 27927 | 

But the plaintiff may, on, notice firſt given to the defendant, enter 
a common appearance, and proceed to judgment and outlawry, and have 
execution other than againſt his body. / 29. 

2. No court martial may puniſh or try any offence committed by any 
ſeaman in his majeſty's ſervice, which ſhall not be committed on the 
main fea, or in great rivers beneath the bridges, or in a, haven or creek 
within the juriſdiction of the admiralty ; except in caſes of ſpies, or of 
mutiny and deſertion, or diſobedience, or of offences committed on 
land in foreign countries Br. A. 22 G. 2. c. 33. / 40. 

Seamen who have been employed in the king's ſervice ſince the 
acceſſion of king George the ſecond, and not deſerted, may ſet up and 
exerciſe ſuch trades as they are apt for, in any town or place in Great 
Britain or Ireland, without moleſtation except in Qxford or Cambridge) ; 
and if any perſon is ſued thereupon, and the plaintiff is caſt, ſuch perſon 
ſhall have double coſts. Br. ,t. 22 G. 2. c. 44. 3 G. 3. c. 8. 

4. A ſeaman, inſtead of being committed to the houſe of correction, 
for default of paying the penalty for ſwearing, ſhall be put in the ſtocks 
for one hour for every ſingle offence, and for any number of offences of 
which he ſhall be convicted at one and the ſame time, two hours. 19 
G. 2. Me. . | 1 | 

5. By the Br. 31 G. 2. c. 10. Whoſoever willingly and knowirgly 
ſhall perſonate or falſly aſſume, or procure any other to perſonate or 
falſly aſſume, the name or character of any officer, ſeaman, or other 
perſon, intitled or ſuppoſed to be intitled to any wages, pay, or other 
allowances of money, or prize for ſervice done on board of any of his 
majeſty's ſhips or. veſſels; or willingly, and knowingly ſhall perſonate or 
faſly aſſume the name or character of the executor or adminiſtrator, 
wife, relation, or creditor of any ſuch officer, or ſeamen, or other per- 
ſon, in order to receive any wages, pay, or other allowances of money 
or prize money as aforeſaid ; or ſhall forge or counterfeit, or procure to 
be forged or counterfeited, any letter of attorney, bill, ticket, certif- 
cate, aſſignment, laſt will, or any other power or authority, in order to 
receive any fach wages, pay, or other allowances of money or prize 
money as aforeſaid; ' or:{hall willingly and 'knowingly take a falſe oath, 
or procure any other perſon to take a falfe oath, to obtain the probate 
of any will or letter of adminiſtration, in order to receive the pre 


of any wages, pay, or other allowances of money, or prize money 
due, or that were ſuppoied to be due to any ſuch officer, ſeaman, or 
other perſon as aforefaid, who has really ſerved, or was ſuppoſed to 
have ſerved, on hoard of any of his majeſty's ſhips or veſſels; 
every ſuch perſon fo offending ſhalt be guilty of felony without benefit 
of clergy. / 24. | 7 N ICE. e 

6. In like manner by the Br. ,. 3 G. 3. c. 16. Whoever ſhall per- Out-penfion- 
ſonate or falſly afluaie the name and character of an out penſioner of ers of Green- 
Greenwich hoſpital, in order to receive the out penſion due to him, or pro- wich hoſpital. 
cure any other to do the ſame; ſhall be guilty of felony without benefit 
of clergy. a | * Wy 

And in order to receive their penſion half yearly as it ſhall become 
due, ſuch penfiorers 'ſhall, together with the printed bill delivered to 
them by the commiſſioners, produce a certificate under the hand of the 
miniſter and church-wardens where they reſide, that ſuch perſon is, to 
the beſt of their knowledge and belief, the perſon named in ſuch bill. 

7. Concerning ſeamen in the merchants ſervice, it is enacted by the 5 Concerning 
G. 2. c. 13. that no maſter of a ſhip ſhall proceed on a voyage, without ſeamen in the 
agreement in writing with each mariner (apprentices excepted), to be merchants 
figned by ſuch mariner, for wages, on pain of ''5/. for each mariner, on Ee. 
conviction before one juitice by the oath of one witneſs, to be levied by 
diſtreſfs; for want of diſtreſs, to be committed till paid. I, 2. 

8. And if the mariner derts after he hath ſigned the agreement, he 
ſhall forfeit the wages due to him at the time of deſerting; and on ap- 
plication from the maſter, owner, or commander of the ſhip, fuch juſtice 
may cauſe him to be apprehended, and if he ſhall retw{e' to proceed on 
the voyage, without ſufficient reaſor- to the ſatisfaction of the juſtice, 
the faid juſtice ſhall commit him to the houſe of correction, there to be 
kept to hard labour, not'excecding 30 days, ner'lefs than 14 days. wo 

4. „ iis 

f 9. And if any ſeaman abſent himſelf from his ſhip without leave, he 
ſhall forfeit for every day's abſence two days pay to Greenwich hoſpital; t6 
be deducted by the maſter out of his wages; the fame to be entered in a 
book, and ſigned by the maſter and two officers of the fhip ; and the 
ſame to be paid over to the officer who collects the 6d. a month deducted 
out of ſeaman's wages for the laid hofpital. / 5, 9. See 7 G. 3. cape 
7. /. 8 | 1 1 n 1 N * 222 020 (+) bes 

- FH if any ſeaman not entering into the king's ſervice, {hall leave 
His ſhip before he hath a diſcharge in writing, he Hall forfeit one month's 
pay, in He manner! . 282 
And the maſter ſhall pay the ſeaman's wages, if demanded, in 30 
days after litlie Hip: is entered at che euſtom lioule, of at the time of diſ. 
charge; which fhalldirſt happen, deducting out of ſuch wages the afore- 
laid. forfeirures g on pain of. 205. to ſuch ſcaman, to be recovered, in 
like manner bs dw wed . n eh 8 


110 act is continued by it. 1 G. 3. c. 17. £8.: eG. 4-c. ig 
14 G. 3. cap. 41. ſ. 11. 15, 16 G. 3. cap. 32. „ 


cap. 40. * * and to 24 Foo 1790, Sc. by 28 G. 3. C. 42. 1 
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1 


ML hough it is not unuſual for juſtices to grant general warrants, ta 
| A ſearch all ſuſpected places, for ſtolen goods, and there is a precedent 
in Dalton requiring the conſtable to ſearch all ſuch ſuſpected places as he and 
the party complaining ſhall think convenient ; yet ſuch practice is generally 


condemned by the beſt authorities. 


Thus lord Hale, in his pleas of the crown, ſays, a general warrant to 

ſearch for felons or ſtolen goods, is not good. H. Pl. 93. 
Mr. Hawkins ſays, I do not find any good authority, that a juſtice can 
Juſtify ſending a general warrant, to ſearch all ſuſpected houſes in general 
for ſtolen goods: becauſe ſuch warrant ſeems to be illegal in the very face 
of it ; for it would be extremely hard, to leave it to the diſcretion of x 
common oflicer, to arreſt what perſons, and ſearch what houſes he thinks 
fit; and if a juſtice cannot legally grant a blank warrant for the arreſt of 
a ſingle perſon, leaving it to the party to ſill up, ſurely he cannot grant 
ſuch a general warrant, which might have the effect of an hundred blank 
warrants. 2 Haw. 82, 84. #. 131. / 10. 135. / 17. 

Again lord Hale, in his hiſtory of the pleas of the crown, expreſleth 
himielf thus: I do take it, that a general warrant to ſearch in all ſuſped- 
ed places, is not good; but only to ſearch in ſuch particular places, where 
the party aſſigns before the juſtice his ſuſpicion, and the probable cauſe 
thereof; for theſe warrants are judicial acts, and muſt be granted upon 
examination of the fact. 2 H. H. 150. 11 

And therefore he ſays, he takes it that thoſe general warrants dormant, 
which are many times made before any felony committed, are not juſtifi- 
able, for it makes the party to be in effect the judge; and therefore 
ſearches made by the pretence of ſuch general warrants, give no more 
power to officer or party, than what they may do by law without them. 
2 H. H. 150. | 

Likewiſe upon a bare ſurmiſe, a juſtice cannot make a warrant to break 
any man's houſe, to ſearch for a telon, or ſtolen goods ; for the juſtices 
being created by act of parliament, have no ſuch authority granted to 


them by any act of parliament ; and it would be full of inconvenience, 
that it ſhould be in the power of any juſtice of the peace, being a judge 
of record, upon a bare ſuggeſtion to break the houſe of any perſon, of 


what ſtate, quality, or degree ſoever, either in the day or night, upon 
„ (b 
But in caſe of a complaint, and oath made, of goods ſtolen, and that 


the party ſuſpects the goods are in ſuch a houſe, and ſhews the cauſe of 
his ſuſpicion: the juſtice may grant a warrant to ſearch in thoſe ſuſpeted 


places mentioned in his warrant, and to attach the goods and the party 


in whoſe cuſtody xhey are found, and bring them before him, or ſome 
other juſtice, to give an account how he came by them, and further t 


-abide ſuch order as to law ſhall appertain. 2 H. H. 113, 150. 


— „ 
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But in that caſe, lord Hale ſays, it is convenient that ſuch warrant do 


require the ſearch to be made in the day time; and though I will not 


rm (ſays he) that they are unlawful without ſuch reſtriction, yet they 
are very inconvenient without it; for many tim2s under pretence of 
ſearches made in the night, robberies and burglaries have been committed, 
and at beſt it creates great diſturbances. 2 H. H. 150. 

But in caſe not of probable ſuſpicion only, but of poſitive proof, it is 
right to execute the warrant in the night time, leſt the offenders and 
ods alſo be gone before morning. Bar/, Search War. 

Furthermore, ſuch warrant ought to be directed to the conſtable, or 
other publick officer, and not to any private perſon ; tho“ it is fit the 
party complaining ſhould be preſent and aſſiſtant, becauſe he knows his 
goods. 2 H. H. 150. b . 1 
So much for granting a ſearch warrant ; next touching the execution 


ol it. | 


Whether the ſtolen goods are in a ſuſpected houſe or not, the officer 
and his aſſiſtants in the day time may enter, the doors being, open, to 
make ſearch, and it is juſtifiable by this warrant. 2 H. H. 151. 
If the door be ſhut, and upon demand it be refuſed to be opened by 
them within, if the ſtolen goods be in the houſe, the officer may break 
open the door. 2 H. H. 1515 | | | 8 80 

If the goods be not in the houſe, yet it ſeems the officer is excuſed, 
that breaks open the door to ſearch, becauſe he ſearched by warrant, 
and could not know whether the goods were there, till ſearch made ; 
but it ſeems the party that made the ſuggeſtion is puniſhable in ſuch 
caſe ; for as to him the breaking of the door is in eventu lawful or un- 


_ lawful, to wit, lawful if the goods are there, unlawful if not there. 


2 H. H. 151. te 

On the return of the warrant executed, the juſtice hath theſe things 
to do; . 
As touching the goods brought before him, if it appear they were 


not ſtolen, they are to be reſtored to the poſſeſſors; if it appear they 


were ſtolen, they are not to be delivered to the proprietor, but depoſit- 
ed in the hand of the ſheriff or conſtable, to the end the party robbed 
may proceed, by indifting and convicting the offender, to have reſtitu- 
ti. | 3 CES 

As touching the party that had the cuſtody of the goods; if they 
were not ſtolen, then he is to be diſcharged ; it ſtolen, but not by him, 
but by another that ſold or delivered them to- him, if it appear that he 
was ignorant that they were ſtolen, he may be diſcharged as an offender, 
and bound over to give evidence as a witneſs _ him that ſold them; 
if it appear he was En 


bound to anſwer the felony. 2 H. H. 152. f 


- 
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owing they were ſtolen, he muſt be committed or 9 
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ic (ir | Form of a ſearch Warrant, 


Dain 8 the conſtable of 


© " . 1 7 - 


WII, it appears to me J. P. eſquire, one of the juſtices of our 
lord the king, aſſigned to mw the peace in the ſaid county, by the in- 


formation on cath of A. 1 of ———— in the county aforeſaid, yeoman, that 
the following goods, 10 wit, have within two days laſt paſt, by 
fome perſon or perſons unknown, been felonioufly taken, ftolen, and carried 
away, out of the houſe of the ſaid A. I. at —— aforeſaid, in the county 
aforeſaid ; and the ſaid A. I. hath probable cauſe to fuſpeer, and dath ſujped, 
that the ſaid goods, or part thereof, are concealed in the dwelling houſe if 
A. O. f — in the ſaid county, yeoman : theje are therefore, in the 
name of our ſaid lord the king, to authorize and require you, with neceſſary and 
proper _affi/tants, to enter in the day time into the ſaid dwelling hou/e of the ſaid 
O. at — aforeſaid, in the county aforeſaid, and there diligently to 
fearch for the ſaid goods; and if the ſame or any part thereof, ſhall be found 
upon ſuch ſearch, that you bring the goods ſo found, and alla the body of the ſaid 
A. O. before me, or ſome other of the juſtices of our ſaid lord the king, d ned 
to keep the peace in the county aforeſaid, to be diſpoſed of and dealt withal ac. 
cording to mo. Given under my hand and ſeal at in the "a county, 
the diry of in the year of the reign of 
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J. Rating wages. 
Il. Payment of wages. 
HIT. Complaints againſt ſervants. 
IV. Servants ſtealing the maſters goods. 
V. Afaulting the maſter or kad PT Van 
VI. Firing houſes. 
VII. Unlawful combinations. 
V1II. Leaving work unfiniſhed. 
IX. Diſcharging ſervants. 
X. Hiring without a diſcharge. 
XI. M. behaviour * Nurſes. 


Sa obſervations. 


F a perſon retain a ſervant generally, without expreſſing any time, 
the law ſhall conſtrue it to be for one year, for that retainer is ac- 


* to law. 2 Iuſt. 42, 1 


Servants. 


2. And if a woman who is a ſervant ſhall marry, yet ſhe muſt ſerve 
'out her time, and her huſband cannot take her out of her maſter's ſer- 
ſervice. Dalt. c. 58. Wood. 89. IE: 

If a married man and his wife do bind themſelves to ſerve, they 
ſhall be compelled to ſerve according to their covenant or agreement. 
Dalt. c. 58. | | h 

4. If a ſervant be within age, his agreement with his maſter to his diſ- 

advantage ſhall not prejudice him. Dalt. c. 58. | 

If a ſervant retaincd for a year, happen within the time of his ſer- 
vice to fall ſick, or to be hurt or diſabled by the act of God, or in doing 
his maſter's buſineſs ; yet the maſter muſt not therefore put ſuch ſervant 
away, nor abate any part of his wages for ſuch time. Dale. c. 58. 

6. The maſter is allowed by law, with moderation to chaſtiſe his ſer- 

vant. Dale. c. 58. | | 
And where a maſter in correcting his ſervant, happens to occaſion 

his death, it ſhall be deemed homicide by miſadventure; yet if in his 

correction he be ſo barbarous, as to exceed all bounds of moderation, 


+ 


and thereby occaſion the ſervants death, it is manſlaughter at the leaſt ; 
and if he make uſe of an inſtrument improper for correction, and appa- 


rently indangering the ſervant's life, as an iron bar, or ſword, or kick 
him to the ground, and then ſtamp on his belly and kill him, it is mur- 
der. 1 Haw. 73, 74. u. 111. / 5. | * Ha 

8. And if the ſervant ſhall depart out of his. maſter's ſervice, and the 
maſter happen after to lay hold of him, yet the maſter in this caſe may 
not beat or forcibly compel his ſaid ſervant againſt his will to return or 
tarry with him, or do his ſervice ; but either he muſt complain to the 
juſtices, for his ſervant's departure, or he may have an action of cove- 
nant againſt his ſervant. Dali. c. 121. 

9 According to ſome opinions, a maſter ſhall not forfeit a recogni- 
zance of the peace, for beating another in defence of his ſervant, nor 
the ſervant for beating another in defence of his maſter. 1 Haw. 131. 
1. 259. / 24. | 

But in the caſe of Leeward and Baſlee, M. 7. W. It was held by the 
court, that a ſervant may juſtify an afault in defence of his maſter, but 
not a maſter in defence of his ſervant, becauſe he might have an action 
tor the loſs of his ſervice. 1 Salk. 407. | ; 1 

10. The maſter is indictable for a nuiſance done by his ſervant; as for 
throwing dirt in the highways. L. Raym. 264. —— 

But nevertheleſs it ſeemeth, that the ſervant ai is indictable; for 
Mr. Hawkins ſays, that a ſervant is not excuſed the commiſſion of any 
crime, by the command or coercion of his maſter. 1 Haw. 3. 7. 5. 


14. 15 | | | | 
11. If goods are delivered to the ſervant of a carrier, and the goods 


are loſt, an action lies againſt the maſter. Hood. 95. a , 
12. A ſervant with a cart, ran againſt another cart, wherein was a pipe 
of ſack, and overturned the cart, and ſpoiled the ſack; an action lies 


againſt the maſter. 2 Salk 441. Os 1 

13. M 10, W. Jones and Hart. A pawn broker's ſervant took a pawn ; 
the pawner came and tendered the money to the ſervant; he ſaid he on 
| 5 B 2 0 
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Servants. 
loſt the goods; upon this the pawner brought an action againſt the mat. 
ter; and it was held well. 2 Salk. 441. 

14. H. 8 G. Mead and Hammond. The plaintiff, according to the com. 
mon courſe of dealing, delivered to the defendant's ſervant an ingot of 
gold to eflay; and it not being returned, he brought an action againſt 
the maſter. And Pratt Ch. J. directed the jury, that the delivery to the 
ſervant was ſufficient to maintain the action againſt the maſter, on prov. 
ing a ſubſequent demand and refuſal; ſo the plaintiff had a verdict. 


Str. 505. 
J. Rating wages. 


1. By the act, 33 H. 8. . t. c. 9 The juſtices of peace in every 
county yearly in their ſeſſions to be holden within one month after Faſter, 
and one month after the feaſt of Saint Michael, ſhall make proclamations 
having reſpect to ſuch prices as victuals, cloth, and other neceſſaries then 
ſhall be at, how much every maſon, carpenter, fſlater, and every other 
artiſicer and labourer, ſhall take by the day, as well in harveſt ſeaſon as 
any other time of the year, with meat and drink, and how much with- 
out meat and drink, betwixt both the ſaid ſeſſions. 

2. And alſo at the ſeſſions to be holden after Ez/er, how much every 
ſervant at huſbandry ſhall take by the year following, with meat and 
drink, and every of them ſhall obey ſuch proclamations as a thing eſta- 
bliſhed by act of parliament for a law in that behalf, upon pain of for- 


feiture; every one of the ſaid artificers, labourers, and ſervants that 


ſhall take any thing contrary to the ſaid proclamations, the thing fo 
taken, and impriſonment of their bodies by diſcretion of the ſaid juſ- 
tices. | 

3. And the juſtices of peace at any ſeſſions ſhall determine the ſame of- 
fences, and the half of the {ſaid forfeiture to be to the king, and half to 
them that ſhall give information, and every act before this time made 
concerning the limitation of wages for ſervants, artificers, and labourers, 


/hall be in that point only void. 
This act is revived and made perpetual by the act, 11 Eliz. ſeſſ. 1. c. 5. 


— 


II. Payment of wages. \ 


1. By the act, 2G. 1. c 17. /. 1. For the more eaſy recovery of 
wages which ſhall become due to any day labourer, artificer, or ſer- 
vant whoſe demands ſhall not exceed three pounds, any juſtice of the 
peace of the county where ſuch maſter or miſtreſs «dwells not living 
more than five miles from the dwelling place of ſuch maiter or miſtreſs, 
and if no juſtice of the peace live within the ſpace of five miles the next 
neighbouring juſtice of the peace, and every chief magiſtrate of any city 
or town corporate wherein ſuch maſter and miſtreſs lives, is require 
upon the complaint of ſuch labourer, artificer, or ſervant, upon oath 


that- 


— 


Servants. 


that he or ſhe cannot receive his or her wages due, to ſummon ſuch maſ. 
ter, miſtreſs, or perſon employing ſuch artificer in writing, not being a 
peer Or peereſs of this kingdom, to — 3 before him, in which ſum- 
mons the ſum demanded ſhall be expreſſed, and the place and time for 
ſuch perſons appearance, for iffuing of which ſummons the juſtice or 
chief magiſtrate or their clerk may take fix pence and no more. 

And in caſe the ſaid maſter, or miſtreſs, or other perſons, neglect to 
appear according to ſuch ſummons, the ſaid juſtice or chief magiſtrate 
upon proof on oath that the ſaid ſummons was delivered to the ſaid maſ- 
ter or miſtreſs, or other perſon, or their ſon, daughter, or menial ſer- 
vant, of the age of fixteen years or upwards, at ſuch maſter, miſtreſſes, 
or other perſons uſual place of abode, is authorized to proceed to the 
determining of the ſaid demand as well by examining ſuch witneſſes as 
ſhall appear before him upon oath as by all other legal ways, and if ſuch 
juſtice or chief magiſtrate ſhall ſee it neceſſary by examination of the 
parties complaining or complained againſt on their reſpective oaths, and 
to determine what ſhall be paid by the ſaid maſter, or miſtreſs, or other 
perſon, to ſuch ſervant, artificer, or day labourer, | 

Andif ſuch maſter, or miſtreſs, or other perſon ſhall not pay what the 
juſtice or chief magiſtrate ſhall adjudge to be due, within ſuch time as 
the ſaid juſtice or chief magiſtrate ſhall direct, not exceeding ten days, 
the ſaid juſtice or chief magiſtrate 1s required by warrant under his hand 
and ſeal, at the inſtance- of ſuch labourer, artificer, or ſervant, directed 


to any conſtable of the {aid county to levy ſo much as ſhall be adjudged 
due, together with ſix pence for ſummons, and ſix pence for the faid 
warrant, to be paid to the ſaid juſtice or chief magiſtrate, or their clerk, 


and twelve pence to the conſtable for executing the ſaid warrant, by diſ- 
treſs and ſale of the goods of ſuch perſons ſo refuſing to pay the ſaine, 
according to the determination of the ſaid juſtice or chief magiſtrate. 


2. No ſervant, artificer, or day-labourer, ſhall have any remedy by 
this act, unleſs ſuch ſervant, artificer, or day-labourer, exhibit their 
complaint and proſecute the ſame with effect within three calendar 
months after ſuch ſervants are diſmiſſed from or leave their ſervice, or 


after ſuch artificer or day labourer have done their work, or for any 
maſter, or miſtreſs, or other perſon or perſons who do not exhibit their 
complaint, within three months after their cauſe of complaint did ariſe 
againſt ſuch ſervants or other perſons. /. 11. 26 

3. If upon examination of any complaint made purſuant to this act, 
it appears to ſuch juſtice or chief magiſtrate that the complaint is frivo-. 
lous and vexatious, it ſhall be lawful for the ſaid juſtice or chief magiſ- 
trate to award any ſum not exceeding two ſhillings and ſix pence for colts, 
and to be levied by warrant of ſuch juſtice or chief magittrate, of the 
goods of the perſon making ſuch frivolous complaint, or to put ſuch 
perſon in the publick ſtocks for any time not exceeding two hours, in 
caſe he ſhall refuſe to pay the ſum awarded to the perſon without cauie 


complained of. / 18. 


4. All determinations made by any juſtice of the peace or chief ma. 
parties. 


giſtrate, purſuant to this act, ſhall be concluſive between the 
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5. And by the 25G. 2. c.8. , 1. All complaints and diſputes which 
ſhall happen between maſters or miſtreſſes and ſervants, or which ſhall 
happen between maſter or miſtreſſes, and artificers, handicraftſmen, mi. 
ners, colliers, keel-inen, pit-men, glaſs-men, porters, and other labour. 
ers employed for any certain time, or in any other manner, ſhall he 
determined by any two juſtices of the peace of the county or place 
where ſuch maſter or miſtreſs ſhall inhabit, although no rate or aſleſ. 
ment of wages has been made that year by the juſtices of the peace of 
the county or liberty, or by the mayor, bailifls, or other head officer 
where ſuch complaint ſhall be made, or where ſuch differences ſhall ariſe. 

Which juſtices are impowered to examine upon oath any ſuch ſervant, 
or any other wieneſſes touching ſuch complaint, and to ſummon ſuch 
maſter or miſtreſs to appear at a reaſonable time, not leſs than forty 
eight hours to be prefixed in ſuch ſummons, and after hearing the par. 
ties touching ſuch matter of complaint, to make ſuch order for pxyment 
of ſo much wages to ſuch ſervant, &c. or other labourer as to ſuch juſ. 
tices ſhall ſeem reaſonable, provided that the ſum in queſtion do not ex. 
ceed five pounds with regard to any ſervant, nor three pounds with re. 
gard to any artificer, &c. i 

And in caſe of non- payment of any ſums ſo ordered by the ſpace of 
one and twenty days after ſuch determination, ſuch juſtices ſhall iſſue 
their warrant to levy the ſame by diſtreſs and fale of the goods of ſuch 
maſter or miſtreſs, or perſon employing ſuch artificer, c. rendering 
the overplus to the owners after payment of the charges of ſuch dil- 
treſs and ſale. IO g 

6. If any perſons ſhall think therfiſelves aggrieved by ſuch determina- 
tion, order, or warrant of ſuch juſtices, they may appeal to the next 
quzrter-ſeſſions to be held for the county or place where ſuch determina- 
tion or order ſhall be made; which general quarter-ſeſſions is im- 

owered to hear and determine the ſame, and to award ſuch coſts 
to any of the reſpective perſons, appellant or reſpondent, as the ſaid 
ſeſſions ſhall adjudge reaſonable, not exceeding five pounds, the ſame 


to be levied by diſtreſs and fale of the goods of the 4 5. 


7. In determining the matters in difference as aforeſaid, where there 
are mutual demands betwixt the parties not exceeding ſive pounds, the 
demand or debt of the one may be ſet againſt the demand or debt of 


the other. / 6. | 
And no writ of certiorari or other proceſs ſhall iſſue, to remove any 


proceedings had in purſuance of this act in any of his Majeſty's courts of 
record at Dublin. 5 | 


This act, with the ſeveral amendments made thereto by ſt. 29 G. 2. C. 8. 
ſ. 13. are made perpetual by 5 G. 3. c. 15. 1. 39. 


8. Alſo by the 29 G. 2. c. 8. [cr 3. The ſeveral complaints, differences, 
and diſputes which by an act, 25 G. 2. c. 8. for the better adjuſting, and 
more eaſy recovery of the ꝛbages of certain ſervants, &c. are directed to be 


heard and determined by two or more ſuch juſtices of the peace, as in 
12 | the 


— 


Servants. a 


the ſaid act are deſcribed, ſhall and may be heard, and determined by one 
ſuch juſtice; which one juſtice is impowered to make ſuch orders, and 
to do all ſuch other acts as two or more ſuch juſtices are impowered by 
the ſaid act to make or do, with like liberty of appeal from the deter- 
mination, or r warrant of ſuch one juſtice, as by the ſaid act is 
provided, from the determination ot two or more ſuch juſtices. 


III. Complaints againſt ſervants. 


1. By the act, 2G. 1. c. 17, Foraſmuch as ſeveral ſervants are 
drunkards, idle, or diforderly in their ſervices, or waſte and purloin 
their maiters goods, or lend the ſame without their maſters or miſtreſſes 
conſent or knowledge, or depart their ſervice without his or her conſent 
within the time for which they had 1 themſelves to ſerve; upon 


the complaint of any maſters or miſtreſſes upon oath, of any ſuch of- 


fence of his or her ſervant, any juſtice or chief magiſtrate where the 
maſter or miſtreſs inhabits, is required to iſſue a warrant for bringing 
ſuch ſervants before him, and upon examination and due proof upon 
oath made of ſuch offences, it ſhall be lawful for the faid juſtice or chief 
magiſtrate, to put ſuch ſervants in the ſtocks in ſome market town on 
the market day, or in the pariſh ſtocks for any time not exceeding ſix. 


hours, or ſend them to the houſe of correction of the county where ſuch. 


offence ſhall be committed, to be kept to hard labour for any time not 
exceeding ten days. /. 2. 


And in caſe the ſaid maſter or miſtreſs ſhall after the faid time of pu- 
niſhment is expired, deſire the ſaid ſervant to return to their ſervice for 


the remainder of the time that by * ſuch ſervant ought to ſerve, 


the ſaid juſtice of the peace or. chie 
vant ſo to do, and in caſe the ſaid ſervant ſhall refuſe ſo to do, the 


laid juſtice or chief magiſtrate is again to commit ſuch ſervant. to the 


houſe of correction, to be kept to hard labour and corporally. puniſhed 
during the time he or ſhe ought to ſerve according to their agreement, 


or until the next general quarter-ſeſſions of the peace where the juſtices 
in open ſeſſions may examine the matter and diſcharge the ſaid ſervant 


or continue him or her as to them ſhall ſeem meet. 5 
2. And by the 25 G. 2. c. 8. And it ſhall be lawful for ſuch juſtices: 


upon application or complaint made upon oath by any maſter, miſ-. 


treſs, or employer, againſt any ſuch fervant, artificer, &'c. or other la-. 
bourer touching any miſdemeanor, miſcarriage, or ill behaviour in his. 


or her ſervice or employment, to determine the ſame and to puniſh the. 
offender by commitment to the houſe of correction, there to be correct- 
ed and held to hard labour for a reaſonable time, not exce:ding one ca- 
lendar month, or by abating ſome part of his or her wages, or by dit- 
charging ſuch ſervant, artificer, &c. or other labourer from their ſervice: 


or employment. 


And in like manner it ſhall be lawful for ſuch juſtices, upon any com- 


Sc. or 


Paint or application upon oath by any ſuch ſervant, artificer, * 
| other. 


magiſtrate ſhall order the ſaid ſer- 
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+ Other labourer againſt any ſuch maſter, miſtreſs, or employer, touchin 
any miſ-uſage, refuſal of neceſſary proviſion, cruelty, or other ill. treat. 
ment of ſuch ſervant, artificer, Sc. or other labourer, to ſummon ſuch 
maſter, miſtreſs, or employer to appear before ſuch juſtices at a reaſona. 
ble time to be prefixed in ſuch ſummons, and ſuch juſtices ſhall examine 
into the matter of ſuch complaint, whether ſuch maſter, miſtreſs, or em. 
ployer ſhall appear or not, proof being made upon oath of his or her 
being duly ſummoned, and upon proof thereof made upon oath to their 
ſatisfaction, to diſcharge ſuch ſervant, artificer, Sc. or other labourer 
from his ſervice and employment, which diſcharge ſhall be given under 
the hands and ſeals of ſuch juſtices gratis. /. 2. 
3. It any perſons ſhall think themſelves aggrieved by ſuch determina. 
tion, order, or warrant of ſuch juſtices, ſave and except any order of 
commitment, they may appeal to the next quarter-ſefſions, to be held for 
the county or place where ſuch determination or order ſhall be made; 
which general quarter. ſeſſions is impowered to hear and finally deter. 
mine the ſame, and to award ſuch coſts to any of the reſpective perſons 
appellant or reſpondent, as the ſaid ſeſſions ſhall adjudge reaſonable, not 
exceeding five pounds, the ſame to be levied by diſtreſs and ſale, in 
manner before mentioned. / 5. 
4. And no writ of certiorari, or other proceſs, ſhall iſſue to remove 
any proceedings had in purſuance of this act, in any of his majeſty's 
courts of record at Dublin. 


This act, with the ſeveral amendments thereto made by ſt. 29 G. 2. c. 8, 
are made perpetual by 5 G. 3. c. 15. 1. 39. 


5. Alſo by the 29 G. 2. c. 8. The ſeveral complaints, differences, and 
diſputes, which by an act 25 Geo. 2. cap 8. for the better adjuſting, and 
more eaſy recovery of the wages of certain ſervants, &c. are directed to be 
heard and determined by two or more ſuch juſtices of the peace, as in 
the ſaid act are deſcribed, ſhall and may be heard and determined by 
one ſuch juſtice; which one juſtice is impowered to make ſuch or- 
ders, and to do all ſuch other acts, as two or more ſuch juſtices are im- 
powered by the ſaid act, to make or do, will like liberty of appeal 
from the determination, order, or warrant of ſuch one juſtice, as by 
. the ſaid act is provided, from the determination of two or more fuch 

juſtices. / 13. 


IV. Servant ſtealing his maſter's goods. 


1. By the at 33 H. 8. G. 1. c. 5. If any ſervant to whom any good: ſhall 
by his maſter or miſtreſs be delivered to be kept, ſhall go away therewith, to the 
intent to ſteal the ſame ; or, being in his maſter or miſtreſs's ſervice, without 
his or her aſſent, ſhall imbezzle, or otherwiſe convert the ſame to his own uſe, 
with like purpoſe to ſteal it, if the ſame be of the value of 408. or above, e 
ſhall be guilty of felony ; but this not to extend to any apprentice, or any perſon 
within the age of 18 years. 5 


Servants; 


By his maſter or miſtreſs] If the maſter's wife deliver goods of the 
maſter to the ſervant to Keep, and he goes away with them, it ſeems 
this is within the ſtatute, for he hath them by delivery of his miſtreſs ; 
and the maſter's wife is as well his miſtreſs, as if ſhe were ſole. 1 


H. H. 668. 


Be delivered to be kept | This ſtatute was introductive of a new law, 
when the goods were actually delivered to the ſervant that goes away with 
them; for where there is ſuch a delivery, it could not at the common 
law be a felony. I H. H. 667. 

But yet a ſervant may be guilty of felony at common law, if he take 
the goods of his maſter feloniouſly, nay, though they be goods under 
his charge, as a ſhepherd, butler, and the like ; and for this he may be 
indicted at this day as a felony at common law : and of this felony at 
common law an apprentice, or ſervant under the age of 18 years, may 
be guilty, and indicted thereof at common law. 1 H. H. 667. 

And therefore though this ſtatute exempt an apprentice or fervant un- 
der 18, from the pain of felony enacted de novo by this ſtatute, name- 
ly, where goods are actually delivered to him, yet it leaves him in the 
ſame condition as to any felony at common law, as if he were not ex- 
cepted ; and therefore it a butler or ſhepherd, under the age of 18 years, 
or if an apprentice take away his maſter's goods feloniouſly, without an 
actual delivery, though they are under the value of 40s. he is indictable 
of felony at common law. 1 H. H. 667, 668. | 

If a man delivers to his ſervant the key of his chamber door, and 
the ſervant taketh away his maſter's goods in the chamber (above the 
value of 12d.) this is felony at the common law, for the goods were 
not delivered. Dalt. c. 155. 

If a man appoints his ſervant to take and carry corn to market, and 
to take his horſe to carry the ſame upon, and the ſervant goeth away 
with the corn or horſe ; this is felony in the ſervant, if the goods he ſo 
goeth away with, be all to the value of 40s. Dale. c. 155. 

But if the ſervant waſtefully conſumeth the goods, and returneth 
again to his maſter, this is no felony. Dalt. c. 155. 

If the maſter deliver an obligation to his ſervant, to receive the mo- 
ney thereby due, and the ſervant receive the money, and goeth away 
with the ſame, with intent to ſteal it: this is no offence within this ſta- 
tute, becauſe he had not the money of the delivery of his maſter. 3 
Inſt. 10s. | 

80 7 the maſter deliver to his ſervant wares or merchandizes to 
ſell, and he ſelleth the ſame, and goeth away with the money as be- 
fore, this is no offence within this ſtatute for the cauſe aforeſaid. 2 


Int. 105. : For 
So if the ſervant receiveth above 40s. of his maſter's rents, and run 


away therewith, it is no felony ; for the ſtatute is, where the maſter de- 


lvereth it to keep. Dali. c. 155. 5 3 
But it is held, that if the maſter deliver to the ſervant 20/. in ſilver, 


to change it into gold at the goldſmith's, or leather to make ſhoes, and 
he run away with the gold or ſhoes, it is felony. 1 H. H. 668. 


5 C 
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$hall be guilty of felony] But not without benefit of clergy. But b 
the 12 An. fe. 92 7. Every | 053% who thall ſteal ds To the * 
of 404. out of any dwelling-houſe, although it be not broken open, 


| ſhall be guilty of felony, without benefit of clergy : But this not to ex. 


tend to apprentices under 15 years of age. | 

And in Joſhua CornwalPs caſe, M. 4 G. 2. it was adjudged, that 3 
ſervant may be guilty of burglary with reſpe& to his maſter's goods, al. 
though he did not break and enter, nor take, nor carry the goods away, 
Which was thus: The ſervant in the night opened the ſtreet door, and 
let in the thief, and ſhewed him the board, from whence he took the 
plate; then the ſervant opened the door, and let him out, but did not 
go out with him, but went to bed. Upon the trial it was doubted, 
whether this was burglary in the ſervant, he not going out with the 
other; wherefore it was ordered to be found ſpecially. And afterwards 
at a meeting of all the judges at Serjeanti-Inn, they were all of opinion, 
that it was burglary in both. And upon report of this opinion, the next 
ſeſſions, the defendant was executed. Str. 1881. 

2. And by the 2 Geo. 1. cap. 17. ſed. 23. Whereas by a ſtatute 3 
Hen. 8. fe. 1. cap. 5. it is made felony for ſervants to go away with Fa, 


caſkets, jewels, RE, goods, or chattels delivered to their keeping by 
S, 


their maſter or miſtreſs, with intent to ſteal the ſame, and defraud their 
maſter or miſtreſs thereof, contrary to the truſt and confidence in them 
repoſed ; or being in ſervice without aſſent or commandment of his maſter 
or miſtreſs, ſhall imbezzle or convert the ſame to their uſe, with purpoſe 
to ſteal the ſame, being of the value of forty ſhillings, or above; which 
law has proved leſs effectual, becauſe the offenders are intitled to the be- 
nefit of clergy. If any perſon be found guilty of any of the offences in 
the ſaidſtatute, or ſhall ſtand mute, or challenge peremptorily above twen- 
ty they ſhall ſuffer death as in caſes of felony, without benefit of clergy. 


J. Quaulling the maſter or fellow-ſervants, 


By the act 5 Geo. 2. cap. 4. ſect. 13. If any undertaker or journey- 
man ſhall ſtrike or aſſault any other journeyman for working for their 
employer; or ſhall be any way aiding or aſſiſting therein, or if any un- 
dertaker or journeyman ſhall aſſault his maſter or employer, for employ- 
ing whatſoever perſons he ſhall judge proper in his work and ſervice, 
every perſon ſo offending, being thereof, upon complaint of the parties 
aggrieved, lawfully. convicted, upon the oath of one credible witneſs, 
before any two juſtices of the peace, for the county or 22 where ſuch 


offence ſhall be committed, within three months after the offence com- 


mitted, ſhall, for every ſuch offence, forfeit forty ſhillings, one half 
thereof to the perſons aggrieved, and the other half to the poor of the 
pariſh, where ſuch offence ſhall be committed; and for default of pay- 
mitted to the common gaol for 


PL, Firing 


Ls 


ment thereof, ſuch offenders ſhall be co 
any term not exceeding three months. 


Servants. 


VI. Firing houſes. 


By the act 2 Geo. 1. cap. 5. ſect. 4. If any ſervant, through negli. 
= ſhall fire, or occaſion 5 / burning of ys dwelling houfe or — 
ouſe, ſuch fervants, being thereof convicted by the oath of one credi- 
ble witneſs, made before two juſtices of the peace, ſhall forfeit fifty 

unds unto the church-wardens of ſuch pariſh, where ſuch fire ſhall 

appen, to be diſtributed by the grand jury at the next quarter ſeſſions, 
where ſuch fire ſhall happen, among the ſufferers by ſuch fire, in ſuch 
proportion, as to the grand jury ſhall ſeem juſt ; and in caſe of refuſal 
to pay the ſame immediately, after ſuch conviction, the ſame being law- 
fully demanded by the ſaid church-wardens, ſuch ſervants ſhall, by war- 
rant under the hand of two juſtices of the peace, be committed to ſome 
work-houſe or the houſe of correction, as the ſaid jnſtices ſhall think fit, 
for eighteen months, there to be kept to hard labour. | 


VII. Unlawful combinations. 


1. By the act 17 Geo. 2. cap. 8. ſef?. 3, All meetings and aſſemblies, 
where three or more perſons, not incorporated by charter, afſemble or 
meet together, and make any by-law, or order, or give any direction, 
any way relating to journeymen or apprentices or ſervants, or for the 
collection of money * the ſupport of journeymen who do not work at 
their ſeveral trades, or of apprentices or ſervants who are out of ſer- 
vice, or under pretence of providing for the wives and children of 
ſuch journeymen, apprentices, or ſervants, or for the uſe of any mem- 
bers of ſuch ſocieties upon any pretence, ſhall be deemed as unlawful 
aſſemblies. | 

And the houſes where ſuch perſons, to the number of three or more, 
uſually meet, ſhall be adjudged common nuſances; and the maſter or 
miſtreſs of ſuch houſe, it it be made appear that he or ſhe knowingly 
permitted ſuch aſſemblies, ſhall be proſecuted by preſentment or indict- 
ment for ſuch offence, and being thereof convicted, ſhall be puniſhed 
as thoſe who keep common bawdy-houſes are puniſhable. 

And all p-rſons, as well journeymen, apprentices, and ſervants who 
receive wages, as others not incorporated by charter, who enter into any 
contract, convenant, or articles, any way relating to journeyman, ap- 
prentices, or ſervants ; or who ſhall collect or pay any money tor the 
ſupport of the perſons meeting in ſuch clubs or ſocieties, being convict- 
ed of fuch offence before two juſtices in the manner by the act 3 Geo. 2. 
cap. 14. directed, and within the time by the ſaid act limited ſhall be 
puniſhed in ſuch manner, as by the ſaid act is directed. 

2. It ſhall be lawful for ſuch juſtices, and they are required, upon any 
information given them againſt perſons ſo offending, to iflue ſummonſes 
to any perſons, to appear before them as witneſſes on ſuch proſecution ; 
and in caſe perſons fo ſummoned ſhall neglect to appear, being duly ſer- 
ved with fuch fummons, ſuch perſons ſhall forfeit, for ſuch neglect, forty 
ſhillings to the informer, to be levied by diſtreſs and ſale of the offen- 
ders goods, by warrant of the ſaid juſtices; and incaſe no ſufficient diſtreſs 
| 5 C 2 . 
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ſooner ſubmit to be examined. / 5. 


parties, and in ſuch places where no corporation is ſubſiſting, then to am) 


| Servants. 


can be found, ſuch juſtices are required, by warrants, to ſend the ſaid 
offenders to the common gaol for one month, unleſs ſuch offenders ſhall 

3. Provided that nothing faid by any perſon who ſhall be examined x; 
2 witneſs on any ſuch indictment, or before ſuch juſtices, ſhall be given 
in evidence againſt ſuch perſons who ſhall be ſo examined, on any in. 
formation or indictment he may be charged with, or before any two 


juſtices, on this or the former act. /. 5. 


VIIL. Leaving work unfiniſhed. 


1. By the act 3 G. 2. c. 14. If any perſon actually retained or em. 
ployed as an artificer, workman, ſervant; or labourer, in any trades or 
manufactures, ſhall depart from his ſervice before the end of the time 
for which he ſhall be hired or retained, or ſhall quit his work for the ſpace 
of three days, or return his work before the fame ſhall be completly 
finiſhed, without the conſent of the perſons by whom he ſhall be fo em. 
ployed or retained, unleſs it be for ſome ſufficient cauſe, to be allowed 
by two juſtices of the peace, in their reſpective juriſdictions, every perſon 
{o offending, being thereof lawtully convicted before two juſtices as afore. 


ſaid, ſhall torfeit ive pounds, one half thereof to the informer, and the 


other half to the poor of the pariſh ; which five pounds the ſaid juſtices 
are required to levy by their warrants for diſtreſs and ſale of the 
offenders goods; and for want of ſufficient diſtreſs, to commit the 
parties offending to the houſe of correction, there to be kept to hard labour 
for any time not excecding three months. / 3. Fan 

2. Provided, that if the perſons ſo employing or retaining any ſuch ar- 
tificer, ſervant, workman, or labourer, ſhall not conſtantly furniſh him 
with proper. materials, or ſhall not pay and diſcharge all ſuch wages and 
hire as the ſame ſhall become due, according to agreement, ſuch want of 
materials or non-payment of wages, being ſirſt proved before two juſtices, 
in every ſuch caſe ſuch artificer, Sc. ſhall not be liable to the penalties 
before mentioned, for departing from his ſervice, or quitting or return- 
ing his work as aforeſaid. /. 4. 7 | 


3. It thall be lawful for perſons ſo employing any ſuch artiſicer, &c. 


to employ any other perſons to finiſh and compleat ſuch work as ſhall be 


ſo left by any ſuch artificer, Sc. and the perſon who ſhall be employed 
to finiſh ſuch work, though not free of any corporation, ſhall not be liable 
to any fines and penalties that may be impoſed by any court or corpora- 
tion for his finiſhing the ſaid work. 

And if any diſpute ſhall ariſe between any maſter workman, or other 
perſon, employing any ſuch artificer, Ac. about the goodneſs of materials, 


or whether the ſame be fit or a ſufficient quantity given for the work, 


for which they were intended, upon application made by either of the 
parties to one juſtice, ſuch juſtice is required to give directions to the 
maſter and wardens of the corporation or trade profeſſed by either of the 


other 


* 


Servants. 


ther experienced perſon to examine into the premiſſes; and the deciſion 
ſo made therein, by the ſaid maſter and wardens or other experienced 
perſon, is to be definitive. /. 5. 


w 


IX. Diſcharging ſervants. 


1. By the act 2G. 1. c. 17. On the diſcharge or putting away any 
ſervant from his or her ſervice, or upon ſuch ſervants re ularly leaving 
his or her ſervice, the maſter or miſtreſs of ſuch ſervant ſhall give a cer- 
tificate in writing under his or her hand, that ſuch perſon who is therein 
named was his or her ſervant, and that he or ſhe is diſcharged from the 
ſaid ſervice, and ſhall in the ſaid diſcharge, certify, if defired, or ſuch 
maſter or miſtreſs thinks fit, the behaviour of ſuch ſervant. ＋ 4 
2. No maſter or miſtreſs ſhall hire any ſervant without a diſcharge as 
aforeſaid, under the hand of the maſter or miſtreſs, with whom the ſaid 
ſervant laſt dwelt ; and in caſe any perſon ſhall refuſe to give his or her 
ſervant a diſcharge and certificate of their behaviour as aforeſaid, ſuch 
ſervant may apply to ſome neighbouring juſtice of the county or city 
where ſuch maſter or miſtreſs inhabits, or to the chief magiſtrate of any 
city or corporate town, it ſuch maſter or miſtreſs live in one, who ſhall 
_ write to the maſter or miſtreſs of ſuch ſervant, not being a peer or peereſs 
of this realm ; and in caſe ſuch maſter or miſtreſs ſhall be a peer or peereſs 
of this realm, then to the ſteward or bailiff of ſuch peer or peereſs, and 
require from them reſpectively the reaſon why ſuch ſervant is refuſed 
ſuch diſcharge and certificate of his or her behaviour. /. 5 | 

And in caſe no anſwer be given to ſuch letter within five days, or that 
the juſtice or chief magiſtrate ſhall ſooner, by an anſwer to ſuch letter, 
find that the cauſe of the refuſal of ſuch diſcharge or cettificate was not 
ſufficient, the ſaid juſtice or chief magiſtrate are required to give a cer- 
tificate thereof, or of ſuch reaſons as the maſter and miſtreſs give for 
refuſing ſuch diſcharge or certificate, that ſuch perſon, who 1s about to 
hire ſuch ſervant, may be apprized of ſuch ſervant's behaviour, and 
judge thereof, before he or ſhe hires ſuch ſervant ; for which certificate, 
the ſaid juſtice or chief magiſtrate, or their clerks, ſhall not take any 
fee; and the ſaid certificate {hall be as good as if the ſame had been given 
by ſuch maſter or miſtreſs. - ; 

Any ſervant who ſhall be convicted of counterfeiting or producing a 
counterfeited certificate, under the hand of any maſter or miſtreſs, or 
juſtice of the peace, or chicf magiſtrate, or under the hand of the 
ſteward or bailiff of any pger or peereſs, before two juſtices of the peace, 
by the oath of one or more witneſſes, or by ſuch ſervant's own con- 
feſſion, ſhall be committed to the houſe of correction, and there kept for 
three months to hard labour, and whipt publickly on ſome market day, 
between the hours of eleven and twelve in the morning, through the 
ſtreets of the town where the houſe of correction ſtands. 


AK. Hirig 


Servants. 
X. Hiring without a diſcharge 


1. By the act 2 G. 1. c. 17. No ſervant ſhall hire, or offer themſelves 
to be hired, while he or ſhe is actually in ſervice, and before the time 
for which he or ſhe did contract or hire him or herſelf be expired, with. 
out licence from his or her maſter or miſtreſs firſt obtained, unleſs ſuch 
ſervants do firſt give one months notice thereof to his or her maſter or 
miſtreſs ; and in caſe any ſervant ſhall do the contrary, on complaint and 
due proof, upon oath being made thereof, before any juſtice or chief 
magiſtrate, where ſuch ſervant reſides, every ſuch ſervant ſhall be com. 
mitted to the houſe of correction, for any time not exceeding ten 
days, there to be kept at hard labour during that time, or put in the 
Rocks in ſome market town, on the market day, for any time not ex. 
ceeding fix hours. /. 3. | i 

2. No ſervant not having fuch diſcharge or certificate, ſhall be intitled 
to recover any wages by virtue of this act, from ſuch maſter or miſtreſs, 
to whom he or ſhe ſhall hire him or herſelf, without producing ſuch dil. 
charge or certificate before ſuch juſtice or chief magiſtrate, or proving by 
a ſufficient witneſs on oath, that ſuch diſcharge or certificate was given 
to fuch ſervant. /. 6. 

3- And if any perſon ſhall knowingly take into ſervice any perſon 
who has been in any former ſervice, without ſuch diſcharge or certificate, 
fuch perſon being thereof convicted at the general quarter ſeſſions of the 
peace, held for the county or place where ſuch offence ſhall be committed, 
ſhall forfeit five pounds, to be levied by diftreſs and fale of the offenders 


goods by warrant of ſuch general quarter ſeſſions, e ee. to the party 


the overplus; one moiety of ſuch forfeiture to be to the uſe of the poor 


of the pariſh where ſuch offence is committed, and the other moiety to 


 theinformer, who ſhall diſcover and make out the ſame. /. 7. 


XI. Miſbehaviour of nurſes. 


1. By the act 2 G. 1. c. 17. No woman ſhall hire herſelf to be a nurſe, 
or take upon her the nurſing of any child, knowing herſelf to be with 
child at he time ſhe taketh the child to nurſe ; neither ſhall any woman 
confinue to nurſe any child after ſhe knoweth herſelf to be with child, 


Without giving notice thereof to the parents of the child. / 8. 


And no woman that hath any foul or infectious diſeaſe, which may be 
communicated to the child, ſhall hire herſelf to be a nurſe, or take 
pon her the nurſing of any child, or ſhall continue to nurſe any child, 
alter the ſhall diſcover herſelf to have any foul or infectious diſeaſe. 
And if any woman offend therein, on complaint made to any 5 
of the peace, or chief magiſtrate of any city or town cerporate, the ſaid 
juſtice or chief magiſtrate are required to appoint two or more phyſicians, 
chirurgeons, or midwives, as the caſe ſhall require, to examine the 


matter complained of, and to make report upon oath, = a 


the maſter. And Pratt Ch. J. directed the jury, that the delivery to the 


Servants. 


And if they do on their oaths declare, that in their judgment the 
woman complained of hath offended in any of the particulars aforeſaid, 
every ſuch nurſe ſo offending, ſhall, by the judgment of ſuch juſtice of 
the gon forfeit ſuch wages as ſhall be then due to her, and all ſuch 
profits or ſums of money, as ſhe ſhall have received on account of ſuch 
nurſing, to the perſon informing againſt her for ſuch offence, to be re- 
covered and levied in ſuch manner, as ſervants wages are herein before 
directed to be recovered, and alſo ſhall ſuffer ſuch corporal puniſhment, 
as by this act is appointed to be inflicted on ſervants counterfeiting ar 
producing forged or counterfeited certificates. | 
2. Provided, that no nurſe who is with child, ſhall be whipped for 
offending againſt this law, till two months after her delivery. /. 9. 


XII. How far the maſter is anſwerable for the ſervant. 


1. The maſter is indictable for a nuiſance done by his ſervant ; as for 
throwing dirt in the highways. L. Raym. 264. 

But nevertheleſs it ſeemeth, that the ſervant alſo is. indictable; as Mr. 
Hawkins ſays, that a ſervant is not excuſed the commiſſion of any crime, 
by the command and coertion of his maſter. 1 Haw. 3. n. 5. ſc 14. 

2. If goods are delivered to the ſervant of a carrier, and the goods 
are loſt, an action lies againſt the maſter. Mood. ö. 1. c. 6. | 

A ſervant with a cart, ran againſt another cart, wherein was a 
pipe of ſack, and overturned the cart and ſpoiled the ſack, an action 


lies againſt the maſter. 2 Salk. 441. 
4. M. 10 V. Jones and Hart. A pawn-broker's ſervant took a pawn ; 


the pawner came and tendered the money to the ſervant; he faid he 


had loft the goods; upon this the pawner brought an action againſt the 


maſter ; and it was held well. 2 Salk. 441. 

5. H. 8 G. Meadand Hammond. The plaintiff, according to the com- 
mon courſe of dealing, delivered to the defendant's ſervant an ingot of 
gold to aſſay and it not being returned, he brought an action againſt 


ſervant was ſufficient to maintain the action againſt the maſter, on 
roving a ſubſequent demand and refuſal ; ſo the plaintiff: had a ver- 
ict. Str. 505. 

6. M. 8 2 Cary and Webſter. The defendant was a clerk of the 
South-ſea company, and took in payments. The plaintiff paid him 6001. 


and he paid it over to the company. And by Pram Ch. J. No action 


in this caſe lies againſt the ſervant. If he had not paid it over, the 


plaintiff would have had his option, either to charge him or the com- 
pany; as in the common caſe of payment to a goldſmith's ſervant, who 


doth not carry it to the account of his maſter, the party hath an elec- 
tion to go againſt either: he may charge the ſervant, becauſe till the 


money is paid over, the ſervant receives it to his uſe; or he may paſs by 


the ſervant, and make his demand upon the maſter, becauſe the payment 
of the ſervant is made in confidence of the credit given him by the maſ- 


ter. Fr. 480. 
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month of= at the hour of 


Servants. 


A. Summons of the maſter for wages, on complaint of the 
| ſervant. 


Dublin. | To the conſtable of in the ſaid county. 


THEREAS information and complaint hath been made unto me 

one of his majefty's juſtices of the peace in and for the ſaid county, upon 

the oath of A. S. of: in the ſaid county, huſbandman, that he the ſaid A. 8. 
was duly hired by A. M. of in the ſaid county, huſbandman, to be a ſer. 
vant in huſbandry to and with him the ſaid A.M. for the ſpace of —— 
Lor, labourer, or, artificer ; or as the caſe ſhall be] for the wages of — : 
And accordingly that he the ſaid A. S. hath duly performed the ſaid ſervice ; 
yet nevertheleſs that he the ſaid A. M. hath refuſed, and doth refuſe, to pay 
unto him the ſaid A.S. the wages juſtly due to him for the ſaid ſervice : Theſe 
are therefore to command you forthwith to ſummon the ſaid A. M. to appear be- 
fore me at in the ſaid county, on the day of this preſent 
in the afternoon of the ſame day, to jhew 
cauſe why the ſaid wages ſhould not be puid. And be you then there to certify 
what you ſhall have done in the premiſſes. Given under my hand and ſal, 


the——day 9 in the——year of the reign of ——— 


. 


B. Order for payment of the ſame. 


HERE As information and complaint hath been made unis 

me one of his majeſty's juſtices of the peace in and 
for the ſaid county, upon the oath of A. S. of in the ſaid county, huſpand- 
man, that he the ſaid A. S. was duly hired by A. M. of in the ſaid coun- 


ly, huſbandman, to be a ſervant in huſbandry, to and with him the ſaid A. M. 
for the ſpace of 


[or, artificer, glaſſman, pitman, labourer, or other- 
wiſe as the caſe ſhall be] and that he the ſaid A. S. hath duly performed the 


ſaid ſervice ; yet nevertheleſs, that he the ſaid A. M. did refuſe to pay 10 hin 
tie ſaid A. S. the wages juſily due unto him for ſuch ſervice as aforeſaid; 


And whereas the ſaid A. M. having appeared before me, in purſuance of my 
ſummons for that purpoſe, hath not proved to me, that the ſaid wages have 


been duly paid to him the ſaid A. S. as aforeſaid, nor hath ſhewed to me am 


juſt cauſe why the ſaid wages ſhould not be paid, and hath not paid the ſame: 
[Or, And whereas it duly appears to me, as well upon the oath of A. C. con 


able of — aforeſaid, as otherwiſe, that he the ſaid A. C. by virtue of n) 
precept to hum directed, did duly ſummon the ſaid A.M. to appear before me di 
a certain time and place therein prefixed, to ſhew cauſe why the ſaid wages ſhould 


not be paid; and whereas the ſaid A. M. hath neglected to appear according 10 
the ſaid ſummons, and hath not ſhewed any cauſe as aforeſaid] 1 therefore having 


duly examined into the truth and matter of the ſaid complaint, and upon dit 
1 conſideraſiun 


PT TE > * =» 


— nm — +17 A be hd - 


and that due demand of the ſaid ſum of 


Servants, 


. confideration had thereof, do hereby adjudge, determine, and order, that he the 


ſaid A. M. upon due notice hereof, do pay or cauſe to be paid to him the ſaid A. S. 
the Jum of Which appears to me to be juſt and reaſonable to be paid hy 
him/ the ſaid A.M. to him the ſaid A. S. as and for his wages as aforeſaid. 
Given under my hand and ſeal the day of in the year of 
the reign of 


C. Warrant of diſtreſs for the ſame. 


— | To the conſtable of | 


HEREAS S. ff in the ſaid county, huſbandman, hath 

duly complained unto me one of his majeſty's juſtices of the peace 
in and for the ſaid county, that A. M. of in the ſaid county, huſband- 
man, hath refuſed to pay unto him the ſaid A. S. the wages juſtly due unto, him 
for ſervice in huſbandry truly and faithfully performed by him the ſaid A. S. 
to him the ſaid A. M. [Or, as the caſe ſhall be] And whereas the ſaid A. M. 
having appeared before me in purſuance of my ſummons for that purpoſe, hath 
not proved to me that the ſaid wages have been paid to him the ſaid A. S. as 
aforeſaid, and hath not ſhewed any juſt cauſe why the ſame ſhould not be paid 
[Or, And whereas the ſaid A. M. hath been duly ſummoned by me to fhew 
cauſe to me why the ſaid wages ſhould not be paid, but he the ſaid A. M. hath 


neglected to appear according to the ſaid ſummons, and hath not ſhewed any 
cauſe as aforeſuid] I therefore the ſaid juſtice, upon due confideratim had 


thereof, on the day of now laſt paſt, by writing under my hand and 
ſeal, did thereupon determine and order, that he the ſaid A. M. ſhould pay to 
him the ſuid A. S. the ſum of which appeared to me to be juſt and rea- 
ſenable to be paid by him the ſaid A. M. to him the ſaid A. S. as and for his 
wages as aforeſaid ; And whereas it duly appears to me, that he the ſaid A. M. 
on the ſaid --—— day of now laſt paſt, had due notice of my ſaid order, 
was then made of him the ſaid 
A. M. by him the ſaid A. S. but that he the ſaid A. M. did not then pay, nor 
hath yet paid the ſame, nor any part thereof, Theſe are therefore to command 
you to make diftreſs of the goods and chattels of him the ſaid A. M. and if within 
the ſpace of ¶ four] days next after ſuch diſtreſs by you made, th: ſaid ſum of 
— together with the reaſonable charges of taking and keeping the ſaid diſ- 
treſs, ſhall not be paid, that then you do ſell the ſaid goods and chattels ſo by you 


 ditrained, and out of the money arifing by the ſale thereof, that you pay the ſaid 


ſum of unto him the ſaid A. S. returning the overplus upon demand unto 
him the ſaid A. M. the reaſonable charges of taking, keeping, and ſelling the ſaid 


 diftreſs, being thereout firſt dedufied. Groen under my hand and ſeal the — 


day of 


in the — year 


— 


| 35 D. War. 
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Servants. 


D. Warrant for a ſervant on complaint of the maſter for miC. 
behaviour. 


. | To the conſtable of. 


HE RE A S information and complaint hath been made unto me ———. 
| one of his majeſty's juſtices of the peace, in and for the ſaid county, 
upon the oath of A.M. of in the ſaid county, huſþ indman, | artificer, 
labourer, or as the caſe ſhall be] that A. S. of aforeſaid in the ſaid 
county, huſhandman, was hired by him the ſaid A. M. to be ſervant in huſb mdry 
10 him the ſaid A. M. for the ſpace of and that the ſaid & S. huth in his 
Jaid ſervice [or, employment] been guilty of divers miſdemeanors, miſcarriages, 
and ill behaviour, towards him the ſaid A. M. and particularly [as the caſe thall 
be]; Theſe are therefore to command you forthwith to briny the ſaid A. S. before 
me 10 anſwer unto the ſaid complaint, and to be further dealt with according 19 
law. Given under my hand and ſeal, the day of in the —— year 


of the reign of 


E. Commitment of the ſervant thereupon to the houſe of cor- 
| rection. 


in the ſaid county, and to the keeper 
in the ſaid county. 


To the conſtable of 
of the houſe of correction at 


1 


HERE As information and complaint hath been made (the 
ſame as above, reciting the complaint) And whereas in purſuance of 
the flatude in that caſe made and provided, I hve duly examined the proofs and 
allegations of bath the ſaid parties, touching the matter of the ſaid complaint, 
and upon due confideration had thereof, have adjudged and determined the /aid 
complant to be true Theſe are therefore to command you the ſaid conſtable forth- 
vun to convey the ſaid A. S. 10 the ſaid houſe of correction at —— aforeſaid, 
and to deliver him to the keeper thereof, together with his warrant And 1 do 
hereby command you the ſaid Reeper to receive the ſaid A. S. inio your cuſtody in 
the faid houſe of correction, there to remain, and be corrected, and held 19 hard 
labour, for the ſpace of one kalendar month [or for a leſſer time] from the date 
bereof. And for ycur ſo dog, this /hall be your Sufficient warrant. Given 


under my hand and ſeal, the — day of —— in the — year of the reigu 


— 


Dervants. 


F. Or otherwiſe he may be puniſhed by abatement of wages, 
| as follows: 


IHE fame as above to —— have adjudged and determined the ſaid com- 
plaint to be true I do therefore hereby order, as a puniſhment for the 

ſaid offence, that the ſaid A. S. hall abate from his wages to be paid to him by 
the ſaid A. M. the ſum of —— and do hereby diſcharge the ſaid A. M. from the 
payment of the ſaid ſum of as part of the wages of him the ſaid A. 8. 
Grven under my hand and ſeal, the day of —— in the — year ——, 


G. Or otherwiſe he may be diſcharged, thus : 


— - have adjudged and determined the ſaid complaint to be true: I do 
therefore hereby order, as a puniſhment for the ſaid offence, that the ſaid A. S. 
be diſcharged, and do hereby diſcharge him the ſaid A. S. from his ſaid ſervice 
[or employment] and the ſaid A. M. from keeping him the ſaid A. S. Given un- 
der my hand and ſeal, the day of in the —— year ——, 


H. Summons of the maſter, on complaint of the ſervant, for ill 
uſage; on the 20 G. 2. c. 18. 


f To the conſtable of ———-. 


HEREFAS complaint hath been made unto me one of his ma- 
Jefly's juſtices of the peace in and for the ſaid county, upon the oath of 
A. 8. of —— 1n the ſaid county, huſbaudman, | labourer, &c.] that he the ſaid 
A. S. was duly hired by A.M. of — aforeſaid in the ſaid county, huſband- 
man, to be ſervant in huſbandry to him*the ſaid A. M. for the ſpace of —— 


lor, as the cafe ſhall be] and that he the ſaid A. S. did accordinsly at the time 


aforeſaid enter upon, and afterwards until this preſent time hath continued, 
and doth continue, in the ſaid ſervice or employment]: But that he the ſaid 
A. M. during the ſaid ſervice hath miſuſed him the ſaid A. S. [refuſed ne- 
ceſſary pr owifion, being guilty of cruelty or other ill treatment, mentioning the 
particulars] Theſe are therefore 10 require you in his majeſty's name, to ſummon 
the ſaid A. M. by ſhewing unto him this precept, or leaving a true copy thereof 
at his uſual place of abode, to appear before me on -— at the houſe of —— 
In —— it the ſaid county, at the h.ur of — in the afternoon of the ſame 
day, to anſwer undo the ſaid complaint. And be you then there with this precept, 
ta certify what you ſhall have done in the execution thereof. Given under my hand 
and /eal, the =—— day of in te year —, 


5D 2 | I. Diſcharge 
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744 - Servants. 


I, Diſcharge of the fervant thereupon. 


HE ſame as before to the end of the complaint, And whereas 

the ſaid A. M. in purſuance of my ſummons for that purpoſe hath ap- 

® . peared before me, to anſwer unto the ſaid complaint, but hath not proved that 
he is not guilty of the ſaid complaint and charge; but on the contrary it hath 
been fully and duly proved before me, that he the ſaid A. M. is guilty of the 
ſeveral offences ſo complained of as aforeſaid; [Or, And whereas it appears t1 
me, upon the oat/. of A. C. conſtable of ——-——= aforeſaid, that he the ſaid 
A. C. by virtue of my precept to him directed, did duly ſummon him the ſaid 
A. M. to appear before me at a reaſonable time therein prefixed, to anſwer unte 
the faid complaint, but he the ſaid A. M. hath neglected to appear according to 
the ſaid ſummons] I therefore, having examined into the truth and matter of the 
Said complaint, and upon due . confideration had thereof, do hereby adjudge the ſaid + 
complaint to be true; and thereupon d» order that the ſaid A. S. be diſcharged, 
and do hereby diſcharge the ſaid A. S. from his ſaid ſervice [or, emphyment], 


Gruen under my hand and ſeal, the day of — in the ———— 
year of the reign of ———, . 
Seſſtons. 
Seffions, what. 1. H E ſeſſions of the peace is a court of record, holden before 


two or more juſtices, whereof one is of the quorum, for execu- 
tion of the authority given them by the commiſſion of the peace, and 

certain ſtatutes and acts of parliament. Dalt. c. 185. 
Difference be- 2+ It ſeems that the general ſeſſions, and quarter ſeſſions, are not ſyno- 
tween gene- nymous; but that the quarter-ſeſſions are a ſpecies only of the general 
ral, quarter, ſeſſions, and that ſuch ſeſſions only are properly called general quarter- 
_ _ ſeflions, which are holden in the four quarters of the year, in purſuance 
of the ſtatute of the 2 H. 5. and that any other ſeſſions holden at any 
other time for the general execution of the juſtices authority, which by 
the ſaid ſtatute they are authorized to hold oftner than at the times 
therein ſpecified, if need be, may be properly called general ſeſſions, and 
that thoſe holden on a ſpecial occaſion for the execution of ſome particu- 
lar branch of their authority, may properly be called fpecia/ ſeſſions. 

2 Haw. 42. n. 67. ſ. 58. | | 

At what time 3. By the 12 K. 2. c. 10. The juſtices ſhall keep their ſeſſions in every 
the ſeſſions quarter of the year at leaſt, and by three days, if need be; on pain of 
ſhall be kept. being puniſhed according to the diſcretion of the king's council, at the 
ſuit of every man that will complain. | 
And by the 2 H. 5. fl. 1. c. 4. The particular time in every quarter 
of the year ſhall be as follows; to wit, in the firſt week after the feaſt of 
St. Michael, in the firſt week after the Epiphany, in the firſt week after 


the 


Seſſions. 
the clauſe of Eater, and in the firſt week after the tranſlation of St. 
Thomas the martyr ; and more often if need be. 

The ſtrict, regular expoſition of the aboveſaid ſtatute of the 2 H. 5. 
is, that if the feaſt day fall upon the Sunday, the ſeſſions ſhall be held in 
the week r 5 and not the ſame week. 2 H. H. 49. 

Yet it is very plain, that the quarter ſeſſions are variouſly held in ſeve- 
ral counties, ſome at one day, and ſome at another, yet it hath been 
ruled, that theſe are each of them good quarter ſeſſions within the ſeveral 
acts that relate to quarter ſeſſions; for theſe acts, eſpecially the 2 H. 5. 
is only directive and in the affirmative, and therefore, though the 
ſeſſions are held on another day, according to the general direction of the 
12 R. 2. yet they are quarter ſeſſions. 2 H. H. 50. | 


. There is no determination by any ſtatute, of any particular place yy1.ore the 


for the ſeſſions to be kept, ſo it be within the county. And if a place 
within the county be incorporated, and have juſtices of its own, yet the 
fame remains part of the county, and the juſtices of the county may 
notwithſtanding hold their ſeſſions there, although it may be that they 
ſhall not intermeddle with matters ariſing there, To only ſuch as happen 
in their ſeſſions, or with relation thereunto. Dalt. c. 185. 
And from hence it ſeems to follow, that any two ſuch j 


the ſeſſions, thereby commanding him to return a grand jury before 
them, or their fellow juſtices at a certain day and place, and to give 


notice to all ſtewards, conſtables, and bailiffs of liberties, to be preſent - 
and do their duties at ſuch day and place, and to proclaim in proper 


places throughout his bailiwick, that ſuch ſeſſions will be holden at ſuch 
day and place, and to attend there himſelf to his duty. 2 Haw. 41. u. 
Og. , 30. | | 

e precept ſhould bear teſte, or be dated, fifteen days before the 
return, and ought forthwith to be delivered to the ſheriff, to the end 
he may have ſulkcient time to proclaim the ſeſſions, to ſummon and re- 
turn the ſeveral juries, and to warn all officers and others that have buſi- 


— 


neſs there, to attend. Ne. 35. 
And it is ſaid that ſuch a precept by any two ſuch juſtices cannot he 


ſuperſeded by any of their fellows, but only by writ out of chancery. 2 
Haw. 41. n. 66. / 52. 

But the ſeſſions without a previous ſummons is good, but then no 
man ſhall loſe any thing for default of his appearance there, becauſe no 
man had notice of their fitting. Lamb. 381. Nor can any one be com- 


pelled to appear there. L. Raym. 1238. 3 
Mr. Lambard puts a caſe from Mr. Marrao, that if two or more 


juſtices appoint the ſeſſions to be holden in one town, and ſo many more 
appoint a ſeſſions in another town the ſame day, and holds they may be 


ſo held, and that the preſentments in both are good ; but that appearance 
at one, is a diſcharge of ſervice at the other. But it may be well queſti- 


oned whether they are not both void ; for they make two courts of that 


which ought to be intire and but one: for it doth not appear that the 
juſtices 


; b ; a uſtices may preeept to lj 
direct their precept under their teſte to the ſheriff, for the ſummons of ſummon the 10 
| [} 
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Perſons who 
are to appear 
there, 


Seſſions. 


juſtices are tequired or enabled to hold more than one ſeſſions at a time 
and ſo their authority being equal, and ſeeing no preference can be made 
by the priority of time, or nature of the ſervice, they may be taken to 
be both void. However the juſtices, by whoſe forwardnets fuch diviſion 
happens, or on whom ſuch miſcarriage is chargeable, are puniſhable for 
the ſame by information and fine, or putting out of the commiſſion, a; 
the cauſe ſhall require. Dalt. c. 185. | 3 | 

6. The perſons who ought to appear at theſe ſeſſions are as follows: 

(J) The jufices of the peace; theſe without doubt are compellabie to 
appear at the ſeſſion, for without their appearance the ſeſſions cannot be 
holden. Dalt. c. 185. 

But a juſtice ought not to join an order at ſeſſions wherein himſelf i; 
concerned, nor ought his name to be in the caption. An order was 
quaſhed for that reaſon. 2 Salk. 607. | 

(2) The cuſtat rotulorum, who hath ' cuſtody of the rolls of ſeſſions, 
ought (by the commiſſion) to be there by himſelf, or by his deputy, 
who is the clerk of the peace. Dalt. c. 158. 

(3) The ſheriſf alſo, by virtue of the commiſſion, by himſelf or his 
deputy ; to receive the fines, to return jurors, to execute procels, and 
what elſe to his office doth appertain. id. 

(4) All coroners. id. 

(5) The conſtables of hundreds (that is high conſtables) and all other 
officers to whom any warrant hath been directed, in order to make return 


thereof, id. 


Freedom of 
acceſs to the 


ſeſſions. 


(6) All bailiffs of hundreds and liberties, in reſpect they are bound to 
ive an account of all. ſeſſions proceſs. id. 
(7) The gaoler ; to bring thither his priſoners, and to receive ſuch as 
may be committed. Dalt. c. 185. 
(8) The keeper of the houſe of correction, to give in a kalendar and ac- 


count of perſons in his cuſtody. 7d. 
(9) All jurors returned by the ſheriff, by virtue bf the aforeſaid pre- 


cept. And the jurors not appearing according to their ſummons, are 
puniſhable by loſs of iſſues, which uſually make part of the eſtreats of 


ſeſſions. id. | 
(10) All perſons bound by recognizance to anſwer, or to proſecute and 


give evidence. id. | 
And all perſons may freely attend at the ſeſſions for the advance- 
ment of publick juſtice, and for the ſervice of the king. And to this end 
they are (as it were) invited thither by a certain freedom of acceſs, and 
by protection from common arreſt ; a thing that is incident to every court 
of record, and without which, juſtice would be greatly hindered. 50 
that if a man come voluntarily to the ſeſſions, either to prefer a bill of 
indictment, or to give information againſt another, or to tender a fine 
upon an indictment touching himſelf, or do come compelled to make ap- 
pearance for ſaving his recognizance, and be arreſted by the ſheriff upon 
common and original procels, in his coming thither, or during his tarry- 
ing there; it ſeemeth (Mr. Lambard ſays) that (upon examination of the 
matter under his oath) he ſhall be diſcharged thereof by the Fin 
„ 


of. this court, even as it is uſed in the higher courts at We/tminfeer. 

mb, 402. 3 : 
"Pt Mr. Hawkins puts it more donhtfully, ſaying, it is queſtioned 
whether the ſeſſions, as alſo all courts of record, may not diſcharge any 

rſon arreſted, during his journeying to or from ſuch courts, or neceſſary 
attendance there, by proceſs from any other court: However it ſeems 
to be agreed, that any ſuch court may diſcharge a perſon who ſhall be 
ſo arreſted in the face of it. 2 Haw. 5. n. 6. /. 18. 

T. 7 G. 2. It ſeemeth to have been agreed in the argument upon 
Col. Pitt's caſe (which was an arreſt in his retun from parliament) that not 
only in the high court of parliament, but alſo in the inferior courts, the 
parties to the ſuit, and alſo the witneſſes, are protected in going, continu- 
ing, and returning. And this returning hath never been very nicely 
ſcanned, ſo as to require a man to go the direct road, and the protection 
is not forfeited by the plea of going out of the way, becauſe it may be the 
party went to buy a horſe, victuals, or other neceſſaries for his journey. 
Neither is the law ſo ſtrict in point of time, as to require a perſon to 
{et out immediately after the trial is over; and for that was cited 
the cafe of Hatch and Blifet, T. 13 Ann. the had a trial at, Minchſter 
alſizes, which WAA Her on Friday at four in the afternoon : ſhe ſtaid there 
till after dinner"on Saturday; and in the evening at ſeven was arreſted 
going home to Port/mouth, which is twenty miles: and the court held, 
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that the ought to be diſcharged, her protection not being expired, and 


a little deviation or loitering would not alter it. Str. 987. 


But where a man is arreſted by proceſs out of the courts at We/tminfter.,. 
it doth not ſeem that the juſtices of the e (unleſs the arreſt is made in 


im; but on application to the 


the ſeſſions) have power to diſcharge 
ly may diſcharge 


court from whence the proceſs iſſued, ſuch court probab 
him, and puniſh the perſon who made the arreſt. | 

8. Where authority is given to two juſtices to do any act, the ſeſſions 
may do it, in all caſes, except where appeal is directed to the ſeſſions. 


, 


I. Raym. 426. 


9. Juſtices may iſſue their warrants for apprehending perſons charged of 
crimes within the cognizance of the ſeſſions, and bind them over to ap- 


10. If juriſdiction be given to the ſeſſions, to hear and determine, and 
doth not ſay by information, this ſhall be by indictment, and not upon 
mformation. Dali. c. 191. | | | — 1 


The ſeſſions 


may do what 
two juſtices 


may 
Juſtices may 
bind over for 
offences cog- 
nizable at 
ſeſſions. 
Seſſions to 
proceed hy 
indictment. 
Need not give 


in the orders they make, no more than any other of the courts of law. their reafous, 


— — 
9 
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Seſſions can- 
not refer. 


Ho far the 
ſeſſions hath 
power over its 
own mem- 


bers. 


2gainſt him, he may be compelled by any other juſtice to find ſuch {ect 
1613 ; a We rity 3 


behaviour, yet the ſeſſions hath no authority to commit him, or to bind 
him to his good behaviour: And yet it feems to be agreed, that if 3 


Seſſions. 


that the judgment ſhould be affirmed, ſo that the cafe thereupon might 
come before the houſe of lords for a final determination. And Pratt Ch. 
J. delivered the opinion of the court thus: The plaintiffs in error move 
us for an affirmance: As to that you ſee the court is divided, and there 
can be no rule: but in this caſe, becauſe the party againſt whom it is to 
be affirmed, is deſirous and willing it ſhould be fo, we are all of opinion 
that upon his conſent the judgment of the common pleas may be affirined. 
But leſt this be brought in future ages as a precedent of an affirniance 
upon a diviſion, we direct the oflicer to make the rule ſpecial in this cafe, 
on recital of the difference in opinion amongſt the fades, and the con. 
ſent of the party. Str. 383, 4. | 

T. 8 G. 2. K. and the juſtices of W:tmorland. Order of two juſtices 
of the borough for removing a poor family; appeal to the ſeſſions of the 
county, at which the juſtices were equally divided; ſo no determination 
was made, nor the appeal adjourned. A mandamwus was directed to all the 
juſtices of the county in i to proceed on the appeal. And it was 
faid, that the juſtices ought in this caſe to have adjourned the appeal, or 
continued it over to a ſubſequent ſeſſions, till by the coming of more juſ. 
tices it might have been determined. S C. V. 2, 193. 

Or if the court ſhall be {till divided, as ſo it may happen in ſmall coun. 
ties or towns corporate where the juſtices are but few, or. where the num. 
ber is reduced by reaſon of the reſt being intereſted; in order that the 
cauſe may not be hung up for ever, it may be adviſable (according to the 
courſe preſcribed in the caſe of 7hornby and Fleetwood abovementioned) 
for the court, by the conſent of the parties, to aflirm or quaſh, and there. 
upon ſtate the caſe ſpecially, to be laid before the judges ot aſſize, or 
rather before the court of king's bench; for the judges of aſſize are of. 
tentimes ſufficiently employed with the proper buſineſs of the circuit, 
without being importuned with theſe matters of inferior conſequence. 

14. A judge of niſi prius by conſent of parties may make a rule to re- 
fer a cauſe; but the ſeſſions cannot do b, thougli by conſent. They 
may refer a thing to another to examine, and make report to them for 
their determination, but cannot refer a thing to be determined by the 
other. 2 Salk. 477. ; 

15. It ſeemeth certain, that the ſeſſions hath no authority to amerce 
any juſtice for his non-attendance at the ſeſſions, as the judges of afiie 
may for the abſence of any ſuch juſtice at the gaol delivery: for it 153 
general rule, that inter pares non ęſt pote/tas, it being reaſonable rather to 
refer the puniſhment of perſons in a judicial office, in relation to their 
behaviour in ſuch office, to other judges of a ſuperior ſtation, than to 
thoſe of the ſame rank with themſelves. And therefore it ſeems to have 
been holden, that if a juſtice at the ſeſſions, who is not of the quor#n, 
ſhall uſe ſuch expreſſions towards another who is of the quorum, for which 

-if he were a private perſon he might be committed or bound to his good 


juſtice give juſt cauſe. to any perſon to demand the ſurety of the peace 
ty 


— 


7 
4 
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rity ; for the publick peace requires an immediate remedy in ſuch caſes. 
2 Haw. 41s 42. 7. 67. J. 57. * 

16. The ſeſſions may proceed to outlawry in caſes of indictments found 

| : Whether they 
before them; and that, by the common law; and in caſes of popular may iſſue a 
actions, by the 10 C. 1. / 4. c. 11. But they cannot iſſue a capias utla- oapias utlaga- 
atum, but muſt return the outlawry into the king's bench, and there um. 

proceſs of capias utlagatum ſhall iſſue. 2 H. H. 52. Lamb. 521. 

But by the 12 Co. 103. They that have power to award proceſs of out- 
lawry, have alſo a power to award a capias wiagatum, as incident to their 
authority and juriſdiction. 

17. Generally, the ſeſſions cannot award an attachment for con- Whether 
tempt in not complying with their orders; but the ordinary and pro- they may a- 
per method is by indictment. I. 8 G. 2. K. and Bartlett. Seſſ. C. V. 2, ward an at- 
1 76. | | tachment. 

18. Generally, it is ſaid, that the juſtices are not puniſhable for what Juſtices not 
they do in ſeſſions. Stam. 173. Unleſs there be ſome manifeſt act of Puniſhable for 
oppreſſion, or wilful abuſe of power. 2 Barnardi/t. 249, 250. what is done 

Hs . . in ſeſſions. 

19. The manner of proceeding at the ſeſſions, is as follows : Firſt, EL 
the juſtices being met, the uſual courſe is with three oyes to pro- proceedins i 

. g in 
claim the ſeſſions, and then read the commiſſion of the peace. Dall. ſeſſions, 

c. 18 5. 852 — 
20. Then the grand jury are called and ſworn, and the charge given Cone jery 


to them. id. | Wm 

21, If there be any who are to take oaths, in order to qualify them Taking oaths, 
for offices, this muſt be done between the hours of 9 and 12 in the 
forenoon, and not otherwiſe. 2 Ann. c. 6. /. 18. 

22. The king's. proclamation againſt protaneneſs and immorality is Aas to be 
alſo to be read ; and likewiſe there are divers acts of parliament required read. 
to be read in the ſeſſions. 5 | 3 2 f 

23. Then the recognizances may be called, eſpecially ſuch as are to ae % 
proſecute and give evidence, that ſo bills may be drawn and prepared. give evidence 
Dalt. c. 185. | a called. 

24. Although it has been uſed ſometimes, to try a man for felony Trying for 
the ſame ſeſſions in which the indictment is found, yet it ſeems highly felonies at 
reaſonable, if the priſoner deſire it, to be deterred, and ſhew cauſe the ſame ſeſ- 
probable, to defer it. For that, 1. The ſeſſions are holden oftener than . 
the aſſizes. 2. The ſpeedy trials ſeem to be in favour of the priſoner, 
and volenti non fit injuria, 3. If a traverſe upon an indictment of nu- 


ſance be not triable the ſame ſeſſions that it is joined, but a man ſhall 


have time to provide for it; much more in matter of life, where 
uſually the party is in priſon, and may well be ſuppoſed leſs able to pro- 
vide for it, and in the nature of it requires greater conſideration. Dali. 
c. 18 5. . 1 4 

And, in another place, it is ſaid, that it is made a doubt, whether a 
trial can be had of a felon the ſame ſeſſions he pleads, until he conſents 
to it. Dalt. c. 185. : ſer: 933 15 : 

25. The bills being ready, the parties bound over for that purpoſe are og: g 
born to give evidence upon the bills ; and the courſe is, to bid the evi- jun,“ 

; 5 L. ence 


* 
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dence go with the grand jury, where they conſider of the bill, and either 
find it or not find it, and then return it. id. 


Orker Vos 26. Whilſt the jury is gone out of court, the uſual way is, to proceed 
nels wilt upon motions and orders touching ſettlements, baſtardy, nuſances, and 
tte and the like; and to call perſons bound over to the peace or good behaviour, 


Jury bs but it may not be beſt to diſcharge them till the end of the ſeſſions, be. 
as mot n. Cauſe bills may be preferred againſt them. id. 

a 27 Mr. Shaw (Tit. Sons) ſays, no indictment for a nuſance ſhall 
98 be quaſhed or diſcharged, unleſs two juſtices do certify to the court upon 
ba ee, their own view, either by certificate under their hands, or in perſon, 

that the nuſance is removed; and for this he quotes 3 Cro. 584. Layton's 
caſe, But that cafe only mentions a certificate in general, and the cer. 
tificate in that caſe was not a certificate of two juſtices, but of ſeveral 
inhabitants adjoining ; and it ſhould ſeem that the ſeſſions may be well 
fatished of ſuch removal of a nuſance, by other evidence, as well as by 
that of two juſtices. 


2 28. Then may be called the perſons bound by recognizance at the laſt 


rid. ſeſſions, to proſecute their traverſes at the preſent ſeſſions. For if a 


perſon indicted of a treſpafs or other miſdemeanor, do appear, and ſhall 
plead not guilty, and traverſe the indictment, he ſhall enter into recog- 
nizance to proſecute his traverſe at the next quarter ſeſſions. For in 
Bumſtead's caſe, 11 C. The whole court was of opinion, that juſtices 
of the peace may not inquire, try, and determine civil offences, in one 
and the ſame day ; for the party ought to have a convenient time to pro- 
vide for the trial. Cro. Car. 448. 

And on the trial of a traverſe, the defendant muſt appear in the court, 
at the bar, in his proper perſon ; and then the indictment is read to the 
jury; and the proſecutor and his witneſſes are called to give evidence, 
and are heard; and it the defendant is found guilty,. the court ſets a 
fine upon him adequate to the offence, or other puniſhment as the law 
direts. Crown Cir. 50, 51. ts 

In caſe- of treſpaſs and aſſault, the court frequently recommends the 
defendant to talk with the proſecutor, that is, to make him amends for 
the injury done him; and if the proſecutor comes and acknowledges a 
ſatisfaction received, the court will ſet a ſmall fine on the defendant, as 
38. 4d. or 12d. Cre. Cir. 52. 

Sometimes the proſecutor and defendant agree, before the defendant 
pleads to the indictment ; and then the defendant comes into court in his 
proper perſon, and pleads guilty to the indictment ; and upon proving, 
by a ſubſcribing witneſs, a general releaſe executed by the proſecutor, 
the defendant ſubmits to a ſmall fine, ſuch as the court is pleaſed to im- 
poſe. Cro. Cir. 52. | Rane, | 

There are frequent proſecutions at the ſeſſions for trifling aſſaults, in 
which caſes it is adviſeable for a defendant not to put himſelf to the ex- 
pence of trying the indictment ; but to give notice to the proſecutor, 
that he intends to plead guilty, to the indictment ; in which caſe the 
profecutor attends the court with his witneſſes, and gives evidence of 
the nature of the offence ; and then the court proceeds to fine 3 

| | endan 
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fendant for his miſbehaviour towards the proſecutor : But before that 
is done, the court will admit the defendant to call ſuch witneſſes as he 
defires, and will examine them by way of mitigation. Cro. Cir. 54. | 

29. And becauſe the arraignment and trial of priſoners is a great part Trial for pe- 
of the buſineſs of the ſeſſions, I will take notice of ſome parts thereof, tit larceny 
and proceedings thereupon : _ other fe · 

Towards the end of the ſeſſions, when it appears what bills are come 
in againſt the priſoners, the gaoler being called to ſet his priſoners to the Arraignment. 
bar, and the crier being called to make a bar, that is, to diſpoſe of the 
company, that a way be made open from the court to the priſoners, that 
the court, jury, and priſoners may ſee each other, one of the priſoners 
is called to; A. B. hold up thy hand. Dalt. c. 18 5. 

Yet it is not neceſſary that he hold up his hand at the bar, or be com- Hold: 
manded ſo to do; for this is only a ceremony, for making known the the han 
perſon of the priſoner to the court, and if he anſwers that he is the ſame ; 

rſon, it is all one. 2 Haw. 308. n. 437. /. 2. 

Then he is acquainted with the effect of the charge laid againſt him, gt, or not 
Thou A. B. ſtandeſt indicted, by the name of A. B. for that thou guilty. 
(and fo recite the indictment), How ſayeſt thou, A. B. Art thou guilty 
of this felony and petit larceny whereof thou ſtandeſt indicted, or not 
guilty ? Dal. c. 185. 

If he make no anſwer at all, and will not plead, it is beſt to aſk him Mate. 
three or more times, and to tell him the danger of ſtanding mute, and 
the grievouſneſs of the judgment of the peine fort & dure; and yet if he 
will ſtand mute, nothing more can be done concerning him till judgment, 
but to record it. id. ö 

But if it be for petit larceny only, he ſhall not be put to his peine fort 
& dure, as in caſe of grand larceny, but he ſhall have the like judgment 
as if he had confeſſed the indictment. 2 Haw. 329. u. 464. 

If he pleads privilege, it hath been adjudged, that where proceedings 
are merely at the ſuit of the king, as upon indictment, or upon informa- 
tion brought by the attorney general, no privilege ſhall be allowed ; but 
where the proceedings are at the ſuit of the king, and of the party, as 
in caſe of a common informer, there the defendant may have his pri- 
vilege. 1 Lutw. 62. 

It he anſwer that he is guilty, then the confeſſion is recorded, and Confeſſion, 


no more done till judgment. Dalt. c. 185. | : a 
But if he ſay, not guilty, he is then aſked; how wilt thou be tried ? Trial by the 
Dalt. c. 18 5. ; | country. 
Which was formerly a very fignificant queſtion, though it is not ſo 
now ; becauſe anciently trial by battel, and trial by ordeal was uſed, as 
well as by the country, or a jury. 
3 it is now uſually anſwered, By God and the country. 
alt. c. 185, F 
Mr. Hawkins obſerves, that every perſon at the time of his arraign- R to- 
ment, onght to be uſed with all the humanity and gentleneſs which is Parts * 
conſiſtent with the nature of the thing, and under no other terror or 
uneaſineſs than what proceeds from a ſenſe of his guilt, and the misfor- 
5 E 2 tune 
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tune of his preſent circumſtances ; and therefore ought not to be brought 
to the bar in a contumelious manner, as with his hands tied together 
or any other mark of ignominy and reproach ; nor even with fetters on 
his feet, unleſs there be ſome danger of a reſcous or eſcape. 2 Hase. 
208. n. 436. /. 1. 
And the court ought to exhort him to. anſwer without fear, and to 
acquaint him that he ſhall have juſtice done to him. 2 /. 316. 
Witneſſes cal- Next, the priſoner having put himſelf upon his country, the prof. 
led. cutors are called on their recognizances, to give evidence. Dai, c. 185. 
Jury called Then the jury are called on their panel, thus, You good men that are 
y called, x f Jy 7 a 
returned and impanelled, to try the iſſue joined between our lovereign 
lord the king aud the priſoner at the bar, anſwer to your names. Dal. 
c. 185. | | 
Proclamation, Which done, and they appearing a full jury, a proclamation is made; 
If any can inform the king's attorney, or this court, of any treaſons, 
murders, felonies, or other miſdemeanors againſt A. B. the priſoner at 
the bar, let them come forth, for the priſoner {tands upon his delive. 
rance. Dalt. c. 185. N 

Then it is ſaid to the priſoner, You priſoner at the bar, the perſons 
that you ſhall now hear called, are to paſs upon your trial (upon your 
life and death, if it is a capital offence); if you will challenge them, or 
any of them, you muſt challenge them as they come to the book to be 
ſworn, and before they be ſworn. Dalt. c. 185. | 

Then call the foreman of the jury, and ſay unto him, Lay your hand 
on the book, and look upon the priſoner ; You ſhall well and truly try, 
and true deliverance make, between our ſovereign lord the king, and 
the priſoner at the bar, whom you ſhall have in charge, and a true ver- 
dict give according to your evidence. So help you God. 

Then call the ſecond, and ſo- ſwear him in like manner, and ſo on to 
12, and neither more nor leſs. 2 H. H. 293. 

Then count them 12, and fay, You good men that are ſworn, you 
ſhall underſtand, that A: B. now priſoner at the bar, ſtands indicted, 
for that he (and ſo recite the indictment) : To which indictment 
he hath pleaded not guilty, and for his trial hath put himſelf upon God 
and the country, which country you are ; ſo that your charge is, to in- 
quire whether he be guilty of the felony or petit larceny whereof he 
ſtands indicted, or not guilty ; if you find him guilty, you ſhall ſay fo, 
and inquire what goods and chattels he had at the time of the ſaid telony 
and petit larceny committed, or at any time ſince: (Or, if it be for fe- 
lony above petit larceny, then, what goods and chattels, lands and 
tenements he had at the time of the ſaid felony committed, or at any 
time ſince:) If you find him not guilty, you ſhall enquire, whether he 
did fly for it, and if you find that he fled for it, you ſhall enquire what 
goods and chattels he had at the time of ſuch flight. If you find him 
not guilty, and that he did not fly for it, you ſhall ſay ſo, and no 
more; and ſo hear your evidence. 2 H. H. 293, 294, Dall. c. 185. 


See 4 Black. Com. 387. 1 
| | en 


Challenge, 


Jury ſworn. 


Jury charged. 


Seſlions. 


Then call the witneſſes, and ſwear them, one by one, thus ; The evi- Witneſſes 
dence that you ſhall give on the behalf of our ſovereign lord the king, againſt ſworn. 


A. B. priſoner at the bar, ſhall be the truth, the whole truth, and nothing but 
the truth : So help you God. Dalt. c. 185. 


When the witneſles for the king have been examined, if the priſoner Witneſſes for 
defires that any witneſles ſhould be examined for him, they muſt be exa- the priſoner. 


mined alſo on oath. 


On trials of this nature, the priſoner ſhall not have counſel allowed Priſoner not 
to him, unleſs a point of law ariſe, proper to be debated; nor a copy of * have eoun- 
Cle 


the indictment. 2 Haw. 400, 402. n. 564, to 568. 
But in offences under felony, a defendant may be heard by his coun- 


ſet. Wood. b. 4. c. 5. 


Otherwiſe, the court is to be of counſel with the priſoner, and ought Court to be 


to adviſe him for his good, and not take advantages too ſtrictly againſt 
him. Dalt. c. 185. Black. Com. 3 56. 


When the priſoner hath done, and hath been heard all that he hath py;aence 
to ſay in his defence, the evidence is ſummed up by the court to the jury. ſummed up. 


And it they cannot agree on their verdict at the bar, a bailif muſt be 
{worn to keep the jury, thus; Tov ſhall fwear that you ſhall keep this jury, 
without meat, drink, fire, or candle ; you ſhall ſuffer none to ſpeak to them, 
neither ſhall you ſpeak to them yourſelf, but only to aſk them whether they are 
agreed: So belp you God. id. 


The jury coming back, the priſoner is brought to the bar; then the Vergia, 


jury is called ; they appearing, ſay, Set A. B. to the bar ; Who being 
there, ſay, Look upon the priſoner ; how ſay you, is A. B. guilty of 
the felony (or as the caſe is) whereof he ſtands indicted, or not guilty ? 


If they ſay, not guilty, bid him down upon his knees. If they fay, 


guilty ; record it, and bid him be taken away. Then ſay, hearken to 


the verdict as the court hath recorded it; You ſay, A. B. is guilty [or, 


is not guilty ] of the felony whereof he ſtands indicted. id. 


Then make a proclamation and ſay, All manner of perſons keep Judgment. 


ſilence, whilſt judgment is given againſt the priſoner at the bar, upon 
pain of impriſonment. Then ſet the priſoner to the bar, and give the 


ſentence. id. | 
o. Where the ſeſſions is adjourned, the ſtile of the ſeſſions ought not 


to run at ſuch a ſeſſions held by adiournment ; but the original meeting of 


the ſeſſions ought to be ſet forth, and that it was continued from thence 


to ſuch further time by adjournment. Str. 832, 865. 

But ſuch adjournment ought not to be beyond the time of meeting 
of the next quarter ſeſſions. As in the caſe of the Xing and Grince, T. 4 
G. An indictment was found before the juſtices of the county of Lin- 
coln, againſt a conſtable for refuſing to obey an order of the juſtices ; and 


the defendant was tried, convicted, and had judgment given againſt him, 


at a general ſeſſions held the 3d day of May (which was after the Eger 
ſeſſions began) by the adjournment of the Epiphany ſeſſions: But by 
the court of king's bench the judgment was reverſed ; becauſe the juſ- 
tices cannot continue one general ſeſſions to a day ſubſequent to the time 
appointed by the 2 H. 5. c. 4. for the holding another original ſeſſions. 


Vin. Seſs. W. 7. 
| 31. By 


Adjournment 
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Wages of the 31. By the 12 R. c. 10. The juſtices ſhall take for their wages 4 5, the 


Juſtices, and 
 Eftreats, 


Fees in ſeſſi - 


Ons. 


Seſſtons. 


day for the time of their ſeſſions, and their clerk 25. of the fines and 
amerciaments, riſing and coming of the ſame ſeſſions, by the hands of 
the ſheriffs. And the lords of franchiſes ſhall be contributary to the ſaid 
wages, after the rate of their part of fines and amerciaments. 

But no duke, earl, baron, or baneret, ſhall take any wages. 14 R. 2. 
e. 5 i 

And the eſtreats of the juſtices ſhall be doubled, and the one part deli. 
vered by them to the ſheriff, to levy the money thereof riſing, and 
thereof to pay the juſtices their wages by the hand of the ſheriff, by in. 
denture betwixt them thereof to be made. 14 R. 2. c. 11. 

32. The fees ir ſeſſions for traverſing, trying, or diſcharging indict- 
ments, diſcharging recognizances of the peace and good behaviour, and 
the like, do vary according to the cuſtom of the country ; and in that 
place the cuſtom of the place is to be obſerved. Dale. c. 41. 

By Holt Ch. J. The court cannot commit for non-payment of fees; for 
if there is right, there is remedy ; and indebitatus aſſumpſit will lie, if the 
fee is certain; if uncertain, quantum meruit. L. Raym. 703. 


By 21 & 22 G. 3. c. 42. /. 5. Whereas by the charters, conſtitutions, 
and laws with reſpect to ſeveral cities, it is required, that the mayor, re- 
corder, and one or more juſtices of peace, ſhould perſonally attend at 
ſeſſions ; and inconveniencies and delays of juſtice have ariſen from ab- 
ſence of the recorder : the recorder of ſuch cities ſhall after firſt 
of July next have full power by writing under hand and ſeal in caſes of 
ſickneſs or neceſſary abſence, and with conſent of the chief magiſtrate, to 
appoint a deputy, being a barriſter at law, to fill the place of ſuch re- 
corder at ſuch ſeſſions, and adjournments thereof during abſence of ſuch 
recorder. | : 

Se. 6. Said deputy ſhall have fame power and authority in all 
reſpects at ſuch ſeſſion as ſaid recorder would have had if preſent. 


Precept to ſummon the ſeſſions. 


—_— P. and K. P. eſquires, juſtices of our ſovereign lord the king, 
s figned to keep the peace in the county of aforeſaid, and 
alſo to hear and determine divers felomes, treſpaſſes and other miſdemeanors 
committed in the ſaid county, and one of us of the quorum ; To the ſheriff of the 
Same county, greeting On the behalf of our ſaid ſovereign lord the king, we 
command you, that you omit not, by reaſon of any liberty within your county, but 
that you enter therein, and that you cauſe to come before us, or others, juſtices 
aſſgned to keen the peace in the ſaid county, and alſo to hear and determine divers 
felomes, treſpaſſes, and other miſdemeanors in the ſid county committed, on —— 
the — day of — now next enſuing, at the hour of ten in the forenoon of the 
ame day, at in the ſuid county, 24, gond and lawful men of the body of the 


county aforeſaid, then and there to enquire, preſent, do and perform, all and 
Ang ular ſuch thin s, which on the behalf of our ſaid ſovereign lord the king ſhall 


be enjoined them: Alſo that you make known 10 all coroners, keepers of * ay 
ouſes 


Seſſions. 


houſes of correction, high conflables, and bailiffs of liberties, within the county 
aforeſaid, that they be then there to do and fulfil thoſe things which by reaſon of 
thetr offices ſhall be 16 be done Moreover, that yu cauſe to be proclaimed through 
the ſaid county in proper places the aforeſaid ſeſſious of the peace to be held at the 
diy and place aforeſaid : And db you be then there, to do and execute thoſe things 
which belong to your office: And have you then there as well the names of the ju- 
rors, coroners, keepers of gaols, and of houſes of correction, high-conſtables, 
and bailiffs aforeſud, as alſo this precept. Given under our ſeals at A. in the 
72 aforeſaid, the day of + — in the year of the reign 
0 


When the ſheriff hath received this precept, he muſt direct ſeveral 


warrants to the ſeveral bailiffs of hundreds and liberties, containing in 


them the ſubſtance of the ſaid precept. 


The ſtile of the ſeſſions. 


Dublin. HE general quarter ſeſſions of the peace, holden at —— in 
| and for the ſaid county, on the day of in the 
year of the reign of our ſovereign lord George the third, of Great Britain, 
France, and Ireland, king, defender of the faith, and ſo forth, before J. P. and 
K. P. eſquires, and others, juſtices of our ſaid ſovereign lord the king, afſigned 
to keep the peace in the ſaid county, and alſo to hear and determine divers felontes, 
treſpaſſes, and other miſdemeanors in the ſaid county committed, and of the quorum, 
and ſo forth. 


Condition of a recognizance to appear and give evidence at the 
ſeſſions, in caſe where the king is a party. 


HE condition of this recognizance is ſuch, that if the abovebound A. W. 
Hall perſonally appear at the next general quarter-ſeſfions of the peace, 10 


be holden at - in and for the county of — and then and there gruc ſuch 
evidence as he knoweth, againſt concerning his felonious taking and carrying 
away — the property of” and do not depart thence without leave of 


the ſaid court, then this recognizance io be void. 


Sub pærna to give evidence, in caſe where the king is not party. 


yeomen 
7 


 EORGE the third To A. W. B. W. and C. W. of 6 
greeting: We command yo, and every of yu, that all buſineſs being lat 

afide, and all excuſes ceafing, you do in your proper perſons appear before our juſ- 
tices Mig ned to keep our peace in the county of and alſo to hear and deter- 
mine divers felontes, treſpaſſes, and other miſdemeanors in our ſaid county com- 
mitted, at the ſeſſion of the peace to be holden at —— in and for the ſaid county, 
. the day of next enſuing, at the hour of ten in the 
forenoon of the ſame day, to 1eftify all and fingular thoſe things, which qu, or any 


of you, fhall know, in a certain appeal now depending between the N 
ens 
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dens and overſeers of the por of the pariſh of ——— appellants, and the church. 
wardens and overſeers of the poor of the pariſh of removants, touching 
and concerning the removal of A. P. from the ſaid pariſh of —— [Or, in cats 
where the king is a party, —— 70 teſtify the truth and give evidence on gu- 
b-half, againſt A. O. in caſe of treſpaſs aid aſſault] And this you and every f 
you are in n9 wiſe to omit, under the penalty of 101. for you and every of 771 


IVitneſs J. P. eſquire, the day of ———, 


Note; There may be four witneſſes put in one /ubpena. 


A ſubpena ticket for a witneſs. 


R. A. W. By virtue of a %orit of ſubpoena, 10 you and others directed, and 

herewith ſhewn unto you, you are required perſonally to be and appear at 
the next general quarter ſeſſions of the peace to be holden at in and for 
the county of to teſtify the truth according to your knowledge in a cer. 
rain appeal now depending, between the churchwardens and overſeers of the por 


of the pariſh of — appellants, and the churchwardens and overſcers of the 
poor of the pariſh of — removants, concerning the removal of A. P. from 
the ſaid pariſh of to the ſaid pariſh of on the pert of the ſaid ap. 


pellants : And herein you are not to fail, on pain of 101. Dated the day 


of in the e year 


Sheep. 


1. Y the Eng. at. 8 Eliz. c. 3. No perſon ſhall ſend or take into any 

{hip, any rams, ſheep, orlambs alive, to be carried out of EH, 
Wales, or Ireland, or any of the queen's dominions, upon pain that every 
ſuch perſon, their aiders, abettors, procurers and comforters, ſhall tor 
their firſt offence forfeit all their goods, the one moiety to the queen, the 
other moiety to him that will ſue for the ſame. /, 1. 

2. Every ſuch offender ſhall ſuffer impriſonment one year, and at the 
year's end ſhall in ſome market town, in the fulneſs of the market, have 
his left hand cut off, to be nailed up in the openeſt place of ſuch market; 
n every perſon eſtſoons offending againſt this ſtatute, ſhall be adjudged 
a felon. /. 2. 

3. Provided, that this act ſhall not extend to any corruption of blood, 
or be prejudicial to any woman claiming dower. /, 3. 

4. The juitices of oer and terminer, juſtices of gaol-delivery, and 
Juſtices of peace, ſhall have power to inquire of every offender contrary 
= this act, and to hear and determine every offence contrary to the 

ame. | 

But the offender may have his clergy, as well in the caſe of the cut- 
ting off his hand, as in the caſe of felony. 3 It. 104. es 

| 5. An 


Sheep. 

5. And by the 10 & 11 Car. 1. cap. 15. No perſon ſhall pull the 
wool off any living ſheep, inſtead of ſhearing or clipping of them ; and 
the juſtices of aſſize at the general aſſizes, and the juſtices of peace at their 
uvarter-ſeſſions, ſhall have power to inquire of and determine offences 
contrary to this act, and to puniſh offenders, by fine and impriſonment, 
as they fhall think fit. | 


6. Alfo by the Eng. tat. 12 C. 2. c. 32. No perſon ſhall export, or lay 


on board with intent to export any ſheep, except wether m_ for the 


ſhip's uſe only; on pain of forfeiting the ſame, and for every ſheep 20s. 


half to the king, and half to him that ſhall ſue, at the ſeſſions or elfe- 
where, And the owner of the ſhip, knowing the offence, ſhall forfeit 


h's intereſt in the ſhip and furniture. And the maſter and mariners 
zi ing, ſhall forfeit, in like manner, all their goods and chaitels, and 
be impriſoned three months. And any merchant or other perſon offend- 
ing herein, ſhall be difabled to require any debt or account from any 
factor or other. And the offender may be tried in the county from whence 
they were exported, or where he ſhall be apprehended. Proſecution to 
be in one year. And if the ſhip belongs to an alien, it ſhall be forfeited. 
to the king. | | | 

7. By g Ann. c. 11. If any perſon ſhall maliciouſly, unlawfully, and 
willingly maim, kill, or deſtroy any ſheep or other cattle of any perſon 
whatſoever, every ſuch offence ſhall be adjudged felony. 

8 And by the 17 G 2. c. 5. Every perſon who ſhall kill, cut open, 
or ſkin any ſheep or lamb, with an intent to ſteal the whole or any part 
of the fat, fleſh, ſkin or carcaſs thereof; or ſhall thereout take the fat, 
or take away any part of the fleſh or carcaſs, or ſkin thereof, with an in- 
tent to ſteal the ſame ; or ſhall maliciouſly kill, maim or wound, with an 
intent to deſtoy any one or more of the cattle aforeſaid, and his acceſ- 
farics before the fact, and every perſon who ſhall receive or buy any tal- 
low, fat, or ſuet, or the ſkin or carcaſs, or any part thereof, of any ſuch 
cattle aforeſaid, from ſuch offender, knowing the ſame to be ſo unlaw- 


fully taken, being thereof convicted, ſhall ſuffer death as in caſes of 


felony, without benefit of clergy, or of any ſtatute. 

If any perſon, guilty of any of the offences aforefaid, ſhalt within ten 
days after ſuch offence committed, and before his conviction, firſt diſ- 
cover-one or more of his or her accomplices therein, ſo as ſuch accom- 
plice or accomplices be convicted of ſuch offence, the offender, ſo firft 
diſcovering, ſhall be clearly acquitted and diſcharged of and from ſuch 
his or her offence, and be intitled to a reward not exceeding fiye 
pounds. 
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Who ſhall be 
ſheriff. 


How choſen. 


His oath of 
Office. 


Sheriff. 


15 HERIFF (Shireve) in Saxon is Scirgerefa, from ſciran, to ſhare or 
divide, foy that the whole realm is parted and divided into hire; 
and pgerefa, the comes, earl, or governor, in the Belgick called el. or 
grave. The word comes, or count, came firſt into Europe out of the eaſtern 
countries, probably from the Hebrew cone or cune, which denoteth ſtrength, 
firmneſs, or ſtability; and the word county, in Latin comitatus, ſeemeth 
to be nothing elſe but the diviſion or allotment over which the comes or 
count had juriſdiction. And when the counts or earls left the cuſtody of 
the counties, then was the cuſtody thereof committed to the viſcounis, or 
vicecomites (which is the Latin name for the ſheriffs); ſo called, becauſe 
they ſupply the place of the comes or earl. The ear! was otherwiſe called 
by the Saxons eor/, ealdor, ealdorman (elder, or alderman), becauſe they 
were uſually men of age and experience ; by a like derivation as that of 
ſenators among the Romans. b 
2. By four ſeveral ſtatutes it is enacted, that none ſhall be ſheriff, except 
he have ſufficient land within the ſhire, to anſwer the king and his people. 
36-43. . 4.06.9. ̃—üꝓꝗͤ ( ( KRñ Q 
3. At the common law, the ſheriff was choſen by the county; but 
now by the ſtatute of the 14 Ed. 3. c. 7. he ſhall be appointed yearly on 
the morrow of All Souls, at the exchequer, by the chancellor, treaſurer, 
and chief baron, taking to them the chiet juſtices. | 
Except in London, and where the office is a man's frechold inheritance. 
a3 H. 6. c. 8. s | | 
4. The ſheriff at the entering upon his office ſhall take the following 
oath (to be adminiſtred in e e of a writ of dedimus prote/tatem.) 


I A. B. dv ſwear that I will well and truly ſerve the king's majeſty in the 
office of ſheriff in the county of — and promote his majeſty's profit in all things 
that belong to my office, as far as I legally can or may; I will truly preſerve the 
king's rights, and all that belongeth to the crown ; I will not aſſent to decreaſe, 
leſſen, or conceal the king's right, or the rights of his franchiſes; And whenſoever 
I hall have knowledge that ihe rights of the crown ave concealed or withdrawn, 
be it in lands, rents, franchiſes, ſuits, or ſervices, or in any other matter or thing, 
Tull do my utmoſt to make them be reſtored to the crown again; and if I may 
not do it myſelf, I will certify and inform the king thereof, or ſome of his judges; 
I will not reſpite or delay to levy the king's debts, for any gift, promiſe, reward, 
or favour, where 1 may raiſe the ſame without great grievance to the debtors ; 
Iwill do right, as well to poor as to rich, in all things belonging to my office ; I 


will de no wrong to any man, for any gift, reward, or promiſe, nor favour or 


hatred ; I will diſturb no man's right, and will truly and faithfully acquit at the 


. exchequer, all thoſe of whom I ſhall receive any debts or duties belonging 10 the 


crown; I will take nothing whereby the king may loſe, or whereby his right may 
be difturbed, injured, or delayed; I will truly return, and truly ſerve all the king 
writs, according to the beſt of my ſkill and knowledge ; I will take no bailiſts into 
my ſervice, but ſuch as I will anſwer for, and will cauſe each of them 10 take 
fuck oaths as I do, in what belongeth to their bufineſs and occupation; I will yy 
n 1 


7 


r 
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Sheriff, 


ſa and return reaſcnable and due iſſues of them that be within my batlrwick, 
according to their eftate and circumſtances, and make due panels of perſons able 
and ufer, and not ſuſpefted, or procured, as is appoimted by the ſtatutes of 
this realm I have not ſold or let to farm, nor contrafted for, wr have J granted 
or promiſed for reward or benefit, nor will Jſell or let to farm, nor contract for, 
or grant for reward or benefit, by myſelf or any other perſon for me, or for my 
uſe, dire diy or indirectlyj, my fheriffwick, or any buliwick thereof, or any office 
belonging thereunto, or the profits of the ſame, tn ary perſon or perſons what- 
ſoever; I will truly and diligently execute the god laws and flatutes of this 
realm; and in all th nes well and truly behave myſelf in my office, for the 
honour of the Ring, and the god of his ſubjefts, and diſchiroe the ſame ac- 
cording to the beſt of my ſkull and power - So help me God. 12 G. C. 4. 
E 

5. By the 4 H. c. 5. The ſheriff in perſon ſhall continue within his 
bailiwick, and ſhall not let it to farm. 

6. By the 1 H. 5. c. 4. Sheriff's officers ſhall not be attornies. 

And the ſheriff ſhall return none of his officers upon inqueſts : on pain 
of 40l. half to the king, and half to him that ſhall fue, in the ſeſſions, or 
ellewhere 23 H. 6. c. 10. 

8. The bailiffs or other perſon returning juries, or intermeddling with 
proceſſes, ſhall take the following oath of office, before a judge of aſſize, 
or the cuſtos rotulor um, or two juſtices of the peace (1 2.) © | 


I A. B. Hall not uſe or exerciſe the office of bailiff corruptly, during the time 
that I ſhall remain therein, neither ſhall or will accept, receive, or take, by any 
colour, means, or device whatſoever, or conſent to the takins of any manner of 
fee or reward of any perſon or perſons, for the impanelling or returning of any 
inqueſt, jury, or tales, in any court of record, for the king, or betwixt party and 
party, above 28. or the value thereof, or ſuch fees as are allowed and appointed 
for the ſame by the laws and ſtatutes of this realm, but will according to my 
power, truly and indifferently, with convenient ſpeed, impanel all jurors, and 
return all ſuch writ or writs touching the ſame, as ſhall appertain to be done by 
my duty or office, during the time that I ſhall remain in the ſaid office So help 
JT (26 


And perſons acting before they have taken the ſaid oath, ſhall for- 
feit 40/. half to the king, and half to him that ſhall ſue, in the ſeſſions, 


or other court of record. id. /. 4, 6. | 
And if they commit any act contrary to their ſaid oath, they {hall for- 


feit (in like manner) to the party grieved his treble damages. id. /- 5. 


And the ſheriff's bailiffs ſhall not be in the ſame office in three years 
after. 1 H. 5..c. 4- I 281711 
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9. The ſheriff hath a juriſdiction both in criminal and civil caſes; and The herifi's 


for this purpoſe he hath two courts, his 2 for criminal cauſes, which 
is therefore the king's court; the other is his county court for civil cauſes, 
and this is the court of the ſheriff himſelf. 3 Cal. 322. 
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two courts; 
the tourn, and 
county court. 
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Sheriff's re- 


Sheriff. 


10. The new ſheriff being appointed and ſworn, he ought at or before 


ceiving the ac- * next county court, to deliver a writ of diſcharge to the old ſheriff 


counts of his 
predeceſſor. 


Sheriff how 


together with all his writs) preciſely, by view and indenture between 
the two ſheriffs; wherein muſt be comprehended all the actions which 
the old. ſheriff hath againſt every priſoner, though the executions are of 
record. And till the delivery of the priſoners to the new ſheriff, they 
remain in the cuſtody of the old ſherif, notwithſtanding the letters pa- 
tents of appointment, the writ of diſcharge, and the writ of delivery. 
Neither 1s Fo new ſheriff obliged to receive the priſoners, but at the gaol 
only. But the office of the old ſheriff ceaſes, when the writ of diſcharge 
cometh to him. Word b. 1. c. 7. 
11. The ſheriff having a juſtice of the peace his warrant directed to 


far amenable him, ſhall execute the ſame; but he need not go in perſon to execute it, 
to the juſtices hut may authorize another to do it. 2 Haw. 86. n. 137. 


of the peace. 


And it is no excuſe to the ſhexitt to return that he could not execute 
a precept becauſe ot alen. for he may take with him the power of 
the county. 13 Ed. 1. . 1. c. 39. 

Alſo the ſheriff, on W riing is bound to attend the ſeſſions of the 
peace, there to return his precepts, to take the charge of the priſoners, 
to receive ſines for the king, and the like, 2 Haw. 41. n. 65. 

And it ſeems clear from the general reaſon of the law, which gives 
all courts of record a kind of diſcretionary power over all abuſes by their 
own officers, that the ſheriff is puniſhable by the juſtices in ſeflions, for 
defaults in executing their writs and precepts. 2 Haw. 142, 143. u 


Sheriff a con- 21 5, 10 219. 


3 , 


cape; this inaſmuch as it reacheth to 


alf — 12. Every ſheriff i is a principal conſervator of the Peace, by the com- 

COS oa jul. mon law, and may ex affecio, award proceſs of the peace, and take ſurety 

tice. for it; and it ſeems to be the better opinion, that tho 55 eie ſo taken 
by him is by the common law looked on as a recog ri or matter of 
r and not as a common obligation. 2 Haw. 555 44. 

But no ſheriff ſhall exerciſe the office of a juſtice of the peace, in any 
contity wherein he is ſheriff; and in ſuch caſe, his acts as a juſtice {hail be 
void. 4.14 . 

And by the fame 155, No under-ſheriff or fheriffs clerk, or any in truſt 
for them, ſhall officiate as clerk of -the peace for the ſame county he ſhall 
ſo a& as under-ſheriff, under the penalty of five hundred pounds for 
every time he ſhall ſo act, to be recovered by ſuch perſons who will ſue 
for the ſame, in any of her majeſty's tour courts of Dublin, by bill, 
plaint, er information, in which no eſſoign, Oc. ſhall- be allowed, and 

Sheriff to to be diſtributed as aforeſaid. 
hare te 13. By the 14 Ed. g. c. 10. and 19 {L . c. 10. The ſheriff | ſhall 
— 1 of have the keeping of , gaols. | 


And in all civil cauſes, as in caſes, of impriſonment for debt, the ſhe- 


riff or gaoler (at the election of, the party) tha be anfwerable for eſ- 


capes ſuffered by the gaoler ; but if the + 1 er ſuffer a felon voluntarily to 
ife, is e only in the gaoler, 


but the ſheriff may be indicted, fined, and impriſoned. 1 H. H. 597. 
14. Where 


ho is to ſet over all the priſoners in the gaol ſeverally by their names 
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14. Where the ſheriff levies money on a feri facias, the plaintiff may Sheriff au- 
have an action of debt againſt him for the money, | becauſe it was receiy- werable for 
ved by him to the plaintiff's uſe, and the defendant is diſcharged of it; ment! levied 


by him. 


and it lies againſt his executors if he die. 3 Saſk. 323. 2 ate 
17. No fheriff fhall continue in his office above one year, 14 Ed. 3. How long he 
c. 7. 28 Ed. 3. c. 7. Except in towns being counties of themſelves, ſtiall continue. 
and where the office is a man's freehold, or inheritance; 2 3: H. 6. c. 8. 
n i 5 | 
f And by * 1 R. 2. c. 11. None that hath been ſheriff ſhall be ſo 
again within three years, if there, be r ſufficient. 
But by the 17 Ed. 4. c. 6. The ſheriff may hold his office after 
the year, during Michaelmas and Hilary terms, if not before lawfully 
diſcharged. ; | | 
18. If the ſheriff ſhall die before his office ſhall be expired; the under- 8 
ſheriff ſhall Execute” the ſame if the deceaſed ſheriff's name, till a neW ex- 
ſheriff be ſworn, and be anſwerable for the execution thereof, as the de. 2 5 
ceafed theriff would have beeen. 12 G. i. r. 4. „ 6. 4 e 855 
By the act 6 . 1. 4. 6. The ſheriff's court leet, or county court, 
ſhall be always held in the moſt convenient place, in each barony, which 
lies neareſt to the center of the fame, and at a ſeafonable time in the day, 
after the hour of nine in the morning, on pain that the ſheriff or under- 
ſheriff offending herein, ſhall be fined by the juſtices at the next ſizes 
or ſeſſions, on complaint and proof made thereof, Before thom upon 
oath. © 7 16. 2:1 J 11 3000 of eee ory 0 BEIT 1ort9 02 ele 
And by the 2 GA 7. No ſheriff ſhall appoint any perſon to be 
a barony clerk within his county; and in caſe of ſuch appointment, no 
perſon ſhall take upon him to hold any court, or exerciſe any power or 
authority under chlor thereof ; and if any ſheriff offend herein, he ſhall 
forfrit for every ſuchi offence fifty pounds; which ſum muy be recovered 
by action in any of his majeſty's four courts in Dn,” wherein no 
eſſoign, c. ſhall be allowed, by any perſons who ſhall ſue for the ſame. 


{ 11065 4 


And if any perſon ſhall take upon him to exerciſe the faid pretended 
office of -barony:clerk; pon information given thereof upon oath unto 
any Juftice-of the pace of thelcounty within which he ſhall fo exeretfe 
the fame, ſuch juſtice ſhall upon tuck information, Unleſs ſufficient ball 
ſhall be given by ſuch offender, commit him to the county gaol, until 
the next aſſizes to be held for the fhid' county, Where if he ſhall be 
convicted of ſuch offence,” the jud; es of aſſize before whora he ſhall be o 
co,] ſlrall commit him to the fad «county gal for three months, 
and ſhall alſo fine him for ſuch offence, in al ſum not exceeding fifty 
poufics. £4632 Yrs $41 „ Via 11 HP. - 3 | F-1 MY ve t,- 
Alſo by the 3 G 2. c.128. Whereas gahfers frequently pay large fums br 
engu eto pay a rent to ſuch perſons who: have the *puwpr of appointing: them, 
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Sheriff, 


pid for the [aid offices : no ſheriff having power to appoint a gaoler, ſhall 


by themſelves, or any other perſon in truſt for them, take any fee or 
gratuity, or reſerve any rent payable out of any ſuch gaol for ſuch ap. 
pointment, under the penalty of five hundred pounds; one moiety 
thereof to be paid to the king, the other to the informer, with fu 
coſts of ſuit, who ſhall by bill, plaint, or information in any of his ma. 
jeſty's courts of record firſt ſue for the ſame. /. 13. 


Ships. 


By the act 4 G. 1. c. 4. If any perſon beſides thoſe impowered by 


the officer of the cuſtoms and the conſtables, ſhall enter or endeavour 
to enter on board any ſhip in diſtreſs, without the leave of the comman- 


der, or of the officer of the cuſtoms or conſtable, or one, of them; or 
in caſe any perſon ſhall moleſt them in the ſaving of the ſhip or goods, 
or ſhall endeavour to hinder the ſaving of ſuch ſhip or goods, or ſhall 
deface the marks of any ſuch goods before the ſame ſhall be taken down 
in a book by the commander and the firſt officer of the cuſtoms, ſuch 
perſon ſhall within twenty days make double ſatisfaction to the party 
grieved, at the diſcretion. of the two next juſtices of, the, peace, or in 
default thereof, ſhall by ſuch juſtices be ſent to the next haufe of cor- 
rection where he ſhall be employed in hard labour twelve months. 
5 Ws it ſhall be lawful for, any commander or ſuperior officer of. the 
ſhip in diſtreſs, or for the officer of the cuſtoms or conſtable on board 
the ſhip, to repel by force any ſach perſons. as ſhall without leave preſs 


on board the ſaid ſhip in. diſtreſs, and thereby moleſt them in the pre- 


ſervation of the mug: 17 5 be | | | 
If any perſon ſhall make or be aſſiſting in the making any hole in any 
part of any ſhip in diſtreſs, or ſhall ſteal any. pump belonging to any 


-thip, or ſhall be aiding or abetting in the ſtealing ſuch pump, or ſhall 


wilfully do any thing tending to the immediate loſs or deſtruction of 
ſuch ſhip, ſuch perſons ſhall be guilty, of felony without benefit of 
If any perſon ſhall put forth any falſe or treacherous lanthorns, lights 
or fires, with intention to ſubject any ſhip to danger or ſhipwreck, ſuch 
perſons being thereof convict, ſhall be guilty of felony without benefit 


of clergy. /- 5. fron A5v1 in: 971 E Nc 
And by the 11 G. 2. c. 9. If any owner of, or captain, maſter, or 


[ 


mariner, or other officer belonging to any ſhip, ſhall wilfully caſt away, 


fink, burn, or otherwiſe deſtroy, the ſhip of which he is owner, or to 


Which he belongeth, or in any manner direct or procure the ſame to be 
done, to the prejudice of any perſons, bodies politic or corporate, that 
Hall underwrite or, execute any policy of inſurance. thereon, or of any 


CY 


merchants that ſhall Toad goods thereon, and ſhall be convicted thereof, 


ſuch perſons ſo offending, ſhall be adjudged guilty of felony without the 


benefit 


Ships. 
benefit of clergy, or of the ſtatute made in the ninth year of queen Anne, 
for taking away the benefit of clergy in certain caſes, & c. | 


 Shoemakers. 
| ſ 


the act 3 G. 3. c. 33. / 13. To prevent frauds in the making of 
ſhoes and boots, no perſon ſhall ſell or expoſe to fale any ſhoes or boots, 
unleſs the name of the maker of ſuch boots or ſhoes ſhall be ſtamped 
upon the inſide of the top of ſuch boots, and the inſide of the lap of ſucli 
ſhoes, in plain and legible characters; and in caſe any perſon ſhall fell or 
expoſe to ſale, any boots or ſhoes not ſtamped as aforeſaid, ſuch perſon 
ſhall for every ſuch pair of boots and ſhoes ſo ſold or expoſed to ſale, 
forfeit two pounds ſix ſhillings, to be recovered as herein after is 
mentioned, | 

The ſaid penalties ſhall be recovered upon conviction by the confeſſion 
of the party, or by the oath of one credible witneſs, before one juſtice 
of the peace of the place where the offence ſhall be committed, and ſhall} 
be levied by way of diſtreſs, upon the goods of the offender, by war- 


rant under the hand and ſeal of the juſtice before whom ſuch conviction 


ſhall be, returning the overplus, the ſaid forfeitures to go to the infor- 
5 NE 


Slander. 


1 Do not find it any where clearly ſettled, how far ſlander, or ſcanda- 
lous words are cognizable before juſtices of the peace, by reaſon of 
the different circumſtances in matters of ſo indeterminate a nature; for 
the ſame words, when ſpoken of different perſons, and even of the ſame 
perſon with a different emphaſis and manner of delivering them, may 
receive a very different intrepretation. 

In general, it ſeemeth that words which directly tend to a breach of 


the peace, as if one man challenge another, are cognizable bef re juſtices 
of the peace, for which the party may be bourid to the good behaviour, 


and even indicted. 2 Salk. 698. 1 Keb. 931. 

But if they do not tend directly to a breach of the king's peace, but 
are matters only of private ſlander between party and party, which no 
way effect the publick adminiſtration of juſtice, as in caſe where the 
common people are wont to call one another knaves, and rogues, and 


whores, and thieves ; I do not find it aſſerted by any good anthority, 


that juſtices of the peace have any juriſdiction at all in ſuch matters : but 
the proper remedy ſeems to be in one of theſe two ways, either by a 
proſecution in the ſpiritual court, or by an action upon the caſe at the 
common law. 1 


In 


763 


Slandex. 


In the former caſc, it is provided by the ſtatute of Circumſpe ge agatii, * 
13 Ed. 1. and alſo by the ſtatute of the 9 Ed. 2. 60. 4 that in Wm 
defamation, no prohibition fhall lie to the ſpiritual court from the courts 
temporal: But Biſhop Gib/on ſays, that in order to ſecure cauſes of defa. 
mation in the ſpiritual court, againſt prohibitions, they muſt have theſe 
two incidents; 1. That they concern matters merely ſpiritual. 2, That 
they concern mere ſpiritual -matter only, 'and not mixt with any matter 
determinable at common law. And the proſecution in this court muſt 
| he only for the puniſhment of fin, and the welfare of the ſoul; for the 
| party cannot ſue there for amends or damages. G7. 100. 
! But the remedy in fach cafe (as hath been faid) maſt be by action! in 
= the courts temporal, if the words will bear it: But ii ſeems very di'iiculty 
for the reaſons abovementioned. to deſine what words are adi nable, and 
what not. The moſt general rule ſeems to be, thit wor s a e then moſt 
properly actionable, When they are ſpoken of a perſon in relation to his 
profsſſion or calling, and not when ſpoken at large without any ſuch 


particular application. 
And by the 10 C. 1. C. 2. c. 6. /. 14. Actions upon the caſe for 


ſlanderous words, ſhall be brought within two yeaas after the words 
ſpoken, and not after: and if the jury find the damages under 1 the 
plaintiff fhall have no more coſts than damages. 2 G. 1. c. 11, 
14. 

4 But if the words fpoketin 3 are f not in themſelves actionable, and damages 
are given to the plaintiff for a conſequential loſs only, there the plaintiff 
may have larger coſts. And the diſtinction is this: The ſtatute expreſsly 
mentions actions of /lander ; but if the words are ſuch, as give the party 
an action in reſpect of the ſpecial damage reſulting theretrom, and are 
not in themſelves actionavle, it is not properly an action of ſlander, but 
a ſpecial action on the caſ and therefore is not with this ſtatute. E. 

12. G. 2, Baſs and Hickfo d. Andr 375. 
M. 17 G. 2. Underwead and Parks. In an action for words, the de- 
fendant pleaded not guilty, and offered to prove the words to be true, in 
mitigation of damages: Bpt Lee Ch. J. refuſed to admit the ſame, fay- 
ing, that at a meeting of All the judges upon a caſe that aroſe in the com- 
mon pleas, a large majority of them had determined, not to allow it for 
the future, but that it ſhall be p/caded, whereby the plaintiff might be 
prepared to defend himſelf, as well as to prove the ſpeaking of the words, 

Str. 1200. 

Finally, there is one ſpecies of nander, of which the law takes a more 
eſpecial notice; and that is, when it relates to the great men of the 
realm: Concerning whom, it is enacted by the 3 Ed. 1. c. 34. 2 R. 2. ſt. 
I. c. 5. and 12 R. 2. c. 11. that none ſhall tell or publiſh any falſe news or 
tales, whereby diſcord, or occaſion of diſcord or lander may grow, between the 
king and his people, or the great men of the realm; and that none /hall deviſe, 
ſpeak, or tell any flſe news or lies, of any prelates, lords, ju ges, or other great 
men of the realm, whereof any diſcord or ſlander may ariſe; on pain of in- 
- priſoument, until he hath brought into court the fir/t author of | "the tale ; and if he 


cannot And the author, he foalt be puniſhed by advice of the council. " 
; Publi 


704 


Slander, 


Publiſh any falſe news or tales] But this extends only to extrajudicial 
ſlanders; for if a man charge them in due courſe of law, although the 


charge be falſe, yet there will lie no action de ſcandalis magnatum, neither 


at common law, nor by theſe ſtatutes. 2 I. 228, 


Soldiers. 8 


OR ſoldiers inliſting into foreign ſervice, ſee title, Foreign Service. 

The antient military order was, when the king was to be ſerved 
with ſoldiers for his war, a knight or eſquire of the county, that had 
revenues, farmers, and tenants, would covenant with the king by inden- 


ture inrolled in the exchequer, to ferve the king for ſach a term with 


ſo many men ſpecially named in a liſt, in his war. 1 I. 71. 
And in conſequence hereef, there are many regulations by divers 
ſtatutes concerning the ſame, which are now out of uſe. 

But the preſent regulations concerning the ſoldiery (the militia except- 
ed) are chiefly contained in the yearly, acts againſt mutiny and deſertion; 
the ſubſtance whereof, ſo far as juſtices of the peace and other civil officers 
are concerned, is contaĩned in the following ſections. . „ 


This act, commonly called the mutiny bill, is only ann 3 but as it has been 


paſſed annually for ſeveral years, it will probably be continued with few 
uariations. oy | 
This act, and every thing herein contained, ſhall be in force within the 
realms of Great Britain and Ireland, from the twenty fourth day of March 
one thouſand ſeven hundred and ſixty four, until the twenty fifth day of 


: , ; $ 4 f i 
March one thouſand ſeven hundred and ſixty five. 
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7 Articles 4 bar. 
II. Inliting ſoldiers. 
LI. Muſter. 

V. Carriages. 

V. Billetting. 1 
VI. Deſtroying the Lane 
VII. Sued for debt. 
. Galty of crimes.” 
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The king may IEP licles of INE for bettet erer mene t the ere 
i confine! courts 147 72 45 Wick power to try any eric by ſuch article 
6 War. ＋ . ON . 

But no perſon a be EOF red to ſuffer 5 any puniſhment extending to 


life or limb, by the ſaid articles, except for crimes expreſſed to be ſo pu- 
Wee 935 this act. +3 54. | 
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| When N 7 75 hall . he ke ſhall ! n four 5 s, but not ſooner 
than 24 any pc carried before the next 135 or hp, at magiſtrate of 
a town corporate (not being an officer in the army) and before him ſhall 
be at liberty to declare his diſſent to ſuch inliſting; and on ſuch declara- 
tion, and returning the inliſting money, and paying 205. for the charges 
expended on him, he ſhall be forthwith diſcharged, in preſence of ſuch 
iſtrate: But if he ſhall refuſe or neglect in 24 hours:to return and pay 
fuck money as aforeſaid, he ſhall be deemed to be inliſted, as if he had 
iven his aſſent thereto before ſuch magiſtrate. If he declare that he 
voluntarily inliſted himſelf, the juftice or chief magiſtrate ſhall forthwith 
certify under his hand, that ſuch perſon is duly inliſted, ſetting forth the 
place of his birth, age and calling (if known) and that the ſecond and 
fixth ſections of the articles of war againſt mutiny and defertion were 


read to him, and that he has taken the oath mentioned in the faid articles 


of war: And if any perſon ſo certified as duly inliſted ſhall refuſe to take 
the ſaid oath of fidelity before fuch magiſtrate, the officer from whom 
* hath received ſuch money, may detain and confine him till he ſhall 
e it: And every military officep that ſhall act contrary hereto, or 

Fe 'Þ ein, ſhall incur the like Pale as is by this act inflicted for 


making 


es 


to 


Soldiers. : 


making a falſe muſter, to be recovered as any penalties by this att are 


recoverable. / 69. | " | 
Which ſaid ſecond and ſixth ſections of the articles of wax àrè theft: | 


2615 p 
(8 K 


Art. 1. Whatſoever officer or ſoldier ſhall preſume to uſe traiterous or 
difreſpectful words againſt the ſacred perſon of his majeſty, his royal 
highneſs the prince of Wares, or any of the royal family; if a commiſſion- 
ed officer, he ſhall be caſhiered ; if a non-commiſſioned officer or ſoldier; 
he ſhall ſuffer ſuch puniſhment as ſhall be inflicted upon him by the ſen- 
tence of a court martial. 8177 

Art. 2. Any officer or ſoldier who ſhall behave himſelf with contempt 
or diſreſpect towards the general, or other commander in chief of our 
forces, or ſhall ſpeak words tending to his hurt or diſſionour, ſhall be 
puniſhed according to the nature of his offence, by the judgment of a 
court martial. | —- — | 

Art. 3. Any officer or ſoldier who ſhall begin, excite, cauſe or join in 


any mutiny or ſedition, in the troop, company, or ty rr to which 
he belongs, or in any other troop or company in our ſervice, or on any - 


party, poſt, detachment, or guard, on any- pretence whatſoever, ſhall 
ſuffer death, or ſuch other puniſhment as by a court martial ſhall be in- 
flicted. Bs, 5 25 . Ct 
Art. 4. Any officer, non- commiſſioned officer, or ſoldier, who being 
reſent at any mutmy or ſedition, does not uſe his utmoſt endeavours to 
uppreſs the ſame, or coming to the knowledge of any mutiny, or in- 


tended mutiny, does not without delay give information thereof to his 


commanding officer, ſhall be puniſhed by a court-martial with death, or 
otherwiſe, according to the nature of the offence. 1 ih 

Art. 5. Any officer or ſoldier who fhall ſtrike his ſuperior officer, or 
draw, or offer to draw, or ſhall lift up any weapon, or offer any violence 
againſt him, being in the execution of his office, on any pretence what- 
ſoever, or ſhall diſobey any lawful command of his fuperior officer, ſhall 
ſuffer death, or fuch other puniſhment as ſhall, according to the nature 
of his offence, be inflicted upon him by the ſentence of a court martial. 

| Y Y BS 75's 


Art. 1. All officers and ſoldiers, who Being received pay, or ws 
been duly inliſted in our ſervice, ſhall be convicted of having deſerted th 
ſame, ſhall ſuffer death, or ſuch other puniſhment as by 2 court martial 
ſhall be inflicted. 1 395 7 
Art. 2, Any non-commiſſioned officer or ſoldier, who ſhall, without 
leave from his commanding officer, abſent himſelf from his troop or com- 
pany, or from any detachment with which he ſhall be commanded, ſhall, 
upon. being convicted thereof, be puniſhed according to the nature of lus 
offence, at the diſcretion of a court-martial. 

5G2 Art- 3- 


768 
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Art. 3. No non- commiſſioned officer or ſoldier ſhall inliſt himſelf in 
any other regiment, troop, or company, without a regular diſcharge 
from the regiment, troop, or company, in which, he laſt ſerved, on pe. 
nalty of being reputed a deſerter, and ſuffering accordingly. And in 
caſe any officer ſhall knowingly receive and entertain ſuch non- commit. 
ſioned officer or ſoldier, or ſhall not, after his being diſcovered to be à 
deſerter, immediately conſine him, and give notice thereof to the corps 
in which he laſt ferved, he the ſaid officer ſo offending ſhall by a court. 
martial be caſhiered. + 3 | 

Art. 4. Whatſoever officer or ſoldier ſhall be convicted of having ad. 
viſed or perſuaded any other officer or ſoldier to deſert our ſervice, ſhall 
ſuffer ſach puniſhment as ſhall be inflicted upon him by the ſentence of 2 
court martial. | alt e 

And the oath mentioned in the ſaid articles of war, is as follows : 

5 eee ET x | | 
I fevear to be true to our ſovereign lord king George, and to ſerve him honeſtly 
ant faithfully, in defence ꝙ his perſon, crown,' and dignity, . again/t all his ene. 
mies or oppyſers whatſoever : And to obſerve and obey his maje/ty's orders, aud 
the orders of the generals and officers ſet buen me by his. majęſiy. 


„ ; (160 a 5 : 
And the juſtices certificate of the whole may be this : 


3 * . £1 


Dublin. I Do hereby certify, that A. S. of the age of years, born 
2 5 ar - in the county of —— ſhoemaker, came this day be- 
one of his majeſ/ty's juſtices of the peace for the ſaid county 
and declared that on the of now laſt paſt, he 
did voluntarily inliſt himſelf as a private ſoldier to ſerve his ſaid maje/ty king 
George the third, in the regiment of foot commanded by and that he 
now freely conſenteth unto the ſame : And thereupon I do hereby alſo certify, 
that he the ſaid A. S. is duly inliſted as afore/aid ; and that the fecond and ſixth 


ſections of the articles of war again/t mutiny and deſertion were alſo before me 


read unto him this day, and that he hath alſo at the ſame time taken before me 
the oath mentioned in the ſaid articles of war. Given under my hand at ——— 


in the ſaid county of the day of ——. 


But if any perſon ſhall receive the inliſting money knowing it to be 
ſuch, and ſhall abſcond, orirefaſe to go before ſuch magiſtrate, in order 
to declare his aſſent or diſſent, he ſhall be deemed to be liſted, and may 
be proceeded againſt as if he had taken the ſaid oath before ſuch magi- 


„ 7-4349; 


oy » - 


gan l e ee 

Every commiſſary or muſter maſter, upon any muſter to be made, 

{hall give convenient notice thereof to the mayor, or other chief — 
1657 16R1+-J1:305 10 | 


wo 35” FF 2. 


Soldiers. 
of the N where the ſoldiers are quartered; who ſhall be preſent at 
every ſuch muſter, and give his utmoſt aſſiſtance for the diſcovering of 
any falſe muſter: And every muſter maſter neglecting to give ſuch notice, 
or refuſing the aſſiſtance of ſuch mayor or other officer, ſhall forfeit 500. 
and his office. And no muſter roll ſhall be allowed, unleſs figned by 
ſuch mayor or other oſſicer: But if ſuch mayor or officer ſhall not attend, 
or refuſe to ſign ſuch muſter roll, without giving ſufficient reaſon for 
ſuch his refuſal ; then the commiſſary may proceed to muſter, and ſuch 
muſter roll {hall be allowed, though not figned as aforeſaid, provided 
that oath be made before a juſtice in 48 hours after ſuch muſter ; and the 
ſaid muſter roll ſhall be then produced, and examined by the ſaid juſtice, 
who ſhall ſign the ſame, if there appear to be no ſufficient objedtion to 


3 | 


And the commiſſary or muſter maſter ſhall make oath (for which no 


fee ſhall be taken) before the mayor or chief magiſtrate attending the 
muſter, 14 fuch mayor or chief magiſtrate be a juſtice of the peace, or 
otherwiſe before a juſtice in the form allowing; I A. B. do ſwear, that 
I ſaw at the time of making the within muſter, ſuck men or horſes as 
are borne, and not reſpited, on the muiter roll, for which men or hortes 
2 figned certificate or certificates are not indorſed on the back of the roll, 
certifying their being abſent from the muſter, by reaſon of being em- 
ployed on ſome other duty of the regiment, or by being fick, in priſon, 
or furlough, or at graſs, or by a ſigned leave from the colonel or field 
oflicer, or officer commanding the regiment, troop, or company. 
Which oath the faid commiſlary ſhall inſert and ſubſcribe on the back 
of the muſter roll tranſmitted by him into the oflice of the commiſſary 
general of the muſters. /. 16. 

And if any perſon ſhall give a falſe certificate, to excuſe any ſoldier 
from muſter or other ſervice, on pretence of being employed on ſome 
other duty of the regiment, or of ſickneſs, being in priſon, or on fur- 
lough ; he ſhall forfeit 50 I. and be caſhiered and diſabled to hold any 
military office. And no certificate fhall excuſe the abſence of any ſoldier, 
but for the reaſons abovementioned, or one of them; and the commiſſary 
ſhall ſet down on the roll, at the time of taking the muſter, the reaſon 
of ſuch abſence, and by whom certified ; and not to ſet down any ſuch 
excuſe, without view of ſuch certificate, . 16 

And every officer that ſhall make any falſe muſter of man or horſe, 
and every commiſſary, muſter maſter, or other officer, who ſhall Wit- 
tingly allow or ſign the muſter roll, wherein any fuch falſe muſter is 
contained, or ſhall take any reward for muſtering or ſigning muſter 
rolls, ſhall be caſhiered and diſabled. . 11. 1 8 

And if any perſon ſhall be falſly muſtered; or offer himſelf to be 
faſly muſtered; on proof thereof by oath of two witneſſes, before the 
next juſtice, and on certificate thereof under the hand of the commiſſary, 


or ef magiſtrate as aforeſaid, he ſhall be committed to the houſe of 


correction for ten days: And if any perſon ſhall wittingly furniſh a 
horſe to be muſtered, he Hall. be forfeited to the informer, it he eat 
5 - ng 
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_ County ; and with them you are to appear at 


Soldiers. 


long to the perſon furniſhing the ſame ; otherwiſe the offender ſhall for. 
feit to the informer 20 l. on oath by two witnefles, before the next 
juſtice, by diſtreſs; and if he ſhall have no ſufficient diſtreſs, or ſhall not 
pay in four days after conviction, he ſhall be committed to the common 

ol for three months, or be publickly whipped, at the diſcretion of the 
juſtice ; and the informer, if a ſoldier, ſhall be diſcharged, if he demands 
KN £1: | 

a fictitious names allowed by his majeſty's order upon the muſter 
rolls, for the maintenance of widows of officers who loſt their lives in 
the late war, or during the late rebellion, ſhall not be conſtrued a falſe 


muſter. , 12. 


IV. Carriages. 


For proviſion of carriages for the forces in their march, or for their 
arms, cloaths, and accoutrements, any juſtice of the peace, being duly 
required thereunto, by any order from his majeſty, or the general of 
his forces, or the maſter general, or lieutenant-general of his majeſty's 


- ordnance, ſhall on fuch order being 33 and ſhewn unto him, by 


the quarter maſter, adjutant, or other officer of the regiment, troop, 
or company ordered to march, iſſue out his warrant to the conſtables or 
petty conſtables of the diviſion, liberty, hundred, or precin& from, 
through, near, or to which ſuch forces ſhall be ordered to march ; re- 
quiring them, to make fuch proviſion for carriages, with qgþle men 
to drive the ſame, as is mentioned in the faid warrant ; owls them 
ſufficient time to do the fame, that the neighbouring parts may not al- 
ways bear the burden: And if ſuſſicient carriages cannot be provided 
within any ſuch liberty, diviſion, or precinct, then the next juſtice (or 
juſtices) of the county, riding, or diviſion, ſhall on ſuch order as 
aforeſaid fo brought or ſhewn to him, iſſue his warrant to the con- 
ſtables or petty conſtables of ſuch next county, riding, diviſion, 
or precinct, for the purpoſes aforeſaid, to make up ſuch deficiency. 


+ 40. 


Which warrant may be thus: 


* — 


'Dablin. 1 To the conſtable of 


# 
o 


virtue f an order from . general of his majeſty ' forces, this day 
brought and ſhewn unto me — one of his majgſty's juſtices of the 
peace for the ſaid county by — lieutenant in captgin———*s company of 


his majeſty's regiment of foot, commanded by — you are hereby required to 
provide ſufficient carriages, with able men to drive the ſame, within 
your conſtavlewick, whereby to remove the arms, cloaths, and accoutrements of 
the ſaid company on their march from to in in the ſaid 
aforeſaid to-morrow pre- 

aſe 


for. 
1ext 
not 
mon 
the 
nds 


ſer 
SIN 


alle 
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tifely at five of the clock in the morning. Herein fail you not, as you will 
anſwer the contrary at your peril, Givcn under my hand and ſeal at 


in the ſaid county, the day of in the — — year 


And the officer, who by. virtue of the ſaid warrant is to demand the 

carriages of the conſtable to whom it is directed, ſhall at the ſame time 
ay down to him in hand for the uſe of the perſons who ſhall provide 
ſuch carriages and men, the ſum of 15. for every mile any waggon with 

all travel; and 1 s. for every mile any wain with fix oxen, 

or four oxen with two horſes ſhall travel; and 9d. for every mile any 

cart with four horſes ſhall travel; and ſo in proportion for leſs carriages : 


five horſes 


For which the conſtable ſhall give a receipt. ſe 40. 


And ſuch conſtable, or petty conſtable, ſhall appoint ſuch perſons hav- 
ing carriages within their reſpective liberties, as they ſhall think proper, - 


to provide and furniſh ſuch carriages and men. id. 


And if any military officer ſhall force any carriage to travel more 


than one day's journey ; or ſhall not diſcharge the ſame in due time for 
their return home; or ſhall ſuffer any ſoldier or ſervant (except ſuch. 
as are ſick), or any women to ride in ſuch carriage: or ſhall force any 
conſtable, by threatnings, to provide ſaddle horſes ſor themſelves or 


ſervants ; or ſhall force horſcs from the owners, by themſelves, ſervants, 
or ſoldiers ; he ſhall forfeit 5/. proof thereof being made on oath before 
two juſtices, who {hall certify the ſame to the paymaſter general, or other 
paymaſter of the forces, who ſhall pay the ſame, according to the order 
of the ſaid juſtices under their hands and ſeals, who ſhall deduct the 


ſame out of the officer's pay. id. 


And no waggon, wain, cart, or carriage, ſhall be obliged to carry 


above thirty hundred weight. / 44. 


And if any high or petty conſtable ſhall wilfully negle& or refuſe to 
execute ſuch warrants for providing carriages ; or it any perſon appoint- 


- 


ed by ſuch conſtable to furniſh any carriage and man, ſhall refuſe or 
neglect to provide the ſame ; or any other perſon ſhall-wilfully hinder the 
execution thereof, he ſhall forfeit not exceeding 40 s. nor leſs than 20 s. 
to the poor of the pariſh where ſuch offence hall be committed; the 


fame to be heard and determined by two 


uſtices dwelling in or near 


the place, who ſhall cauſe the penalty to be levied by diſtreſs. /. 41. 
By the act 6 Anne. c. 14. Upon the march of any regiment, troop, 
or company, or detachment, the quartermaſter, agent, or ſome other 
officer belonging to the ſame, ſhall produce the orders of the chief go- 
vernors of this kingdom, or 'a true copy thereof, lenz by the com- 
0 


manding officer of ſuch regiment or detachment, to 


to be provided. / 3. 


me juſtice of the 
peace, or to the chief magiſtrate of the place where ſuch carriages ars 


Which juſtice or chief magiſtrate mall upon fight of fuch orders, or 
of 2 true copy thereof ſo ſigned, iſſue their warrants to the conſtables 
within their reſpectiye. diſtricts, or to the conſtables of the next adja- 


A 


* . 


© A | LW Py 05% > THe 
cent barony, hundred, or diſtrict, requiring them within twelve hours 


at fartheſt, to provide a ſufficient number of carriages, ſo 


j 


4s the ſame 
does 


772 
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ſoldiers in their march, ſhall be compelled to take any loading, or be for- 


and by thepreſent eſtabliſhment each company of 
ſeventy private men, three Terjeants, three corporals, and two drums, 
and each troop of horſe or dragoons of forty private men, ſo that the 
number of carriages provided by the faid act, will not be ſufficient ; 
upon the march of any regiment, troop, company, or detachment, the 
Juſtices of the peace or chief raagiſtrate ſhall iſſue their order to the con- 
ſtables as in the ſaid former act, to provide a ſufficient number of car- 
riages, ſo as the ſame do not exceed five wheel cars, or ten ſlide cars, 


Soldiers. 

does not exceed three wheel cars or fix flide cars for each troop gr 
company. Rs 520 BYTE 

And upon receipt of ſuch warrant, ſuch conftables are required to 
make proviſion of ſuch cars and horſes within their reſpective diftrias 
or pariſhes, within the time aforeſaid, and to get the ſame in readineſ , 
and in caſe any conſtable ſhall negle& his duty herein, ſuch offender 
hall for feit ten ſhillings, to be -recovered for the uſe of the poor of the 
pariſh, before the juſtice or magiſtrate who ſhall ſign ſuch warrant, the 


party offending being duly convicted on the oath of one credibte 


witneſs. 
If any milita. y officer, for the uſe of whoſe troop, company, or de. 


tachment, fuch carriages ſhall be provided, ſhall force the owner or dri. 
ver of any car or carriage to travel with his carriage more than one 
day's march, according to the rout, or ſhall. not diſcharge the ſame 
within two hours after they come to the end of ſuch day's march, or 
ſhall ſuffer any ſoldier, or ſervant, or any women, to ride in any car 
or carriage ſo provided, or hall force any conſtable or petty. conſtable 


by menace, or otherwiſe, to provide ſaddle-horſes for ſuch officers or 


their ſervants, or ſhall take by force any horſes from the owners there. 


of, every ſuch officerſhall for every ſuch offence forfeit 40 5. proof there. 


of being firſt made upon oath, before one of her majeſty's juſtices of 


the peace for the ſame county, or before. the chief magiſtrate of the 
place where ſuch offence ſhall be committed, who are to make certifi. 


cate thereof to'the paymaſter-general, who is required, upon the re- 


ceipt of ſuch certificate, to pay the aforeſaid ſum of 405. to the party 
injured, and the ſaid paymaſter is impowered to deduct the fame out of 


ſuch oſſicer's pay. / 4. 


No wheel-car or carriage ſhall be loaden with above four hundred 


pounds weight, nor any ſlide-car with above two hundred pounds weight, 


= | i | 
But by the 15 G. 2. c. 6. Whereas ſince the making of the act 6 


Ann. c. 14. the troops and companies have been greatly augmented, 
oot is to conſiſt of 


for each troop or company, for which three pence per mile for each wheel 
car, and the ſum of one penny halfpenny per mile for every ſlide car 


| Thall be paid; which ſums to be advanced, ſhall be repaid by the vice- 


treaſurer without fee, and ſo in proportion upon any future augmenta- 
tion or reduction of the number of men in the troop and company upon 


the eſtabliſhment of this kingdom. 


* 


And by the 3 G. 2. c. 10. No owner of carriages, for the baggage of 


ced 


1 —— _@Ol _— 


— —] Irrer — 8 alk. ˙ tant * 


my 4 & — — — 


Soldiers, 

ced to proceed in the march with the reſpective carriages, until ſuch 
time as the officer or other perſon who ſhall require ſuch carriage, ſhall 
pay down in hand to the owner or his ſervant for every mile or reputed 
mile they are to march, three-pence for every wheel-car, and one penny 
halfpenny for every ſlide- car; which ſums ſo to be advanced, ſhall be 
repaid to ſuch officer by the paymaſter-general or vice-treaſurer without 
fee, on oath made by ſuch officer dann one juſtice of the peace, or 
the chief magiſtrate of any city or town-corporate, of his having paid 
ſuch ſums for carriage. /. 1. MERTON 

Nor ſhall the owner of ſuch carriage be obliged to take any loadin 
until the ſame ſhall be firſt duly weighed, at the expence of. the owners, 
if they ſhall think fit, and the ſame can be done in a reaſonable time 
without hindrance of his majeſty's ſervice. e Sos FAN 

And if the officer or other perſon requiring ſuch carriage, ſhall com- 
pel the owner of ſuch carriage to take any loading until the ſame ſhall 
be firſt duly. weighed, if the ſame can be done in a reaſonable time, 


without hindrance of his majeſty's ſervice, or ſhall contrary to the will 


of the owner of {ſuch carriage, or his ſervant, permit any perſons to 
put any greater load upon any carriage than as is herein before directed, 
either at the time of loading, or in the march, every ſuch officer ſhall 
forfeit ten ſhillings, proof thereof being firſt made upon oath before 
one of his majeſty's juſtices of the peace for the ſame county, or the 
chief magiſtrate ot the place where ſuch offence ſhall be committed, who 
are to make certificate thereof to the paymaſter-general of his majeſty's 
forces, who is required to pay the ſame to the party injured, or other 
perſon producing the ſaid certificate, and to deduct the ſame out of 
the pay of ſuch officer. 


It by the negligence of the conſtables in providing carriages the officer or 


other perſon requiring ſuch carriage, ſhould be neceſſitated to take the 
ſaid carriage another day's march, ſuch officer or other perſon ſhall for 
every mile or reputed mile the ſaid carriage ſhall be compelled to march, 
beſide what ſhall be paid for the ſaid firit day, pay three pence per mile for 


every wheel-car, and for every flide-car one penny halfpenny per mile; 


which ſums ſo to be advanced, ſhall be repaid to ſuch officer, in ſuch 
manner as the ſums are to be paid tor the firſt day's march. /. 2. | 
And if ſuch officer or perſon requiring ſuch carriage, ſhall neglect to 
pay down to the owner of ſuch carriage the ſums hereby appointed to be 
paid for ſuch further day's march, they ſhall forfeit 20s. /erl. to be paid 
to the perſon injured, on ſuch proof, and in ſuch manner as is, herein, 
before appointed. | e 
Whereas farmers and carriers coming to markets from places at a great 
diſtance at ſuch markets, have been detained, and employed in carrying 
ſuch baggage, to their great Joſs, and diſcouragement of trade; no car, 
or carriage coming to any markets {hall be detained or employed in car- 
rying ſuch baggage on any pretence whatſoever. / 3. 10 


"+ # 
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V. Billetting. 


Buy the act 6 Ann. c. 14. No officer, ſoldier, or trooper in her majeſty's 
army, nor the ſervant of any officer, nor any attendant on the train of 
artillery, nor any yeoman of the guard or battle-axes, nor any officer 
commanding the ſaid yeomen, nor any ſervant of any ſuch officer, ſhall 
receive or be allowed any quarters, fave only during ſuch time as they 
ſhall be on their march, or during ſuch time as they hall be in ſome ſea. 
port town, or other place in the neighbourhood of a ſea-port town, in 
order to be tranſported, or during ſuch time as there ſhall be any com- 
motion in any part of this kingdom, by reaſon of which emergency 
her majeſty's army, or any conſiderable part thereof, ſhall be commanded 
to march from one part of this kingdom to another. / 8. 

And no civil magiſtrate or conſtable /ha/l be obliged to find quarters 


for or give billets to other ſoldiers than thoſe only whoſe true chriſtian 


and ſirnames ſhall be delivered to him in writing, under the hand of the 
officer at the time ſuch quarters or billets are deſired, all which names 
ſhall be written together, and delivered in one piece of paper, ſigned as 
is aforeſaid, and the chriſtian and firnames of every ſoldier to be quar- 
tered or billetted, together with the name of the perſon on whom they 
ſhall be billetted or quartered, ſhall be given in writing by the conſtable 
or civil officer billetting or quartering ſuch ſoldier, and be contained in 
the billet given by ſuch civil officer. /. 11. 


VI. Deſtroying the game. 


If any officer or ſoldier ſhall, without leave of the lord of the manor 
under his hand and ſeal, take or kill any hare, coney, pheaſant, partridge, 
pigeon, or other fowl, poultry, or fiſh, or his majeſty's game, and be 
convicted thereof on oath of one witneſs, before one juſtice ; every oſ- 
ficer ſo offending ſhall forfeit 5/7. to the poor; and the commanding of- 


ficer upon the place, for every offence committed by any ſoldier under. 


his command, fhall forfeit 20s. to be paid and diſtributed in manner 
aforeſaid. And if, upon conviction by the juſtices, and demand thereof 
made by the conſtable or overſeers of the poor, he ſhall not in two days 
pay the ſaid penalties, he ſhall forfeit his commiſſion. Brit. fat. 3 G. 3. 
6 8 = 36 4 | | 

"Es bu the 6 Ann. c. 14. If any officer or ſoldier ſhall without leave 
of the reſpective lords of the manor, under their hands and ſeals firſt ob- 


Tained, take, kill, or deſtroy any hare, coney, partridge, pheaſant, pigeon, 


or any other ſort of fowl or poultry ; or if any officer or ſoldier ſhall 

deſtroy any fiſh, or her majeſty's game, and fhall be thereof convicted 

upon the oath of one credible witneſs, before any juſtice of the * 
| | OT w 


who is hereby authorized to hear and determine the ſame ; every officer 
ſo offending, and being ſo convicted, ſhall forfeit five pounds, to be dif. 4 
tributed by the ſaid juſtices amongſt the poor of the place where ſuch 1 
offence ſhall be committed; and every officer commanding in chief upon I! 
the place, for every ſuch offence committed by any ſoldier under his L 
command, and of which ſuch ſoldier ſhall be convicted, ſhall forfeit ten . 1 
ſhillings, to be paid and diſtributed in manner aforeſaid : and if upon _ 
ſuch conviction and demand made of ſuch penalties by the conſtable or 
overſeer of the poor of the pariſh where . ſhall be committed, 
ſuch officer ſhall by the ſpace of ten days neglect to pay the ſaid penalties, 
ſuch officer ſhall forfeit, and is hereby declared to have fortolted his 
commiſſion, and his commiſſion is hereby declared void. / 10. tos 


— 


VII. Sued for debt. 


| No volunteer ſhall be taken out of the ſervice, by any proceſs, other 
R than for ſome criminal matter, unleſs for a real debt, or other juſt cauſe 
| of action, and unleſs affidavit be made before a judge of the court, or 
| before ſome perſon authorized to take affidavits in ſuch court, that the 
| original ſum due amounts to 10/. a memorandum of which oath ſhall be 
indorſed on the proceſs ; and if he ſhall be otherwiſe arreſted, the judge 
may diſcharge him, and award coſts, Br. ft. 3 G. 3. c. 7. / 64. 
| But the plaintiff, on notice given in writing of the cauſe of action to 
ſuch perſon, or left at his laſt place of reſidence before liſting, may file a 
common appearance, in an action to be brought for any debt, fo as to 
intitle him to proceed therein to judgment and outlawry, and to execu- 
tion, other than againſt his body. /. 533. 


VIII. Guilty of crimes. 


r | 
3 The king may appoint courts martial, for trial of the offences of ſol- 
; diers, by the articles of war. Br. ,. 3 G. 3. c. 7. . 65. | 
: And every officer and ſoldier who ſhall begin, execute, cauſe, or join 
6 in any mutiny or ſedition, or ſhall not uſe his utmoit endeavours to ſup- 
k preſs the ſame, or ſhall not give immediate notice thereof to his command- 
L ing officer, or ſhall deſert, or liſt in any other regiment, or ſhall be 
f found ſleeping on his poſt, or ſhall leave it before reheved, or thall hold 
" correſpondence with the enemy, or ſtrike or uſe any violence againſt his 
* ſuperior officer in the execution of his office, or ſhall diſobey his lawful 
commands, Hall ſuffer death, or ſuch other puniſhment as a court mar- 
e tial ſhall inflict. , 1. | FO 3 00s 5 
* But the trial of offences by a court martial ſhall not exempt them 
ly from the ordinary proceſs of law. 1 9. „ ON 
1 And if any officer or ſoldier ſhall be accuſed of any capital crime, or 
d of any violence or offence againſt the perſon, eſtate, or property of any 
5 of the king's ſubjects, the commanding officer ſhall uf# his utmoſt en. 


deavour to deliver over ſuch accuſed perſon to the civil magiſtrate ; and 
s B 2 ſhall 
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ſhall alſo be aiding to the officers of juſtice, in ſeizing and apprehending 


him, in order to bring him to trial; on pain, on conviction before two l 
juſtices, by the oaths of two witneſles, of being ip/o facto caſhiered and . 
diſabled; provided the conviction be affirmed at the next ſeſſions, and a 0 
certificate thereof be tranſmitted to the judge advocate, who ſhall certify 0 
the ſame to the next court martial. /. 58. | 
But no -perſon acquitted or convicted of capital offences by the civil : 
magiſtrate, ſhall be punithed for the ſame by a court martial, otherwiſe 
than caſhiering.' / 37. ene 227-1 ny c 
By the Br. ft. 19 G. 2. c. 21. Soldiers convicted of profane curſing 8 
or ſwearing, and not paying the penalty, ſhall not be committed to the P 
houſe of correction as other oftenders, but ſhall be put in the ſtocks for f 
one hour, for every ſingle offence; and for any number of offences, of F 
which they ſhall be convicted at one and at the ſame time, two hours. t 
Alſo by the 6 Ann. cap. 14. ect. i. No detachment of ſoldiers above 
fifteen in number, ſhall march through any part of this kingdom, with. f 
out one commiſſioned officer, which officer thall, under pain of forfeitin C 
his commiſſion, conſtantly march with the faid ſoldiers or woops,an [ 
keep them together and entire, and ſhall be anſwerable for all treſpaſſes 
and offences, which the ſoldiers under his command, or any of them, 
ſhall commit in their marches, and ſhall give ſatisfaction for the ſame, in 
manner as hereafter is mentioned, that is to ſay. . 100. 
If any foldiers or trooper, during their march, ſhall commit any tref- 
paſs or other offence, to the damage of any of her majeſty's ſubjects, the 1 
officer commanding ſuch ſoldier or trooper, upon complaint: of the party 3 
injured, or of any other on his behalf, is required to cauſe immediate t 
reparation or reſtitution to be made to ſuch perſons; and in default there- 5 
of, the party injured, or ſome other on his behalf, is impowered to re- 1 
pair to the next juſtice of the peace for the county, or to the chief ma- +] 
giſtrate where ſuch oftence ſhall be committed, and by oath of the party in- 4 
jured, or of any other credible perſon, to prove before ſuch juſtice or chief f. 
magiſtrate, the particulars of the damage done to ſuch perſons by any 6 
ſuch ſoldier or trooper. 1588 | 1 
Whereupon the ſaid juſtice or chief magiſtrate is required to aſcertain | 1 
the damage ſuſtained by the party complaining, by certificate under his 5 
hand and ſeal, for which no fee is to be taken: and in caſe ſuch officer, od 
upon producing and tendering} tot him ſuch certificate, do not pay ſuch 2 
damage ſo certified, within fix hours, to the party complaining or produc- t] 
ing ſuch certificate, every ſuch officer ſhall forfeit five pounds, to be paid 2 
by the paymaſter-general or his deputy, without delay, fee, or reward, 10 
to the party producing ſuch certificate; and the faid penalty or forfeiture * 
is, by the ſaid paymaſter· general, to be deducted out of - the pay of ſuch * 
officer ſo offending. „„ My 1 
No detachment of ſoldiers, under fifteen! in number, ſhall march with- fi 
ont a ſerjeant or corporal, which ſerjeant or corporal is conſtantly: to 1 
march with fuch detachment, and keep them entire, under pain of being g 
caſlriered or of. ſuffering corporat:punifhment, at the election of the 8 
Tz officer, commanding ſuch detachment. 11... 
7 on et; cr 3 5423 03 al De daul Tovo D 02 1 And 
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And in caſe any ſoldier or trooper ſhall, in their. march, commit any 
treſpaſs or other offence, to the damage of any of her _— ſubjects, 
upon complaint thereof to ſuch ſerjeant or corporal, immediate reſtitution: 
or reparation ſhall be made to the party complaining; by ſuch ſerjeant or 
corporal ; and in default thereof, the party injured is impowered to 
prove his damage, and to procure a certificate thereof in manner before- 
mentioned. * w=-7 PI AW0; 7; 11 
And upon producing ſuch certificate to the officer, to whoſe company 
or troop ſuch ſoldier or trooper ſhall-belong, ſuch officer is required im- 
mediately to pay the ſum certified, mot exceeding forty ſhillings, to the 
party complaining or producing ſuch certificate, of which ſum ſo paid the 
{1id officer, is to deduct one moiety out of the pay of the ſerjeant or cor- 
oral that marched with ſuch detachment, and the other moiety out of 
the pay of the ſoldiers committing ſach treſpaſs. 
But in caſe ſuch officer ſhall neglect to pay the ſum certified as afore- 
ſaid, within twelve hours after producing to him ſuch certificate, ſuch 
officer, for every.ſuch neglect, ſhall forfeit five pounds, to be paid: and 


ſtopped in manner as is above- mentioned. | Wh >) b of 
| 11 * 12 „ii 8 2 ul nie: 
E 406-07. h | f {; * | (5:4 
XI. N 1615 er ee (p21 10 45 


6152. „ eee 101%; iet 10 gene bog : r oye Ry 
The officer who ſhall receive the: pay or ſubſiſtence money, ſhall im: 
mediately, upon receipt thereof, give:public noticeith all perſons keeping 
inns or other places where ſoldiers are quartered; to. repair to their quar- 
ters, at ſuch time as they ſhall appoint for diſtribution thereof to- the 
officers and ſoldiers, which ſhall be within four days after receipt thereof: 
And the faid,inn-keepers and others ſhall be. firſt paid before any part of 
the. pay be diſtributed to the offiters or ſoldiers; provided the accounts 
exceed not for a commiſſion officer of horſe under the degree of a captain, 
tor diet! and ſmall beer 25. a day; nor for a commiſſion officer of dra- 
goons under the degree of a captain 15. nor for a commiſſion officer 
of foot under the degree of a captain 15. and for each horſe 6d. nor for 
one light horſeman's diet, and hay and ſtraw for his horſe 13. nor for dine 


it} a 


dragoon's diet, and hay and ſtraw-tonhishorte 1s. nor for one foot ſoldien's 
diet 4. And ifiany ofhcer ſhall not give ſuch notice, and thall not immedi- 


ately, on producing fuchiaccount, pay; the famazon complaint andoath made 


thereof by two witneſſes at the next ſeſſions, the pay maſter (on certiſicate 


of the juſtices in ſuch ſeſſions of the ſum due, and to ubom the ſame is 


owing) ſhall pay the fame out of the {aid oſſicer's arrears, on pain of för- 


. 


— 
% 
— 


feiting his office, and diſahility; and, if no ſuch antears be due, the pay- 
maſter ſhall deduct the ſums: to be paid purſuant to the juſtices cortiſi- 


cate, out off, che next pay of the regimant; and. ſuch oflicer 'thall for 


* 


1 


ſhiered.; And where it ſhall happen, that the 
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ſuch bis offence;. or tor neglecting to go give ſuch notice, be io facto ca- 


ſubſiſtence money due 0 
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any officer or ſoldier ſhall by any accident not be paid, or ſuch officer or 
ſoldier ſhall neglect to pay the ſame ; or where any forces ſhall be upon 
their march, ſo that no fubſtſtence can be remitted to them, or ſhall ne. 
glect to pay the ſame ; every ſuch officer ſhall, before his departure out 
of his quarters, make up the accounts with every perſon with whom ſuch 
ſoldiers ſhall have quartered, and ſign a certificate thereof, and give the 
ſame to the party to whom ſuch money is due, with the name of the re. 
giment, troop, or company to which he ſhall belong, that the ſame may 
be tranſmitted to the paymaſter, who ſhall immediately pay the ſame, 
under pain as is before directed for non-payment of quarters. 3 G. 3. c. 


7. J. 33. ä hos 
X. Deſerting. 


The conſtable may take up any perſon}; reaſonably ſuſpected to be a de- 
ſerter, and carry him before a juſtice in or near the place, who ſhall exa- 
mine ſuch ſuſpected perſon ; and if by his confeſſion, or the oath of one 
witneſs, or the knowledge of ſuch juſtice, he ihall be found to be a de- 
ſerter, the juſtice ſhall forthwith cauſe him to be conveyed to the county 

ol, or houſe of correction, and tranſmit an account thereof to the 
3 at war; and the keeper of ſuch gaol or houſe of correction ſhall 
receive the ſubſiſtence of ſuch deſerter, for maintenance while he ſhall be 
in cuſtody, but ſhall not be intitled to any fee for his impriſonment, 
ee . tt 7 | | | 

But no officer may break open any houſe to ſearch for deſerters, with- 
out a juſtice's warrant ; on pain of 20/. 6 TOLD 

And if any perſon ſhall knowingly harbour or aſſiſt any deſerter, he 
ſhall forfeit 5/. and if any perſon ſhall knowingly buy or exchange, or 
otherwiſe receive any arms, cloaths, or furniture, belonging to the king, 
from any ſoldier or deſerter, or change the colour thereof, he ſhall for- 
feit 5/. and on conviction by the oath of one witneſs, before one juſtice, 
the ſaid penalties ſhall be levied by diſtreſs ; half the firſt penalty to be to 
the informer, by whoſe means ſuch deſerter ſhall be apprehended ; and 
half the laſt penalty to the informer; and half of both, to the officer to 


whom the deſerter did belong; and if fuch perſon have not ſufficient, or 


ſhall not pay the penalty in four days, the juſtice: ſhall, commit him to 
gaol for three months, or cauſe him to be publickly whipped. / 51. 


Soi much of this act as relates to the puniſhment of mutineers and de- 
- ſerters within this realm, and ſuch who ſhall conceal deſerters, or ſhall 
- knowingly buy, exchange, or otherwiſe receive any arms, cloaths, caps, 
or other furniture belonging to the king, from any ſoldier or deſerter, or 


cauſe the colour of ſuck doaths to be changed, ſnall extend to all intents 


and purpoſes whatſoever, to ſuch governors or other officers in garriſons 


and forces, as his majeſty has now in pay, or ſhall have in pay in Ireland, 
and ſhall be put in execution in that kingdom by all juſtices of the peace 


and 


Soldiers. 


and other officers reſpectively, according to the tenor and during the 
continuance of this act. | 5 

[And here it may be requiſite to animadvert upon a cuſtom, which 
hath unaccountably prevailed, for juſtices of the peace at their diſcretion 
to prolong the time limited by the officers in the ſoldiers furloughs. No 
law gives, nor ever did give to them, any ſuch, power; and it might be 
very prejudicial to the publick ſervice, if it ſhould be in the power of a 
juſtice of the peace, when a ſoldier's immediate preſence is wanted, as it 
may be at any time, by lengthening the furlough, to prevent the ſoldier's 
attendance. In caſe of ſickneſs, or other unavoidable accident, it may 
be uſeful for a juſtice to certify upon the back of the furlough ſuch ne- 
ceſſity, ſpecially ſetting forth the ſame, to prevent his being apprehended 
as a deſerter, or puniſhed at his return. But, nevertheleſs, ſuch certi- 
ficate is no way obligatory or concluſive, and a juſtice of the peace hath 
no more to do with it than any other credible perſon or perſons.] 


XI. Setting up trades after their diſcharge. 


By the 22 G. 2. c. 44. Allofficers, mariners, and ſoldiers who have 
been employed in his majeſty's ſervice, and not deſerted, may ſet up and 
exerciſe ſuch trades as are apt for, in any town or place within Great 
Britain or Ireland (except Oxford and Cambridge); and if they ſhall be 
ſued thereupon, they ſhall have double coſts. _ 

And by the 3G. 3. c. 8. with regard to officers, mariners, ſoldiers, 
and marines, who have ſerved ſince Nov. 29, 1748, it is enacted more 
at large, as followeth : Whereas there have been and are divers officers, 
mariners, ſoldiers, and marines, who have ſerved in the late war, ſome 
of whom uſed trades, others were apprentices who had not ſerved out 
their times, and others by their own induſtry have made themſelves apt 
and fit for trades; many of which, the war being now ended, would 
willingly employ themſelves in thoſe trades they were formerly accuſtom- 
ed to, or which they are apt or able to follow, but may be hindred from 
exerciſing the ſame in certain cities, corporations, and other places, be- 
cauſe of certain by-laws and cuſtoms of thoſe places, and of the ſtatute of 


the 5 £1iz. prohibiting the uſe of certain trades by any perſon who hath 


not ſerved 7 years apprenticeſhip ; it is enacted, that all ſuch officers, 
mariners, ſoldiers, and marines, who have ſerved ſince the faid 2gth day 
of Nov. 1748, and not deſerted, and alſo their wives and children, may 
ſet up and exerciſe ſuch trades as they are apt and able for, in any town 


or place within Great Britain or Ireland (except Cambridge and Oxford) 


without any moleſtation by reaſon of the uſing of ſuch trade; nor ſhall 
they, or their wives or children, during the time they ſhall exerciſe ſuch 
trades, be-removeable from ſuch place to their laſt legal place of ſettle- 
ment, by virtue of any law now in being, relative to the fettlement of 
the poor, until they ſhall become actually chargeable ; and if they ſhall 


be ſued for exerciſing ſuch trade, they ſhall have double coſts. 2 1 
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juſtices. may cauſe ſuch officer,” mariner, ſoldier, or marine, to be ſum. 
moned before them in the town or place where they ſhall exerciſe ſuch 
trade in order to make oath of the place of their laſt legal ſettlement, 
which: ſummons they ſhall obey, and make oath accor dingly. And the 
juſtices ſhall give an atteſted copy of ſuch afhdavit ſo made before them, 
toithe perſon making the ſame; in order that he may produce it when 
required. Mhich atteſted. copy ſhall at any time be admitted as evidence 
as to ſuch: ſettlement, at any: general; or quarter ſeſſions, And if he ſhall 
he ſummoned again to make oath as aforeſaid ; on ſuch atteſted copy being 
produced, he iſhall not be obliged to make any further oath with regard 
to his ſettlement, but ſhall leave a'copy of ſuch atteſted copy of his cxa. 
mination, if cu 


7 
19221 
„ 


UT of the Latin word pax, the Normans formed their paix, and 


we (out of that) our peace. Lamb. 5. 

Surety for the peace is the acknowledging a recognizance, or bond, to 
the king, taken by a rin Judge of record, for the keeping the 
Pere. Dal. c. 117. tt 5 

Anqᷓ; this, ſurety of the peace, every juſtice of the peace may. take and 
contadind by a.twotold authority ; 1. As a miniſter, commanded thereto 
by a higher authority : as when a writ of upplicvit, directed out of the 


chancery or king's bench, is delivered to him. 2. As a judge, and * 
virtue of his en derived from his commillion. Dalt. c. 116. 
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their bodies, or the firing of their houſes, have uſed threats, to find ſulſi 
gcurity for the peace or their good Fw + hs 5.7 the king + LR” 
and if they ſhall refuſe to find ſuch ſecurity, to cauſe them in the king's priſons 
to-be ſafely kept, until they ſhall find ſuch ſecurity, 

2, Upon which Mr. Hawkins obſerves, that it ſeemeth clear, that 
wherever a perſon has juſt cauſe to fear, that another will burn his houſe, 
or do him a corporal hurt, as by killing or beating him, or that he will 
procure others to do him ſuch miſchief, he may demand the ſurety of 
the peace againſt ſuch perſon, and that every juſtice of the peace is bound 
to grant it, upon the party's giving him ſatisfaction upon oath, that he 
is actually under ſuch fear, and that he has juſt cauſe to be ſo, by rea- 
ſon of the other's having threatened to beat him, or lain in wait for that 
purpoſe ; and that he doth not require it out of malice, or for vexation. 
1 Haw. 127. un. 253. 

. Alſo it ſeems the better opinion, that he who is threatened to be 
impriſoned by another, has a right to demand the ſurety of the peace ; for 
every unlawful impriſonment is an aſſault and wrong to the perſon of a 
man. And the objection, that one wrongfully impriſoned may recover 
damages in an action, and therefore needs not the ſurety of the peace, 
is as ſtrong in the caſe of battery as impriſonment ; and yet there is no 
doubt, but that one threatened to be beaten, may demand the ſurety of 
the peace. 1 Haw. 127. n. 253. 

4. But if the juſtice ſhall perceive that ſurety is demanded merely of 
malice, or for vexation only, without any juſt cauſe of fear, it ſeem- 
eth he may ſafely deny it. As in common experience we find it, that 
where a perſon ſhall upon a juſt cauſe come and crave the peace againſt 
another, and hath it granted to him ; when ſuch other perſon ſhall come 
before the juſtice, he likewiſe will crave the peace againit the former, 


and will perhaps ſurmiſe ſome cauſe ; but yet will nevertheleſs be con- 


tent to ſurceaſe his ſuit and demand, ſo as the other will relinquiſh to 
have the peace againſt him : Here the juſtice ſhall do well not to be too 
forward in granting the peace thus required by the latter, but to per- 
ſuade him, and to ſhew him the danger of his oath which he is to take; 
but yet if he will not be perſuaded, but will take his oath, that he is 
in fear, where indeed he neither doth fear, nor hath cauſe to fear, this 
cath ſhall diſcharge the juſtice, and the fault ſhall remain on ſuch com- 


plainant. Da#t. c. 110. ; 
5. Alſo, if a man will require the peace, becauſe he is at variance 


or in ſuit with his neighbour, it ſhall be granted. Dall. c. 116. 


6. Alſo, Mr. Lambard ſays, he takes it to be ſomewhat clear, that a 


juſtice may not by the commiſſion award precept of the peace, in behalf 
of a man that will require it, becauſe he feareth that he will do harm to 


his ſervants or cattle. Lamb. 83. 


And Mr. Dalton ſays, where a man is in fear that another will hurt his 


ſervants, or his cattle, or other goods, this ſurety of the peace ſhall not 
be granted by the juſtice. But in this caſe Titaherberi ſaith, the party 
may have a ſpecial writ out of the chancery directed to the ſheriff, that 


he ſhall cauſe fuch perſon to find ſurety that he ſhall do no hurt or da- 
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mage to the other man, in his body, or to his ſervants or goods; and if 


he will not find turety, that then he ſhall arreſt and detain him in priton, 
until he ſhall find ſurety. Dale. c. 116. 

And the reaſon why a man may not have ſureties of the peace againſt 
another, for that he heareth he will do harm to his /ervants, ſeemeth to 
be, becauſe it ſhould be the ſervants, fear in ſuch caſe, and not the ha 
ter's; and the ſervant's own oath before the juſtice is neceſſary. And 
as to his goods, it ſeemeth clear, that no ſureties of the peace ought to 
be granted in that caſe ; for the recognizance of the peace when taken, 
is only that the party ſhall keep the peace towards the king and all his 
liege people | 

But Mr. Dalton ſays, that if a man ſhall threaten to hurt his wife, or 
child, he thinks he may crave the peace at the juſtice's hands, by the 
words of the commiſſion, and that the juſtice ought to grant it. Dali 
c. 116. 

7. Note alſo, the ſurety of the peace ſhall not be granted, but where 
there is a fear of ſome preſent or future danger, and not merely for a 
battery or treſpaſs that is paſt, or for any breach of the peace that is 
paſt; for this ſurety of the peace is only for the ſecurity of ſuch as are 
in fear: But the party wronged may puniſh the offender by indiR- 
ment; and the juſtice, if he ſee cauſe, may bind over the affrayer. 
Dalt. c. 116. That is, he may bind him over to anſwer unto the in- 
dictment. | 


II. At whoſe requeſt it ſhall be granted. 


r. As to this, Mr. Hawkins ſays, It ſeems to be agreed at this day, 
that all perſons whatſoever, under the king's protection, being of /ane 
memory, whether they be natural and good fubjects, or aliens, or excom- 
municate, or attainted of treaſon, have a right to demand ſurety of the 
peace. And it is certain a wife may demand it againſt her huſband 
threatening to beat her outrageouſly, and that a hy/band alſo may have 
it againſt his wife. 1 Haw 126. n. 253. / 2. Crom. 118. 

Upon which maſter Crompton obſerveth, that if the wife in ſuch caſe 
cannot find ſureties, ſhe ſhall be committed; and ſo, ſays he, a man 
may be rid of a ſhrew. Crom. 118. 

2. And Mr. Dalton ſays, an infant under the age of 14 years, may de- 
mand this ſurety, and it ſhall be granted to him Dale. c. 117. 

3. But as to a perſon of non Farr memory, Mr Dalton ſays, this ſurety 
ſhall neither be granted againſt him nor to him upon his own requeit ; 
dut yet if there ſhall be cauſe the juſtice ought to provide for his ſafety. 


Dalt. c. 117. 


\ 


L. Againſt whom il ſhall be granted. 


There ſeems to be no doubt, but that it ought, upon a juſt cauſe of 


complaint, to be granted by any juſtice of the peace, againſt any perſon 


whatioever, 


dif 
on, 


inſt 
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whatſoever, under the degree of nobility, being of ſane memory, whe. 


ther he be a magiltrate or private perſon, and whether he be of full age, 
or under age. But infants and femes covert ought to ſind ſecurity by 
their friends, and not to be bound themſelves. And the ſafeſt way of 


proceeding againſt a peer, is by complaint to the court of chancery or 


king's bench. 1 Haw. 127. n. 253. . 5. 


VI. In what manner it ſhall be granted. 


1. It ſeemeth certain, that if the perſon to be bound be in the pre- 
ſence of the juſtice, he may be immediately committed, unleſs he offers 
ſureties ; and from hence it follows a fortiori, that he may be com- 


manded by word of mouth to find ſureties, and committed for his 


diſobedience : But it is ſaid, that if he be abſent, he cannot be commit- 
ted without a warrant from ſome juſtice in order to find ſureties, and 
that ſuch warrant ought to be under ſeal, and to ſhew the cauſe for 
which it was granted, and at whoſe ſuit (that the party may provide his 
ſureties), and that it may be directed to any indifferent perſon. 1 Haz. 
148. 1 285. + 9. 

2. The juſtice may make the warrant, to bring the party before him- 
ſelf or ſome other juſtice, or he may make it to bring the party before 
himſelf only ; for he that maketh the warrant for the moſt part hath 


the belt knowledge of the matter, and therefore he is the fitteſt to do 


juſtice in the caſe. 5 Co. 59. 

3. As to the granting proceſs of the peace or good behaviour, out 
of the chancery or king's bench, it is enacted by 10 & 11 C. 1. c. 10. 
that it ſhall not be granted but upon motion in open court, and decla- 
ration in writing and upon oath, to be exhibited by the party deſiring 
ſuch proceſs, of the cauſes for which ſuch proceſs ſhall be granted ; 
the motion and declaration to be mentioned on the back of the 


writ. And if it ſhall afterwards appear, that the cauſes are untrue, the 


court may order coſts to the party grieved, and commit the offen- 
der till paid. 


V. How the peace warrant may be ſuperſeded. 


1- It is ſaid, that if dne who fears that the ſurety of the peace will 
be demanded againſt him, find ſureties before any juſtice of the fame 
county, either before or after a warrant is iſſued againſt him, he may 
have a ſuper/edeas from ſuch juſtice, which ſhall diſcharge him from ar- 
reſt from any other juſtice, at the ſuit of the ſame party, for whole 
ſecurity he has given ſuch, ſurety. 1 Haw. 129. u. 256. % 14 

2. In which ſuper/edeas it is not neceſſary to name either the ſureties, 
or the ſums in which they are bound ; but yet it is the better form to 


: c. 118. 
* them both. Dal. c. 11 Is 3. Alſo, 
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3. Alſo, it is faid, that an appearance upon a recognizance for the 
peace may be ſuperſeded, by finding ſureties in the chancery or king's. 
bench, and purchaſing a writ teſtifying the ſame ; but this practice hay 
ing been often abuſed, it is enacted by 10 & 11 C. 1. c. lo. that no 
writs of /uperſedeas ſhall be granted out of the chancery or king's bench, 
but upon motion in open court, and on ſuch ſufficient ſuretics as ſhall 
appear on oath to the court, to be aſſeſſed in the ſubſidy book at 51, 
lands, or 10/. goods, and unleſs it ſhall alſo firſt appear to the court, 
that the proceſs of the' peace or good hehaviour is proſecuted againſt 
him, defiring ſuch /uper/edeas bona fide by ſome party grieved in that court, 
out of which the /uperſedeas is deſired to be awarded. 1 Haw. 129, 


n. 256. /. 14. | 
VI. How the peace warrant ſhall be executed. 


r. It can be executed only by the perſons to whom it is directed, or 
ſome of them, unleſs it be directed to the ſheriff, who may either by 
parol, or by precept in writing, authorize an officer ſworn and known, 
to ſerve it, but cannot impower any other perſon without a precept in 
writing. 1 Haw. 128. n. 255. J. 10. 

2. It ſeems generally agreed, that where a perſon authorized by war. 
rant of a juſtice of the peace, to compel a man who is ſheltered in an 
houſe, to find ſureties for the peace or good behaviour, is denied quietly 
to enter into it, he may juſtify breaking open the doors, in order to 
take him; but he muſt firſt ſignify to thoſe in the houſe the cauſe of his 
coming, and requeſt them to give him admittance. 2 Haw. 86. n, 
138. / 2. 

5 1 the warrant ſpecially direct that the party ſhall be brought be- 
fore the juſtice who made it, the officer ought not to carry him before 
any other; but if the warrant be general, to bring him before any 
juſtice of ſuch place, the officer has the election to bring him before what 
juſtice he pleaſeth, and may carry him to priſon for refuſing to find 
ſurety before ſuch juſtice. 1 Haw. 128. n. 256. /. 13. 

4. And if the party is carried before another juſtice, and not before 
him who iflued the warrant, ſuch other juſtice muſt take the ſurety, and 
bind him by recognizance in all points as the form of the precept 
doth require. And thereupon ſuch other juſtice, having ſo taken ſure- 
ty of the peace, may and ought upon requeſt, to make his /uper/edeas to 
all officers, and to all other juſtices of the ſame county; and thereby 

the ſaid party ſhall be diſcharged from finding other ſurety, and from 
any other arreſt for the ſame cauſe. But by ſuch /uper/edeas, the 
other juſtice cannot diſcharge the warant of the firſt juſtice, until the 
party be bound indeed, nor give any other day to the party to apear, 
Dalt. c. 118. 

5. If the warrant be in the common form, requiring the officer to 
cauſe the party complained of to come before the juſtice to find ſuffici- 


ent ſurety, and if he ſhall refuſe ſo to do, to convey him immediately 
to 
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to priſon, without expecting any further warrant, until he ſhall wil- 
lingly do the ſame, the oſſicer who ſerves it, before he makes any arreſt, 
ought firſt to require the party to go with him, and find ſureties accord- 
ing to the purport of the warrant ; but upon refuſal to do either, that 
is, either to go before the juſtice, or to find ſureties, he may carry him 
to the gaol by force of the ſame warrant, without more. 1. Haw. 126. 
n. 256. /. 12. Dali. c. 118. | | 

And yet the conſtable, or officer, may bring him in that caſe before 
the juſtice ; and if he refuſes there to give ſureties, he may commit him 
without any farther warrant or mittinus. 2 H. H. 112. | 

Nervertheleſs, notwithſtanding theſe great authorities, it may not be 
convenient for the juſtice, to leave ſo much to the conſtable's judgment, 
as to determine what ſhall or ſhall not be deemed a refuſal to find ſuch 
ſureties ; for that the conſtable is conſtituted a judge in ſuch caſe by no 
law. And much leſs doth it ſeem adviſeable, to require in the warrant, 
as is uſual, that the conſtable ſhall carry the party to gaol, if he ſhall 
refuſe to find ſufficient ſureties; for it doth not appear how the conſtable 
can any way be deemed a competent judge of that; for it is certain, 
that he cannot adminiſter an oath to ſuch ſuretics, or others, whereby 
to inform himſelf of ſuch ſufficiency. 

6. If the oſſicer do arreſt the party, and do not carry him before the 
juſtice to find ſureties; or upon the refuſal of the party, if the officer 
ſhall arreſt him, and do not carry him to the gaol, in both theſe caſes 
the officer is puriih2ble by the juſtices for his neglect, by indictment and 
fine at their ſeſſions: And alſo the party arreſted may have his action of 
falſe impriſonment for the arreſt : for where the officer doth not purſue 


the effect of his warrant, His warrant will not excuſe him of that which 


he hath done. Dalt. c. 118. | 
7. When the party cometh before the juſtice, he muſt offer ſureties, 


or elſe the juſtice may commit him; for the juſtice needeth not t 
demand ſurety of him. Da/t. c. 118, 169. | 

8. If the juſtice was deceived in the ſufficiency of the fureties, he or 
any other juſtice may afterwards compel the party to find and put in other 
ſufficient ſureties, and may take a new recognizance for the ſame. Dale. 
& T1316. 100. 

9. But if the ſureties die, the party principal ſhall not be compelled 
to find new fureties. Dat. c. 119. Becauſe their executors or admi- 
niſtrators are liable. | 

10. Alſo if a man, that was bound to keep the peace, hath bro- 
ken his bond, the juſtices ought of diſcretion to bind him anew. 
Lamb. 78. | | 

But 5 until he be thereof convicted by due courſe of law ; for before 
conviction, he ſtandeth indifferent, whether he hath forfeited his recog- 


nizance or not. Crom. 125. 


VII. What 
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V. II. What ought to be the form of a recognizance for the pace. 


1. The recognizance, which the juſtice takes for the keeping of the 
peace, is rather of congruity, than by any expreſs authority given either 
by the common law, or by ſtatute. Dait. c. 168. 

2. If it is taken in purſuance of a writ of /upplicavit, it mult be wholly 
governed by the directions of ſuch writ : But if it be taken before a jul. 
tice, upon a complaint below, it ſeems that it may be A, 5 pre by the 
diſcretion of ſuch juſtice, both as to the number and ſuthciency of the 
ſureties, and the largneſs of the ſum, and the continuance of the time 
for which the party ſhall be bound. And it hath been ſaid, that a re. 
cognizance to keep the peace as to any perſon, for a year, or for life, 
or without expreſling any certain time (in which caſe it ſhall be intend. 
ed for life) or without fixing any time or place for the party's appear. 
ance, or without binding him to keep the peace againſt all the ' king's 
people in general, is good. 1. Haw. 129. n. 257. . 15- 

3. However it ſeems to be the ſafeſt way, to bind the party to appear 
at the next ſeſſions of the peace, and in the mean time to keep the peace 
as to the king and all his _ people, eſpecially as to the party, accord- 
ing to the common form of precedents. 1 Haw. 129. 7. ib. 


VIII. How ſuch recognizance ſhall be certified. 


If it be taken by force of a writ of /upplicavit, it needs not be cer- 
tified till the juſtice receive a writ of certiorari to that purpoſe. But if 
it be taken upon a complaint below, it muſt be certified, ſent, or brought 
to the next ſeſſions, by force of the ſtatute of the 3 H. 7. c. 1. that the 
party ſo bound may be called. 1 Haw. 130. n. 259. / 18. 


IX. How ſuch recognizance may be forfetted. 


t. There are divers things which may be done againſt the peace, and 
divers offences for which an indictment againſt the peace will lie; and 
yet the committing or doing ſuch offence or act ſhall be no forfeiture 
of the recognizance for the peace ; for that the act that ſhall cauſe a for- 
feiture of ſuch recognizance muſt be done or intended unto the per/o2 as 
is aforeſaid, or in terror of the people. Therefore to enter into lands, 
where he ought to bring his action; or to diſſeiſe another of his lands; 


or to enter into lands or tenements with force, being without offer of 


violence to any man's perſon, and without publick terror; or to do a treſ- 


paſs in another man's graſs ; or take away another man's goods wrong- 
| | | fully, 
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ſo it be not from his per'on ; or to ſleal another man's horſe, or other 
goods feloniouſly, being not from his perſon : all theſe ard the like, 
are breaches of the peace, and yet theſe will make no breach of this re- 
cognizance, nor breach of the peace within the meaning of the con:miſ- 
ſion of the peace. Dalt. c. 121. 

2. More particularly; The recognizance is forfeited, if the party 
make default of appearance, and the ſame deiault ſhall be recorded. 3 


H. 7. be k. | 


However, if the party have any excuſe for his not appearing, it ſeems 
that the ſeſſions is not bound peremptorily to record his default, but 
may equitably conſider of the reaſonableneſs of ſuch excuſe. 1 Haw. 
130. u. 258 /.18. | 

And Mr. Dalton fays, in caſe of the fickneſs of the party, fo that he 


cannot appear, he has known that the juſtices, upon due proof thereof 


have forborn to certify or record ſuch forfeiture or default ; and that 
they have taken ſureties for the peace of ſome friends of his preſent in 
court, until the next ſeſſions; for that the principal intent of the recog- 
nizance was but the preſervation of the peace. But the query is how 
this is warrantable by their oath. D t. c. 120 | 

z. Alſo there is no doubt, but that it may be forfeited by any actual 
violence to the perſon of another, whether it be done by the party 
himſelf, or by others through his procurement ; as manſlaughter, rape, 
robbery, unlawful impriſonment, and the like. 1 Haw. 130. n. 258. 
20. i 

4. Alſo it hath been holden, that it may be forfeited by any treaſon 
againſt the king's perſon, and alſo by any unlawful aſſembly in terror of 
the people, and even by words directly tending to a breach of the 
peace, as by challenging one to fight, or in his preſence threatening to 
beat him. 1 Haw. 130. n. 258. /. 21. 

Otherwiſe it is if the party be abſent; and yet if the party ſo bound 
ſhall threaten to kill or beat a perſon who-/41s abſent, and after ſhall lie in 
wait for him to kill or beat him, this is a forfeiture of the reCOgnizance. 
Dalt. c. 121. 7 

c. However, it ſeems that it ſhull not be forfeited by bare word of 
heat and choler, as the calling a man a knave, teller of lies, raſcal, or 
drunkard; for though ſuch words may provoke a cholerick man to 


break the peace, yet they do not directly challenge him to it, nor does 


it appear that the ſpeaker deſigned to carry his reſentment any farther : 
and it hath been ſaid, that even-a rec ogrizance for tie good behaviour 
{ball not be forteited for ſuch words; freun whence it follows a fortiori, 
bs a recognizance for the peace ſhall not. 1 Haw. 130. Ne 259. 
22. 8 od 
6. Alfo, there are ſome actual aſſaults on the perſon of another, 
which do not amount to a forfeiture of tuch recognizance; as if an offi- 
cer, having a warrant agairſt one who wil! not fuſter himſelf to be ar- 
reſted, beat or wourd him in the attempt ro tube him; or if a parent in 


2 reaſonable manner chaſtize his child; or a iaaſter his ſervant, Fan. 
actually 
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actually in his ſervice at the time; or a ſchoolmaſter his ſcholar; or 2 
gaoler his priſoner; or even a huſband his wife, as ſome ſay; or if one 
confine a friend whois mad, and bind and beat him, in ſuch manner az 
is proper in his circumſtances; or if a man force a ſword from one who 
offers to kill another therewith; or if a man gently lay his hands upon 
another, and thereby ſtay him from inciting a dog againſt a third per. 
ſon ; or if a man beat another (without wounding him, or throwing 
at him a dangerous weapon) who wrongfully endeavours with violence 
to diſpoſſeſs him of his land or goods, or the goods of another delivered 
to him to be kept, and will not deſiſt upon his laying his hands gently 
on him, and diſturbing him; or if a man beat, or as ſome ſay, wound, 
or maim one who makes an aſſault upon his perſon, or that of his wife, 
parent, child, or. maſter, eſpecially it it appear that he did all he could 
to avoid fighting before he gave the wound ; or if a man fight with or 
beat one who attempts to kill any ſtranger; or if a man even threaten 
to kill one, who puts him in fear of death, in ſuch a place where he can- 
not ſafely fly from him; or if one impriſon thoſe whom he ſees fighting, 


till the heat is over. 1 Haz. 130, 131. 7. 259. / 23. 


X. How the recognizance being forfeited ſhall be proceeded on. 


It is ſaid, that the juſtices cannot in any caſe proceed againſt the par. 
ty, for a forfeiture of his recognizance, either in re{pe't of his noc ap- 
pearing, or breaking the peace; but that the recognizance itſelf, ith 
the record of default of appearance, ought to be removed into tone of 
the courts at We/tmin/ter, who ſhall proceed by /cire facias upon ſuch re- 
cognizance : and ſo it ought to be, if it be preſented by the jury, or 
great inqueſt, that the party hath forfeited his recognizance, by breach 
of the peace. 1 Haw. 130. n. 258. /. 18. Dalt. Old Ed. c. 70. 


XH ſuch recognizance may be diſcharged. 


1. He who is bound to the peace, and- to appear at a certain day, 


mult appear at that day, and record his appearance, although he who. 


craved the peace cometh not to delire that it may be continued ; other- 
wiſe the recognizance cannot be diſcharged. Dalt. c. 120. 

2. If the recognizance be made to keep the peace generally, with- 
out any time or day limited, it ſhall be conſtrued to be during the par- 


ty's life; and that the juſtices may do upon reaſonable cauſe : but if 


ſuch ſurety be ſo taken, during the offender's life, neither the king, nor 
the juſtice, nor the party, can releaſe or diſcharge it*: and therefore the 
juſtice muſt be well adviſed, how he granteth ſuch ſurety. Dat. 


c. 119, 120. | 
3. But 
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3. But it ſeems to be agreed, that it may be diſcharged by the death 
or demiſe of the king in whoſe reign it was taken, or of the principal 
party who was bound thereby, if it were not forfeited before. 1 Haw. 
129. n. 257. , 17. 5355 

4. Alſo it hath been holden, that it may be diſcharged by the releaſe 
of the party at whoſe complaint it was taken, being certified together 
with it; but this may be juſtly queſtioned, becauſe the recognizance is 
not to the ſubject but to the king; and conſequently cannot be dil. 
charged by the ſubject, who is not a party to it: however, ſuch a re- 
leaſe will be a good inducement to the court, to which a recognizance 
ſhall be certified, to diſcharge it. 1 Haw. 129. n. 257. . 17. 

. And if a man be bound to keep the peace towards the king and 
all his people, but not towards any perſon certain, and to appear at ſuch 
a ſeſſions, the court at that ſeſſions may make proclamation, that if any 
man can ſhew cauſe, why the peace granted againſt ſuch a one ſhall be 
continued, he ſhall ſpeak ; and if no perſon cometh to demand the 
peace againſt him, or to ſhew cauſe why it ſhould be continued, then 
the court may diſcharge him. But if a man be bound as aforeſaid, and 
eſpecially to keep the peace towards a certain perſon, there though ſuch perſon 
cometh not to deſire the peace may be continued, yet the court by their 
diſcretion may bind him over till the next ſeſſions, and that may be to 
keep the peace againſt that perſon only if they ſhall think good; for it 
may be that the perſon who firſt craved the peace is ſick, or otherwiſe 
letted, ſo as he cannot come to that ſeſſions to demand the continuance 
of the peace further. Dalt. c. 120. 

6. Alſo it is certain, that ſuch a recognizance cannot be pardoned or 
releaſed by the king, before it is broken; becauſe the ſubject hath a kind 
of intereſt, in it; but being forfeited, then the king, and no other, may 
releaſe and pardon the forfeiture. 1 Haw. 129. u. ib. 

7. And it is ſaid, that the ſureties are not diſcharged by their death, 
but that their executors or adminiſtrators (as hath been ſaid) do conti- - 
nue bound. 1 Haw. 129. u. ib. Dall. c. 120. | 

8. Likewiſe if the party be impriſoned for default of ſureties, and 
after, he that demandeth the peace againſt him happen to die ;- it ſeem- 
eth the juſtice may make his liberate or warrant for the delivery of ſuch 
priſoner, for after ſuch -death, there ſeemeth no cauſe to continue the 
other in priſon. Alſo, any juſtice may, upon the offer of ſuch priſoner, 
take ſurety of him for the peace, and may thereupon deliver him. Dali. 
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A MAN may be compelled to ſind ſureties, both for the good he. 
1 haviour and for the peace: and yet the good behaviour includeth : 
the peace: and he that is bound to the good behaviour, is therein alſo x 
bound to the peace. Dalt. c. 122. y 
This ſurety for the good behaviour being of near affinity to ſurety for | 

the peace, both as to the manner in which it is to be taken, ſuperſeded, r 
and diſcharged, it ſeemeth not to require a particular conſideration, ſave i 
only as to theſe two points; 
J. For what miſbehaviour it is to be required. ci 

II. For what it ſhall be forfeited. t 

| 

f 

I. For what miſbehaviour it tis to be required. P. 

0! 

1. It doth not appear that the conſervators of the peace at common 0 
law had any power as touching the good behaviour, further than as it had ar 
a relation to the peace; and not as it is contra- diſtinguiſhed from it. ſu 

And it ſeemeth, that the, power which the juſtices of the peace do exer- 

ciſe at this day, in relation thereto, doth ſolely depend upon the com- w. 
miſſion of the peace, and the ſtatute of the 34 Ed. 3. c. 1. (Except in co 
ſome ſpecial inſtances wherein the power of binding to the good beha- ju 
viour is given to them by particular ſtatutes, which pertain not to this ha 
general title.) _ | | or 
2. The words in the commiſſion are theſe : Ne have aſſigned you, jointly | of 
and ſeverally, and every que of yon, our juſtices to keep our er GJ he 
cauſe to come before you, or any of you, all theſe who to any one or more of the 
eur people, concerning their bodies, or the firing their houſes, have uſed threats, ha 
to find ſecurity for the peace, or their good behaviour, towards us and our peo- the 
ple; and if they ſhall refuſe to find ſuch ſurety, then them in our priſons, un- 21 
til they ſhall find ſi r to cauſe to be ſafely kept. 50 
3. The ſtatute of the 34 Ed. 3. c. 2. as to this matter runs thus: J. wa 
every county ſhall be Are for the keeping of the peace, one lord, and with anc 
him three or four of the moſt worthy in the county, with ſome learned in the hon 
law ; aad they ſhall have power to reſtrain the offenders, rioters, and all other mo 
barators, and to purſue, arre/t, take, and chaſtiſe them according to their ſuf 
treſpaſs or offence ; and to cauſe them to be impriſoned and duly puniſhed, ac- of 1 
cording to the law and cuſtoms of the realm, and according to that which to to! 
them ſhall ſeem beſt to do by their diſcretions and good adviſement ; and alſo s the 
inform them, and to inquire of all thoſe that have been pillers and robbers in ouſ 
the parts beyond the ſea, and be now come again, and go wanderinz, and and 
will not labour as they were wont in times paſt ; and to take and arre/t all thoſe {aid 
that they may find by inditment, or by ſuſpicion, and to put them in priſon; wak 
and to take of all them that be not of good fame, where they ſhall be found, 1.3, 


ſufficient 
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Mcient ſurety and mainprize of their good behaviour towards the king and 
his people, and the other duly to puniſh, to the intent the people be not by ſuch 
rioters or rebels troubled nor endamaged, nor the peace blemiſhed, nor duct oe 
nor others paſſing by the highways of the realm diſturbed, nor put in the peril 
which may happen of ſuch offenders. | | 

4. This ſtatute ſeems to have had in view chiefly the diſorders to which 
the country was then liable, from great numbers of diſbanded ſoldiers, 
who having ſerved abroad in the wars of that victorious king, were 

own ſtrangers to induſtry, and were rather inclined to live upon ra- 

pine and ſpoil. Bas. 524. * 5 

5. But whatever the natural and obvious ſenſe of it may be, when 
compared with the hiſtory and circumſtances of thoſe times, it is cer- 
tain that it hath been carried much farther by conſtruction, and the 
purport of it hath been extended by degrees, until at length there is 
ſcarcely any other ſtatute, which hath received ſuch a largeneſs of inter- 

retation. N Ben 2113 #r 1 nj 55 

And that I may proceed with clearneſs in a matter ſo eſſential to the 
oſſice of a juſtice of the peace, Iwill ſet down the ſeveral expoſitions 
which have been given of this ſtatute from time to time, by learned men; 
and hon raiſe luch obſervations thereupon, as the ſubject will naturally 

65 The ſirſt unfolding of the ſenſe of this ſtatute which has occurred, 
was in the caſe of Sir Richard Croftes and Sir Richard Corbet, in the ſe- 
coud year of the reign of king Hen. 7. wherein it was reſolved by all the 
judges for that purpoſe aflembled, that he who is bound to the good be- 
haviour, ought not to do any thing which ſhall be cauſe of breach of peace, 
or to put the people in fear, dread, or trouble; and fo ſhall be intended 
of all things, which touch not the peace. Yet a diverſity was obſerved, 

' between a breach of the peace, and a breach of good behaviour; for 
the peace is not broken without an affray or battery, but the good be- 
haviour may be forteited by the number of people a man has, and by 
their harneſs, or weapons, and the like, although they break not the peace. 

21 70.3 | x | | W . 

7 The ſecond inſtance, and upon which much ſtreſs hath been laid, 
was in the 13th year of the ſame king. In treſpaſs of aſſault, battery, 
and impriſonment at D. the defendant ſaith, that one Alice B. had a 
houſe in the ſame town, and kept there ſuſpicious people, to wit, of com- 
mon baw dry, and that the plaintiff oftentimes reſorted to the ſame houſe 
ſuſpiciouſly, with women of bad fame and name, whereby the conſtable 
of the ſame town required the defendant to aid him to arreſt the plaintiff, 
to find. ſurety of his good behaviour: whereby the defendant caine with 
the ſaid chnſtable at the hour of 12 in the night, and him found ſuſpici- 
ouſly in the fame place; whereupon he took him, and put him in ward : 
and it was holden by all the juſtices to be a good n for they 
faid, that it is lawful for every conſtable to take ſuſpected perſons, which 
wake in the night, and fleep;in the day, or that keep ſuſpicious company. 
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8. In the next place, Sir Anthony Fitzherbert, who lived in the reign of 
king Henry 8. faith, that it ſeemeth that one juſtice may, by the com. 
miſſion, iſſue a warrant againſt a perſon to find ſurety of the good beha. 
viour, by his diſcretion, as well as two juſtices 'may ; and the words of 
the ſtatute of the 34 Ed. 3. are to the ſame effect: otherwiſe, he ſays, 
damage may happen to ſome of the king's ſubjects, if the party be 
not attached, betore that two juſtices have made the precept ; yet (he 
ſays) the common uſe is, to make ſuch precept of the good behaviour 
in the name of two juſtices, and it is good to obſerve this direction. Fitz, 

Crom. 122. | 
9. In the next place, it is proper to take notice of a caſe adjudged in 
the court of king's bench, in the zoth of Queen Eliz. reported by L, 
Coke, 4 Int. 181. which was thus: at a ſeſſions at — in the county 
of - one William King with ſureties was bound by recognizance 
to appear at the next general ſeſſions of the peace in the ſame county, and 
in the mean time to be of the good behaviour towards the queen and all 
her people. And after, at the next ſeſſions, William King appeared, and 
was indicted for ſlanderous words ſpoken ſince his binding, to wit, for 
ſaying at one time to Edward Kyrton, eſquire, Thou art a pelter, thou art a 
lyar, and haſt told my lord lies. And he was further indicted, that ſince 
the ſaid recognizance, the cloſe of one John Wich with force and arms he 
broke and entered, and the cattle of the ſaid John depaſturing in the ſaid cliſe 
unlawfully vexed and chaſed. And afterwards at another time he ſaid to 
the ſaid Kyrton, thou art a drunken knave. Which indictment was remov- 
ed into the king's bench. And hereupon it was debated divers times 
both at the bar and the bench, whether admitting all that is contained in 
the indictment to be true, any thing therein was in judgment of law a 
breach of the ſaid: recognizance. And it was reſolved, that neither any 
of the words, nor the treſpaſs, were any breach of the good behaviour, 
for that none of them did tend immedidately to the breach of the peace; 
for though the ſaid words, thou art a liar, thou art a drunken knave, are 
provocations, yet they tend not immediately to the breach of the peace; 
as if William King had challenged Xyrton to fight with him, or had 
threatened to beat or wound him, or the like; theſe tend imme- 
diately to the breach of the peace, and are therefore breaches of the 
recognizance of the good behaviour. And this diverſity (lord Coke ſays) 
was juſtly collected upon the coherence and context of the ſtatute of the 
34 Ed. 3. whereby juſtices are aſſigned for keeping of the peace, and to 
reſtrain the offenders, rioters, and all other barators, and to chaſtiſe them 
according to their treſpaſs and offence; and to inquire of pillers and 
robbers in the parts beyond the ſeas, and be now come again, and go 
wandering and will not labour: and thus much for the puniſhment of 
offences againſt the peace after they be done. Then followeth an expreſs 
authority given to the juſtices, for prevention of ſuch offences before they 
be done, namely, and to take of all them that be not of good fame (that is, that 
be defamed and juſtly ſuſpected that they lintend to break the peace) 
_ © where they ſhall be found, ſufficient ſurety and mainprize of their good beha- 
viour towards the king and his people (which muſt concern the King's 
peace, 
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vide, that others ſhall not likewiſe offend. ,, 
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ce, as is alſo provided by the words ſubſequent) 10 the intent th1t the 
people be not by fuch: ricters troubled or endamaged, nor the peace blemiſhed, nor 
merchants nor other pajjng by the highways diſturbed, nor put in the peril that 


may happen of ſuch offenders. - And as for the treſpaſs ; although every 
wrongtul treipaſs is by force and arms, and againſt the peace, yet 


theſe are not taken to be ſuch as ſhall make a breach of the good 


behaviour. | | . 

10. After this, Mr. Lambard, who wrote towards the beginning of the 
reign of King James 1. faith thus: ſurety of the good abearing is of great 
allinity with that of the peace: as being provided for preſervation of the 
peace, as that other is; for the commiſſion of the peace, they are both 
conveyed under one tract of ſpeech, againſt ſuch as threaten to hurt mens 
bodies, or fire their houſes : which things (he ſays) are now commonly 
prevented by ſurety of the peace only. Hu wetten gt yon 
And in the 2 H. 7. 2. (above recited) the ſurety of the good abearing 
is ſet forth to reſt in this point chiefly, that a man do nothing that may be 
cauſe of a breach of the peace; and that it doth not conſiſt in the obſer- 
vation of thin 
from ſurety of the peace in this, that where the peace is not broken 
without an affray, or battery, or ſuch like, this ſurety may be broken 
by A number of a man's company, or by his or their weapons or 
harneſs. 

Any herewithal (he ſays) do alſo agree certain precedents in the king's 
bench. Ft, ES | | 
But all this, notwithſtanding, he thinks that a man may reaſonably 
afirm, that the ſurety of good abearing ſhould not be reſtrained to ſo 
narrow. bounds , 10 i lh; 8 
In proof of which, he proceeds to comment on the above-mentioned 
ſtatute of the 34 Ed. 3. enabling the keepers of the peace to tate of all then 
that be not of good fame, where, they. ſhall be found, ſufficient ſurety and main- 
prize of their good abearing, towards the king and his people : ſo that if a man 
be defamed, he may by virtue hereof, be bound to his good behaviour 
at the diſcretion of the-juſtices., Now the doubt reſteth in this; to under- 
ſtand concerning what matters this defamation. muſt be: and this (he 
thinks) may be partly gathered out of-;the ſaid ſtatute ; for after it hath 
firſt given power to the wardens of the peace to arreſt and chaſtiſe offen- 
ders (that is to ſay, againſt the peace, rioters, and barators) then it willeth 
them to inquire of ſuch as having been robbers: beyond the of Were come aver. 
hither, and would not labaur as they were wont ; and laſtly ; it authorizeth 
them, to take ſurety of. the good behaviour of: ſuch as. be defamed, namely, tor 
any of thoſe former offences; for ſo it ſtandeth well together that they 
ſhould both puniſh ſuch as have already fo offenged, and ſhall alſo pro- 
But he ſays, the further this bond, of the good abearing doth extend, | 
the more regard there gught to be taken in the. awarding of it; and 
therefore (ſays he) although the juſtices have power to grant it, either by 
their own- diſcretion or upon the; complaint of others, even as they my 
* 8 1 . 
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that of the peace, yet I wiſh rather, that they do not command it but 
only upon fufhcient cauſe ſeen to themſelves, or upon the complaint gc 
other very honeſt and creditable perſons. 

And then being about to ſet forth the form of a warrant, and of a re. 
cognizance for the good behaviour, he ſays, And here, foraſmuch 
23 one juſtice alone, and out of ſeſſions, may both by the firſt clauſe of 
the commiſſion, and allo by the opinion of [#zherbert, grant this ſuret 
of the good abearing (although the common practice be, that two ſuch 
juſtices do join in that doing, whereof alſo Fizherbert hath very good 
liking) I will not ſtick to ſet orth the common forms as well of the pre. 
cept as of the recognizance for the ſame, wherein if I ſhall uſe the name; 
of two juſtices," you mult take that to be done according-to the common 
lathion, and not of any neceſſity in law. For as I would more gladly 
ule the aſſiſtance of a fellow juſtice in this behalf, if 1 may conveniently 
have it; ſo if that may not be gotten, IWwould not greatly fear, when 
good cauſe ſhall require, to undertake the thing myſelf alone. | 
And befides this, he ſays, you may fec admitted by the opinion of the 
court, 13 H. 7. that if a man in the niglit ſeaſon haunt a houſe that is 
tuſpeted for bawdry, or uſe ſuſpicious company, then may tlie conſtable 
arreſt him to-find ſurety for his good abearing ; for bawdry is not merely 
a ſpiritual oftence, 'but:miFed;-and ſounding ſomewhat againſt the peace 
of the land. 3 * 12 CER 

And therefore-(fayshe) it ſhall not be amiſs at this day, in my flender 
opinion, to grant ſurety of the good abearing, againſt him that is ſuf. 
pected to have begotten a baſtard child, to the end that he may be forth- 
coming when- it-ſhall be born; for otherwiſe there will be no putative 
father found, when the juſtices ſhall after the birth come to- take order 
for his puniſliment. Lamb. ii, 119. 

11. In the next place, Mr: -Pulton, who lived about the ſame time with 
Mr. Lamburd, writeth tkus; the ſurety of the good abearing is ordained 
for the preſervation of the peace, and it doth differ in nothing from that 
of the peace, but that there is more difficulty in the performance of it, 
and the party bound may fooner fhde into the perit and danger of it. 
The ſurery of g00&/abecaring is meſt commonly granted in open ſeſſions, 
or by two or three uſticcs;; or upon. a /uplicevit, and great cauſe ſhewed 
and proved, it is gfanted in thefchäncçer y or king's bench. And though 
one juſtice alone may grant it if he will, yet it is ſeldom, done ſo, unleſs 
it be to prevent ſome great, ſudden, and imminent enormity or danger. 
The ſurety of the peace is moſt times taken at the requeſt of one for the 


* 


preſervation of thè peace chieflyagainſt one But the ſurety of the good 


abearing is oftentinſes . granted at the! ſuit of divers, and xhoſe muſt be 
men of credit, and: to provide for tlie ſafety of many; for the effect and 
purport thereof is, that the party bound ſhall dethean himſelf well in his 


port, behaviour, ànd- company, and do nothing that may be the cauſe 


of breach of the peace, or in putting the people in fear or trouble : and 
it is chiefly granted againſt common Paraters, common rioters, common 
quarrellers, common Pbace breikeys; and person greatly defumed for 
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reſorting to houſes ſuſpected to maintain incontinency or adultery, and 
againſt thoſe that be generally feared to be robbers or tpoiters of the King's 


people, or which do endamage, diſturb, trouble; or put in peril paſſen- 


gers by the way. Pult. 18. 


12. Afterwards Mr. Dalton, who wrote: towards the latter end of king 
James the firſt his reign, ſays, the furety of the good: behaviour is of 


great affinity with that of the peace, and is provided chicfly for the pre- 
ſervation of the peace; and that it is moſt commonly granted either in 


the open ſeſſions, or by two or three juſtices out of ſeſſions. - Yet by the 
words of the commiſſion, as alſo by the common opinion of the-learned, 


one juſtice alone, out of ſeſſions, may grant this farety of the good be- 


haviour. But this is not uſual, unleſs it be to prevent ſome great and 


ſudden danger, eſpecially againſt a man that is of any good eſtate, car- 
riage, or report. And it ſhall be good diſcretion in the juſtices, that 
they do not grant it, but either upon ſufficient cauſe ſeen to themſelves, 
or upon the ſuit or complaint of others; and the fame very honeſt and 
credible perſons. Dalt. c. 123. | FT, 


13. In the next place Mr. Hawkins, who wrote >> the reign of. king 


George the ſirſt, ſaith-thus : there ſeem to have. been ſome opinions, that 
the ſtatute, ſpeaking of thoſe that be no of good fame, means only ſuch as 
are defamed, and juſtly ſuſpected, that they intend to break the peace, 
and that it doth not any way extend to thofe who are guilty of other 
miſbehaviours not relating to the peace. But this ſeems much too nar- 
row a conſtruction; ſince the abovementioned expreſſion: of perſons. of 
evil fame, in common underſtanding, as properly? includes perſons. of 
ſcandalous behaviour in other reſpects, as thoſe who by their quarrelſome 
behaviour give juſt ſuſpicion of their readineſs to break the peace; and 


accordingly it ſeems always to have been the better opinion, that a man 
may be bound to his good behaviour for many cauſes of ſcandal, Which 
give him a bad fame, as being contrary to good manners only; as for 
haunting bawdy houfes women of bad fame; or for keeping bad: 
women in his own houſe; or for ſpeaking words of contempt of an 
inferior magiſtrate, as a juſtice of the peace, or mayor, though he 
be not then in the actual execution of his office; or of an inferior officer 
of juſtice, as a conſtable, and ſuch like, being in the actual execution of 


his office. | | | 
However it ſeems the better opinion, that no one ought to be bound 
to the good behaviour, for any raſh, quarrelſome or unmannerly words, 
unleſs they either directly tend to a breach of the peace, or to ſcandalize 
the government, by abuſing thoſe who are intruſted by it with the ad. 
miniſtration of juſtice, or to deter an officer from doing his duty: and 
therefore it ſeems, that he who barely calls another rogue, or raſcal, or 
teller of lies, or drunkard, ought not for ſuch cauſe to be bound to the 
good behaviour. 1 Anse 4 Af | 3 | 8 1 
However, ſays he, I cannot find any certain preciſe rules, for the di. 
rection of the magiſtrate in this reſpect ; and therefore am inclined to 
think, that he has a diſcretionary power to take ſuch furety of all thoſe 
whom he ſhall have juſt cauſe to fuſpect to be dangerous, quar reliome, . 


Or 
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Surety kor the good behaviour, 
or ſcandalous; as of thoſe who fleep in the day, and go abroad in the 
nicht; and of ſuch as keep fuipicibous company; and of ſuch as are 
generally ſuſpected to be robbers, and the like; and of eves droppers , 
and common drunkards; and all other perſons, whoſe miſbehaviour 
may reaſonably be intended to bring them within the meaning of 
the ſtatute, as perſons of evil fame, who, being deſcribed by an ex. 
reſſion of ſo great latitude, ſeem in a great meaſure to be left to 


the judgment of the magiſtrate. But if he commit one for want of 


ſureties, he muſt ſhew the cauſe with convenient certainty. 1 Hay, 
132. 1. 468 # 10 5 

yea And thus the fenſe of the ſtatute hath been extended, not only 
to offences immediately relating to the peace, but to divers miſbeha. 
viours not directly tending to a breach of the peace; inſomuch as it 
becomes difficult to define how far it ſhall extend, and where it ſhall 
ter 55 i 

| Mr. Dalton, in order to determine the fame with ſome kind of cer. 
tainty, hath (notwithſtanding his opinion as abovementioned) inſerted 
2 number of inſtances, wherein ſureties of the good behaviour may be 
granted; and they are thoſe that follow : 

- (1) Againſt rioters. 

(2) Barators. 

(3) Common quarrellers and common breakers of the peace. 

(4) Such as lie in wait to rob, or ſhall be ſuſpected to lie in wait to 
rob, or ſhall affault, or attempt to rob another, or ſhall put paſſengers 
in fear or peril; or fhall be generally ſuſpected to be robbers by the 
highway. £ 


— 


(.f) Such as are like to commit murder, homicide, or other grievances, 
to any of the king's ſubjects in their bodies. 


(6) Such as ſhall practiſe to poiſon another: one inſtance of which 
may be the poiſoning their food: thus Mr. Dalton granted the good be- 
haviour againſt one who had bought ratſbane, and mingled it with 
corn, and then caſt it amongſt his neighbour's fowls, whereby moſt of 
them died. 35 8 . 

(7) Such as in the preſence or hearing of the juſtice, ſhall miſbehave 
himſelf in ſome outrageous manner of force or fraud. 

(8) Such as are greatly defamed for reſorting to houſes ſuſpected to 


maintain adultery, or incontinency.> _ | 


(9) Maintainers of houſes commonly ſuſpected to be houſes of com- 


- 
oy 


mon bawdry. A 
(10) Common whoremongers and common whores, for bawdry is 


an offence temporal as well as ſpiritual, and is againſt the peace of the 
land. 11 e201 | Fata, N F tric} | 4 

(11) Night walkers, that ſhall eves-drop mens houſes, or ſhall caſt 
mens gates, carts, or the like, into ponds, or commit other outrages 
or miſdemeanors in the night, or ſhall be ſuſpected to be pilterers, or 
otherwiſe like to diſturb the peace, or that be perſons of ill behaviour, 


or of evil fame or report generally, or that ſhall keep company with 


any ſuch, or with any other fuſpicious perſon in the night. | 
| (12) Suſpected 
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(12) Suſpected perſons who live idly, and yet fare well, or are well 
apparelled, having nothing whereon to live; unleſs upon examination 
they ſhall give account of ſuch their living. 

(13) Common gameſters, eſpecially if they, have not whereon to live. 

(14) Such as raiſe hue and cry without cauſe. 

(15) Libellers. 

(16) Putative father of a baſtard child. 

(17) Such as perſuade or procure the putative father to run away, or 
the mother to be conveyed away, whereby ſhe leaveth her child to the 
charge of the town. | 

(18) Such as abuſe a juſtice's warrant, or ſhall abuſe him or the con- 
ſtable in executing their office. Nay, it ſeemeth (he lays) that he who 
ſhall uſe words of contempt, or contrary to good manners, againſt a 
juſtice of the peace, though it be not at ſuch a time as he is executing 
his office, yet he ſhall be bound. to his good behaviour. 

(19) Such as charge another before a juſtice with felony, riot, or for- 
cible entry, and yet will not proſecute or give evidence. 

(20) In general, whatſoever act or thing is of itſelf a miſbehaviour, is 
cauſe ſufficient to bind ſuch an offender to the good behaviour. Daz. 
c. 124. 

To which others have added other inſtances. As, 

(21) Forcible entry. 1 Haw. 140. . 274. / 8. 

(22) Mr. Hawkins ſays, that he hath heard it agreed in the court of 
king's bench, that a writing full of obſcene ribalgry, without any kind 
of reſſection upon any one, is not puniſhable at all by any proſecution at 
common law ; yet it ſeems, he ſays, that the author may be bound to 
his good behaviour, as a ſcandalous perſon of evil fame. 1 Haw. 195. 
tt. 35. . 9. | 

7 5 Sn, did beat a woman in Wefmin/ter-hall, and he was bound 
to the good behaviour; and ſo (ſays Mr. Crompton) he may be bound to 
the peace or good behaviour, where he {triketh a perſon in the preſence 


\X 


of the juſtices in ſeſſions. Crom. 124. 


(24) A man was bound to the good behaviour by the court of king's 
bench, for aſſaulting and threatening a perſon ſo, that he could not at- 
tend the court in ſuit there, without great coſt. And ſo it ſeemeth that it 
may be done, where one cometh to the ſeſſions about a traverſe to be 
tried there, or to prefer a bill of indictment, if he be aſſaulted or threat- 
ened. Crom. 125. : 

15 have omitted to make any remarks in the progreſs of theſe au- 
thorities, being willing to exhibit them together in one view; I pro- 
ceed now to take notice of ſuch obſervations as do occur upon the 
whole. | 

Firſt, It appears from hence, that the univerſal practice of one juſtice 
binding to the good behaviour, is but of a modern date; altho' the law 
for it is the ſame now, that it was near 400 years ago: and that it was 
a long time doubted, whether one juſtice alone could require ſureties 
of the good behaviour. But here a diſtinction ought to be made, be- 
tween the power given by the — of the peace, and the 2 

| 5 1 
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iven by the above-mentioned ſtatute : as to the commiſſion, there 
ſeemeth to be no foundation for any doubt, but that thereby one juſ- 
tice alone may require ſuch ſureties; for the words are expreſs, we 
have aſſigned you, jointly and ſeverally, and every one of you; but then 
that extends only to two inſtances, namely, to the threatening of a per. 


ſon concerning his body, or the firing of his houſe. As to the ſtatute, the 


doubt ſeems to have ariſen upon this; in that having appointed who 
ſhall be aſſigned for juſtices, it then directeth, that he y hall have power 
to reſtrain offenders ; and it 1s holden, as Mr. Lambard hath obſerved, 
that if no power be expreſly given by any ſtatute to any one juſtice 
alone, he cannot otherwiſe compel the obſervation thereof, than by the 
help of his fellow juſtices. And Mr. Hawkins ſpeaking hereof in the 
caſe of riots, ſays, that if one juſtice alone, proceeding upon this ſta- 
tute, ſhall arreſt an innocent perſon, as a rioter, it ſeemeth that he is lia- 
ble to an action of treſpaſs, and that the party arreſted may juſtify 
the reſcuing of himſelf ; becauſe no one ſingle juſtice is by this ſtatute 
made a judge of the ſaid offence : yet, nevertheleſs, he ſays, by a fa- 
vourable conſtruction which this ſtatute hath received for the advance- 
ment of juſtice, it hath been reſolved, that any one juſtice, upon this 
ſtatute, if he finds the perſons riotou/ly aſſembled, may, without ſtaying 
for his companions, arreſt the offenders, and bind them to their 
good behaviour. 

Secondly, It ſeemeth from what has been rehearſed, that the words, 
not of good fame, were r underſtood for a long time, to refer to 
ſuch offences only as have a relation to the peace, and not to other 
things which concern not the peace. 

Thirdly, That one great in- let to the larger, and at length almoſt un- 
limited interpretation of the words, was the caſe abovementioned 13 H. 
7. wherein it was adjudged to be lawful to arreſt a man for the good 
behaviour, for frequenting a ſuſpected bawdy-houſe, with women of bad 
fame. And this is the reaſon which Mr. Dalton gives for many of his 
inſtances above ſpecified, namely, that they are more properly againſt 
the peace, than this ſame caſe of avowtry. 

Fourthly, That when once the gap was opened for the admiſſion of 
other offences not immediately relating to the peace, they flowed in and 
multiplied. Thus, in the cafe of baſtardy, having ſome affinity with the 
other of frequenting bawdy houſes, Mr. Lambard thought, that with 
equal reaſon, the reputed father of a baſtard child might be bound to 
the good behaviour; and in a few years after, Mr. Dalton delivers it ab- 
ſolutely, that he may be ſo bound. 

Fifthly, That therefore the natural and received ſenſe of any ſtatute 
ought not to be departed from without extreme neceſlity ; for-that one 
conceſſion will make way for another, and the latter will plead for the 
fame right of admiſſion as the former. 1 5 | 

Sixthly, That notwithſtanding the aforeſaid inſtances given by Mr. 


Dalton and others, it may not be fafe in all caſes to rely upon every one 


of them without diſtinction; not only becauſe it is almoſt impoſſible 


for any two caſes to be exactly alike in all their circumſtances, but _ 
| | becauſe 
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becauſe in fact divers of them at difterent times have been adjudged 
otherwiſe, and others have not prevailed without much difficulty and 
contradiction in the courts above, and perhaps were at length admitted 
rather from the conveniency and reaſonableneſs of the thing itſelf, and 
from an indulgence uſually allowed to thoſe gentlemen who ſerve their 
country without gain, and oftentimes with much trouble, than from any 
clear, politive, and expreſs power given to them by the commiſſion, or 
by the ſaid ſtatute. l 
Seventhly, That notwithſtanding all which hath been ſaid, perhaps 
the caſe before recited, concerning the frequenting of a ſuſpected bawdy 
houſe, will not wholly ſupport the weight which ſo many authors have 
laid upon it. For the queſtion, whether a juſtice of the peace had cog- 
nizance of the offence, by virtue of the commiſſion of the peace, or of 
the ſtatute of the 34 Ed. 3. was no part of the diſpute; for it was an 
arreſt by the conſtable ex icio, as a conſervator = the peace at com- 
mon law, and without any warrant from a magiſtrate : and the queſ- 
tion was not, whether the conſtable might require ſureties for the good 
behaviour, as a thing different from ſureties for the peace, but whether 
in that. caſe he could arreſt at all or not. | es 
And if the authority of this caſe ſhall be abated, ſeveral of the above- 
mentioned inſtances will abate in proportion. © 
Eighthly, It is to be obſerved, that others of the aboveſaid in- 
ſtances, were eſtabliſhed upon matters originally determined in the 
court of king's bench, and Mr. Crompton himſelf doth refer to the au- 
thority and practice of that court in ſeveral inſtances. Crom. 120. But 
it doth by no means follow from what the juſtices of the court of king's 
bench may do, that juſtices of the peace may do the like ; for their 
authority is circumſcribed and limited by their commiſſion and the ſta- 
tute law. — 5 | 
Ninthly, That it will perhaps abate ſome other of the foregoing in- 
ſtances, if we attend to this conſideration ; that there is a great diffe- 
rence between what the juſtices in ſeſſions may do, after conviction by a 
jury, for an offence committed, and what a ſingle juſtice out of the ſeſ- 
fions may do, before an offence is committed, and to prevent the ſame 
from being committed; or what 2 ſingle juſtice may do, upon a ſum- 
mary conviction before him, for an offence, as directed by ſome ſpecial 
act of parliament. The truth is, binding to the good behaviour was a 
diſcretionary judgment at the common law, given by a court of record, 
for an offence at the ſuit of the king, after a common law conviction by 
verdict of twelve men. Trial by his peers is the Engliſbman's birthright 
by the great charter, and cannot be taken away but by an authority equal 
to that which eſtabliſhed it, that is by act of parliament ; and therefore 


where an act gives a ſummary conviction before a juſtice of the peace, 


and inflicts a puniſhment upon ſuch conviction, ſuch ſtatute muſt be pur- 
ſued both as to the conviction and puniſhment. And it ſeemeth incon- 
gruous, that a juſtice of the peace ſhall have power to bind a man to the 
good behaviour, for an offence which he himſelf hath no power to hear 
and determine; for that is, in effect, giving judgment, and awarding 

5L 2 | execution, 
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execution, when it doth not, and cannot legally appear to him, that the 
perion 18 guilty. | 3 ec 
Tenthly, That therefore upon the whole it may be proper to con. tl 
clude, that the magiſtrate in this article of the good behaviour, cannot re 
exerciſe too much caution and good adviſement; that in matters whichthe b 
law hath left indefinite, it is better to fall ſhort of, than to exceed his ti 
commiſſion and authority; that to bind a man to the good behaviour upon p 
the ſtatute for cvi fame in general, may not always be with ſafety ; not ſt 
only becauſe upon an action brought it may be hard to prove ſuch evil n. 
fame, but alſo becauſe in fact it is not always true, for many a good 
man hath been evil ſpoken of: that altho' in ſome caſes, a juſtice of 
the peace may have a diſcretionary power (as Mr. Hawkins expreſſeth it) V 
yet he muſt remember withal, that it is a /ega/ diſcretion, as Mr. Bar. 
fow terms it, in which, in favour of liberty great tenderneſs, is to be 
uſed ; or, as lord Coke hath defined it, diſcretion is a knowledge or un. 
derſtanding to difcern between truth and falſhood, between right and D 
wrong, between ſhadows and ſubſtance, between equity and colourable 
gloſſes and pretences, and not to do according to our wills and / 
private affections; and ſuch diſcretion ought to be limited and bound- 1 
ed with the rules of reaſon, law, and juſtice. 5 Co. 100. 10 Co. 140. 10 
I. For what it ſhall be forfeited. " 
1. This hath been handled in part as it fell in with the former ſec. fa 
tion: and agreeably to the doctrine there laid down, Mr. Dalton ſays, be 
that he who is bound to the good behaviour ought to demean himſelf 4 
well in his carriage and in his company, not doing any thing which * 
ſhall be a cauſe of breach of the peace, or to put the people in fear, ye 
dread, or trouble; and ſo ſhall be intended of all things which concern th 
the peace, but not in miſdoing of other things which touch not the bi 
peace. Dali. c. 122. Ve 
2. And Mr. Hawkins faith, It hath been laid down as a general rule, fo 
that whatever will be a good cauſe to bind a man to his good behaviour, * 
will forfeit a recognizance for it; but this hath ſince been denied, and pe 
indeed ' ſeems by no means to be maintainable, becauſe the ſtatute in fo 
ordering perſons of evil fame to be bound in this manner, ſeems in many "9 
places chiefly to regard the prevention of that miſchief which they may no 
juſtly be ſuſpected to be likely to do; and in that reſpect requires them ogg 
to ſecure the publick from that danger which may probably be appre- be 
hended from their future behaviour, whether any actual crime can be 4 
proved upon them or not; and it would be extremely bard in ſuch ſa 
caſes to make perſons forfeit their recognizance, who yet may juſtly 11 
be compellable to give one, as thoſe who keep ſuſpicious company, 
or thoſe who ſpend much money idly, without having any viſible for 
means of getting it honeſtly, or thoſe who lie under a general Jul 
— of being rogues, and the like, 1 Haw. 132, 133. u. 261. 2 
2 5. | f 


3. However 
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3. However it ſeems that ſuch a recognizance ſhall not only be forfeit- 
ed for ſuch actual breaches of an? 737 for which a recognizance for 
the peace may be forfeited ; but alſo for ſome others, for which ſuch a 
recognizance cannot be forfeited ; as for going armed with great num- 
bers, to the terror of the people, or ſpeaking words tending to ſedi- 
tion; and alſo for all ſuch actual miſbehaviours which are intended to be 

revented by ſuch a recognizances, but not for barely giving cauſe of 
fulpicion of wnat perhaps may never actually happen. 1 Haw. 133. 


n. 265. 


Warrant for the peace, or good behaviour, in the king's majeſty's 
name. N ä 


Dublin. EORGE the third, by the grace of God, of Great Bri- 

tain, France, and Ireland, king, defender of the faith, and 
fo forth : to our ſheriff of the county of to the conſtable of the hun- 
dred of= in the F may county, to the petty conſtables of the town of 
in the ſaid county, and to all and ſingular our bailiſ and other minifters in 
the ſaid county, as well within liberties as without, greeting: 

Foraſmuch as A. I. of in the ſaid county, yeoman, hath perſonally 
come before Sir G D baronet, one of our ' juſtices aſſigned to keep 
the peace within the ſaid county, and hath taken a corporal oath, that he the 
faid A. I. is afraid that A. O. of in the ſaid county, yeoman, will 
beat, [| wound, maim, or kill) him the ſaid A. I. and hath there withal pray- 
ed ſurety of the peace againſt him the ſaid A O. Cor, if for the good beha- 
viour —— hath taken a corpor il oath, that A. O. of in the ſaid county, 
yeoman, hath threatened to beat him the - ſaid A. I. or to burn the houſe of him 
the ſaid A. I. and hath therewithal prayed ſurety of the good behaviour again/t 
him the ſaid A. O.] Therefore we command and charge you, jointly and ſe- 
verally, that immediately upon the receipt hereof you bring the ſaid A. O. be- 
fore the ſaid Sir G D to find ſufficient ſurety and mainpriſe, as 
well for his perſonal appearance at the next general quarter-ſeſſuuns of our 
peace, to be holden at or ellewhere, in and for the ſaid county, as alſo 
for our peace in the mean tim to be kept towards us and all our liege people, 
and chiefly towards the ſaid A. I. that is to ſay, that he the ſaid A. O. Hall 
not do, nor by any means procure or cauſe to be done, any of the faid evils, to 
any of our ſaid people, and eſpecially to the ſaid A. 1 [Or, if for the good 
behaviour as alſo for his good behaviour in the mean time, towards us 
and all our liege people, eſpecially towards him the ſaid A. I. Witneſs the 
ſaid Sir G D at in the ſaid county, the -—— day of —— 
in the year of our reign. f 

If the juſtice {hill think fit that he ſhall be corried imme diat ly to gaol, 
for default of ſureries, without being brought before bim, cr any other 
Juſtice, this ſauſe may be infected, viz. and eſpecially tou ds bim the 


faid A. I. Avid if he the jaid A. O. fhall refuſe /o o do, that then immeatately, 
without expecting any further warrant, you him ſafely convey, or cauſe to be 


ſafely 
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Durety for the good behaviour. 


Safely conveyed, to our common gal in the ſaid county, (or, to the houſe of coy. 
rection at =—— the ſaid county), there to remain until he fhall wil. 
lingly do the ſame : ſo that he may before our ſaid juſtices at the ſaid next 
general quarter-ſeſſions of our peace, then and there to anſwer unto us for his 
contempt in this behalf. And fee that you certify your doings in the premiſſes, 
to our ſaid juſtices at the ſaid ſeſſions, bring ing then thither this precept with 
5 you. 


Warrant for the peace, or good behaviour, in the name of the 
an juſtice himſelf, 

Dublin. IR W F baronet, one of the juſtices of our lord 

ie king affigned to keep the peace within the ſaid county, To the 

ſheriff of the ſaid county, to the hugh conflable of in the ſaid county, to 

the petty conſtables of + — in the ſaid counſy, and to all other the miniſters 

and officers of our ſaid lord the king, within the ſaid county, and to every of them, 


greeting. 


Foraſmuch as A. I. of in the ſaid county, yeoman, hath perſonally 
come before me, and hath taken a corporal oath, that he the ſaid A. I. is afraid 
that A. O. of in the ſaid county, yeoman, will beat him (wound, main, 
ill, or do to him ſome bodily hurt) and hath therefore prayed ſurety of the peace 
againſt him the ſaid A. O. [Or, if for the good behaviour, That A. O. ff 
in the ſaid county, yeoman, hath threatened to do ſome bodily hurt to him 
the ſaid A. 1. or, to burn the houſe of him the ſaid A. I. and hith therefore 
prayed ſurety of the good behaviour againſt him the ſaid A. O.] Theſe are there- 
fore on the behalf, and in the name of our ſaid lord the king, to command you 


jointly and ſeverally, that immediately upin the receipt hereof you bring the ſaid 


A. O. before me, to find ſurety as well for his perſonal appearance at the next 
general quarter-ſeſſions of the peace, to be holden at in in and 
for the ſaid county, as alſo for his keeping the peace [Or, for his being of the good 
behaviour] in the mean time towards the king and all his liege people, and chiefly 
towards the ſaid A. I. Gruen under my ſeal at in the ſaid county, the 
day of in the year of the reign of our ſaid lord George 
Ibe third, of Great Britain, France, and Ireland, King. 


Or the warrant may be directed to any of theſe officers abovenamed, par- 
ticularly; or to any other indifferent perſon or perſons, as followeth : 


Another 


. 


P ²̃,!;; ⁰mqmSꝶd x x =. Pong. 


Surety for the good behaviour. 


Another warrant for the peace, or good behaviour. 


Dublin. * the conſtables of the town of in the ſaid 


county, and to either of them. 


Fan as A. I. the wife of B. I, of your ſaid town la- 


bourer, hath required” ſureties of the peace [or, of the good behaviour] 


before me D W , e/guire, one of the juſtices of our lord the king 
aſſigned to keep the peace within the ſaid connty, againſt A. O. of your ſaid 
town, butcher, and withal hath taken her corporal oath before me, that ſhe 
requireth the ſame not for any private malice, hatred, or evil will, but imply 


that ſhe is afraid, that he the ſaid A. O. will do to her ſome bodily miſchief 


ſor, as the caſe ſhall be: and if it be for the good behaviour, then add, 
and that he the ſaid A. O. hath threatened to do fome bodily miſchief 
to her the ſaid A. I. or to burn her houſes [Theſe are therefore in the name of 
our ſaid lord the Ring to charge and. command you, that immediately upon fight 


hereof, you or one of you de bring the ſaid A. O. before me to find ſufficient 


ſureties as well for his perſonal appearance at the next general quarter-ſeſſions of 
the peace to be holden in and for the ſaid county, as alſo that he the ſaid A. O. /hall 


in the mean time keep the peace, [or, be of the good behaviour] as well towards 
our ſaid lord the king, as towards all his liege people, and eſpecially towards the 
in 
year of the reign of our ſaid lord George the third, of Great Britain, 


ſaid A. I. Dated at 


the 
France, and Ireland, king, defender of .the faith, and fo forth. 


day of 


in the ſaid county, the 


Another warrant for the peace, or good behaviour, 


Dublin. { To the conſtable of —— in the faid county... 


ORASMUCH as A. I. / 
yeornan, hath perſonally come before me 'T'—— $———, eſquyre, one of 
the juftices of our lord the king affigned to keep the peace within the ſaid county, 
and hath taken his corporal oath, that A. O. of 


further hath threatened him concerning his body, mſomuch, that be the ſaid A. I. 
is afraid that the ſaid A. O. will beat, wound, maim, or kill bim the ſaid A. I. 


or do to him ſome other bodily harm; and thereupon he the ſaid A. I. hath prayed 
ſecurity of the peace, [or, of the good bBehavinur] to be had or granted to him 


againſt the ſaid A. O. Theſe are therefore to require you in the name of our ſaid 
lord the king, immediately upon ibe fight hereof, to bring the ſaid A. O. before 
me, to find ſufficient ſureties for his perſonal appearance at the next general 


quarter-ſeffions of the peace to be holden in and for the ſaid county, then and pes FH 
| anſwer 


aforeſaid in the county aforeſaid, "- 


aforeſaid in the county,” 
aforeſaid, yeoman, hath aſſaulted, beaten, and wounded him .the ſaid A. I. and 
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Surety for the good behaviour. 


anſwer the premiſſes, and in the mean inte that he the ſuid A. O. keep the peace, 
[or, Mall be of 1he good behaviour, ] towards cur ſaid lord the king, and all his liege 
people, and eſpecially towards the ſaid A. I. Given under my hand and ſea] 40 
in in the aid county, the day of — in the 
year of the reign of our ſaid lord George the third, of Great Britain, France, 
and Ireland, king. | 


Note; The warrants above ſet forth, ſo far as they concern the good 
behaviour, are framed upon the clauſe in the commiſſion, impowering one 
juſtice to bind to the good behaviour certain offenders therein mentioned, 
The following war rant for the good behaviour ſimply, as contradiſtinguiſhed 
from the peace, is formed on the ſtatute of the 34 Ed. 3. ſo often above. 
mentioned. 


Warrant for the good behaviour; on the 34 Ed. 3. c. 1. from 
Lambard and Dalton. 


Dublin. W , eſquire, and R H, efquire, 
juſtices of our lord the king, affigned to keep the peace with- 
in the ſaid county, To the ſheriff of the ſaid county, t9 the conflable of the 
Hundred of in the ſaid county, to the petty conflables of the town if 
in the ſaid county, and to all and ſingular the bailiffs, conſtables, ani 
other officers of our ſaid lord the king, as well within hberties as without, in th: 
Same county, greeting. | 
Foraſmuch as we are given to underſtand, by the mformation, teflimony, and 


complaint of many credible perſons, that A. O. f — in the county afore- 
ſaid, gentleman, and B. O. of the ſame, yeoman, are not of good name and 


fame, nor of honeſt converſation, but evil dbers, rioters, barators, and diſturb- 
ers of the peace of our /aid lord the king, jo that murder, homicide, ſtrifes, 
diſcords and other grievances and damages amongſt the lieges of our ſaid hrd 


the king concerning their bodies are likely to ariſe thereby , Therefore on the 


behalf of our ſaid lord the king, we comm ind you, and every of you, that yin 
emit not by reaſon of any liberty within the county aforeſaid, but that you at- 
tach, or.one of you do attach the aforeſaid A. O. and B. O. fo that you have 
them before us or others our fellows, juſtices of our ſaid lord the king, aſjign- 
ed to keep the peace within the county aforeſaid, as ſoon as they can be taken 
[or, before the juſtices of our ſaid lord the Ring, aſſigned io keep the peace 
within the county aforeſaid, and alſo to hear and determine divers felonies, 
treſpaſſes, and other miſdemeanors in the ſaid county committed, at the ext 


general quarter-ſeſſims of the peace to be holden in and for the ſaid county] 


to find then before us (or the ſaid juſtices) ſufficient! ſurety and marnpriſt 
for their good behaviour towards our ſaid lord the king, and all his people, 
according to the form of the ſtatute in fuch caſe made and provided. And 
this you ſhall in no wiſe omit, on the peril that ſhall enſue thereon. And hav 


Von before us, or before the ſaid juſtices [at the ſeſſions aforeſaid] this precep!. 
Given under our ſeals at 
in the — year of the reign of our ſaid lord ——, 


day of — 


in the county aforeſaid, the 


* 


Recognizance 


Surety for the good behaviour, 


ace, | . ; | 
lege Recognizance for the peace or good behaviour. 4 
ul al | 
—_ — E it remembered, that on the — day of — in the | | 
nce, year of the reign of our lord George the third, of Great Britain þ 
France, and Ireland, king, defender of the faith, and ſo forth, A. O. of | | 
—— n the county aforeſaid, yenman, A. S. of the ſame place, yeoman, and il | 
200d B. S. of the ſame place, yeoman, came beſore me T. C. efquire, one of the 9 
One juſtices of our ſaid lord the king, aſſigned to keep the peace within the ſaid 1 
ned. county, and acknowledged themſelves to owe to our ſaid lord the king, to wit, kh 
05 the ſaid A. O. the ſum of 201. and the ſaid A. S. the Jum of 101. and || 


the ſaid B. S. the ſum of 101. of good and lawful money of Great Britain, | 
to be reſpectively made and levied of their ſeveral goods and chattels, lands, * 
and tenements, to the uſe of our ſaid lord the king, his heirs and ſucceſſors, | 
if he the ſaid A. O. Hall. Fail in performing the condition indorſed [or, under- | 
| 
| 


Om N . 
written]. | 
Acknowledged before me 4 g 
e It 
uire, 1 
Uh The condition of this recognizance is ſuch, that if the within bounden ſor, Þ 
the above bounden| A. O. fhall perſonally appear at the next general quarter ſeſſions f 
8 of of the peace, to be holden in and for the county aforeſaid, to do and receive what | 
275 ſhall then and there be injoined him by the court, and in the mean time ſhall keep 
| tie the peace, [or, be of the good behaviour, or, ſhall keep the peace and be of the 
good behaviour | towards the king and all his liege people, and eſpecially towards 
and A. I. of in the ſaid county, yeoman ; Then the ſaid recognizance ſhall 
for by \ he Void, or elſe remain in its force. | 
a 
furb- # 
ſes INT In | 
% A ittimus for want. of ſureties. 
the 
| = I Io the conſtable of - and to the keeper of in the ſaid 
1 0 county. 
ig n- | | | 
alen HERE AS A. O. off ——— the ſaid county, yeoman, is now 
De ace brought before me J. D. eſquire, one of the juſtices of our lord the 
Ines, king, aſſigned to keep the peace in and fer the ſaid county, requiring him to find 
ex. ſufficient ſureties to be bound with him in a recognizance for his perſonal appearance 
my] at the next general quarter ſeſſions of the peace, to be holden in and for the . ard 
priſe county, —_ in the mean time to keep the peace [or, be of the good behaviour 
-ople, towards our ſaid lord the king, and all his liege perple, and eſpecially towards 
And A. I. of in the ſaid county, yeoman ; and whereas he the ſaid A. O. 
have hath refuſed and doth na refuſe before me to find ſuch ſureties e Theſe are there- 
cept. fore in the name of our ſaid lord the king, to command you the ſaid conſtable, 


forthwith to convey the ſaid A. O. to the common gaol of our ſaid lord the king, 
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ſor, to the houſe of correction] at in the ſaid county, and to deliver 
him to the keeper thereof there, together with this precept: Aid I db, in 
the name of our ſaid lord the king, hereby command you the ſaid keeper, 10 
receive the ſaid A. O. into your cuſtody in the ſaid gaol [or, houſe of correfion] 
and him there Jafely to 8 until he fhall find ſuch ſureties as aforeſaid, 


Grven under my hand and ſeal, at — in the ſaid couuty, the 2 F 
of in the year of the reigu of our ſaid lord George the third, of Great 7 
Britain, France, and Ireland, xing. F 
" 
The form of a ſuperſedeas. " 
W 

W. e/quire, one of the juſtices of our lord the king, aſſigned 1 

s keep the peace within the county aforeſaid, To the ſheriff, bailiff, 

conſtables, and other the faithful miniſters and ſubjefts of cur ſaid lord the king 

within the ſaid county, and to every of them, greeting. 

Foraſmuch as A. O. of- in the ſaid county, yeoman, hath perſonally come | — 

before me at = in the ſaid county, and hath found ſufficient ſurety, 
that is to ſay, A. S. of ——— yeoman, and B. S. of ———- yeoman, either of be, 
the which hath undertaken for the ſaid A. O. under the pain of 201. and be (. 
the ſaid A. O. hath undertaken for himſelf under the pain of 40l. that he the re; 
ſaid A. O. fhall perſonally appear at the next general quarter ſeſſions of the fu 
peace to be holden in and for the ſaid county, then and there to do and receive ag, 

what ſhall be injoined him by the ſaid court, and in the mean time ſhall well and 
truly keep the peace [or, be of the good behaviour | trwards our ſaid lord the king, [0 
and all his liege people, and eſpecially towards A. I. of yeoman : ye 

Therefore on behalf of our ſaid lord the king I do command you, and every if 
you, that you utterly forbear and ſurceaſe to arreſt, take, impriſon, or olherwiſe by 
any means for the ſaid cauſe to moleſt the ſaid A. O. and if you have for the _ 
ſaid occafion, and for none other, taken and impriſoned him the ſaid A. O. that then 2 
him you deliver, or cauſe to be delivered and ſet at liberty, without further delay. cox 

Given at aforeſaid, in the county aforeſaid, under my ſeal, this —— 

day of in the 


year of the reign of 


This ſaperſedeas may be alſo in the name of the king, under the 
teſte of the juſtice, thus ; 


EORGE the third, by the grace of God, &c. To the ſheriff, &c. 
greeting: Foraſmuch as A. O. hath come before E. W. eſquire, one of 
our juſtices aſſigned to keep the peace within our ſaid county, and hath found, &c. 
We therefore command you, and every of you, that ye forbear, &c. Wiine/s 
the faid E. W. at in the county aforeſaid, the day of ——— 
in the — year of our reign, 1 


Releaſe 


Durety for the good behaviour. 


Releaſe of the ſurety for the peace, or good behaviour. | 
— E 11 ET thit on the day of ia the. | | 
1a, LJ year 0 the aforeſaid A. 1. hath come be the [ai Vp 
45 F. F. eſquire, and freely remiſed and releaſed, as much as in him 12 he 7 94 I 
at ſecurity of the peace [or, of the good behaviour] by him prayed before me againſt i 
the abrve-named A. O. In witneſs whereof, I the ſaid F. F. have hereunto ſet ö 1 
my ſeal. Given, &c. | 
This 1s to be written under the recognizance , and if the juſtice only ſign, 1 
without ſealing it, it is well enough, eſpecially where the recognizance is | 
without ſeal. ll 
t | 
f, O . | 
” r, the releaſe may be by itſelf, thus : | I 
ne DE # remembered, that A. I. in the ſaid county, yeoman, | | 
'y, on the day of in the year of the reign came ' 
of beſere me W. T. eſquire, one of the juſtices of our lord the king, aſſigned to li} 
he keep the peace within the ſaid county, at ——— in the ſaid county, and there fl 
he remiſed and freely releaſed to A. O. of in the ſaid county, yeoman, the 9 
ho ſurety f the peace | or, good behaviour | by him the ſaid A. I. before me prayed i 
ve againſt the ſaid A. O. Given, &c. | 
ud Or, if it is before another juſtice, then ſay, the ſurety of the peace 
TA ſor, good behaviour | which he has again/t A. O. of in the ſaid county, 
'F yeoman. Given, &c. | 
of 
9 But note; That none of theſe releaſes will diſcharge the recognizance, 
_ or the appearance of the party bound thereby; but that he mult appear ac- 
hs cording to the condition of the recognizance, for the ſafeguard of his re- 
* cognizance. | 
Liberate to diſcharge one committed for want of ſureties. 
he | | _ 
— 8 N. eſquire, one of the juftices of our lord the king, aſſigned to keep | 1 
. the peace in the county aforeſud, To the keeper of tus majeſty's vn 
gaol at —— in the ſaid county, greeting. . 1 
c.  Foraſmuch as A. O. in the priſon of our ſaid lord the king, in your cuſtody Al 
of nw being, at the ſuit of A. I. of in the ſaid county, wiman, for the | 
i | want of his finding ſufficient ſureties for his perſonal appearace at the next 
10 general quarter ſefſims of the peace, to be holden in and for the ſaid county, 
— and for his keeping the peace [or, being of the good behaviour | in the mean 
time, towards mr ſaid lord the king, and all his liege people, and eſpectally 
towards the ſaid A. I. hath found before me ſufficient ſureties, 10 Wi, A. 
of ———— yeoman, and B. S. of --— -— yeoman, either J which hath 
fe | 5 M 2 undertaken 
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undertaken for the ſaid A. O. under the pam F 20 l. and he the ſaid A. O. hath P 
undertaken for him, elf under the pain of 4ol. that he the ſaid A. O. fhall and 1 
will perſonally appt ar at the next general quarter ions of the peace to be boldey C 
in and for the ſaid county, and fhall well and truly keep the peace [or, be of the | 
good behaviour] in the mean time, !owards our ſaid lord the king, and all hi; q 
liege people, and eſpectally towards the ſaid A. I. Therefire on the behilf of q 
onr ſaid lord the king I di command you, that if the ſaid A. O. do remain in / 

the Jaid gadl, for the ſaid cauſe, and for naue other, then you forbear to prieve 
or detain him any longer, but that you deliver him thence, and ſuffer him 10 py y 
at large, and that upin the pain that will fall thereon. Given under my ſeal | 
in the ſaid county, the — — day of — m the — year of the 1 
reign of our ſaid lord George the third, of Great Britain, France, and Ireland, 1 
Ring > | a 
. ſ 
Swearing. b 
J 
Puniſhment in 1. Y the canons of the church, If any offend their brethren by ſwear- 4 
the ſpi-itual ing, the churchwardens ſhall preſent them; and ſuch notorious b 
Gn" offenders ſhall not be admitted to the holy communion, till they be re. - 

formed. Can. 61. 

By the act 10 C1 Car. 1. cap. 1. No perſon ſhall profanely ſwear or 5 
curſe, and if any perſon ſhall offend herein, either in the hearing of a * 
juſtice of peace, or of any mayor or head officer of a city or town cor- 1 
porate, where ſuch offence is committed, or ſhall thereof be convicted 

the oath of two witneſſes, or confeſſion of the party before ſuch ad 
juſtice, &c. ſuch offender ſhall, for every time, forfeit to the poor of 
that pariſh 12d. and it ſhall be lawtul for the conſtable, churchwardens, 
and overſeers of the poor, to levy the money by diſtreſs and ſale of tl 

deck, F 

« And 11 defect of diſtreſs, the offender, if above the age of twelve P. 
years, ſhall, by warrant from ſuch juſtice, c. be ſet in the ſtocks three 0 
hours ; but if the offender be under twelve years, and ſhall not pay the ; 
ſum, he or ſhe, by warrant of ſuch juſtice, Wc. ſhall be whipped by the h 
conſtable, or by the parent or maſter in his preſence. tC 

If any ſuch offender ſhall commence any ſuit for ſuch diſtraining, &. te 
the defendants may plead the general iſſue. /. 2. 

Provided, that every offence againit this law be complained of and 
proved within twenty days after the offence, and this act ſhall be read in 
every pariſh church by the miniſter upon Sunday, after evening prayer, 
twice in the year. / 3. D 

And by tte 7 Will. 3. cap. 9. If any perſon ſhall prophanely ſwear 
and curſe in the preſence or hearing of any juſtice of peace, or of the of 
mayor or other head officer for any city or town corporate, where ſuch th 

- offence ſhall be committed, or ſhall be thereof convicted by the oath of 
one witneſs, or by the confeſſion of the party, before any juſtice, mayor, in 
or bailiff, or other chief officer, where the ſaid offence ſhall be committed, | in 
for every ſuch offence, the party offending ſhall forfeit to the uſe of the WW _ # 


poor 


Swraring. 


poor of the pariſh where ſuch offence ſhall be committed, the reſpective 
{ums herein after mentioned, that is to ſay, every ſervant, day labourer 
common ſoldier, and common ſeaman, one ſhilling, and every other 
perſon, two ſhillings; and in caſe any of the perſons aforeſaid, mall, 
after conviction, offend a ſecond time, ſuch perſons ſhall forfeit double: 
and if a third time, treble the ſum to be paid for the firſt offence. 


fe 1. ; | 
Upon neglect of payment, any juſtice of peace, &c. ſhall ſend his 


warrant to the conſtable, tithing-man, churchwarden, or overſeer of the 
poor of the pariſh where the otfer:ce thall be committed, or the offender 


inhabit, commanding them to levy by diſtreſs and -ſale of goods, the 
ſum forfeited; and in cafe no diſtreſs can be had, ſuch offender, being 


above the age of ſixteen years, ſhall, by warrant of the juſtice, c. be 
ſet in the ſtocks one hour, for every ſingle offence, and for any num- 
ber of offences, whereof he ſhall be convicted at one time, two hours. 


5 
And if the party offending be under the age of fixteen years, and ſhall 


not pay the forfeitures, he ſhall, by warrant, be whipped by the conſta- 
ble, or by the parent, guardian, or maſter of ſuch offender, in preſence 


of the conſtable. 


If any juſtice of peace or chief magiſtrate ſhall wilfully omit the exe- 
cution of this act, he ſhall forfeit five pounds, one moiety to the infor- 
wer, to be recovered by action, Sc. in any of his majeſty's courts at 
Dublin. 1. 3. | 

If any action ſhall be brought for doing any thing in purſuance of this 
act, the defendant may plead the general iſſue, and ſhall have treble 
r 

No Si ſhall be troubled for any offence againſt this ſtatute, unleſs 
the ſame be proved or proſecuted within ten days after the offence. . / 5. 


This act ſhall be read four times in the year, in all pariſh churches and 
ublic chapels, by the parſon or curate after morning prayer, under pain 


of twenty ſhillings for every omiſſion. /. 6. 
The juſtices of peace, c. ſhall regiſter all the convictions made before 


him upon this act, and ſhall certify the ſame to the next quarter ſeſſions, 


to be kept upon record by the clerks of the peace, to be ſeen without 


tee. ſ 7. 
Information. 


HE information of A. I. of - in the county aforeſaid, yeo- 
man, made on oath this day of in the ——— year 
of the reign of — before me J. P. eſquire, one of his majefty's juftices of 
the peace for the ſaid county: Who ſaith, _ | 
That on the day of = — now laſt palt, at 
m the pariſh of — in the county aforeſaid, he heard A. O. of ——— 
in the ſaid county, yeoman, ſwear one profane oath [or, curſe one profane curſe | 
in theſe words, to wit, oc. 


Dublin. 


Summons. 
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Sbearing. 


Summons. 


Dublin. | To the conſtable of 


V 7 HERE AS information hath this day been made before me J. P. ef. 
quire, one of his majeſty's juſtices of the peace for the ſaid county, ug. 


on the oth of A. I. of eoman, that on the — — day of 
this preſent month of = — he heard A. O. of in the ſaid county, 
yeoman, at — in the pariſh of — in the ſaid county, IS 


profane cath [or, curſe one profane curſe] Theſe are therefore to command you to 
cauſe the ſaid A. O. forthwith to appear before me to anſwer the premiſſes, and 
to be further dealt with according to law. Given under my hand and ſeal at 


in the ſaid county, the ———— day of —— in the year 
f 


The conviction may be in the words and form following ; 


in the 


day of 


E it remembered, that on the year of 


his mageſty's reign, A. B. was convicted before me ( one of his majeſty's 


Juſtices of the peace for the county, riding, diviſion, or liberty aforeſaid ; or 
before me mayor of the city or town y within the county of 
M fewearing one or more profane oath or oaths, or of curſing one or 
more profane curſe or curſes. Given under my hand and ſeal the day and year 
aforeſaid. 


Tiles. 


VERY perſon uſing the occupation of making tile, ſhall make it 

\ good, ſeaſonable, and ſufficient, and well whited and anealed. 
And the earth whereof it ſhall be made, {ſhall be digged and caſt up be- 
fore the firſt of N-vember, and ſtirred and turned before the firſt of He- 
bruary, and not wrought before the firſt of March, and before it be put 
to making of tile, ſhall be truly wrought aud tried from ſtones ; and the 
veins called malin or marle, and chalk, ſhall be ſevered from the earth 
whereof the tile is made: And plain tile ſhall be 10+ inches long, 62 
broad, and half an inch and half a quarter thick ; roof tile or crels tile, 
13 inches long, half an inch and half a quarter thick, with convenient 
deepneſs; gutter tile and cover tile, io: inches long, with convenient 


thickneſs, breadth, and deepneſs. And if any perſon ſet to ale wy 
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Swearing. 


tile ma de contrary to this ordinance, he ſhall forfeit to the buyer dou- 
ble value, and make fine and ranſom at the king's will. And every 

zrion that teeleth himſelf grieved, and will ſue, may have an action 
of debt againſt the offender. And the plaintiff in every ſuch action may 
recover his colts. And the juſtices of the peace, and every cf them, 
may hear and determine by their diſcretions, as well by the examina- 
tion as otherwiſe, offences againſt this ordinance, as well at the king's 


ſuit, as the party's who ſhall be grieved. And if it appear to the juſ- 


tices, or any of them, that any perſon hath offended herein, then the 
ſame juſtices ſhall aſſeſs upon the offender no eſs fine than for every 1000 
of plain tile 55s. for every 100 of roof tile 65. 8 d. for every 100 of cor- 
ner tile or gutter tile 2s, And the ſaid juſtices may call before them 
perſons having knowledge in making of tile, to ſearch and examine 
the digging, turning, parting, making, whiting, and anealing. And 
no perion thall put to fale any tile before it be ſearched, on pain of for- 
feiting the ſame. And if the ſearchers find any defaulters, they ſhall 
preſent them at the next ſeſſions ; which preſentment ſhall be as effectual 
as that of 12 men. And the ſearcher ſhall have of the tile maker for his 
labour, for every 1000 plain tile ſearched 19. for every 100 roof tile an 
halt penny, and for every 100 of corner tile and gutter tile a farthing. 
Searcher making default, ſhall forfeit 10s. to the king: And the juſ- 
tices may hear and determine the defaults of the ſeaywhers, in like man- 
ner as of the tile makers. 17 Ed. 5. c. 4. 


Tithes. 


KF ſmall tithes and other church rates and payments. 
IT. Puniſhing combinations, - | 
II. Of contempts for tithes in the ſpiritual court. 


J. Of ſmall tithes due from any perſon. 


Note; tithes, with regard to their ſeveral kinds or natures, are di- 
vided into prædial, mixt, end perſonal. Pradial tithes are ſuch as ariſe 
merely and immediately from the ground; as grain of all forts, hay, 


wood, fruits, herbs ; for a piece of land or ground being called in La- 
tin prædium (whether it be arable, meadow, or paſture) the fruit or 
produce thereof is called prædiul, and conſequently the tithe payable 


for ſuch annual produce, is called a pradial tithe. Mixt tithes are thoſe 
which ariſe not immediately from the ground, but from things imme- 
diately nouriſhed by the ground, as by means of goods depaſtured 

thereupon, or otherwiſe nouriſhed with the fruits thereof; as colts, 


calves, lambs, chickens, milk, cheeſe, eggs. Perſonal tithes are ſuch 


profits 


811 
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_ quired to ſummon in writing under their 


Tithes. 


profits as do ariſe by the hone.: labour and induſtry of man, employing 


biniſeif in iome perſonal work, artiſice, or negociation; being tlie tenth 
part of the clear gain, after charges deducted. Tithes, with regard 
to value, are divided into great and /mall. Great tithes, are chiefly corn 
hay, and wood. Small tithes, are the prædial tithes of other kinds, 
together with thoſe which are called mixt, and perſonal. Offerings, 
eblations, and obventions, are the cuſtomary payments. for communicants 
at Ea/ter, for marriages, chriſtenings, churching of women, burials, 
and ſuch like. |] 


1. Y the act 1 G. 2. c. 12. All tithes where the ſame do not a. 
mount to above the yearly value of forty ſhillings from any one 
perſon, and all the compoſitions and nga for the ſame, with all 
_ offerings, and other eccleſiaſtical dues of like value, ſhall be truly ſet out 
and paid to the ſeveral rectors, vicars, and other perſons to whom they 
ſhall be payable, in their ſeveral pariſhes, according to the rates, cul. 
toms, and preſcriptions, commonly uſed within the {aid pariſhes reſpec. 
tively. / 1. . 
bg 2 rſon ſhall ſubtract or fail in the payment of ſuch tithes, 
offerings, eccleſiaſtical dues, or compoſitions, twenty days after demand 
thereof, it ſhall be lawful for the perſons to whom the ſame ſhall be due, 
to make their compaint in writing unto two juſtices of the peace, where 
the ſame ſhall grow due. /: 2. | 
H. 6 G. K. and Furneſs. Order for non-payment of ſmall tithes was 
quaſhed, becauſe ſaid only 2h complaint generally, and the ſtatute re- 
quires the complaint to be in writing. Str. 264. 
3. Where ſuch complaint ſhalt be Ong: the ſaid juſtices are re- 


four days notice at the leaſt, to ſuch perſons againſt whom any complaint 
ſhall be made as aforeſaid ; and after their appearance, or upon default, 
the ſummons being proved before them upon oath, the ſaid juſtices 
ſhall proceed to determine the ſaid complaint ; and upon the proof 
roduced before them, fhall, in writing under their hands and ſeals, 


adjudge the caſe, and give ſuch compenſation for ſuch tithes, offer- 


ings, eccleſiaſtical dues, or compoſitions, , ſo ſubtracted or with-held, 
as they ſhall judge to be reaſonable, and coſts not exceeding ten ſhil- 
lines £3: 

4. No juſtice ſhall haye authority to determine any of the matters 
aforeſaid, who ſhall not have eſtate of freehold within this kingdom, 
of the yearly value of one hundred pounds, except the juſtices of the peace 


in counties of cities or touns, Who may proceed in the execution of 


this ſtatute as aforeſaid, within their reſpective juriſdictions, notwith- 
ſtanding ſuch juſtices ſhall not have ſuch eſtate of freehold. /, 4. 
g. No juſtice of the peace ſhall be qualified to determine any of the 


matters atorefaid, who ſhall not be reſident in the county, county of 2 


city or town where the. tithes, &Fc. in queſtian ſhall ariſe,” or who ſhall 
be patron of the church or chapel,” in right: of which tho {aid tithes, 
Sc. all be demanded, or who thall he any ways intergfted in ſuch tithes, 
Sc. or who ſhall be a clergyman in holy orders. J. 5. f 
6. | 


ands and ſeals, by giving 
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Tithes. 
6, If any perſon ſhall refuſe or neglect, by the ſpace of ten days after 
notice given to pay ſuch ſum of money, as upon ſuch complaint and pro- 
ceeding, ſhall by two juſtices be adjudged as aforeſaid, the conſtables 
and church-wardens of the ſaid parih, or one of them, ſhall, by war- 
rant under the hands and ſeals of the ſaid juſtices, diſtrain the goods of 
the party. /. 6. 

And after detaining them three days, in caſe the ſum adjudged, with 
reaſonable charges for making and detaining the diſtreſs, be not tendered 
or paid by the party in the mean time, ſhall make public ſale of the ſame, 
and pay to the party complaining, ſo much of the money ariſing by 
ſuch ſale, as may ſatisfy the ſum ſo adjudged, retaining to themſelves 
ſuch reaſonable charges for making and keeping the ſaid diſtreſs, as the 
ſaid juſtices ſhall think fit, and ſhall render the overplus, if any be, 


to the owner. | 
7. It ſhall be lawful for all juſtices of the peace, in the examination of 


matters, whereof juriſdiction is 2 to them by this act, to adminiſter 


oaths to any witneſſes where the {ame ſhall be neceſſary for their informa- 
tion, and for the better diſcovery of the truth. . 7. 

8. No complaint concerning any ſuch tithes, offerings, or other eccleſi- 
aſtical dues or compoſitions, ſhall be determined by any juſtices, by virtue 
of this act, unleſs the complaint ſhall be made within two years after the 
ſame become due. /. 8. 32 FG OY Oo 
9. Any perſons aggrieved by any judgment to be given by two juſtices, 
may appeal to the next quarter ſeſſions to be held for that county, county 
of a city or town, and the juſtices then preſent, or the major part of them, 
ſhall proceed finally to determine the matter, and to reverſe the judgment 


if they ſhall ſee cauſe. /. 9. 


* 


And if the juſtices then preſent, or the major part of them, ſhall find 


cauſe to confirm the judgment 1 by the two firſt juſtices, they ſhall 
decree the ſame by order of ſeſſions, and ſhall alſo give ſuch coſts againſt 


the appellant, to be levied by diſtreſs and ſale of goods, &c. as to them 


ſhall ſeem reaſonable ; and no proceedings or judgment to be had by 
virtue of this act, ſhall be removed or ſuperſeded by any certiorari or other 
writ, unleſs the title of ſuch tithes or other eccleſiaſtical dues ſhall be in 
ueſtion. ” | WE, 
g 10. Where any perſons complaired of for ſubtracting or with-holding 
any ſuch tithes or other dues, fhall, before the juſtices to whom ſuch 
complaint is made, inſiſt upon any preſcription, compoſition, or modus 
decimandi, agreement, or title, whereby they ought to be freed from 
payment of the ſaid tithes, or other duts in queſtion, and deliver the 
ſame. in writing to the juſtices, ſubſcribed by them, and ſhall then 


give to the party complaining fuſlicient ſecurity, to the ſatisfaction of - 


the juſtices, to pay all ſuch coſts and damages, as upon a trial at law in 
any of his majeſty's courts, having cognizance of that matter, ſhall. be 
given againſt them in caſe the ſaid preſcription, compoſition, or medus 
decimandi, ſhall not, upon the trial, be allowed, the ſaid juſtices ſhall 
ſorbear to give any judgment in the matter; and the perſons com- 
plaining, ſhall be at liberty te proſecute ſuch perſons for tlie ſaid ſub- 

5 N | | traction, 
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Tithes. 


traction, in any other court where they might have ſued before the mak. 
ing of this act. . 10. | | 

11. Every perfon who ſhall, by virtue of this act, obtain any 
judgment, or againſt whom any judgment ſhall be obtained before 
juſtices of the peace out of ſeſſions, for ſuch tithes or other eccleſiaſtical 
dues or compoſitions may cauſe the ſaid judgment to be inrolled at the 
next quarter ſeſſions, to be holden for the ſaid county, county of a city or 
town. , 11. | . 

And the clerk of the peace is required, upon tender thereof, to inrol 
the ſame, and he ſhall not aſk or receive for the inrollment of any one 
judgment, any fce exceeding one ſhilling, p 

And the judgment ſo inrolled, and ſatisfaction made by paying the 
ſum ſo adjudged, ſhall be a good bar to conclude the ſaid rectors, vicars, 
and other perſons, from any other remedy for the ſaid tithes or other 
obtained 2 8 4 

12. If any perſon, againſt whom any ſuch judgment ſhall be had, ſhall 
remove out of the county after judgment "5 and before the levying the 
ſums thereby adjudged, the juſtices who made the ſaid judgment, or one 
of them, ſhall certify the ſame under their hands and ſeals, to any juſtice 
of, the peace of ſuch other county or place wherein the ſaid perſons ſhall 
be inhabitants. 12 | PAR os 

Which juſtice is required by warrant to be directed to the conſtables or 
church wardens of the place, or one of them, to levy the ſums ſo adjudg- 
ed, upon the goods of ſuch perſons, as the other juſtices might have 
done, if they had not removed. 

13. The juſtices who ſhall determine any matters aforeſaid, ſhall have 

ower to give coſts not exceeding ten ſhillings to the party proſecuted, 


eccleſiaſtical dues, or compoſitions, tor which the ſaid judgment was 


if they ſhall find the complaint to be falſe and vexatious, which coſts ſhall 


be levied in manner aforeſaid. / 13. 75 | | 
14. If any perſon ſhall be ſued for any thing done in execution of this 


act, and the plaintiff in ſuch ſuit ſhall diſcontinue his action, or be non- 


ſuit, or a verdict paſs againſt him, ſuch perſons ſhall recover double coſts. 


K 


15 Any clerk or other perſon who ſhall begin any ſuit for recovery 
of ſuch tithes, or eccleſiaſtical, dues, not exceeding the value of torty 


ſhillings, in his majeſty's court of exchequer, or in any eccleſiaſtical 
courts, ſhall have no benefit by this act for the ſame matter, for which 


they have ſo ſued / 15. 
| Perpetual by 13, 14 C. 3. c. 41. þ. 10. 


II. Paniſbing combinations. 
7 0 LE h lr g 

By the act 29 G. 2. c. 12. All bond, contracts, convenants, or 
agreements m de, or to be made or entered into, by or between any pa- 
riſhioners for the purpoſe of hindering or obſtructing any rector, vicar, 
lay-impropriator, or tithe- farmer, in drawing any; tithes, or ſetting or ſek 
ling any tithes to the beſt advantage, are hereby declared to be illegal, 
null, and void. / 1. 1 


Ti thes. — 81 5 


If any perſon ſhall make or enter into ſuch bond, convenant, contract 
or agreement, as aforeſaid; or ſhall knowingly write, or ſend, or cauſe, 
or procure to be written or ſent, any letter without a name ſubſcribed 
thereto, or ſigned with a fictitious name; or knowingly ſhall publiſh, or - ; 
| cauſe to be publiſhed, or fhall ſet up, - or: cauſe to be ſet up, in any place, * In 
any written or printed advertiſement or paper, thereby threatening any 
| violence, injury, or damage to the perſon, or to the eſtate or property 
| of any rector, vicar, lay-impropriator, or tithe-farmer, or of any te- 
nant or pariſhioner, with an intention to terrify any rector, vicar, lay- 
| impropriator, or tithe-farmer, from taking any tithe in kind, or from 
| ſetting or ſelling any tithe to the beſt advantage; or with an intention 
to terrify any perſons from aſſiſting ſuch rector, vicar, lay-impropriator, 
8 or tithe- farmer, in drawing, ſetting, or ſelling any tithe; with an in- 
tention to procure or encourage any unlawful combination of pariſhioners, 
N to hinder or obſtruct any rector, vicar, lay-impropriator, or tithe-far- 
5 mer, in drawing any tithes, or in ſetting or ſelling any tithes to the beſt 
advantage. /. 2. 1 a b 2 gt n. 
Or if any perſons ſhall wilfully or maliciouſly deſtroy, or make unfit 
. for uſe, any carriage, cart, truckle, or car, or the harneſs, traces, or other 
> tackle belonging thereto, deſigned or intended to be employed in drawing 
oh: 
l 


or carrying any tithes. | as „10 55 o nen 
Exery perſon ſo offending, being lawfully convicted, upon the oath of 
one credible witneſs, before any two juſtices of the peace for the county, 


r city, town, or place where ſuch offence ſhall be committed, upon any in- 
; formation or proſecution exhibited or commenced within three calendar 
0 months after the offence committed (which oaths the ſaid juſtices are 
hereby impowered and required to adminiſter) ſhall forfeit five pounds, 
e ſterl. one half thereof to be given to the informer, and the other half to 
the poor of the pariſh in which ſuch offence ſfiall be committee. 
I Which faid ſum of five pounds, the; ſaid. juſtices are required to levy 
4 by iſſuing their warrants under their hands and ſeals, for diſtreſs and ſale 
8 of the offenders goods and chattels, returning the overplus to the owner; 5 
i and for want of ſufficient diſtreſs, ſuch * 0 ſhall, by the order of 
. ſuch juſtices, at their diſcretion, be committed, either to the houſe gf 


correction, there to remain, and be kept at hard labour, or to the com- 
y mon gaol' of ſuch, county, Ac. there to remain without bail or, main- 
y prize, for any time not exceeding three calendar months. _ ..,-, 
" (This act is made perpetual by it. 1 G. 3. c. 17. ſ. 15.) 
h — 


III. Of contempts for titbes in the ſpiritual court. 


By the Eng. fat. c H. 8. ch., Ever ſuhject of this realm end 
and Wales, according to the ectlefiaſtical laws and ordinances, of this 
church of Hugland, and after the laudible uſes and cuſtoms of the pariſh, 


Ir or otlier place where he dwelleth or occupieth, ſhall pay his tithes, offer- 
* gs, and other duties of- holy church. e I. q AL ; N I 6 \ JIG *. 05 te 
p And. for ſubtraqtionsof van of the ſaid, tithes or duties, the, parion, 
U vicar, eurate; or ther party grie ved may by proceſs of the king's ec- 
, cleſiaſtical laws of the church of Heland, cone nt the perſon offending 
Sh ens, e ay At ans NW be „ Win 5 195 1 Hege 
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Tithes. 


before his ordinary, or other competent judge, having authority to her 
and determine the right of tithes, and alſo to compel the perſon offending 
to yield their faid duties. HIST 70 bh: | 

And in caſe the ordinary or his commiſſary, or the archdeacon or his 
official, or any other competent judge, for any contempt, contumacy, 
diſobedience, or other mifdemeanor of the defendant, make information 
and I to any of the king's moſt honourable council, or to the juf. 
tices of the peace of the ſhire where ſuch offender dwelleth, to aſſiſt the 
ordinary or Judge to order or reform ſuch perfon in any cauſe before 
rehearſed ; the king's ſaid honourable council, or fuch two juſtices of 
peace, whereof one to be of the guorum, ſhall have power to caule to be 
attached, the perſon againſt whom ſuch information fhall be made, 
and to commit the fame perſon to ward, till he ſhall have found ſurety 
before the king's counſellor or juſtice of peace, to the uſe of the king, 
to give due obedience to the proceſs, decrees, and ſentences of the eccle. 
ical court, wherein ſuch ſuit ſhall depend. | 1 . 

And the king's ſaid counſellors or two juſtices of the peace ſhall have 
power to take and record recognizances and obligations in any cauſe 
above written. 

Provided, that every party to any fuch fuit may have his lawful action, 
demand, or proſecution, appeals, prohibitions, and all other lawful de- 
Fences and remedies in every fuch ſuit, according to the ſaid eccleſiaſtical 
laws, and laws and ſtatutes of this realm. /. 2. | 

And by the 33 H. 8. 1. c. 12. If any perſons, after ſentence defi. 
nitive given againſt them, obſtinately refuſe to pay their tithes or duties, 
or ſuch ſums of money ſo adjudged, wherein they be condemned for the 
ſame, two juſtices of the peace of the ſame ſhire, whereof one to be of 
the quorum, ſhall have authority, upon information, certificate, or com- 
plaint to them made in writing, by the eccleſiaſtical judge that gave ſen- 
tence, to cauſe 2 ſo refuſing, to be attached and committed to 
the next gaol, till they ſhall have found fufficient ſureties, to be bound 
by recognizance, or otherwiſe, to the king to perform the ſentence. 

But by the 3 G. 3 c. 5. For the future, no ſuch attachment or 
cominittal ſhall be made by ſuch juſtices of the peace. | 


Dit att ſhall continue in force for two years from the 24th day of Ju ne, 
1764, and tothe end of the then next ſeſſion of parliament, Perpetual 
by 1, 12 C. 3. c. 19. / 9. N 


Complaint for tithes. 


\ © ] P. and K. P. eſquires, two hit maje/ty's juſtices of the p'ace in 
and for the coun y of + A. I. f in e ſaid county. ci rk, 
Bumbly complaineth, ' . Ha | 
. That he the ſaid tomplainant did ly the ſpace of 20 days and unt ards before 
Abe day of the date hereof, demand of A. O of in the pa ju of —— 
in the county aforeſaid, yeoman, the ſmall tithes, offerings, ob atiors, and ob- 
ven ions, juſtly become due within' two years neto laſt paſt, fran bim the uid 
A. O unto him the ſaid complainaut, to the value of 40. and chat te the ſaid 
A. O. did upon the ſaid demand refuſe, and doth yet 'refuſe, to pay and 2 
| 2 pou 


* 


Tithes. 


und for, and hath not paid nor compounded for the Same, or any part thereef : 
The /aid complainant therefore prayeth ſuch redreſs in the premiſſes, as to you 
ſhall ſeem meet, and as to the law doth appertain. Signed the day of 
in the === 74 rf CH bo 


Summons for tithes. 


Dublin. ] To the conſtable 8888 


HERE As complaint in writing hath been made unto us lo 


of his majeſty's juſtices of the pe ce for the ſaid county, by A. I. of 


in the ſaid county, clerk, that A O. of -- in the parti 
in the ſaid county, yeoman, hath for above the ſpace of 20 daysbefore the time 
of the jaid complaint /o made unto us as aforeſaid, refuſed to compound for, or 
to pay unto him the ſaid A. I and hath not yet compounded” for, nor paid, the 
mall tithes, offerings, oblations, and obventions, juſtly due from him the jaid 
A. O. to him the ſaid A. I. Theſe are therefore to command you forthwith, 


upon fight hereof, to ſummon the ſaid A. O. to appear before us at the houſe of 


in the ſaid county, on . the day of this preſent 
in the forenoon of the ſame day, to unſwer 


—u— U—nihU:—:— 71 


month of — —— at the hour of 


unto the ſaid complaint. And he you then there to certify what you ſhall have 


done in the premiſſes. Given under our hands and ſeals at in the ſuid 
county, the day of in the year of 


Order for payment of tithes. 


HFREAS complaint in writing hath been made unto us 
— two of bis maje/ſty's juſtices of the peace for the ſaid 
county, by A. I. vicar of the p :riſh of in the ſaid county, that A. O. 
of in the ſaid pariſh of — in the county aforeſaid, yeoman, did re- 


— not > 


fuſe for the ſpace of 20 days next before the time of the ſuid complaint fa made 


CS 


unto us as aforeſaid, to pay or compound for his ſmall tithes, offerings, ablationr, 
and 3 a iſin R 2 the ſaid 2 — end dus to him the ſaid 
A. I. We therefore the ſaid juſtices, being neither of us patron of the parifh 
church of — aforeſaid, nor any ways imere/ted in any of the faid tithes, 
efferings, oblations, or obventions, having duly ſummoned the faid A. O. before 
us, and having duly ex mined the truth and juſtice of the ſaid complaint upon 
dat h, do find that there is juſtly due from the ſ id A. O. to the ſaid A. I. the 
ſum of 40 8. being the value of the ſaid tithes, offerings, oblations, and obven- 
tions, become due within two y 1yYipaſe;..and do therefore adjudge and or- 
der the aforeſaid A. O. to pay or cauſe to be paid unts the ſaid A. I. the afore- 
ſai Un of 4'. and alſo the Jum 10 8 for the coſts and charges of the ſaid 
A. I. in proecutiny the ſaid A. O. for the recovery of his fd juſt duck 
Given under our hands and ſeals at — in theſbid counts, the woe day of 
— i the — or t- Bidet 
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Diſtreſs for tithes. 


o 


in the ſaid county, and to the church. 
in the ſaid county, and to 


To the conſtable of 
wardens of the pariſh of 


every of them. 


HERE AS wupon the complaint in writing of A. I. vicar of the pariſh 
of aforeſaid, in the county aforejaid, A. O. of ————in the 
ſaid pariſh, in the county aforeſaid, yeoman, hath been duly ſummoned to ap. 
pear before us two of his majeſty's juſtices of the peace for the ſaid 
county, to be examined for the non-payment of the ſmall tithes, offerings, obla- 
tions, and obventions, due unto the ſaid A. I. And whereas we the ſaid ju/. 
tices, being neither of us patron of the pariſh church of aforeſaid, nr 
any way intereſted in any of the ſaid tithes, offerings, oblations, or obventicn:, 
have duly examined the truth and juſtice of the ſaid complaint, and have 
ordered him the ſaid A. O. to pay unto the ſaid A. I. the ſum of 40 8. be. 
ing the value of the tithes, offerings, oblations, and obventions, become due 
from him the ſaid A. O. to him the ſaid A. I. within two years next before 
the ſaid complaint ſo made unto us as aforeſaid, together with the ſum of 10 s, 
for the coſts and charges of the ſaid A. I. for the recovery of his ſaid juſt 
dues ; making in the whole the ſum of 21. 10s. And whereas it appeareth 
unto us the ſaid juſtices, that the ſaid A. O. had due notice of our ſaid order 
for the ſpace of ten days and upwards before the day of the date hereof, but 
hath refuſed to pay, and hath not yet paid the ſum of 21. tos. nor any part 
thereof : Theſe are therefore to command you, jointly and ſeverally, that you, 
or ſome or one of you, do forthwith diſtrain the goods and chattels of the ſaid 
A. O. and in caſe the ſaid ſum of 21. 108. together with your reaſonable 
charges of making and detaining the ſaid diſtreſs, be not paid, or tendered t9 
be paid by him the ſaid A. O. in four] days next after ſuch diſtreſs made, 
that then you do make publick ſale of the ſaid goods and chattels ſo diſtrained 
as aforeſaid, and out of the money ariſing from ſuch ſale, that you pay or cauſe 
tu be paid unto bim the ſaid A. I. the ſaid ſum. of 21. 108. and thereout 
alſo deduct and detain: hour reaſonable charges of making, keeping, and ſell. 
ing the ſaid diſtreſs '; and if any overplus ſhall remain, after. ſuch payment 
and deductian as aforeſaid, that then you do render the ſame unto him the ſaid 


A. O. upon demand. Given under our hands and ſeals at in the 
ſaid. county, the ————— day of ———— in the — - year — 
Ju E 4 ; 1 I 
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the Eng. Hat. 12 C. 2. c. 34. . 1. No. perſon ſhall ſet, plant, 
improve to grow. make or cure any tobacco, either in ſeed, plant, 
or otherwiſe, within Englaud, Wales,. Guernſey, or Jerſey, or Berwicks..0T 
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Tobacco. 


in Ireland, under the penalty of forfeiture of ſuch tobacco, or the value 


thereof, or of 405. for every pole of ground ſo planted, &c. one moi- 


ety to his majeſty, and the other moiety to him that ſhall ſue for the 
ſame in any court of record. | | 1 77 7 

All ſheriffs, juſtices of peace, mayors, bailiffs and conſtables, upon in- 
formation made that there is any tobacco ſett or growing within their 
precincts, ſhall within ten days cauſe to be burnt, plucked up or deſtroy- 
ed all ſuch tobacco. | 


In caſe any ſhall reſiſt any perſons in the execution of this act, ſuch 


perſon ſhall forfeit 5/. in manner aforeſaid. And in caſe any perſon 


ſhall not pay the money, diſtreſs ſhall be made and ſale, and in caſe no 
diſtrels be found, ſuch party ſhall be committed to the common gaol in 
the county for two months. | 

But nothing herein ſhall hinder planting the ſame in gardens for phy- 
ſick or chirurgery, ſo as the quantity planted exceed not half a pole of 
ground. / 4. | 


Tolls. 


O toll ſhall be demanded or received by any body politic or cor- 
| porate, or other perſons, for any cattle, goods or merchandiſes 
that ſhall be droven or carried into or through any place where the ſame 
ſhal! not be ſold, conſumed or ſlaughtered. St. 4 Ann. c 8. f. 1. 
Provided, that where any perſons or bodies politic, heretofore law- 
fully could demand or take toll for cattle or other goods, driven or car- 
ried over any bridge, in reſpect of ſuch 'perſons or body politic being 
obliged at their own charges, and not at the charges of any county, 
c. to keep ſuch bridges in repair, ſuch perſons or body politic may 
take ſuch reaſonable toll for ſuch cattle or goods driven or carried 
over ſuch bridges, as they might have done by law before the paſling of 
this act. /. 2. | CAD OR 7 8 
Where“ any cattle fhall remain unſold at any fair or market, it 
ſhall be lawful for the owners or drivers thereof to carry away ſuch 
cattle as ſhall remaia unſold without paying any toll whatſoever for 
the ſame. —— | 
In caſe any body politic or corporate, or other perſons, ſhall pre- 
ſume to demand or collect any to! contrary to this act, every ſuch 
offender ſhall forfeit for the firſt offence ten ſhillings, to be demand- 
ed before a juſtice of the peace, within fix days after ſuch offence com- 
mitted. l 74 | | | | 
And for the ſecond and every other offence after conviction, five pounds, 


to be demanded alſo within the time aforeſaid, one moiety thereof to the 


party injured, and the other moiety to the uſe of the poor of the pariſh 
wherein ſuch offence ſhall be committed, to be recovered by diſtreſs and 


tale of the offenders goods, on conviction before any juſtice of the peace 
of the county wherein ſuch offence ſhall be committed, by confeſſion {ol 
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Tolls. 
the party offending, or by oath of two credible witneſſes, to be take; 


before ſuch juſtice ; 
And in caſe any juſtice to whom ſuch complaints ſhall be made, 


ſhall refuſe or wilfully neglect to put this act in execution, every 
ſuch 1 ſhall for every ſuch neglect or refuſal forfeit twenty 


poun 1 


s, the one moiety thereof to be to her majeſty, and the other 
moiety to the party grieved; to be recovered by bill or information in 
any court of record. 

Perſons who ſhall drive or carry away cattle, good, or merchandiſe 
into any city, Lorough, or town corporate, and ſhil the refufe to pay 
the accuſtomed toll, under pretence that ſuch ca'il:, y As or mer. 
chandiſes are only to be droven through, and {hail aft ell or dif. 

ole of any part of ſuch cattle, goods or merciandiies in lach city, 
Forough, or town corporate, {hall for the firſt oſſence forfeit ten thillings, 
being duly convicted thereof before any one 1 of the peace or 
chief magiſtrate of ſuch city, town, or borough wherein ſuch offence 
ſhall be committed ; and for every other offence that ſhall be committed 
after ſuch conviction, the party ſo offending ſhall forfeit five pounds, 
to be recovered and levied as aforeſaid. This af i made perpetual by 6 
N 

And by the 31 E. 2. c. 9. All toll of any corn, grain, meal, and 
flour, ſhall be taken by weight, and not by meaſure; and any perſon who 
ſhall take or gather toll of any corn, grain, meal, or flower, otherwiſe 
than by weight, ſhall for every ſuch offence, forfeit five pounds, to be 
recovered upon due proof upon oath before the chief magiſtrate of the 
place, or juſtice of the peace of the county where the ottence ſhall be 
committed, or by civil bill, at the aſſizes or quarter ſeſſions of the coun- 
ty of Dublin (which oath ſuch chief magiſtrate and juſtice of the peace are 
impowered to adminiſter) and by warrant under their hands and ſeals, 
to levy the ſaid forfeitures by fale of the goods and chattels of the per- 
ſon ſo offending, one moiety of which forfeiture ſhall go to the incor- 
porated ſociety for promoting Engliſh proteſtant ſchools in Ireland, and 


the other moiety to the informer. /. 7. 5 
Alſo, by the 1 G. 3. c. 17. No iſſue ſhall hereafter be tried by a jury 


of any city, in any action or ſuit concerning any tolls, duties or cuſtoms, 


claimed by the corporation of ſuch city, but every ſuch iſſue ſhall be tri- 
ed by a jury of an indifferent county, to be appointed by the court in 
which ſuch action or ſuit ſhall depend. 7 13 

The mayor, or other chief magiſtrate of every city and town corporate, 
ſhall cauſe a ſchedule of the duties, tolls, or cuſtoms, claimed by the cor- 
poration of ſuch city or town corporate, to be hung up in ſome conſpicu- 


ous part of the market-houſes of ſuch city or town corporate, on every 


market-day for one month next enſuing every Michaelmas day; and in 
caſe of neglect ſo to do, ſuch mayor, or other chief magiſtrate, ſhail, for 


every ſuch neglect, forfeit a penalty of tenpounds /erling, to be recovered 


in a ſummary way by civil bill at the next aflizes, by any perſons who 


ſhall ſuc for the ſame. ,. 29. | | : 


If any officer of any corporation, farmer of tolls, or toll-gatherer, 

ſhall exact from, or compel any perſon to pay any duty, toll, cuſtom, 
or perquiſite, not mentioned or comprized in ſuch ſchedule, to be hung 
up as aforeſaid, ſuch officer, farmer of tolls, or toll-gatherer, ſhall for 
every ſuch offence forfeit five pounds, to be recovered by civil bill at the 
next aſſizes, by any perſon from whom any unlawful duty, toll, cuſtom, 
or perquiſite ſhall be ſo exacted. /. 30. WO * 
All turf, furze, and timber in faggots, for fuel, ſhall paſs into 
and through every city and town, free from all toll, cuſtom, or per- 
quiſite whatſocver, claimed by any officer or member of ſuch city or 
town. ain 0 NK IN” DRIES: 25 | "A 
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Torn. 
1. EHE ſheriff's torn is the king's court of record, holden before eee 
the ſheriff, for redreſſing of common grievances within the _ 


2. And fofaſthuch as the' ſheriff did go in circuit twice every year. Meaning of 
throughout every hundred within the county, it was called tour, or tourn, the word. 
which ſigni fieth a circuit or perambulation. 2 Int. 70. EATS I 

3- By the 31 Fd. 2. fl. 1. c. 15. The ſheriff ſhall make his torn When to be 
yearly, once within a month after Ea/ter, and another time within a holden. 
month after Michaelmas ; and if he holds'it in other manner, he ſhall loſe 
his torn for the time; that is, the court ſo holden for that time ſhall be 
void, and the ſheriff ſhall loſe the profit thereof. 2 Inf. 71. | 

And he ſhall keep his torn no where but in due place and accuſtomed, 
I e ee 1 

4. Peers, clergymen, and tenants in ancient demeſne, are privileged Who ny 
from appearing at the torn. 52 H. 3. c. 10. 2 Haw. 57. n. 91. ET TY 

Alfo they that have hundreds of their own ſhall not be bound to ap- 
pear at the torn, but 1n the bailiwicks where they be dwelling. 52. H. 

J c. 10 Ly | | 

But all other perſons, being above the age of 12 years, are bound to at- 
tend at ſuch courts, in order to make inquiry of all common grievances, 
and alſo to give ſecurity to the publick for their good behaviour, by taking 
an oath to be faithful to the king, and to obſerve his laws, and alſo by in- 
corporating themſelves into ſome free pledge or tithing which formerly ſig- 


nifed a certain number of families living together in the ſame precinct, the 


maſters whereof were every one of them mutually bound for each other, 
and puniſhable for the default of any member of any ſuch family, in 
not appearing to anſwer for himſelf on any accuſation made againſt him. 
HC $6» 839. | 1 5 3 
5. No bailiff, or other officer, ſhall return or impanel any perſon upon Jurors in the 
an inquiſition in the torn, but ſuch as be of good name and fame, and 5 
have 20s. a year frech old within the ſhire, or 26s. 8d. cuſtomary or 


Torn. 
copyhold ; on pain of 40s. and the ſheriff other 40s. half to the king, 
and half to him that will ſue ; and an inditment otherwiſe taken ſhall 
be void. 1 R. 3. c. 4. 

hut if the party except not t it upon his arraignment, heis concluded 
by that omiſſion. 2 H. H. 7 
And the jury ſha# put their ſeals to. their inquilgions. 13 te; 
13. 
Indig ment to 6. And indictments in the torn ſhall be by roll indented, one part to 
be indentecl. remain with the indictors, and the other with bim chat taketh the in- 
queſt. 1 Ed. 3. c. 12. 
i It ſeems to be ſettled at this day, chat a diftreſs i is incident of com: 
3 and mon right to every fine and amercement in the torn; and that the offend. 
5 er's goods may be diſtrained in any lands within the precinct of the 
court, or in the highway; and that the goods diſtrained may be ſold. 
But the bailiff muſt have a ſpecial warrant to make diſtreſs. 2 Haw, 
60, 61. u. 95, 96. | 
Or the fine may be recovered by action of debt. 2 Haw. 61. u. 97. 

Within what 8. But no offence is cg eee in the torn, unleſs it axiſe ace: the 

time ce holding of the laſt court. 2 Haw. 66. - 7. 105, nm . 

Frcs 4 > a It ſeems to be agreed, that a preſentment in the torns: of any offence 

within the juriſdiction of the court; being neither cayitah,por-concern- 
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Traverſe. 
ing any frechold, ſubjects the party to a fine or amerciamen;, without 
any traverſe. Haw. 71. n. 114. bs 
Toadifment 10. By the magna charta, c c. 17. The ſheriff i is reſtrained i in his torn, 
ts be cont: Frome hearing and determining inditments, of felanies ; yet the ſheriffs 


fied to the did commonly make out procets or precepts in nature of capias to arreſt 
ſeſhons. the parties; but by the 1 Ed. 4. c. 2. their power of making out pro- 
ceſs upon theſe indictments is taken away, as well in caſes ot indictments 
of felony as other miſdemeanors within their cognizance, but they are 


to deliver all ſuch indictments and preſentments to the next ſeſſions, who. 


are to make out proceſs thereupon, aud hear and determine them. 1 
E. H. 71. un. 112. 
And the eſtreats of the ſines thereupon ſhall be inrolled, and by in- 
denture be delivered to the ſheriff, to the uſe of him that was ſheriff at 
the time of the indictment ſo taken! in the torn as aforeſaid, 1 * 4. 
cc 
Conſtables 333 he conſtables of common right a are eto be choſen and, Cera! inthe 


choſen in the torn or leet. 2 Haw. 62. n. 98. 
torn, | 


Tran eren 


For felonies 
without hene- convicted of any crimes for which by law they are to be excluded 


fit of clergy. the tom 6 of clergy, and. his majeſty, or the chief governors of this 


kingd . 
85 5 dition 


B Y the act 6 Geo. 1. cap. 12. ſet. 1. Where any offenders ſhall. be 


all be pleaſed to extend weren to ſuch offenders, on the con- 


Tranſportation, 


dition of tranſportation to any part of America, it ſhall he lawful for the 
ſeveral judges of aſſize, judges of the king's-bench, commiſſioners of oper 
and terminer, and the juſtices at the ſeſſions to be holden for the county 
| and county of the city of Dublin, to allow ſuch offenders the benefit of 
a pardon, on the condition of tranſportation, and the ſeveral Judges of 
0 aſſize, judges of the king's- bench, commiſſioners of yer and terminer, and 
juſtices aforeſaid, are required to order a warrant of tranſportation for 
) all fuch offenders; and in caſe ſuch offenders ſhall not be in the city of 
? Dublin, or ſome leaport which trade to ſome of his majeſty's plantations 
| in America, ſuch judges, commiſſioners, or juſtices, mal order the ſhe- 
, riffs of ſuch counties or cities where ſuch offenders are, to tranſmit with: 
g out fee or reward ſuch perſons who may lie under ſuch rule of tranſpor- 
E tation, to the next ſeaport which trade to ſome of his majeſty's planta- 
tions in America, and there to be delivered by the ſaid ſheriffs to the ma- 
giſtrate or officer of ſuch ſeaport, who is required to ſecure ſuch perſons 
till tranſportation can be had for them, the ſheriff of the coundes where 
ſuch offenders have been convicted, firſt giving ſecurity, which they are 
hereby required to give the ſherifls of ſuch counties, to which ſuch offen- 
ders ſhall be delivered in order to be tranſported, to reimburſe ſuch ſums 
of money as fhall be diſburſed in giving the ſaid allowance to the offenders 
aforefaid, which ſhall be afterwards levied by preſentment of the grand 
jury on the body of the county in which ſuch offenders have been convict- 
ed, and they to be maintained till tranſportation, at the publick charge 
of the counties or cities where ſuch offenders were convicted, and 
to have ſuch allowance as priſoners now have in the gaols of this king- 
dom. | 
And the magiſtrates or officers who ſhall have ſuch offenders in their 1 
cuſtody in order to tranſportation, are impowered to contract with any if 
perſon for ſuch tranſportation, and after ſuch contract made, ſuch offen- 1 
& ders ſhall be transferred by the ſaid magiſtrate or officer to ſuch perſans 
b and their aſſigns to be by them tranſported, they entering into a recog- 
nizance of fifty pounds, the condition of which ſhall be that ſuch offen- 
i ders ſhall be tranſported. 1 | 1 
5 The ſheriffs who ſhall have ſuch order of tranſmittal directed to them, ä ö | 
: ſhall at the next aſſizes or ſeſſions to be holden for ſuch countyor city from 4 
whence ſuch offenders were tranſmitted, lodge withthe clerk of the crown 
or peace of ſuch county or — 8 a certificate of his delivering ſuch pri- 
ſoners to the magiſtrate or officer of ſuch ſeaport, as the ſaid warrant of 
tranſmittal ſhall direct. /. 2. ; 
If any perſon ſhall commit any grand or petit larceny, or feloniouſly . 
ſteal or take away money, goods, or chattels from the perſon or the „thin ably 
houſe of any other, for which ſuch offender is intitled to the benefit 
of clergy, it ſhall be lawful for the court before whom they were COL = 
victed, or any court held at the fame place with the like authority, if 
they think fir, inſtead of ordering ſuch offenders to be burnt in the hand 
or whipt, to order that ſach offenders ſhall be ſent to ſuch ſeaport 


in manner aforeſaid; that they may be tranſported as ſoon as conve- 
f 3:1 0 niently 
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Returning 
from tranſ- 
portation. 


Tranſportation. 


niently may be to ſome of his maieſty's colonies in America for ſeven 
years. / n 


And that court before whom they were convicted, o. any ſubſe. 


quent court held at the ſame place with the like authority as the for. 
mer, ſhall have power to transfer ſuch offenders by order of court to 
the uſe of any perſons, who ſhall contract in manner aforeſaid for the 
performance of ſuch tranſportation, to them and their aſſigns for the 
term of ſeven years, to commence from the time of the offenders landing 
in America. ws . | 

If any offenders ſo ordered to be tranſported for ſeven years, or other 
time as aforeſaid, ſhall return into any part of this kingdom before the end 
of their ſaid term, he or ſhe ſhall be liable to be puniſhed as any perſon 


= 


attainted of felony without the benefit of clergy, and execution ſhall be 


awarded againſt fuch offenders accordingly. /. 4. | 

This at is continued by flat. 29 G. 2. cap. 8. ſect. 2. for twenty one 

years, from the end of that ſeſſion of parliament, and to the end of the 
then next ſeſſion. py | 


Being at large And by the 8 Geo. 1. cap. 9. ect. 1. If any felons or vagabonds who 
after order or ſhall be ordered to be tranſported, purſuant to any of the ſtatutes now in 


agreement 
for tranſpor- 
tation, 


ContraR for 
tranſporta- 
tion, 


Bond for 
tranſporta- 


Nilon. 


force, ſhall afterwards break gaol, or be at large within any part of Jre- 
land, without ſome lawful cauſe, before the expiration of the term for 
which felons or vagabonds ſhall be ordered to be tranſported, ſuch per- 
{ons being thereof convicted ſhall ſuffer death as in caſes of felony, with- 
out benefit of clergy or of the ſtatute 9 Ann. cap. 6. 

Such offenders may be tried for the ſaid offence in any county, and 
the clerk of the crown, and clerk of the peace where ſuch orders of tranſ- 
portation ſhall be made, ſhall at the requeſt of the proſecutor, or any other 
in his majeſty's behalf, certify a brief abſtract containing the tenor of every 
indictment and conviction, and of the order for tranſportation, to his 
majeſty's juſtices of the king's-bench, or the juſtices of aſſize, oyer and 
terminer, or gaol delivery, or the juſtices of the peace at their quarter- 
ſeſſions to be held for the county of Dublin, and county of the city of 
Dublin, where ſuch man or woman ſhall be indicted or preſented, not 
taking for the ſame above two ſhillings and fix pence, which certificate 
ſhall be a ſufficient proof that ſuch perſon or perſons have been before con- 
victed as a felon, or preſented as a vagabond reſpectively, and ordered to 
be tranſported. /. 2. 5 

Alſo, by the 12 Geo. 1. cap. 8. /ef. 1. It ſhall be lawful for the chief 
magiſtrate of the city or port- town in which any perſon ſhall be confined 
under ſentence of tranſportation, or in which any perſon ſhall be con- 
fined, who ſhall obtain any pardon with condition or order for tranſ- 

ortation under the hand of the lord lieutenant or chief governors, 
although . the time limited by ſuch pardon, rule, or order be expired, 


and ſuch chief magiſtrate is required to contract with any perſons for the 


tranſportation of any of thoſe who ſhall be ſo confined in ſuch manner, 
and for ſuch term of years as by an a& 6 Geo. 1. cap. 12. is directed, 
ſo as the perſon contracting with ſuch chief magiſtrate do enter into ſuch 
recognizance as by the ſaid act is appointed. 1 


Tranſportation. 


It ſhall be lawful for the chief magiſtrate of ſuch city or port town 
by warrant to require the ſheriffs of fach city being a county of itſelf, 
or of the county wherein ſuch city or port-town ſhall lie, or their under- 
ſheriffs, to pay unto the perſons who ſhall contract for the tranſportation 
of any ſuch perſon convicted of a capital felony, any ſum not exceeding 
forty ſhillings, and for every other perſon which ſhall be ordered to be 
tranſported, any ſum not exceeding twenty ſhillings, in which warrant 
ſhall be mentioned the name of the perſon to. be tranſported, and the 
time or place where preſented or convicted, and the offence of which he 
or ſhe was convicted. /. 2. 

Every ſheriff to whom ſuch warrant ſhall be directed, ſhall without fee 
pay the ſum in ſuch warrant contained, taking a receipt from the perſon 
ſo contracting, acknowledging the payment of ſuch ſums, and alſo ac- 
— 2 g that he hath received the bodies of the perſons to be tranſ- 

orted. / 3. | 
: Upon producing of ſuch warrant, together with ſuch receipt, at any aſ- 
ſizes or general quarter-ſeſſions for the county where the perſons in ſuch 
warrant named were convicted or preſented, the. grand jury are required 
to preſent the ſum contained in ſuch warrant, which ſhall be applotted and 
levied as other ſums raiſed at aſſizes and ſeſſions are uſually levied and 
applotted, and thall be repaid to ſuch ſheriff as ſhall have diſburſed the. 
ſame, or his executors or adminiſtrators, or to the perſons by them ap- 

pointed to receive the ſame. /. 4. 

If any perſon ſo to be tranſported ſhall refuſe to ſign and ſeal any articles 
or indenture agreed upon between ſuch chief magiſtrate of the city or 
port-town, and the perſon contracting for his or her tranſportation, 
ſo as the perſon to be tranſported be not by any ſuch articles or inden. 
ture obliged to ſerve for any longer term than ſeven years, every ſuch 
perſon, if convicted of a capital felony, ſhall be deprived of the-benefit 
of clergy, and of this and the ſaid former act, or any other act or 
order by virtue whereof he or ſhe were to be tranſported, and ſhall be 
continued in, or be immediately tranſmitted to the gaol of the county 
where he or ſhe was convicted, and ſentence of death ſhall be pro- 
nounced againſt him or her in the next term in the king's bench, or 
at the next general quarter. ſeſſions in he county of Dublin, or county 
of the city of Dublin, or at the next general gaol delivery in ſuch other 
county where fuch- perſon was convicted, and execution awarded ac- 
cordingly. / 5. | 3 | 

And if any other perſon who ſhall be ordered to be tranſported as afore- 
ſaid, ſhall refuſe to ſign and ſeal ſuch agreement or indenture, every 
fuch perſon ſhall he thrice publickly whipt through ſuch city or port- 
town, and afterwards remain cloſe confined in gaol till he or ſhe be 


_ tranſported. 


If any perſon who ſhall be tranſported as a felon convicted of a capt- 
tal felony, ſhall at any time be found within this kingdom, not being li- 
cenſed thereunto by his majeſty under the privy ſeal, ſuch perſon ſhall fuffer 
death as a felon without benefit of clergy, and may be tried in any coun- 


ty where he ſhall be apprehended. /. 6. 1 
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the crown or clerk of the peace for the county for which ſuch aſſiſes 


\ 


| Tranſportation. 

If any perſons under ſentence of tranſportation ſhall be tranſmitted to 
any port-town within any county or county of a city, other than where 
fuch fentence or order was made, the chief magiſtrate of ſuch port-town 
thall receive and commit fuch perſons to gaol, who thall be there main. 


tained in ſuch manner as convict felons are maintained until they be tranſ. 


ported. / 7. 
And the ſheriffs who . ſhall deliver over ſuch perſons to be tranc. 


ported ſhall give ſecurity to the ſheriffs of ſuck counties, or to ſuch 
magiſtrate or other officer to whom ſuch offenders ſhall be delivered 
in order to tranſportation, to reimburſe all ſuch money as ſhall 
be diſburſed or account of perſons ſo tranſmitted, for their main. 
tenance in gaol to the time of their being tranſported ; which ſums ſhall 
be levied by preſentments of the grand jury on the body of the county 
where ſuch ſentence of tranſportation was made, as the fame is direct. 
ed by the ſaid act 6 Geo. 1. cap. 12. in cafe of felons ſo tranſmitted 
for tranſportation. 

The clerks of the crown and clerks of the peace ſhall make out, and 
ſign certificates of the names of every perſon remaining in the gaols of 
the ſeveral counties under any rule of tranſportation, made in every 
term and at every aſſizes or general gaol delivery, or quarter-ſefſions of 
the peace, at which the ſaid clerk of the crown or peace reſpectively offi. 
ciated, ſpecifying therein the particular offences for which ſuch perſons 
were reſpectively ordered to be tranſported. . 8. 

Which certificates ſhall within thirty days after the laſt day of every 
aſſizes, or gaol delivery, or quarter-ſefſions, by the ſeveral clerks of the 
crown and peace reſpectively, be lodged in the hands of the lord mayor 
of the city of Dublin, where ſuch conviction or preſentment was in his 
majeſty's court of King's bench, or in any county in the province of 
Leinſter, and in the hands of the mayor of Cort, the mayor of Water ford, 
and the mayor of Limerick, where ſuch conviction or preſentment 
was in any county in the province of Mun/ter, and in the hands of 
the mayor of Londonderry and the ſovereign of Belſaſt, where ſuch con- 
viction or preſentment was in any county in the province of Uſer, 
and in the hands of the mayor of Galway, and the provoſt of Sligo, 
where ſuch conviction or preſenpent was in any county in the province 
of Connaughi. | | | | 

Which ſeveral chief magiſtrates of the ſaid cities and towns are required 
to cauſe liſts of the names of the perſons returned to them in ſuch cer- 
tificate to be poſted up in the £Zxchange, and other moſt public places of 
their ſaid reſpective cities and towns, together with the ſeveral rewards in- 
tended to be given for the tranſportation of the perſons whoſe names are 
contained in fuck liſts, and likewiſe to take care that ſuch liſts continue 
poſted as aforeſaid, until the perſons in ſuch lifts named be actually tranſ- 


ported. 


If it ſhall appear to the court of king's bench, or to the juſtices of aſſiſe 
or juſtices at the general quarter. ſeſſions of the peace reſpectively, that the 
clerk of the crown of the ſaid court of king's bench, or to the clerk of 
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Eranſportation. 
or quarter-ſeſſions are held reſpectively, hath neglected to return ſuch 
certificate, the court of king's bench, and ſuch juſtices of aſſiſe and juſ- 


tices of the peace in ſuch quarter: ſeſſions reſpectively, are required 


to impoſe on every ſuch clerk of the crown and clerk of the peace, 
for every inch neglect a fine not exceeding ten pounds, nor leſs than 
five pounds. /. 9 ; 

Whenever his majeſty, or the lord lieutenant, or chief governors, 
ſhall be pleaſed to extend mercy to any perſon who ſhall be convicted 
of felony, or who ſhall receive ſentence of death for any felony, any order 
under the fign manual or under the hand of the lord lieutenant or chief 
governors, directingtheperſon ſo convicted or ſentenced to be tranſported, 
Pra be as effectual as if a pardon for ſuch felony with condition of tranſ- 


portation had been paſſed under the great ſeal, and pleaded and allowed. 


10. 
And ſuch order ſhall be a ſufficient warrant to all ſheriffs, gaolers, and 
others, for the delivery of the perſon in ſuch order named, to the ſheriff 


or gaoler of the place from whence ſuch felon is to be tranſported, or to. 


the perſons contracting for the tranſportation, of ſach felon, ſo as ſuch 
order be alſo counter- ſigned by the . judges or one of them before whom 
ſuch felon was tried; which order after ſuch delivery of ſuch felon ſhall 
be lodged in the hands of the clerk of the crown or clerk of the peace 
where ſuch conviction was had, together with a receipt from the perſon 
to whom ſuch felon was delivered to be tranſparted, to be kept among the 
records of the court. | | 
Nothing herein contained ſhall extend to inflict death on any perſon who 


ſhall receive his majeſty's pardon upon condition of tranſportation for any 


chief governors to be tranſported for any limited time, ſo as ſuch perſon 
be not found in this kingdom before the time in ſuch pardon or order 


limited be expired. /. 11. 


This af is continued by A. 29 E. 2. c. 8. / 2. for toenty one years, 
from the end of that ſeſſion of parliament, and to the end of the ther, 
next ſeſſion. 


And alſo by 3 G. 2. c. 4. The grand juries at the ſeveral aſſizes, or 
in the king's bench, or on any commiſſion of oyer and 7erminer, or at the 
general quarter. ſeſſions of the peace for the county of Dublin, or county 


of the city of Dublin, may preſent any ſum not exceeding ſix pounds 


for the effectual tranſportation of each perſon ſo convicted or preſented, 
in which ſhall be included a ſum not exceeding twenty ſhillings for trans- 
mittal of ſuch perſons ſo to be tranſported. /. 5, 

Which ſums when preſented and levied, ſhall be paid by the treaſurers 
of the reſpective counties where ſuch perſons ſhall be convict or preſent. 
ed for tranſportation to the ſheriffs of the reſpective counties. 

And the ſheriffs are directed upon ſuch preſentments being made forth- 
with, to tranſmit ſuch offenders to one of the ſeaport towns or cities, where, 
by the law now in force, they are obliged to ſend them, where there are Fe 

* ; 


limited time, or who ſhall be ordered by his majeſty, the lord lieutenant or - 
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Tranſportation. 


ſhips ready to fail to any of his majeſty's plantations in America, and to de. 
liver over ſuch offenders to the chief magiſtrate of ſuch city or town, with 


the reſpective ſums preſented, after deducting ſo much as is allowed in the 


preſentment for tranſmittal fees. | 

And the chief magiſtrate to whom ſuch offenders are delivered, is to 
deliver over ſuch offenders, with the ſeveral ſums paid to him by the ſhe. 
riffs, to ſuch maſters of ſhips who contract for the tranſportation of ſuch 
offenders; and the chief - magiſtrate is required to give a receipt for th 


\ 


money ſo paid, and for the offenders ſo delivered to him. 


Where the grand 1 have a power of recommending convict felons 
to mercy, and fi.ch felons are burnt in the hand and diſmiſſed, ſuch fe. 


lons convict ſo recommended ſhall be either burned in the hand or tran. 


ported to the plantations in the common manner, at the diſcretion of the 
.court or judge before whom ſuch offender ſhall be convicted. /. 6. 


This act is alſo continued by the ſame a, 29 G. 2. c. 8. f. 2. for twenty 
one years from the end of that ſeſſion of parliament, and to the end of 
the then next ſeſſion. | 


And by the 17 G. 2. c. 4. If any maſters of ſhips who ſhall under. 
take to tranſport felons or vagabonds who ſhall be ordered to be tranſport- 
ed to any of his majeſty's plantations in America, fhall fraudulently land 
in any part of this kingdom or of Europe, any ſuch felons or ** 
dertaken by them to be tranſported, ſuch perſons ſo landing ſuch felons 
or vagabonds, being thereof convicted upon indictment for the aforeſaid 
offence, ſhall ſuffer death as in caſes of felony without benefit of 
clergy. 

8 who ſhall contract purſuant to any of the acts for tranſporting 
felons, &c. for tranſporting felons or vagabonds, ſhall together with two 
ſolvent perſons enter into a bond of recognizance, to be depoſited with 
the ſheriff or ſuch perſons with whom they ſhall contract, of the penalty of 
ten pounds for every felon and vagabond ſo contracted for, condition- 
ed to receive ſuch felons-or vagabonds from the perſons in whoſe cuſtody 
they then ſhall be, and to convey them on board ſome ſhip then bound 
immediately for ſome part of his majeſty's plantations beyond the ſeas, 


and to tranſport and land them in ſome part of the ſaid plantations, un- 


leſs prevented by the party's death, the caſualties of the ſea, or being 
taken by an enemy. | 

Which bonds or recognizances ſhall be reſpectively delivered and diſpoſed 
of in ſuch manner, and for ſuch purpoſes as is directed by an act 2 Ann. 


c. 12. concerning bonds and recognizances, directed by the ſaid act, to 


be entered into by perſons defiring ſuc1 convicted felons as are for that 


purpoſe mentioned to be delivered to them. 


| The direction: preſcribed by ſt 2 Ann. c. 12. relative to the diſpal of ſuch 


bonds, are as follow, viz. Which bond ſhall be delivered to the clerk of the 


peace of the county whence ſuch priſoner was taken, within three months * 


— Re. Po. a 


order of tranſportation, in ſome of p 
other place out of Europe as expreſſed in ſuch ſentence, rule, or order; 
and every pexſon, who ſhall undertake to tranſport and convey ſuch fe- 


Tranſportation. 


the date thereof, to the end the grand jury at the quarter. ſaſſians may inquire 
whether ſuch priſoner was tranſported 3 2 = ft, the ſad * ; 
and if it be f und he was not, then the ſaid bond ſhall be immediately returned 
into the exchequer to be put in ſuit, and upon return of a certificate thereq from 
the governor or chief magiſtrate of the place where ſuch perſon is ſo landed, of 
fuch priſoners being landed beyond ſeas, the ſaid bond ſhall be delivered up to 
be 5 to the party producing ſuch certificate, without fee or re- 
ward. 
By 26 Geo. 3. cap. 24. ſect. 65. Whereas the laws are not ſuffi- 
cient to provide for ſpeedy tranſportation of felons ; and from difficulty 
of procuring veflels trading to plantations the counties, in which con- 
victed, have been at conſiderable expence in maintenance during confine- 
ment, and in tranſmiſſion to ſea ports, and contracting for tranſporta- 
tion: clerks of crown and peace in the ſeveral counties ſhall make 
out and ſign certificates of names of every perſon remaining in the gaols 
under rule, #tence, or order of tranſportation, by judges preſiding 
in the courts, wherein ſuch clerks officiated, ſpecifying the particular 
offences for which ordered to be tranſported ; which certificates ſhall 
within thirty days after laſt of every aſſizes, gaol delivery, or quarter 
ſeſſions, be tranſmitted by the clerks to the chief governor. 

Sect. 66. It ſhall be lawful for chief governor, as often as“ expe- 
dient, by warrant under his hand to require ſheriffs having cuſtody of 
any under ſentence, rule, or order of tranſportation, to tranſmit ſuch 
to ſuch port town as in ſuch warrant, that ſuch perſon may be tranſport- 
ed; and every ſuch ſheriff is required to obey ſuch warrant ; and ſheriff 
of the county, county of city or town, within which ſuch port town 
ſhall be, ſhall receive ſuch perſons, and commit to gaol, to be kept and 
maintained as convict felons are, until tranſported ; and every ſheriff 
receiving ſuch hal give a receipt under his hand for every af them to ſhe- 
riffs from whom received. | „ | 

Sect. 67. It ſhall be lawful for chief governor at ſuch times as he 
ſhall think neceſſary, not.exceeding four in one year, to cauſe a ſhip or 
veſſel to be contracted for or engaged for tranſportation of perſons under 
ſentence, rule, or order of N heap Lake and perſons appointed by 
chief governor ſhall contract with maſters or owners of ſuch ſhips or 
veſſels for tranſportation to and landing ſuch under ſentence, rule, or 

1 in America, or ſuch 


lons and vagabonds, ſhall with two ſufficient ſureties enter into bond 


or recagnizance as now required by law on fuch undertaking or con- 


tract. | | '> | LN 
Sect. 68. All expences as chief governor ſhall judge neceſſary for 


tranſmiſſion of ſuch priſoners to the ports, and in 7 and mainte- 
mance there, and all expences neceſſary in providing ſhip 


IG hips. or veffels for 
tranſporting and neceſſary expences incident, ſhall be defrayed by warrant 


of chief governor to the proper officer of treaſury. $9 
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Traverſe , 


whence, 


Form of a 
traverſe. 


fame as follows : 


Tranſportation. 


$24. 69. Every clauſe in any act heretofore relating to tranſmiſſion 
of perſons under ſentence, rule, or order of tranſportation, or to con. 
tracting for tranſportation, or preſenting money to defray expences there. 
of, is repealed Te 


By 28 Geo. 3. cap. 42. ſect. 15. By an act eighth of George the 
firſt, for apprehending and tranſporting felons, and others, and for continuing 
and amending laws for ſuppreſſing tories, robbers, and rapparees, and to prevent 
liting ſubjefts as ſoldiers in foreign ſervice without his Maje/ty's licenſe, as alſo 
ſo much of one other act third * of his preſent Majeſty, entitled, An an 
for the more effectual preventing and further puniſhment of forgery, perjury, ſub. 
ornation of perjury, and to make it felony to ſteal bonds, notes, or other ſecuri. 
ties for payment of money, and for the feftual tranſporting felons, vagabond;, 
and others, as relates to tranſporting felons, vagabonds, and others, and 
all powers, proviſoes, and penalties therein reſpectively with the alter. 
ations and additions by the ninth of his ſaid late Majeſy King George 
the ſecond, for continuing and amending ſeveral temporary ſtalutes, now near ex. 
piring, and continued thereby, further continued to twenty-fourth of June, 
one thouſand ſeven hundred and ninety, and to end of then next 


ſeſſion. 75 , 


Traverſe. 


I. RAVERSE took its name from the French de traverſe, which is 
no other than de tranſverſo in Latin, ſignifying, on the other ſide; 
becauſe as the indictment on the one ſide chargeth the party, ſo he on the 
other ſide cometh in to diſcharge himſelf. Lamb. 5 40. 

2. To traverſe an indictment then, is to take iſſue upon the chief mat. 
ter thereof; which is the ſame as if one ſhall ſay, to make contradiction, or 
to deny the point of the indiftment : As in a preſentment againſt a perſon for 
a highway overflowed with water, for default of ſcouring à ditch, 
which he, and they whoſe eſtate he hath in certain lands there, have uſed 
to ſcour or cleanſe ; ſuch perſon may traverſe either the matter, to wit, 
that there 1s no highway there, or that the ditch is ſufficiently ſcoured; 
or otherwiſe he may traverſe the cauſe, to wit, that he hath not that land, 
or that he and they whoſe eſtate he hath have not uſed to ſcour the ditch. 
Lamb. 541. | 7 | 3 

3. And for as much as in the record of one traverſe, there is at once 
diſcovered, the ſtyle of the ſeſſions, the indictment, the proceſs to anſwer, 
the traverſe itſelf, the verdict, and judgment thereupon, the proceſs of 


cecution, the yielding of the parties, and the aſſeſſment of their fines, ſo 


that it alone may ſerve inſtead of all, it is judged requiſite to inſert the 
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ERE TOFORE, to wit, at the ſeffions of the peace at 
| m the county aforeſaid, on the — next before the feaſt of ſeſſions. 

/. Matthew the apoſtle, in the ——.—— year of the reign of ——-—— by 

the grace of God, of Great Britain, France, and Ireland, king, defender of the 

faith, and ſo forth, before. J. P. and K. P. eſquires, and others their aſſociates, 

Juſtices of our ſaid lord the king, affigned to keep the peace in the county afore- 

ſaid, as alſo to hear and determine divers felomes, treſpaſſes, and other miſde- 

neanors in the ſame county committed, by the oath of twelve jurors it is preſent- 

ed, that J. L. of R. M. f 

others unknown, evil doers and difturbers of the peace of our ſaid lord the king, 

in a warlike manner arrayed, joined, and aſſembled, on the day of 

in the might of the ſame day, in the year aforeſaid, with force and arms, 40 wit, 

with ſwords, ftaves, clubs, guns, and other arms, as well offenſive as defen- 

ſive, at the cloſe of one W. W. (called B.) unlawfully, riotoufly, and 

routouſly broke and entered, and eight waggon hads of hay, to the value of 

then and there being, of the goods and chattels of the ſaid W. W. then and 

there unjuſtly and unlawfully took and carried away, againſt the peace of our 

ſaid lord the king, and againſt the form of the ſtatute in that caſe made and 

provided , hereupon it was commanded to the ſheriff,” that he ſhould not onut, (Proceſs'to 

& c. but cauſe them to come to anſwer. And afterwards, to wit, on the Tueſday anſwer.) 

aforeſaid next before the feaſt of St. Matthew the apoſtle, in the year aforeſaid, (Traverſe.) 

before the aforeſaid juſtices, came the aforeſaid J. L. R. M. and T. L. in their 

proper per ſons, and having had the hearing of the indictment aforeſaid, ſeve- 

rally jay, that they are thereof not guilty, and of this they put themſelves upon 

the country; and A. M. who for our lord the king in this behalf proſecutes, in 5 

like manner, Xe. Thereſore let there come thereupon a jury before the juſtices 75 

of our ſaid lord the king, aſſirned to keep the peace in the county aforeſaid, Ju 

and alſh to hear and determine, &c. at the ſeſſions of the peace at e. 

on the Tue ſday next after the Epiphany of gur lord then next to be holden, 

And who, &c. To recognize, &c. Becauſe as well, &c. The ſame day is given 

as well to the aforeſaid A. M. who proſecutes, & c. as to the aforeſaid J. L. 

R. M. and T. L. Sc. To which ſcſſions of the peace holden at W. aforeſaid 

in the county aforeſaid, on the aforeſaid diy, &c. befrre and their aſſh- 

ctates, juſtices of our ſaid lord the king, aſſigned to keep the peace in the county 


— — 


ment.) 


agforeſaid, and alſo to hear and determine divers felonies, treſpaſſes, and other 


miſdemeanors in the ſame county committed, came as well the aforeſaid, A. M. 
who proſecutes, &c. as the aforeſaid J. L. R. M. and T. L. in their proper 
perſmms. And the jurors aforeſaid, by the ſheriff of the county aforeſaid for this (Verdict 
impanelled, and demanded, to wit, A. B. C. D. Sc. likewiſe did come, who \ ellen, 
to ſay the ruth concerning the premiſſes being tried and ſworn, ſay upon heir 


_ oath, that the aforeſaid J. L. R. M. and T. L. are guilty, and every of them 


is guilty, of the treſpaſs, contempt, and riot aforeſaid, in the imdittment afore- 
ſaid „ & manner and form as againſt them 15 above Suppoſed. 
Therefore it is conſidered by the court, that the aforeſaid J. L. R. M. and L. L. 
be taken to ſatisfy our lord the king of their fines, by occaſion of the treſpaſs, (Judgment. 
ST contempt, 


(Style of the 
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832 Traverſe. 


contempt, and riot aforeſaid. Which J. L. R. M. and T. L. then and ther, 


_ 9 preſent in court, prayed that they to 4 fine with our faid lord the Ring, by the 
Fine aſſeſ. occaſion aforeſaid, may be admitted ; and thereof they pri them/elyes ſeverally 
ſed.) upon the mercy of our lord the king. And the fine of the ſamę J. L. by the 
juſtices aforeſaid is aſſeſſed at 21. 6s. & d. and the fine of the fameR. M. i, 
aſſeſſed at 20s. and the fine of the ſame T. L. is afſeſſed at 5 l. of good and 
lawful money of Great Britain, ts the uſe and behoof of our /atd lord the king, 
Lamb. 543. OL) 
TO 4. Every defendant indicted for 4 miſdemeanor, ſhould give full eight 
days notice of trial to the proſecutor, before the aſſiges, if the trial is to be 


al. 8 
* there, if at the ſeſſions, it is uſual to give two or three days notice. Cy. 
Circ. 20, 48. 


Lreaſon. 


Meaning of REASON, according to lord Cokz, is derived from trabir, to 
the word betray ; and trabion, by contraction treaſon, is the betraying it. 
treaſon, ſelf. 3. Inf. 4. 
Treaſon, generally ſpoken, is intended, not of petit treaſon, but of 
high treaſon only. 1 H. H. 316. 
Power of 2. Notwithſtanding that treaſon and miſpriſion of treaſon are not with. 


| Juſtices of the in the letter of the commiſſion of the peace, yet inaſmuch as they are 


peace therein, againſt the peace of the king, and of the realm, any juſtice of the peace 
may, either upon his own Knowledge, or the complaint of others, cauſe 
any perſon to be apprehended for any ſuch offence. And ſuch juſtice 
may take the examination of the perſon ſo apprehended, and the infor- 
mation of all thoſe who can give any material evidence againſt him, and 
put the ſame in writing; and alſo bind over ſuch who are able to give 
any ſuch evidence, to the king's bench, or. gaol delivery, and cer- 
of his proceedings to ſuch court. 2 Haw. 39. n. 59. Hal. Pl. 168. 1 H. 
372. 

Bail. 7 95 having committed the offender (for he is by no means bailable 
by juſtices of the peace, 3 Ed. 1. c. 15. 2 Haw. 99. u. 155.) it may be 
adviſeable for him to ſend an account immediately, of all the particulars, 

to a ſecretary of ſtate. 
4. By the ſtatute of the 25 Ed. 3. f. 5. c. 2. (which lord Hale calls 
a ſacred act; and lord Coke an excellent act, and the king who made it a 
Bleſed king, and the parliament 2 parliament;) All treaſons which 
had been uncertain before, were ſettled. Which act, by the 1 Mar. 
e 1. c. 1. is reinforced, and again made the only ſtandard of treaſon; 
and all ſtatutes, between the ſaid ſtatutes of the 25 Ed. 3. and 1 Mar. 
which made any offences high or petit treaſon, or "nifpriffon of treaſon, 
are abrogated ; ſo that no offence is at this day to be eſteemed high treaſon, 


Treaſon by 
the 25 Ed. 3. 


unleſs it be either declared to be ſuch by the faid ſtatute of the 25 Ed. 3. 


or made ſuch by ſome ſtatute ſince the 1 Mar. 2 
| n 


=, = 
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ZTreaſan, 
And therefore I ſhall firſt conſider fuch offences as are high treaſon 


within the ſaid ſtatute of the 25 Ed. 3. and then ſuch as are made treaſon 


by ſtatutes fubſequent ta the ſaid ſtatute of the 1 Mar. 
, 4 words of the ſtatute of the 25 Ed. 3. as to this matter, are as 
OUOW +4 ; 

Whereas divers opinions have been before this time, in what caſe treaſon. ſhall 
be laid, and in what not ; the king, at the requeſt of the lords and commons 
hath made a declaration in the manner as hereafter follaweth ; that is to ay, 
When a man doth compaſs or imagine the death of our lord the king, or of our: 
lady his queen, or of their eldeſt ſon and heir; or if a man do vialate the king's 
companion (that is his wife, 3 /n/t, 9.) or the king's eldeſt daughter un mar- 
ried), or the wife of the king's eldeſt jan and heir ; or if a man do leuy war 
againſt our lord the king in hit rea m, or be ad herent to the king's enemies in his 
realm, giving to them aid and comfort in the realm, or elſewhere ; and thereof be 
probably (proveablement, proveably) attainted of open deed, by the people of 
their condition. And if a man counterfeit the king's. great or privy ſeal, or his 
money ; and if” a man bring falſe money into the realm, counterfeit to the money 
of England, knowing the money to be falſe ; and if à man /lay the chancellor, 
treaſurer, or the king's juſtices of the one bench or the other, juſtices in eyre, or 
juſtices of aſſixe, and all other juſtices aſſigned to hear and determine, being in 
their places, doing their offices. | 

And by the ſtatute of the 1 Mar. fe. 1. c. 1. (which lord Hale calls 
another excellent law) No act, deed, or offence being by act of parliament made 
treaſon, by words, writing, ciphering, deeds, or otherwiſe whatſoever, ſhall be 
adjudged to be treaſon, but only ſuch as be declared 2 aid ſtatute of the 
25 Ed. z. And this (he ſays) at one blow laid flat all the numerous 
treaſons at any time, enacted ſince the 25 Ed. 3. 1 H. H. 308. 


open deed] Lord Coke (3 Int. 14, 140.) ſeems to be of opinion, 
upon the ſaid act of the 25 Ed. 3. that bare words are not a ſufficient 
overt act or open deed, whereby to convict a perſon of treaſon ; but that 
they are miſpriſion of treaſon only. So alſo lord Hale (1 H. H. 111, 
118. and eltewhere throughout) ſeemeth to think, that words, un- 
leſs put into writing, are not regularly an overt act. But Mr Hawkins 
(1 Haw. 39. n. 57.) argues the contrary, and amongſt other reafons for 
his opinion, he obſerves, that to charge a man with ſpeaking treaſon 1s 
unqueſtionably actionable, which could not he, if no wards could 
amount to treaſon : alſo, that as in caſe of felony, he who by command 
or perſuaſion induceth another to commit felony, is an acceſſary in fe- 
lony, ſo he who does the ſame in treaſon, is a principal traitor (there be- 
ing no acceſſaries in treaſon, but all being principals) ; and yet ſuch per- 
ſon doth no act but by words. 2 | 
And it has been the conſtant practice, ever ſince the revolution at leaſt, 
where a perſon by treaſonable diſcourſes hath manifeſted a deſign to mur- 
der or depoſe the king, to convict him upon ſuch evidence. And in 
Lowick's caſe, Holt Ch. J. declared, that expreſs words were not dre e 


to convict a man of high treaſon 3 but if from the tenor of his line 
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Judgment, 


Treaſon. 


the jury is ſatisfed he was engaged in a deſign againſt the king's life this 
18 auttctent to convict the = Read 1 RE 146. 4 ; 

5. Offences made treaſon ſince the 1 Mar. are as follows: 

© (1) With regard to the pretender——By the 6 Ann. c. 7. If any per- 
ſon ſhall by writing or printing affirm, that the pretender hath any right 
to the crown, or an: other perſon otherwiſe ha an according to act of 
parliament, he ſhall be guilty of high treaſon. And if any perſon ſhall 
by preaching, teaching, or adviſed ſpeaking affirm the fame, he ſhall in- 
cur a præmunire. 

But no perſon ſhall be proſecuted for words, unleſs oath be made 
thereof before a juſtice in three days; and the proſecution be within 
three months; and the conviction on the oath of two witneſſes. | 

And by the 2G. 1. c. 4. The pretender and all his adherents and 
abettors hall ſtand convicted and attainted of high treaſon, and ſuffer 
pains of death, and incur all forfeitures as traitors convicted and at- 
tainted of high treaſon. 

If any ſubjects of Ireland ſhall hold any intelligence or correſpondence 
in perſon, or by letters, metlages, or otherwiſe, with the pretender, or 
with any perſon employed by him, knowing ſuch perſons to be ſo em- 
ployed, or ſhall remit or pay any money for the uſe or ſervice of the 
ſaid pretender, knowing ſuch money to be for ſuch uſe or ſervice; 
fuch perſons ſo offending, bein if lily convicted, {hall be adjudged 
guilty of high treaſon, and tha ſuffer and forteit as in caſes of high 
treaſon. 

Alſo by the 19 G. 2. c. 1. If any ſubjects of Ireland, ſhall within this 
realm or without, hold any correſpondence in perſon ' or. by letters, 
meſſages, or otherwiſe, with the eldeſt ſon, or other ſon or ſons of the 
pretender, or with any perſon employed by any of them, knowing 
ſuch perſons to be ſo employed, or ſhall remit or pay any money, or 
receive any money with intent to remit or p?y the ſame, for the uſe or 
ſervice of any of them, knowing ſuch money to be for ſuch uſe or ſer- 
vice, ſuch perſons ſo offending, being convicted, ſhall be adjudged to be 
guilty of high treaſon, and ſhall ſuffer and forfeit as in caſes of high 


treaſon. 
(2) Offences in relation to the coin, are made treaſon by many ſtatutes; 


which are treated of in title Coin. 
(3) Alſo there are many offences made treafan; with regard to the 


popiſh uſurped juriſdiction ; which are treated of under title Popery. 
14. In high treaſon, as hath been ſaid before, there are no acceſlaries, 


but all principals; and therefore whatſoever act or conſent will make a 


man acceſſary to a felony before the act ny” the ſame will make him a 


Popes, in caſe of high treaſon. 3 Inf. 9. | 

. The judgment for high Wend (not — to the coin) is, That 
he that be carried back to the place from whence. he came, and from 
thence to be drawn to the place of execution, and be there hanged by the 
neck, and cut down alive, and that his entrails be taken out, and burnt 


before: his face, and his head cut off, and his body. ed into four 


quarters, and his head and quarters diſpoſed of at the king's pleaſurc. 
2 Haw. 443. u. 629. Wi 
e 


Treaſen. 835 | 
The judgment of a woman for high treaſon, is to be drawn and burnt. i 
16. In the faid judgment is implied? forfeitute of lands and goods to poferre; - 


the king, loſs of dower, and corruption of blood. 3 Hf. 211. 


Petit treaſon. 


Lag ; ile: ON i 91 619 15030 Nun Io 0 i 3 4 
ert el Ante 74 191 Atti gf 03 fort 51605] 1; 1719! ou A 1 35 | 1 
1. Moreover, there is another manner of treaſon, when, a ſervant Nayeth. his a eb. | 
maſter, or a wife her huſband ; or when a man ſecular or religious /layeth his What. 4 
prelate, to vum be abel, faith apd phedience., 1.25 Ed. 3. ft. 5. c. 2. 4 
High trealon is againlſ che king, petit treaſon, againſt the ſubjects. ſ- 
2. No perſon ſhall be convicted of petit treaſon, but on the oath of two Two wit- [| 
witneſſes, or. cnfeſſion. En. „. 1 Ed. 6. c. 12. ſe 22. neſſes. j 
| | : y, ' 3 $5 8 1 - k 733 « ; 4 * b LAY 4 
3; The jpagmept 269nks man. for pejit treaſon is, that he ſhall, be 11, vue it, 
drawn to'the place of execution, and there hanged by the neck till he be 4 


the fee), and, of goods; Ils of dower; and corruption; of blood. 2 ll 
* 55 on {1 
5. Although there can be no acceſſaries in 2 treaſon, yet in petit a... 1 
Irn * WM £2.47 7 | tg . 14 14 5 lary. 
treaſon there may be acceſſaries both before and after. 3 Int. 217. 


And acceſſaries before the fact are ouſted of clergy, by ſeveral ſtatutes; 
„ but acceſſaries after the fact have their clergy in all caſes of petit treaſon, 
for no ſtatute takes it from them. 2 H. H. 342. | 


Milpriſon of treaſon. 


| 1. Miſprifion cometh of the French word meſpris, which properly ſig- Miſpriſion, 
nifieth negle& or contempt : And miſpriſion of treaſon, in legal under- what. 

| ſtanding, when one knoweth of any treaſon, though no party or con- 

ſenter to it, yet conceals it, and doth not reveal it in convenient time. 3 


| . 36. 1H. H. zn. £ t! i 2 | . 
2. The judgment of miſpriſion of treaſon is, to be impriſoned during Judgment. 

— life, to forfeit. all his goods for ever, and the profits of his lands during 
i lie, 3... % 203 0 B00 2173, | | 
vu 23. Every man therefore that. knoweth a treaſon, ' ought with all ſpeed Caution. 

to reveal it to the king, his privy council, or other magiſtrate. H. P!. 
| 127. 
| | . But it ſeemeth that miſpriſion of petit treaſon is not ſubject to the Miſpriſion of 
judgment of miſpriſion of high treaſon, but only is puniſhable by tine petit treaſon, 
and impriſonment, as in the caſe of miſpriſion of felony. 1 H. H. 375. 
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Tresſure 
trove, what. 


Taking trea- 
ſure trove, 
not felony. 


But finable. 


The coroner 
may inquire 
thereof. 


Alſo the ſhe- 
riff in his 
torn, 


Treaſure found, 


JUREASURE: trove, or treaſure found, is, where any gold or filver, 

in coin, plate, or bullion, hath been of ancient time hidden, whereſaever 

it be found, whereof no perſon can prove any property, it doth belong to the king, 
or to ſome other by the king's grant, or preſcription. 3 Inſt. 132. 


Gold or filver] For if it be of any other metal, it is no treaſure ; and 
if it be no treaſure, it belongs not to the king, for it muſt be treaſur: 
trove. 3 Inf. 132. an 


Wherefoever it be found] Whether it be of ancient 5 hidden in the 
ground, or in the roof or walls, or other part of a caſtle, houſe, building, 
ruins, or elſewhere, ſo as the owner cannot be known. 3 f. 132. 


Belong to the king] The reaſon whereof is a rule of the common law, 
that ſuch goods 'whereof no perſon can claim any property, belong to 
the king; as wrecks, ftrays, and the like. 3 Tn. ki fo 8 ” 

2. Larceny cannot be committed of ſuch things whereof no man hath 
any determinate property, though the things themſelves are capable of 
property, as of treaſure trove, ' or wreck till feized ; though he that hath 


them in point of franchiſe, may have a ſpecial action againſt him that 


takes them. 1 H. H. 510. 5 CF 

3. The puniſhment for concealment of treaſure trove, is by fine and 
impriſonment. 3 Int. 133. BE e 

4. And it belongeth to the coroner to enquire thereof. 3 Inf. 133. 

Concerning which it is enacted by the 4 Ed. 1. ft. 2. that @ coroner 
being certified by the king's bailifft, or other honz/t men of the country, ſhall ge 
to the places where treaſure is ſaid to be found. And it is further enacted in 
the ſame ſtatute, that the coroner aught to inquire of treaſure that is found, 
who were the finders, and likewiſe who is ſuſpected thereof ; and that may be 
well perceived, where one liveth riotou/ly, haunting taverns, and hath done jo 
of long time; herenpon he may be attached for this ſuſpicion, by 4, or 6, or more 


Pledges, if he may be found. 


lo it ſeemstto be agreed, that all ſeizures of treaſure trove, belong- 


ing to the king, may be inquired of in the ſheriff's torn : But it ſeems 


ueſtionable, whether a preſcription in a court leet to inquire of ſuch 
Linary belonging to the lord of it, being a ſubject, be good or not, 
fince it is againſt the general rule of the law, for the leet to take cog- 
nizance of treſpaſſes done to the private damage of the lord, becauſe that 


would make him his own judge. '2'Haw. 67. n. 105. 
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Treaſurer. 


che act 33 C. 2. c. 13, As often as any vacancy ſhall happen by 
the death, miſbehaviour, or reſignation of any county-treaſurer in 
this kingdom, the juſtices of the peace for ſuch county, at the general 
quarter ſeſſions which ſhall be held for ſuch county next after ſuch vacan- 
cy, on the firſt day of ſuch quarter ſeſſions, ſhall appoint a proper perſon 
to ſerve as treaſurer of ſuch county, who ſhall before the next going 
judges of aſſize for ſaid county, enter into a recognizance in the ſum of 
one thouſand pounds, and procure two ſuflicient ſureties, who ſhall enter 
into a recognizance in the ſum of five. hundred pounds each. 

The condition of which recognizance to be, that ſuch treaſurer ſhall, 
at every aſlizes, unleſs prevented by ſickneſs, or unavoidable neceſſity, 
juſtly account upon oath, in the uſual manner, for ſuch public money 
belonging to ſuch county, as he ſhall have received or paid ſince the fore- 

oing aflizes ; and that ſuch treaſurer, his heirs, c. ſhall upon the 
death, c. of ſuch treaſurer, pay and hand over ſuch balance of money 
as ſhall appear to be due by ſuch treaſurer ; and alſo all the books, papers, 
and records of ſaid county, to his ſucceſſor in ſaid office, when appointed 
as aforeſaid, which recognizances ſhall remain in the hands of the clerk 
of the crown, to be kept among the records of ſuch county. 
No perſon being treaſurer of any county, ſhall, during his continuance 


in ſaid office, be capable of being clerk of the crown of the ſaid county, 


or exerciſe the office of juſtice of the peace, or be on a grand jury for 
ſuch county, for which he is a treaſurer. ; | 

When any perſons intitled to receive publick money, ſhall apply to the 
treaſurers, the {aid treaſurers ſhall, without delay, pay to ſuch perſons the 


whole of what he and they ſhall be intitled to receive, without any de- 
duction whatſoever ; and if he ſhall refuſe to do ſo, upon complaint 


made thereof upon oath before the next going judge of aſſize, ſuch 
judge ſhall lay a fine upon ſuch treaſurer ſo refuſing, not exceeding ten 


pounds. 
f 
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of the places within the which they 


Uagrants, 

I. Impotent beggars. 

IT. Strong beggars. 

II. Incorrigible rogues. 

IV. Strolling vagabonds and idlers. 

V. Penalty for not apprebending. 

VI. Penalty for lodging vagrants. 
VII. Refcurng vagrants. 

VII. Search for vagrants. 

IX. Tranſporting vagrants. 

X. Diſcharging yagrants. 
XI. Beggars and vagrants in Dublin. 


I. Inpotent beggars. . 


I. B the act 33 Hen: 8. e 1. c. 15. The juſtices of the peace of al 
the ſhires, and all other juſtices of peace, mayors, ſheriffs, bailiffs, 
and officers of every city, borough, or franchiſes, within the limits of 


their authority, ſhall divide themſelves within the ſaid ſhires, c. where- 
of they be juſtices or officers ;' and ſhall make diligent fearch and inquiry 
of all aged and poor and impotent perſons, which of neceſſity be com- 


pelled tg.live by alms within the limits of their diviſion ; and upon ſuch 
ſearch the ſaid juſtices, mayors, ſheriffs, bailiffs, and other officers, every 


of them within their limits whereunto they be divided, ſhall have au- 


thority to enable to beg within ſuch city, town, parifh, or other limits, 


as they ſhall appoint, ſuch of the ſaid impotent pertons which they ſhall 
think. moſt. convenient within the limits of their diviſion, to live of the. 


charity and alms of the people, and'to give in commandment to every 
ſuch aged and impotent beggar, by them enabled, that none of them 
ſhall beg without the limits to them ſo appointed, and ſhall alſo regiſter 
the names of every ſuch impotent beggar by them appointed, in a bill 
of roll indented, the one part thereof to remain with themſelves, and 
the other part to be certified before the juſtices of the peace at the next 
ſeſſions to be holden within the ſaid ſhires, cities, towns, or franchiſes, 


to remain under the keeping of the cu/tos rotulorum. /. 2. 


And the ſaid juſtices, mayors, bailiffs, and other officers, as they be 
divided, ſhall have authority to make ſeals to be engraved with the names 
| all appoint and limit every ſuch 
impotent perfon to beg, and commit the faid ſeals to the cuſtody of ſuch 
as they ſhall think convenient; and ſhall make and deliver to every fuch 
impotent perſon by them enabled to beg, a letter containing thT name of 
ſuch impotent perſon, and witneſſing that he is authorized to beg, and the 
limits within which he is appointed to beg, the ſame letter to be ſcaled 
with ſuch of the ſaid ſeals as ſhall be engraved with the names ” the 

| Imit 


— 


5 Uagrants. 
limit wherein ſuch impotent perſon ſhall be appointed to beg in and to 
be ſubſcribed with the name of one of the ſaid juſti:es or officers above- 


If any ſuch impotent perſon, ſo authorized to beg, do beg in any other 
place than within ſuch limits that he ſhall be aſi ned unto, the juſtices 
and all other the King's officers {hall by their diſcretions paniſh all ſuch 
perſons by impriſoninent in the ſtocks, by the ſpice of two days and two 
nights, giving them but only bread and water, and after that cauſe 
every ſuch impotent perſon to be ſworn to return ag ein without Azlay 
to the town, parifli, or franchiſes, where they be nithorized to beg in. 
2, No ſuch impotent perſon ſhall beg within any part of this realm, 
except he be authorized hy writing under ſeal as is above ſuid; and if any 
ſuch impotent perſon be vagrant and go a begging, having no ſuch letter 
under feal as is above ſpecihed, the conſtables, and all other inhahitants 
within ſuch town, or pariih where ſuch perſon thall beg, ſhall cauſe every 
ſuch beggar tobe taken and brought to the next juſtice of peace or high 
conſtable of the hundred. 3. l 399 f | 
And the ſaid juſtice or high conſtable ſhall command the ſaid conſtables 
and other inhabitants which ſhall bring before him ſuch beggar,” that 
they ſhall ſtrip him naked from the middle upward, and cauſe him to be 
whipped within the town where he was taken, or within ſome other town 
where the juſtice or high conſtable ſhall appoint, if it ſhall»ſeem to the 
diſcretion of the ſaid juſtice, or high-conſtable. that it be convenient fo to 
puniſh ſuch beggar to him brought, and if not, then to command ſuch 
beggar; to be ſet in the ſtocks in the town or parith where he was taken, 
three days and three nights, there to have only bread and water; and 
thereupon the ſaid juſtice or high conſtable ſhall limit to him a place th 
beg in, and give to him a letter under ſea} in form above remembered, 
and ſwear him to depart arid: repair» thither immediately after punith- 
Wend 31M 1 1 rn j 2 N08 2141 5 ; 3 a e E150 F356 d 
3. Every letter to be made by the authority of this att, whereby any 


a # > 3s 


impotent beggar ſhall be authorized and ailigned to beg, ſhall be made in 


this form enſuing. /. 12 


T Kanc. ſſ. C;: Momofand' ut A. B. Dale for reaſonable conſidera- 


ties" is licenſed' to beg within the hundred vf P. K. und L. in the ſaid county. 
Given under the: fal that limit. Tal die & anno. ENS e e e 


4. And every ſuch letter that ſhall. be made and delivered e yr fþ 
gar or vagabond, after he hath been whipped by authority of this act, 
ſhall be made in this wiſe following rg. 


Kent g IB. cohiaped for a 'vagrant ſtrong borgar,” at Dale in the aid 
county; arcordingi tu the law the 22d daj of July in'the 23d year gf ring 
Henry the eighthy\ dcr o/figned to paſs forthwith and direftly from thence to 
Sale in the county.of Middleſex, <where he ſaith he was horn, or where:be lajt 
divelled by the time of three years, and he is limited to be there within 14 days 
next enſiuing at his peril, or within ſuch number of days as to him {hall be 


a Q 2 : Jimited 
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limited by the diſcretion of the maker of the ſaid letter, in witne/s where, 
the ſeal of the limit of the ſaid place of his puniſhment hereunto is ſe. "I 
5. Every ſuch letter ſhall be made at the equal coſts of ſuch of the ſaid t. 
juſtices, mayors, ſheriffs, bailiffs, and other officers, within whoſe juriſ. 1 
dictions the ſaid beggar or vagabond ſhall be whipped or limited to beg in, ci 
and ſhall be ſubſcribed with the hand of one of the faid juſtices, mayors, Ol 
ſheriffs, bailiffs, or other officers, in this form following. /. 14. 1 
Per me A. B. unum juſticiariorum pacis, or majorem civitatis, or ballivun 1 
ville, or conſtabularium talis hundredi, or elle in like form in Engliſh, ha 


I. Strong beggars. 
By the at 33 H. 8. G. 1. c. 15. If any perſons able to labour, be taken 


in b-gging, or if any man or woman able to labour, having no land, in 
maſter, nor uſing any lawful merchandiſe, craft, or myſtery, whereby v 
he might get his living, be vagrant, and can give no reckoning how he th 
doth lawfully get his living, it ſhall be lawful to the conſtables, and all pa 
other officers and ſubjects, to arreſt the ſaid vagabonds and idle perſons, IL 
and them bring to any of the juſtices of peace of the ſame ſhire or liberty, pa 
or elſe to the high conſtable of the hundred, Sc. within which ſuch per- | 
ſons ſhall be taken ; and if he be taken within any city or town-corpo- er 
rate, then to be brought before the mayor, ſheriffs, or bailiffs of ſuch pr 
town-corporate. /. 4. [4] F in 
And every ſuch juſtice, c. by their diſcretions ſhall cauſe every ſuch th 
idle perſon to be had to the next market-town, or other place where the co 
ſaid juſtices and other officers, Wc. ſhall think moſt convenient, and there of 
to be tied to the end of a cart naked, and be beaten with whips through- in 
out the market- town or other place, till his body be bloody by whipping, or 


and after ſuch whipping had, the perſon ſo puniſhed, by the diſcretion of 
the juſtice, &c. ſhall be injoined upon his oath, to return without delay 
in the next and ſtrait way to the place where he was born, or where he 
laſt dwelled by the ſpace of three years, and there to put himſelf to 
labour. 
Every perſon fo ordered, ſhall have a letter ſealed with the ſeal of the ſel 
hundred, city, borough- town, or franchiſe wherein he ſhall be puniſhed, 7 


witnefling that he had been puniſhed according to this ſtatute, and con- Cr 
taining the day and place of his puniſhment, and the place whereunto he led 
is limited to go, and by what time, he is limited to come thither, within ten 
which time he may lawfully beg by the way, ſhewing the ſame letter, and cal 
otherwiſe not; and if he do not accompliſh the order to him appointed 47 
by the ſaid letter, there to be taken and whipped ; and fo as often as any de- Pat 
fault ſhall be found in him, contrary to the order of this ſtatute, in every 50 
place to be taken and whipped, till he be repaired where he was born, or ſtre 
where he laſt dwelled by the ſpace of three years, and there labour for his 5 | 
in 


living without begging, as long as he is able ſo to do. / 5. 5 


— Wt. oe A 465 ak 36 6. 
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after ſuch whipping he 


Uagrants. 


If the perſon ſo 1 be an idle perſon, and no common beggar, 
N all be kept in the ſtocks, till he have found ſurety 
to go to ſervice or to labour, after the diſcretion of the ſaid juſtice, Qt. 
if by the diſcretion of the ſame juſtice or other officer it be ſo thought 
convenient; and the party ſo puniſhed be able to find ſurety, or elſe to be 
ordered and ſworn to repair to the place where he was born, or where he 
laſt dwelled by the ſpace of three years, and to have like letter, and fuch 
further puniſhment if he offend, : as is above appointed for the common 
ſtrong and able. beggars ; and ſo from time to time to be puniſhed till he 
labour, or otherwile get his living, according to the law. ais g! 


„ Incorrigible rogues, 228 


By the act 10 1 Car. 1. c. 4. For that many wilful people find- 


ing that they have children, have ſome hope to haye relief from the pariſh 
wherein. they dwell, and being able to labour, and thereby to relieve 


themſelves and their families, do nevertheleſs run away out of their 


pariſhes, and leave their families upon the pariſh ; all ſuch perſons ſo 
Weg away, ſhall be deemed to be incorrigible rogues, and endure the 
pains of incorrigible rogues. fg. 

And if either fuch man or whatan being able to work, and ſhall. threat- 
en to run away, and leave their families as aforeſaid, the ſame; being 

oved'by two ſufficient” witnefles upon oath,” before two juſtices of peace 
in the county where they dwell,” or whither they run; the faid perſon ſo 


threatening, ſhall by the ſaid juſtices of peace be ſent to the houſes of 


correction, unleſs he or ſhe can put in ſufficient ſureties for the diſcharge 
of the pariſh, there to be dealt with and detained as a ſturdy, and wander- 


* 


ol 


or at their quarter-ſeſſions, and not otherwiſe, 


ing rogue, and to be delivered by the juſtices at any of their meetings, 


IV. Strolling vagabonds and idlers. 

By the act 10 £9 11 Car. 1. c. 4. . 8. (1), All perſons calling them- 
ſelves ſcholars, going about begg ing 510 
(2) All idle perſons going about, either begging, or uſing any ſubtle 
craft or unlawful games or plays, or —_— themſelves to have know- 
ledge in phyfiognomy, palmiſtry, or other | 
tending that they can tell deſtinies, fortunes, or fuch other like fantaſti- 
cal imaginations. 12 li ain fee) 7'C Hi nos 57 F<) 2 179 2. 
() All perſons that be, or utter themſelves to be proctors, procurers, 
patent-gatherers, or collectors for gaols, priſons or hoſpitals. | '* 
(4) All fencers, bearwards, common players of interludes and min- 
ſtrels, wandering abroad. 328 

(5) Al juglers, and wandering perſons, and common labourers, able 
in body, and refuſing. to work for ſuch reaſonable wages as is taxed and 
commonly; given in ſuch parts where ſuch perſons dwell, not having liv- 
ing other wiſe to maintain themſelves. (6) Al 


1 


x 


40 


ke crafty ſcience, or pre- 


841 
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. (6) All perfems delivered out of 
ee {l;; > POT ff 53+ ng heb ; x 
Oo» b all wander abroad, pretending ing os by fire or other. 


(68) All ch 4 pritens thenſalves to be Exyptions, or Gander l in the form 
or attire of counterfeit. Egyptions. 

Shall be adjudged wogues, vagabonds, aid ſturdy beggars, and ſhall 
ſuſtain ſuch —1 ts as are appointed by a ſtatute made in the three 
zand /thirtiothqyear-o6 king! Hen+y the eighth, c. x5.) in this kingdom 
againſt vagaboindsi; dot be otherwiſe dealt withal ly ſending: them to the 
houſe of correction in the county where they ſhall be found, as to the 
juſtices of the peace af {ad oo, or to any one of them, {hall be 

thought fit. 
And by the To & 11 Car.-1. C16. If apy. erſon that hath no means 
of Ry of il Auen or 'Tufficient, means « of ſupport. from his parents 
and Kindred, walk WE 355 the county with their oſterers or 
kindred and "the! Or ſha [co ther, Iodg dge, or eels themſelves, their follow- 
ers, their karſes, or hike g. grey hoy nds upon the inhabitants; F or {hall exact 
meat or drink: or money from them, or ſhall. crave any helps in ſuch fart 
as the poor people dare not deny the fame, for fear of ſome 1 e 


e or ſong to dy, wage upon. them, Me lan Worſe f inganyenjence tobe 
don 


Naa d bg; law ful for r Gery jultice of peace, and, the juſtices of aflize 


in keller Nees circuits, toapprehend or cauſe to be aPP prehended all ſuch 
perſons, and them to bind to their allegiances, or to, 


5 behaviour, 
an A 2 700 the ſaid perſons ta the common gaol of fa e county, until 
all find bonds by recognizange, with 80 go Laß | 

ich; juſtice: ” hat b all f a nds Or. recogniz- neces. ſo taken, at 
the next gekeral ſeſhons of the peace for the county where the ſame. mal 
be taken. 


And all ſheriffs, bailiffs, conſtables, provoſts, marſhals, and other ſub- 


jects, are required. to be aſſiſting to every juſtice of the peace, and juſtices 
of aſſize, in apprehending of the 1aid coſherers and wandering 1dlers, 
xhein theoyidhalt be: required upon pain of ſuch ſinesi t be ſet upon them 
for their neglect, as upon conviction before the juſticeg at their general 
ſeſſions of the peace, or before che juſtices 9 RN en 
ſhalt be ſet upon them for their dtauſt. IG Ig 10 e9r 0 
Alſo by-the 33. Hen. 8. J. Ling. 15. Stholags of: the uiiverſitles that 
2oiabout:begging mat being authorized! under the ſeal of the ſaid uni- 
verſities by the commiſſary, chancellor, or vice-chancelloro of the: ſame, 
and ulbfhipmen, pretencli ng. Iolles bf heir ithips/ and goods on the fea, 
going about the country begging;lwithout ſufhcient authority witneſſing 
theilame, hall bo 9 And . as-is above! rehearſed 
of ſtrong "Lis hes h maar bat. 
And all-proctors and Sdrakiigened gaing about ks ſufficient ag 
rity/ and al ot her idle perſons going about in any) country; or- abiding 
any xity or town, ſome'of: them uling:tHversqratey and: eg alu gefter 


_ Wok and ſome of them faining chte have kowiddge; 
* Phy ſic, 


gaols t that beg for their fees, or Other... 


| Uagrants. 
phyfic, phyſiognomy, palmiſtry, and other! crafty” ſciences; ſhall, upon 
examination before two juſtices of peace; whereof the one ſhall be of the 
worum, if he by proveable witneſs be found: guilty of any ſuch deceits, 
* puniſhed by whipping at two days together, alter the manner before 
rehearſed. e neee . 7/6 0d Of e.g) gut m to tflib vis; 
And if he eftſoons offend in any like offence, then to be ſcourged two 
days, and the third day to be put upon the pillory from nine of the clock 
till eleven before noon, and to have one of his ears cut off; and if he 


offend the third time, to have like puniſhment; with whipping, ſtanding 


on the pillory, and to have his other ear cut off. 


Juſtices of the peace have like authority in every liberty and franchiſe 
within their ſhires, where they be juſtices of the peace, for the execution 


of this act, as without, 


* * 4 
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V. Penalty for not apprebinding., 


- ; 8 3 3 2 Th ? , . =” 

Oh Ef 3.051 FI ZIL $11 o. Fi Deen 
B the f J atutc 334 Jen, 8. fo Fo - 177 And that th ie juſtices of 10 
peace ſhall have authority within the limits of their commiſſionꝭ, to ig: 


quire of all mayors, bailiffs, conſtables, and other officers and perſons | 


that hal be neghgent in cxpeuting „ ©. OG * 
And if the conſtables and inhabitants where any ſuch impotent perſon. 


 Rrong beggar doth ber contrary ta this atute, he negligent, and taks, 
not every, ſuch beggar, and order and. puniſh every. ſuch beggar as ls 5 


above limited, the townſhip or pariſh where ſuch. default ſhall, De, 

forfeit for every ſuch impotent beggar that ſhall be fuffered to beg 
within the ſaid townſhip or pariſh, not being taken, ordered, and puniſhed, 
according to this ſtatute, 35. 4d. and for every ſtrong beggar 6s. 8d. the. 


one half of which forfeitures to be to the king, and the other half to him, 


that will ſue for the ſame, before the juſtices in their general ſeſſions, 
within the ſhire or liberty here ſuch default ſhall happen. 

And all juſtices of peace ſhall have authority as well to hear and deter- 
mine every ſuch default by preſentment, as by ſuch information, and upon 
every preſentment, and every ſuch information, to make proceſs by 
diſtreſs againſt the: inhabitants of ſuch town and pariſh where any default 
ſhall he preſented, or ſuppoſed by. fuch information, by authority of. 


Which diftreſs the ſnleriff or other officer ſhallidiftramthe goods of ſuch 


one or two of the inhabitants, as he may have knowledge were moſt in 
default, in the execution of this act; and the ſaid diſtreſs retain, tillthey 
ſind ſurety to appear at the next ſeſſions limited in their faid diſtreſs. 
And in caſe they appear, and confeſs the default, or elſe if they tra- 
verſe the preſentment, and it be tried e by. verdict, or deny 
the information; andi it be proved againſt them 1 ſufficient witneſs, the 
ſid juſti ces in their ſeſfions ſball aſſeſs the ſines aftbm the rates aboveſaid, 


and make proceſs for the levying. of the ſame, by diſtreſs. of the inhabi- 
tants Of fſuch towns or pariſics.wwhere ſuch default ſhall! be tried or 
proved. 5 Af YET 10 EAD Y 
And every ſuch fine, if it grow by preſentment, to be only to the 
kingtswls, und if by information, the moiety thereof to be to him that 


And 


purſueth the information, and the other moiety to the king's ule. 
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the King, as b 


to do. 


F -- Qs) » 


Vagrants. 


And if any. ſueh perſons diſtrained, appear not at the day and place 
contained in ſuch, difireſs, then upon the return of the ſheriff or other 


oſier that ſuch, perſons were'diſtrained, every ſuch perſon, at the firſt di. 


refs hall love god. and at the ſecond 65. 84, and ſo to be doubled upon 
every diſtreſs in ſuch caſes to be awarded, till appearance may be had by 
one of the inhabitants of ſuch town or parifh to deny, traverſe, or con. 
feſs the preſentment or information exhibited againſt ſuch town or pariſh, 
that upon trial or, proof thereof the fines above limited. may be aſſeſſed 
and levied: of the inhabitants, as is above. 


1 * PF _ E * 
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4017/70 0 VI. Punnlty for lodging va granls. 


By the ſame ſtatute 33 Hen. 8. G. 1. c. 15. If any perſon give har. 
bour, money, or lodging, to any beggars able to Work, which order 
themſelves contrary t this ſtatute, every fuch perſon being ſufficiently 


f 


proved or preſented before wy oy of peace, ſhall make ſuch fine to 


as by the diſcretion 
be affelled. /. 9. . 5 . 
Provided, that it be lawful to every perſon being bounden by. reaſon of 


the juftices at their general ſeſſions ſhall 


£ 


any foundation or ordinance to give or diſtribute any money in alms, and 


alſo to every perſon at common .doles uſed at burials or .obits, to give and 
. diſpoſe in alms, any. money to perſons coming to ſuch alms or. doles, after 
like manner as they have been accuſtomed to do before the making of this 


æct, without any danger or penalty of this ſtatute. / 17. 


Provided, that it be lawful to all maſters and governors of hoſpitals to 
lodge and harbour any perſons of charity or alms, according to the foun- 
dation of ſuch hoſpitals, and to give money in alms, as they are bounden 


, 
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VII Reſcuing vagrants. 


And moreover, by the ſame ſtatute 33 Hen. 8. Fea. 6 1 5. If any per- 
ſon diſturb or let the execution of this act, or make reſcous againſt 


any perſon that ſhall endeavour for the due execution thereof, every ſuch 


perſon, for every offence, ſhall forfeit x00s. and have impriſonment at 
the king's-wilt ; the one half of which forfeit, if ſuch offence be com- 
mitted in any city or town-cerporate, to be to the mayor or other head 
officers, to the uſe of the commanalty of ſuch city or town-corporate. 


* ; 


And if it be committed out of the city or town-corporate, the ſaid one 


half totbe to the lord of the leet or lawday where ſuch offence ſhall be 
done, andithe other half of every ſuch forfeit to be to the king; for the 


which forfeit of 5. recovery ſhall be had by action in any of the king's 
courts, in which ſuits the defendants ſhall not wage their law, nor have 
any eſſoign or protection allowed. | by: 
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VII. Search for vagrants. 
By the act 10 ©& r1 Car. 1. c. 4. The ſaid juſtices of peace of every 
county, or any two-of them, twice in every year, and oftner if there be 
occaſion, ſhall aſſemble for the better execution of this ſtatute, and four 
or five days before their meeting, the ſaid juſtices ſhall by their warrant, 
command the conſtable of every barony, own, pariſh? vi ige, and Ham- 
let within the county, or ſo many of them as they ſhall cin fit, which® 
mall be aſſiſted with ſufficient men of the fame pldees, to make à generat 
privy ſearch in one night, for the finding out and\apprehending of rogues, 
vagabonds, wandering and idle perſons. ,. 7. A309 YT UG 
And fuch-as'they ſhall find and apprehend in che ſaid ſearch, ſhall be 
brought before the juſtices at their ſaid affembly; to be ptihiſhed accord- 
ing to a ſtatute made in the three and thirtieth year of king Henry the 
eighth 7 vagabonds, or by their Warrant to be ſent unto the 
houſes of correction within the ſaid county appointed, there to be de- 
livered unto the maſter, or to his deputy or aſſignee, to be ſet to- 
labour. n Ge 
At which times of meeting ſo to be held by the juſtices, the conſtables 
of the ſaid baronies, pariſhes, towns, villages, and-hamlets, ſhall appear, 
and there ſhall account upon oath in writing, what'rogues, vagabonds, 
and wandering and diſorderly perſons they have apprehended, both in the 
ſearch, and alſo between ſuch aſſemblies, and how many have been by 
them puniſhed, or ſent unto the houſes of correction. 7195 — 
Which if the ſaid conſtables ſhall neglect to perform, as alſo to convey 
fafely all ſuch rogues, with all other idle or diſorderly perfons,” at the 
charge of the conitablewick as by the juſtices warrants, fhall be ſent unto 
the houſes of correction in the fame county, they ffiall forfeit ſuch fur- 
peace ſhall be thought 


* * 
' * 


1 


ther fines and penalties, as by the ſaid juſtices of 
fit, not exceeding forty ſhilling for every offence. 


4 FC þ 
151 


IX. Tranſporting vdgrantr. 

f 5 | ings Dis logs ui acid Mat esl. 

By the act 6 Ann. r. 11. All looſe, idle vagrants, and ſuch-as-preten 
to be Iriſh gentlemen, and will nat work, nor betake themſelves to any 
honeſt trade or livelihood, but wander about demanding victuals, and 
coſhering from houſe to houſe, and alſo looſe perſons of infamous:hves 
and characters, ſhall, upon the preſentments of the grand juries at the 
aſſizes, and at the general quarter-ſeſſtons of the peace of the reſpective coun- 
ties where ſuch perſons frequent; and upon the warrants from the juſtices 
of aſſize, or ju/tices of the peace at their reſpedtive quarter ſeſſions N ne to 
e e ſhal 5e Kat on board her majeſty's fleet, or to ſome of 
der majefty's plantations in America, whither ſuch juſtices of 8 705 and 
Juſtices of the peuct at Beit general e, are authorized t 4599 
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ſuch perſons, unleſs they give ſufficient ſecurity to be of good be havi. b 
our. /. 1. | | = 
: arge a LA PTS 0 
This clauſe is altered by it. 9. G. 2. c. 6. ſ. 3. as to the power given ty . 
the grand juries, at the quarter. ſeſſion, of making preſentments of a 
-vagrants,. &c. and this act is continued by ſt. 29 G. 2. c. 8. for twenty 
-:1:088yarn We :1 11 1 ih! 4 n The tk” - 
JAE SHIT). Ya 1:54: Huy iel 8 Ar Ait 2-4 f 01 , 
By the act 96.2. c. 6. It ſhall not be lawful for the grand jury at a 
any general quarter ſeſſions of the peace to be held for any county, the ſt 
county of the city of Dahlia and county of Dublin exgepted, to make 1 
fuch preſentments, as by g. 6 Ann. c. 11, are allowed to be made; but 
all preſentments made by ſuch grand juries, except as before excepted, 
and all orders and warrants grounded thereon, ſhall be void. / 3. 
It ſhall be lawtul for every perſon preſented by any grand jury at the 
aſſizes, to traverſe ſuch preſentment ; -which traverſe ſhall be tried and de. 8 
termined. the. fame aſſizes in Which ſuch preſentments are made, in caſe - 
the perſons ſo preſented are then in cuſtody in the gaol of the ſaid county, 2 
or at the next enſuing aſſizes, according to the direction of the judge be- b 
fore whom ſuch preſentment ſhall be made. / 4. 2 
And in the mean time ſuch perſon ſo preſented and traverſing, ſhall = 
continue in gaol, unleſs he or ſhe ſhall give ſufficient ſecurity by recog- be 
nizance to be of good behaviour, before ſuch juſtices as ſhall be for that Ra 
purpoſe appointed, by order -of the court where ſuch preſentment is or 
Mads. :; = | r 3 1. f 
And in caſe the perſons ſo preſented ſhall be at large at the time of ſuch 0 
preſentment, the court ſhall award proceſs to iſſue againſt them; and if 121 
they ſhall be apprehended upon ſuch proceſs, or by warrant from any juſ- | ap) 
tice, of the peace of the county where ſuch perſons ſhall be ſo preſented, 1 
ſuch perſons ſo apprehended, ſhall be committed to gaol till the next * 
aſſizes, unleſs ſuch. perſons ſo taken ſhall give ſufficient ſecurity by recog- beg 
nizance to be of good behaviour, before ſuch juſtices of the peace as the Ns 
court at the time of awarding proceſs againſt them ſhall appoint for that bei 
urpoſe. ; 62 
, And in caſe ſuch perſons: ſo preſented and apprehended at the next 15 
aſſizes, ſhall be found in gaol, and cannot then give ſufficient ſecurity to oth 
be of the good behaviour, or in caſe of a traverſe, ſuch traverſe ſhall be ; 
found againſt them, ſuch perſon or perſons ſhall be ſent on board his ma- 8 
jeſty's fleet, or be tranſported to ſome of his majeſty's plantations in befi 
America. EDIRC ERS. colon 07 $9501 5 juſt: 
or e Jug Vries W C * bon 
5 X. Diſcharging vagrants. | 55 
By the act 2 G. 1. c. 17. The maſter and keeper of every houſe of keit 
correction or workhouſe, at every general quarter ſeſſions of the peace to ty 1 
be held for the county, city, or town, wherei, ſuch houſe. of correction Nie 
or workhouſe is, ſhall deliver to the juſtices at the ſaid quarter ſeſſions, an jy 


exact calendar, or an account of the names of every perſon in his cul- 
tody, 


of 
to 
Mn 
an 
- 
ly, 


faid warrant, until the next genera 


being leſs than fifteen in number, 
term;not, longer. than fc 
(DOR n e 


ing, ſuch beadle, bell hour, Or conſtable mall for every, fuc 
feit to the governors of the workhoule for the uſe of the laid 


8 


tody, in writing, and ſigned by him, together with the time when, and 


for what, and by whom committed to him, to the end the juſtices may in 


open court enquire into the cauſe oſ ſuch commitment, and the condition 
and circumſtances of each perſon, and either continue or diſcharge them, 
as ſhall ſeem to the court moſt reaſonable. 1 a3, vos noout mimt 152 
And every maſter or keeper of ſuch houſe of correction or workhouſe, 
failing herein, ſhall for every ſuch neglect forfeit ſive pounds to ſuch per- 
ſons as ſhall be in his cuſtody, and not returned by him in calendar as 
aforeſaid, to be recovered before the next goin juſtice Of aſſize in a 
ſumwary way, or at the next quarter ſeſſions in the county ef Dublin, by 
ea $0077-150 77 euOtG999S 5; Gr eat ire To n of 
5 5 ISO ty mr otitis N 2.544  SDoifl 516 v 
118 me THEM aff Oy di Gy iq By Mia 90110222. 
XI. Beggars and vagrants in Dublin. 8 
Nader. C ATa- 5 oo as 26253100 
By the act 19 C. 2. c. 21; % 11. Every beadle or bell. hour of each pa- 


riſh within the city or ſuburbs of Dublin, or the liberties therets adjoin- 
ing, and every conſtable within their reſpective, diſtricts, and every inha- 


ad . 
* 


bitant in any of the gariſhes aforeſaid, calling to; his or her aſſiſtance the 


beadle of the pariſh, or a, conſtable, ſhall, have authority to apprehend 


and bring before any one of the governors of the workhoule, or any one 
of his majelly's Juſtices, of the p 
t er iclle Vagabond, 


xace af, the ſaid city, any ſturdy 
beggar, ot oth that: fych beadle or bell-hour,: con- 
table or inhabjtant d, or be informed of, to be begging, ſtrolling, 


or frequenting any of the ſtreets or houſes, within the: faid city or 


ſuburbs, or the, liberties thereunto adjoining.” | 5 


And the faid governor or juſtice” of the peace re impowered, by war- 


rant ypc bis hand and {eal, to commit the {aid perſons who ſhall be fo 


apprehended and brought, before thqm, to the workhouſe, there to, he 
confined apd kept, to; hard labour, if be thaſl think fit to irc by. hs 
beggars or vagabonds ſhall bebrought and examined by the ſaid governors. 

And if the ſaid governors at tha next, general court of aſſembly, not 

and n SE ſhall lee, ſutlicient cauſe, th y. thall con- 
ſine ſuc Myr fy; beggars, gr Vagabond in the, faid workh naſe for any 
rm;not. | our, years, there, to be; kept to hard; labqur, gr 
otherwiſe employed, as they th Ardere,n.. mn ono VN bo 9nd! ot 

And if any beadle, bell-hour, or conſtable, fall when called or ſent 
for by any inhabitant aforeſaid, neglect or refuſe to apprehend and bring 
before one of the governors of the Paid workhouſe, or one of his majeſty's 
juſtices of, peace of the: ſaid city, ahy dir theggar, or other idle vaga- 
bond that ſhall be found begging or trolling in any of the ſtreets or 


ffence for- 
10uſe twen- 


ee, by (ft and | 


or conſtable or every füch 


goules within the faid city, or lybueÞs,y0x the d foie for 


; „„ > en ——— * — —— Je 
ty ſhillings ; to be recovered, in cafe of non-pay "by diſtreſs _an 
92 of the goods of ſuch offenders, by warrant under the hands of the 

governors preſent at any ſuch general court of aſſembly, or any five 


of them. ; 
5 R 2 Which 
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Which warrant they on complaint and proof made of ſuch neglect or re. 

8 are required to grant; and in caſe ſuch beadle, bell- hour, or conſta. 

le, hall not be able to pay the ſine impoſed upon them, ſuch beadle 
bell-hour, or conſtable, ſhall be ſubject to like penalties, as are by this 
act impoſed upon any beggars or vagrants. 

I any perſon ſhall be ſued for any thing done in purſuance of this act, 
the defendant may plead the general iſſue, We. ind it a verdict ſhall paſs 
for the defendant, or judgment be given againſt the plaintiff upon de. 

murrex, or the plaintiff be nonſuit, or SiCoptinuc, the defendant ſhall 
have double coſts. % i n i 

o writ of c.rtiorari ſhall ſuperſede -xccution, or other proceedings 
upon any order made by the /aid court of aſſiſtants, in purſuance of this 
act, but execution and other proceedings ſhall be had thereupon, any ſuch 
writ or allowance'thereof notwithſtanding. ＋ 13. 

By the act 2.3 G. 2. c. 11, / 10, Whereas ſeveral ſtrolling, beggars 
and vagrants Tabouritiy utider v#rious: diſorders, which render them ; not 
only offenſive to'the ſight; Hut Alſo dangerous to thec health of many of 
che inhabitants of the city of -Di/Bin, do daily refort tö, and beg alms in 
the publick ſtreets of the ſaid city, andthe hb rev Adj acent, it fall be 
Jawa] for any member of the court of affiſtants, App binted by the gover. 
nors of the workhouſe, by 2 3 we bs Rog mu ſeal, to commit 
every ſuch r and vagratt 35 thall be found within the tity of Dahl, 
ret ber ien there, 1 inthe ſeeral lie rtids of Shin ES ” 
Samt Porricht, Chr iN-church, UF Pombe:conPt ani ot e, to the'fand WOrk- 
Boner chifthone rin 19. 2752 n 

And if any three phyſicians or or fu eons attending g upon, vr being go- 
Pee of the {aid workliouſe, of which his maj wy s ſtate phyfician or 

n general to be Mays 77 Thall wirhih he Ack thirty ont days 
erty under their hands and {cls to the governors of the Jork nl, 
that ſuch beggars or vagrihts labdur öder any incurable diſorder, or 
under any diforder e to the inhabitants of the ſaid city, it ſhall 
be lawful for the ſai vernors of the workhouſe, or any five of them, 
dy warrant under their bands and feals, to confine ſuch beggars or va. 
grants, if 'curable, in any houſe appointed by the ſaid goveryors, or any 
He of them, within the aid city kel g purpoſe, until chey 'thall be 


cured of the diſorders they Hbous unger, & , An ſuch as art incurable, for 
t $1 


e avs 1 ” 


the ſpace of five years next after the d 
hah oh of 3: 52 245 * 28 (EY cap. as 
| k ils -:4d 3% =" 12 

1 K 0-10; [to $30 * one 99 ỹ 1 5 

en 2  Exandiqhtion of a vagrant.' | Yo Dog lo 22: in. 
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Who on his oath ſaith, That he was born at * and fn trace out the 


Ld 


hiſtory of his lite, ſo far forth as to aſcertain his lega place of ſettlement. ] 
A. 


Taken and ſgned the day and year above written, + 7 
before me the aboveſaid his mark, 
J. P. 


Warrant to the conſtable for whipping a vagrant. 


Dublin. {To the conſtable of - 


ORASMUCH as A. O. a rogue and vagabond, was this day found 

wandring and begging in the pariſh of in the ſnd county, not hav- 
ing obtained any legal ſettlement there, and was thereupon apprehended, and is 
now brought before me H———. R———. clerk, one .of the juſtices of our 
lord the king aſſigned to keep the peace within the ſaid county, that he may be 
puniſhed and dealt withal according to law : Theſe are therefore to command 
you to ftrip, or cauſe to be ſtripped, the ſaid A. O. naked from the middle up- 
wards, and to whip him, or cauſe him to be publickly whipped, at the cammon 
whipping pot in your ſaid (pariſh ; and afterwards to remove and convey the 
ſaid A. O. according to the directions of the paſs herewith delivered to you. 
Given under my hand and feal-at —— in the ſaid county, the — day 
. in the year hos FN 

n 


Commitment of a vagrant to the houſe of correction. 
1 1. 1 1 $ e . : i | C2 <ANEL 


« - 


| (To the conſtable of. in the ſaid county, and to the 
Dublin. y keeper of the houſe of correction at————in the ſaid 
5 county. | | | | . | ts ; : 


"\VORASMUCH , A. O. a rogue and vagabond, was this day found wan- 
daring and begging in the parthh of in the ſaid county, not having 

obtained any legal ſetilement there, and was thereupon apprehended, and is nu 

bruug ht before me R B , Clerk, one of the juſtices of our lord the 

king aſſigned to keep the peace within the ſaid county, that he may be puniſhed 
and dealt withal according. io law : Theſe are therefore tu command you "the aid 

conſtable, . carry the ſaia A. O. 10 the ſaid bnule of correction, and deliver bim 
to the ſaid keeper therenf, together. with this warrant: And 1 ds hereby commakd 

you the ſaid keeper to recerve the ſaid A. O. into your cuſtody in te ſuid hauſe of 

correction, and him there ſafely uo keep,until the next general quarter ions of 

the peace i be holden for the ſar county: And ſiaue you him ben there, ig ether 

8 this precept. een w:der my haaud and ſeal al 1 the ſaid caumy, 

3 5 8 gel f 


18. * 


day 0 in the year of the reign of 


FOR 


8 — 
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Marrant. 


F OR a warrant to ſearch for ſtolen goods, See Search Ular. 


rant. 
If a juſtice ſee a felony or other breach of the peace committed in his 


b he may in his own perſon apprehend the felon; and ſo he may 
by word command any perſon toapprehend him, and ſuch command i is 
a good warrant without writing : but if the fame be done in his abſence, 
then he muſt iſſue his warrant in writing. H. H. 86. 

Concerning which we will ſnew, 6 


T1 For what cauſes it may be granted. 

I. What is to be done previous to the granting of it. 
III. How far tt is grantable on 1 NP 

IV. The form of it. 


1. For what 7 it may be granted. 


There ſeems to be no doubt, but that a warrant may be lawfully grant. 
ed by any juſtice, for.treaſon, felony, or præmunire, or any other of- 
fence againſt the peace: Alſo it ſeems clear, that wherever a ſtatute 
gives to any one juſtice a juriſdiction over any offence, or a power to re- 
quire any perſon to do a certain thing ordained: by ſuch ſtatute, it im- 
pliedly gives a power to every ſuch juſtice to make out a warrant to 
bring before him any perſon accuſed of ſuch offence, or compellable to 
do the thing ordained by ſuch ſtatute; for it cannot but be intended, 


that a ſtatute giving a perſon quriſdiction Over an offence, doth mean alſo 


to give him the power incident to all courts, of compelling the party to 
come before him. 2, Haw. 84. 1. 134. 


J 


But in caſes where the king is no party, or wha no corporal puniſh- 


ment is appointed, as in caſes for ſervants wages, and, the like, it ſeem- 


eth that a /ummons is the more proper proceſs; and for default of appear- 
ance the eh may Weed 94! {0 indeed agents it is directed hi 
Pg ſt utes. 8 | \ 8. K Ky = . 


. W, hat 10 10 be de previo ous to . granting TY it. 


v Ati is convenient; wr net always neceflary, that the party "who de- 
mands c drr be firſt examined on bath, touching the whole matter 
whereupon the warrant is demanded; and that examination put into 
writing) © 1H Hi 2. 2 BO... vo . 

Or at leaſt it is lafe to bind him over to ive evidence; leſt after- 
wards When the offender ſhäll be apc ene or thilt furtendet him- 
ſelf, thegarty. that Prociire@tle warrant'be gone.  Dalt, c. : 469. * 
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III. How 


poi els 
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Warrant. 
| III. Howfar it is grantable on ſuſÞicion. 


Lord Hale proves at large, contrary to the opinion of lord Coke (4 Tn/?. 
177.) that a Juſtice hath power to iſſue a warrant to apprehend a perſon 
ſuſpected of felony, before he is indicted ; and that, though the original 
ſuſpicion be not in himſelf, but in the party that prays his warrant. 
2 H. H. 109—110, ASA | 

For the juſtices are judges of the reaſonableneſs of the ſuſpicion, and 
when they have examined-the party accuſing, touching the reaſons of 
his ſuſpicion, if they find the cauſes of ſuſpicion to be reaſonable, it is 
now become the juſtices ſuſpicion as well as theirs. 2 H. H. 80. 

And in another place ſpeaking of this opinion of lord Coke, he delivers 
himſelf ſeemingly with a kind of warmth not uſual to him: I think, 
ſays he, the law is not ſo, and the conſtant practice in all cafes hath ob- 
tained againſt it, and it would be pernicious to the kingdom if it ſhou!d 
be as lord Cote delivers it: for malefactors would eſcape unexamined 
and undiſcovered, for a man may have a probable and ſtrong preſump- 
tion of the guilt of a perſon, whom yet he cannot poſitively ſwear to be 
guilty. 1 H. H. 579 

Mr. Hawkins likewiſe ſeems to be of the ſame opinion againſt lord Coke, 
but delivereth himſelt with his wonted caution and candour : It ſeems 
probable, he ſays, that the practice of juſtices of the peace in relation 
to this matter, 1s now become a law, and that a juſtice may juſtify the 


granting of a warrant for the arreſt of any perſon, upon ſtrong grounds 


of ſuſpicion, for a felony or other miſdemeanor, before any indictment 
hath. been found againſt him; yet inaſmuch as juſtices claim this power 
rather by connivance, than any expreſs warrant of law, and fince the 


undue execution of it may prove ſo highly prejudicial to the reputation 


as well as the liberty of the party, a juſtice cannot well be too tender in 
his proceedings of this kind, and ſeems to be puniſhable not only at the 
ſuit of the king, but alſo of the party grieved, if he grant any ſuch 
warrant groundleſly and malicioufly, without ſuch a probable cauſe as 
might induce a candid and impartial man to ſuſpect the party to be guilty, 
2 Haw. 8 5. n. 136. 


But a general warrant, upon a complaint of a robbery, to apprehend 


all perſons ſuſpected, and to bring them before a. juſtice, hath been ruled 
void; and falſe impriſonment lies againſt him that iſſues ſuch a warrant. 
1 H. H. 580. 2 H. H. 112. 


IV. The form of it.” | 


' 1, Mr. Dalton ſays, the warrant is the better, if it bear date of the 


place where it was made. Dalt. c. 169. 


And lord Hale ſays, the place, though it muſt be alledged in pleading, 


need not be expreſſed in the warrant. 2 H. H. 111. A 


852 


Warrant. 


And Mr. Hawkins ſays, It is ſafe, but perhaps not neceſſary, in the 
body of the warrant to ſhew the place where it was made; yet it ſeems 
neceſſary to ſet forth the county in the margin at leaſt, if it be not ſet 
forth in the body. 2 Haw. v5. 2.430... ang to noe Lal bon 7 
2. It may be directed to the ſheriff, bailiff, conſtable, or to any in- 
different perſon by name who is no officer ; for the juſtice may autho. 
rize any one to be his officer, whom he pleaſes to make ſuch ; yet it 
is moſt adviſeable to direct it to the conſtable of the precin& wherein 
it is to be executed, for that no other conſtable, and @ fortiori no pri. 
vate perſon, is compellable to ſerve it. 2 Haw. 85. u, ib. Dalt. c. 169. 
. | | | 


But in the caſe of an act of parliament, it is ſaid, that if the act di. 


recteth that a juſtice ſhall grant a warrant, and doth not fay to whom 


it ſhall be directed, by conſequence of law it muſt be directed to the 
conſtable, and it cannot be directed to the ſheriff, unleſs ſuch power is 


given in the act. L. Raym. 1192. 2 Salk. 381. 

3- The warrant may be ſtiled in divers manners : As 1. In the name 
of the king ; and yet the teſte muſt be under the name of the juſtice 
that grants it out. Or, 2. It may be ſtiled and made only in the 
name of the juſtice. Or, 3. It may be made without any ſuch ſtile, 
and only under the teſte of the juſtice, or only ſubſcribed. by him. As 
tolloweth : 


In the king's majeſty's name. 


Dublin. EORGE the third by the grace of God, of Great Britain, 
France, and Ireland, #ing, defender of the faith, and ſo forth; 
To our ſheriff of the county off —to the high con/tables of the hundred ef 
| in the ſame county, and to the petiy conſtables of the town of 
in the ſame county, and to all and ſingular our bailiffs and miniſters in the ſame 
county, as well within liberties, as without, greeting : wa | 
Foraſmuch as A. I. of ——— hath come before J. P. eſquire, one of our 7, 
tices aſſigned to keep our 2 within the ſaid county, and hath, &c. 
(Concluding it in the juſtices name, as thus ;) Witneſs the ſaid J. P. at 


Note, That whereſoever the warrant is made in the king's name. there 


it ought to be directed to all miniſters, as well within liberties, as with- - 
out, for that the king is made a party: And ſo it may be done in all 
other warrants, eſpecially for felony, or for the peace or the good beha- 


viour, becauſe it is the ſervice of the king. Dalt. c. 174. 


Or 


* „ wo, ghd 


Warrant, 


Or thus, in the name of the juſtice himſelf, 


DRY P. eſquire, one of the juſtices of our lord the king, afſizned to keep 
+ 7he peace within the ſaid county ; To the ſheriff” of the ſaid county, 
to the beiliff or conſtables of the hundred of ——within the ſaid coanty, to 
the petty con/tables of the town of: within the ſaid hundred and county, 
and to all other the miniſters and officers of our ſaid lord the king within the 
ſaid county, and to every of them, greeting : 

Foraſmuch as, &c. Given under my hand and ſeal the —day of, &c. 
Dalt. c. 174, 


4. Regularly, the warrant, eſpecially if it be for the peace or good 
behaviour, or the like, where ſureties are to be found or required, ought 


to contain the ſpecial cauſe and matter, whereupon it is granted, to the 


intent that the party upon whom it is to be ſerved, may provide his 
ſureties ready, and take them with him to the juſtice to be bound for 
him; but if the warrant be for treaſon, murder, or felony, or other 
capital offence, or for great conſpiracies, rebellious aſſemblies, or the 
like, it needs not contain any ſpecial cauſe, but there the warrant of 
the juſtice may be to bring. the party before him, to make anſwer to 
ſuch things or matters generally, as ſhall be objected againſt him on the 
king's behalf. Dalt. c. 169. 2 Haw. 85. n. 136. 2 H. H. 111. 

But Mr Lambard lays, every warrant made by a juſtice of the peace 
ought to comprehend the ſpecial matter upon which it proceedeth ; 


even as all the king's writs do bear their proper cauſe in their mouth 


with them: And as for the form that is commonly uſed, 7 anſwer to 
fuch things as ſhall be objected, and ſuch like, they were not fetched out 
of the old learned precedents, but lately brought in by ſuch as either 
knew not, or cared not, what they writ. Lamb. 87. 

5. The warrant ought regularly to mention the name of the party to 
be attached, and muſt not be left in generals, or with blanks to be filled 
up by the party afterwards. 2 H 114. D:lt. c. 169. 

6. The warrant may iſſue to bring the party before the juſtice who 
granted the warrant ſpecially, and then the officer is bound to bring him 
before the ſame juſtice ; but if the warrant be to bring him before any 
juſtice, then it is in the election of the officer to bring him before what 
juſtice of the county he thinks fit, and not in the election of the riſo- 
ner. 1 338 2 K. H. 112; Wes : 

7. It ought to ſet forth the year and day wherein it is made, that in an 
action brought upon an arreſt by virtue of it, it may appea ave 
been prior to ſuch arreſt; and alſo, in caſe where a ſtatute directeth the 
proſecution to be within ſuch a time, that it may appear, that the proſe- 
cution is commenced within ſuch time limited : Likewiſe, where a pe- 
nalty is given to the poor of the pariſh where the offence ſhall be com- 
mitted, or the like, it ought to ſpecify the place where the offence was 


committed. 85. 7.130. 
mitted. 2 Haw. 85. u. 13 58 8. Finally, 
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8. Finally, it ought to be under the hand and ſeal of the juſtice who a 
makes it out. 2 Haw. 85. n.136. | h 
Ti 

The execution of a warrant belongs to title Arreſt. fi 


* 


Watch. 4 


la 
Watch and ATCHING is properly intended of the night, and warding ſu 
ward, for the day time. Dalt. c. 104. 

Watches are of three kinds : | fo 

By the ſtatute 7+ That which is appointed by the ſtatute of Winche/ter, c. 4. and is in. 
of Wincheſ- forced by the 5 H. 4. c. 3. which is, That from Aſcenſion-day, 7; qu 
ter, | Michaelmas, in every city 6 men ſhall keep watch at every gate, in every bo- ns 
rough 12 men, every town 6 or 4 according to the number of the inhabitants, D, 

and ſhall watch the town continually all night, from the ſun ſetting to the ſun 
riſing. 13 Ed. 1. ft. 2. c. 4. WSN * 
This watch is to be ſet by the conſtable, and their power is this: Vany ju 
Aranger do paſs by them, he ſhall be arreſted until morning, and if no ſuſþi- E 
cion be found, he ſhall go quiet; and if they find cauſe of ſuſpicion, they mY 
ſhall forthwith deliver him to the ſheriff, until he be acquitted in due man- 
| ner. And If they will not obey the arreſt, they ſhall levy hue and cry upon col 
them. id. | | mi 
Inhabitants] It hath been reſolved, that a ſtranger, who is not an 3 
inhabitant, cannot hereby be compelled to keep watch. 2 Haw. 80. fe 
n. 129. fice 
By the con- Deliver him to the ſheriff. ] That is to the common gaol. 2 H. H. 96. 3 
ſtable. 2. But this watch only extends between A/cen/ion-day and Michaelmas ; of 
4 but there is another watch that may be kept by the conſtable ex icio, i 
which may extend to other times; as by the 5 Ed. 3. c. 14. for night ki 
| walkers, and perſons ſuſpicious by night or day. 2 H. H. y. - 
And although a conſtable is not bound to any preciſe time for this the 
kind of watch, nor puniſhable if he omit it, barely for the omiſſion, if n 
he be ready upon occaſion to do his office when required in theſe caſes; der 
yet it is in his power to hold ſuch watches, as often as he pleaſes, and it An 
| | 1s convenient and juſtifiable : and herein the watchmen are the miniſters FE 
=, | and aſſiſtants of the conſtable, and are under the ſame protection with cite 
| | him, and may act as he doth. 2 H. H. y. bing 
Yea it is holden, that every private perſon may by the common law may 


arreſt any ſuſpicious night walker, and detain him till he give a good 
account of himſelf. 2 Haw. 80. n. 129. | 
Ey the juſ- 3. There is alſo another kind of watch, which is by authority of the 


tices. juſtices of the peace, which alſo may be held at other times —_ the 
above 


above ſtatute of the 13 Ed. 1. appoints; and the watch thus appointed 
hath the ſame power as either of the former : and this ſeems to he with- 
in the power of any one juſtice, by the firſt aſſignment in the commiſ- 
ſion; but the ſafer way, and more uſual is, by order of ſeſſions. Lamb. 
126. 2 H. H. 97. Dalt. c. 104. | | 

4. It ſeems to be agreed, that every inhabitant is bound to keep watch Who ſhall 
in his turn, or to find another. 2 H 8o. n. 129. | watch, 

But they are not compellable to watch at the will of the conſtable, but 
only when their turn cometh ; which was the antient cuſtom at common 
law. Dalt. c. 104. 

And the watching and warding ought to be by men able of body and 
ſufficiently weaponed.. Dalt. c. 104. | | 

And therefore a woman required to watch, may procure one to watch 
for her. Comb. 243. 

5. If a watchman take any one for ſuſpicion of felony, he may in- Perſons taken 
quire of his good name and fame, and if he finds him to be of good by watchmen, 
name and fame, he may let him go, without being guilty of an eſcape. 

Dalt. c. 159. | 

And if a perſon will not obey the arreſt of the watchman, they may 
levy hue and cry upon him, that he may be taken; or elſe they may 
juſtify to beat him, for that he reſiſteth the peace and juſtice of the realm; 
and may alſo ſet him in the ſtocks for the ſame until the morning. Dali. 

c. 104. | 

And the watchmen may deliver ſuch perſons to the conſtable, or may 
convey them to a juſtice, to be examined, and to be bound over or com- 
mitted, until they be acquitted in due manner. Dalt. c. 104. 

6. A watchman hath a double protection of the law: 1. As an aſſiſt- Indemnity of 
ant to the conſtable, when the conſtable is preſent or in the watch ; for watchmen. 
ſo every man who is aſſiſting to the conſtable in the execution of his of- | 
fice, hath the ſame protection that the law gives the conſtable, 2. Pure- 
ly as a watchman ſet by order of law; and the law takes notice of his 
authority /i co nomine, and therefore killing of a watchman in execution 
of Lis office, is murder. 2 H. H. 98. 3 Inſt. 52. 9 Co. 66. 

And if a watchman be killed in endeavouring to apprehend a burglar, 
his executors ſhal! be intitled to 400. reward. 5 Ann. c. 31. %. 2. 

7. If any perſon refuſe to watch in his turn, at the commencement of Puniſhment 
the coyttable, he may preſent the default at the aſſizes or ſeſſions, or may 115 not watch- 
complain thereof to any juſtice of the peace, who may bind che offen- 
der to the good behaviour, and ſo over to the next ſeſſions. Dalt. c. 104. 

And there he may be indicted, 2 Haw. 80. 7. 129. | 

But here it is to be noted, that in Cro. EI. 204. which Mr. Dalton 
cites for his authority in this matter, it is not ſaid, that the juſtice may 
bind him to the good behaviour, but only thus. — that be 
may inflict puniſhment upon the refuſer. 
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Warrant for keeping of Watch. 


Dublin. To the conſtable of the hundred of -—— in the faid 
3 county. | 


T à general quarter-ſeſſions of the peace holden at —— in and fir 
the ſaid county, before us eſquires, juſtices of our lord the king, 
affiened to keep th. peace within the ſaid county, and alſo to hear and determine 
divers felomes, treſpaſſes, and other miſdemeanors in the ſaid county committed, 

au are hereby required forthwith to iſſue your warrants to the ſeveral petty con- 
Hables wit bin your ſaid hundred, that they do cauſe watch to be kept by might, and 
ward by day, with able men, within and throughout their reſpective conflatlewicks, 
from the day now next enſuing, unto the —— day f then 
next following; and that they db apprehend, or cauſe to be app) ebended, all rogues, 
vagabonds, and other wandering, idle, and diſorderly perſons, and carry thm 
before ſome of his majeſty's juſtices of the peace in and for the ſaid county, 10 
be examined and further dealt withal according to law. Given under our hands 
and ſeals, the day and year firſt above wruten. 


Commitment of a perſon apprehended by the watch. 


To the conſtable of 
correction at 


and to the keeper of the houſe of 


THEREAS A. O. was this day brought before me J. P. eſquire, 

one of the juſtices of our lord the kins, uffigned to keep the peace 

within the ſaid county, the ſaid A. O. having been taken laſt night by the 
watch ſet by the conſtable of — and charged with wandering abroad at 
unſeaſonable times of the night, and al o with other di, orderly behaviour, and 
not now giving a good account of himſelf before me: Theſe are to require yu 
the ſaid conſtable of to convey the ſaid A. O. to the ſaid houſe of cor- 
rect ion at — afereſaid, and to deliver him to the keeper thereof, together 
_ with this warrant. And I do hereby require you the ſaid keeper F the houſe 
correction aforeſaid, 10 receive the ſaid A. O. into your cuſtody in the 
Jaid houſe of correction, and him there ſafely to keep until the next general 
quarter ſeſſions of the peace io be holden in and for the ſaid county, allowing 


unto him in the mean time ſuch maintenance as he hall deſerve by his labour; { 

and have you him then there, together with this precept. & ven under my a 

hand- and ſeal, at in the ſaid county, the = day of —— r 

in the year of the reign of —— if 
Indictment 


— 
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Watch. 


Indictment for not watching. 


HE jurors for our bord the king upon their oath preſent, that A. O. of 

— — 1 the ſaid county, yeoman, on the day of in 
the year of the reign of —— and long before, and always after 
unto the day of the taking of this iuguſſition, was, and yet is, an inhabitant 
of the tun of —— aforeſaid, in the county aforeſaid, and that the ſud 
A. O. then and there, to wit, on the /d day of ——— in the 
year aforeſaid, at —— aforeſaid, in the county aforeſaid, was duly ſum- 
moned in his turn to watch with the conſtable o aforeſaid, m the 
niht of the ſame dry; nevertheleſs the ſaid A. O. lus duty in that behalf 
not regarding, did not watch in the ſud night of the ſame diy, in the year 
a:rreſaid, nor in any part of the ſaid night, with the ſaid conſtable at 
af 1 eſaid, in the county aforeſ id, but did then and there utterly refuſe ſo to dh, 
and wilfully and b/tinately therem did make default; in contempt of our fd 
Id the king, and of his laws, and againſt the peace of our ſaid lord the king, 
tis crown and d yniiy. 


Weights and meaſures, 


HE particular weights and meaſures of different ſorts of 700ds, may 
be ſeen under their reſpective titles: and what is treated of here, is 
touching weights and meaſures in general. 


1. Of the different kinds of weights and meaſures. 

II. Standard of weights and meaſures to be kept in market 
foWwns. 

III Mayors and other officers to ſeal and re; ulate meaſures. 

IV. Puniſhment of mayors and other officers jor omiu1uug ther 
duty. | 85 {gt 


I. Of the different kinds of weights and meaſures. 


1. Notwithſtanding the-many ſtatutes which have enacted, that chere p., ers 
ſhall be but one weight and one meaſure, throughout the realm, there w.ights. 
always have been, and ſtill are two kinds of weights uſed, and both war- 
rantable ; the one by law, and the other by cuſtom; but they are for 
ſeveral ſorts of wares or commodities : for there 1s troy weight and aver- 


dupois. Dalt. c. 112. 


2. Troy weight is by law; and thereby are weighed ſilk, gold, filver, Toy weight. 
pearl, and precious ſtones. And this hath to the pound 12 ounces. | 


Dalt. c. 112. 3 7 | 
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Averdupois 
weight. 


Divers mea- 
ſures, 


Standard to 
be kept in 


Weights and meaſures. 


3. Averdupois (which in French is as much as to ſay to have full weight) 
is by cuſtom, yet confirmed by ſtatute ; and thereby are weighed all kind 
of grocery wares, drugs, butter, cheeie, fleſh, wax, pitch, tar, tallow, 
wool, hemp, flax, iron, ſteel, lead, and all other commodities which 
bear the name of garble, and whereof iſſueth a refuſe or waſte; and alfy 
bread,) and this hath to the pound 16 ounces ; and 12 pounds over are 
allowed to every hundred. Dalt. c. 112. 


4. And no leſs do the meaſures alſo differ in different places. Thus Mr. 


Dalton obſerves, that the buſhel of corn in one place is greater than in 
another; and it ſeems, he ſays, that the cuſtom of the place is to be ob. 
ſerved : yet he makes a guery upon it, becauſe it is contrary to the great 
charter, and divers other ſtatutes; and cuſtom or preſcription againſt a 
ſtatute ſeemeth not good. Dalt. c. 112. 


II. Standard of weights and meaſures to be kept in market 3 


In every city, borough and market town, a common balance ſhall be, 
with common weights ſealed, and according to the ſtandard of the exche. 


wage op hey quer, upon the common coſts of ſuch city, borough, or market town, 


at which all 
may weigh, 


in the keeping of the mayor, or conſtable ; on pain of 10. for ſuch city 
making default, borough 5 /. and market town 405. 

At which balance all the inhabitants may freely weigh without any 
thing paying ; taking nevertheleſs of foreigners, for every draught 


within the weight of 40/6. a farthing, and for every draught betwixt 


401b. and 10016. an halfpenny, and for every draught betwixt 100/b. and 
1000/b. a penny. 

And juſtices of the peace, mayors, bailiffs, and ſtewards of franchiſes 
may inquire of offenders againſt this ordinance, and do execution of them 
that be found faulty. 8 H. 6. c. 5. II H. 7. c. 4. 


III. Mayors and other officers to ſeal and regulate meaſures. 


By the act, 7 V. c. 24. In every county, town, city, liberty, franchiſe, 
and market town; ſhall be kept at the proper coſts and charges of each 
county, city, liberty, franchiſe, and market town reſpectively, in the 
cuſtody of the ſheriff of ſuch county, and of the mayor, bailiff, ſove- 
reign, ſeneſchal, or ſteward, of any liberty or manor, or other chief 
magiſtrate reſiding in ſuch city or market town, one barrel, half barrel, 
buſhel, peck, and gallon which ſhall be firſt meaſured by the ſtandards in 
the exchequer, and ſhall be ſeverally ſcaled or marked on the brim, with 
the crown and letters of his majeſty's name, and with ſuch other mark 
Fo the lord high treaſurer, or the vice treaſurer, or deputies ſhall think 

And ſuch meaſures in the cuſtody of the ſaid ſherifs, mayors, bailiffs, 


ſovereigns, ſeneſchals, or ſtewards, of any liberty or manor, or other 
head othcers being meaſured or marked by the high treaſurer, or the vice 


treaſurer, 


Weights and meaſures. 


treaſurer, or deputies, ſhall be the ſtandards for ſuch county. city. 1; 
or franchiſe or Marte town reſpectively, TY TAN nes 
The ſaid ſherifts, mayors, Mc. and other officers in whoſe cuſtody ſuch 
ſtandards are appointed to remain, ſhall have power to meaſure and com- 
pare all ſuch barrels, half-barrels, buſhels, pecks, and gallons, as ſhall be 
brought to them to be meaſured or marked, | ? 
And if they ſhall find the meaſure ſo offered to be agreeable to the Mexſures to 
faid meaſures marked by the high treaſurer, &. the ſaid ſheriffs, mayors, be {#led. 
ec. or other chief officers, ſhall mark the meaſures ſo brought tot em, 


on the rim or edge of them, with the crown and letters of his majeſty's 


name, and alſo with a mark or brand to be appointed by each county, 
city, c. and for tlie meaſuring and marking of each meaſure ſhall be Fee for the 
aid by the perſons bringing the ſaid meaſures to be marked, fix pence. ſane. 

And by the 4 Ann. c. 14. There ſhall be alſo provided in every city and Weights to 

town that are counties of themſelves, at the charge of the ſaid cities and be examined. 

towns, and alſo in every county at the charge of the ſaid counties, a ſet of 

juſt weights made of brats, and tried, ſized, and made equal with the 

weights aforeſaid remaining in her majeſty's court of exchequer, and ſhall 

be ſealed by the officer in whoſe cuſtody the ſaid ſtandard weights do re- 

main, with the ſame ſeal wherewith the ſaid ſtandard weights are ſealed, 

which ſeveral weights ſhall remain in the cuſtody of the mayor in each city 

and town that are counties by themſelves to be the ſtandard weights, by 

which all the weights in the ſaid cities and towns are to be tried and re- 


gulated. | 


IV. Puniſhment of mayors and other officers for omitting their duty. 


By the act 7 W. c. 24. If any perſon who hereby hath power to mea- 
ſure and mark any barrel or other meaſure brought to him, ſhall mark or 


allow any barrel or other meaſure which ſhall contain more or leſs than the 


ſaid ſtandards remaining in his cuſtody, the perſon ſo doing ſhall forieit for 
everyſuch barrel or other meaſure ſo ſealed or allowed by him fifty poun ls, 
the one moiety to the king, the other moiety to him that will ſue for 
the ſame, to be recovercd by action in any. of his majeity's courts of re- 


cord at Dublin. /. 6. 


And by the 4 Ann. c. 14. In cafe the mayor for the time being of any 
city and town that is a county of itſelf, ſhall neglect to provide a fet of 
braſs ſtandard weights, or ſhall neglect to appoint and {wear a weighimaſ- 
ter, or ſhall neglect to provide a true balance or beam with ſcales and 
weights ſufficient and convenient for the weighing of goods between 
buyer and ſeller, every ſuch mayor or other perſon as aforeſaid, ſhall for- 
feit for every month that any of the particulars aforeſaid ſhall be wanting 
forty ſhillings ; the one half to the poor of the pariſh of the city or town 
where ſuch forfeiture ſhall happen, the other half to ſuch perſon as ſhall 
inform and proſecute for the ſame as herein after directed. . 

And in caſe there ſhall not be a ſet of braſs ſtandard weights provided 


in each county at large in this kingdom in manner aforeſaid, the _—_—_— | 
| 0 
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of aſſize at every aſſizes, and the juſtices of the peace at their quarter 
ſeſſions ſhall inquire thereof, and ſhall fine the ſaid county in any ſum not 
exceeding five pounds, and eſtreat the ſame into her majeſty's court of 
exchequer, and ſo continue every aſſizes and ſeſſions until the ſaid weights 
ſhall be provided. 8 

In caſe the chief magiſtrate of any borough or market town, or the 
perſons to whom the toll and cuſtoms of any market town not being a 
corporation doth belong, ſhall negle& to appoint and ſwear a weigh. 
nad. or ſhall negle& to provide a true balance or beam with ſcales and 
weights ſufficient for the weighing of all goods, every ſuch chief magi. 
ſtrate of any bo-qugh or market town being a corporation, or the per. 
ſons to whom the to or cuſtoms of any market town, being or Hot he. 
ing a corporation of itſelf, doth belong, ſhall forteit forty ſhillings for 
every month that any of the particulars aforeſaid thall be wanting ; the 
one half to be to the poor of the pariſh, and the other half to the perſons 
that ſhall inform of and proſecute the ſame in manner as is hereafter 
directed. 

It ſhall be lawful for the juſtices of the aſſize in their circuits, and the 
juſtices of the peace in their quarter. ſeſſions, to inquire after all offences 
againſt this act, and determine the ſame, and to iſſue their reſpective 
warrants for levying the forfeitures and penalties in this act mentioned, 
to be diſpoſed of, the one moiety to the poor of the pariſh, and the 
other moiety to ſuch perſon as ſhall inform or proſecute for the ſame, 


Selling by falſe weights and meaſures is alſo an offence at the common 
law, and conſequently may be puniſhed by indictment, fine and impri- 
ſonment. | 

See 17, 18 G. 3. cap. 32. 19, 20 G. 3. rap. 15. fe 3. 21, 22 G. 3. 
cap. 20. made perpetual by 28 G. 3. cap. 41. . 1. 
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1. 2 G. 2. King and his wife againſt Jones, The plaintiff Jones de- 

* clared againſt Juditb Parnell, upon ſeveral promiſes. She by the 
name of Juditb King appears by attorney, and pleads non aſſumpſit. And 
after a verdict for the plaintiff, ſhe and Edward King bring a writ of 
error, and afligned for error, that ſhe has appeared and pleaded as a feme 
ſole, whereas at the time of her appearance and plea ſhe was married to 
the ſaid Edward King. But by the court, That is to abate the plaintiff's 
writ by the act of the defendant, which was never allowed; we muſt 
take it, that at the time of bringing the action, the defendant was a feine 
ſole, becauſe they pretend to carry it back no farther than the appear- 
ance. And plaintiffs would be in a fine condition, if after they have 
arreſted a woman, ſhe ſhall. be allowed to overthrow their proceedings 


by a ſubſequent marriage. And the judgment was affirmed. Sir. 8 : 
3 N 2. A wife, 
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2. A wife, or feme covert, is ſo much favoured in reſpeſt of that Committing 
power and authority which her huſband has over her, that the ſhall not offences wich 
ſulfer any puniſſiment for committing a bare theft, in company with, or ler huſband 
by .ocrtion of her huſband. r Haw. 2. n. 1. to 4. ; 

But 1t ſhe commit a theft of her own voluntary act, or by the bare 
command of her huſband ; or be guilty of treaſon, murder, or robbery, 
in company with, or by coertion of her huſband, ſhe is puniſhable as 
much as it the were ſole, becauſe of the odiouſneſs and dangerous con- 
ſequence of theſe crimes. 1 Haw. 2. un. 1. t 4. 1 H. H. 47. Dalt. 

c. 157. 

And the coertion of the huſband is only a preſumption till the contrary 
appear ; for if upon the evidence it can clearly appear, that the wife was 
not drawn to it by the huſband, but that ſhe was the principal actor and 
inciter of it, ſhe ſeems to be guilty as well as the huſband. 1 F. H. 516. 

3- A wife ſhall not be deemed acceſſary to a telony for receiving her Acceſſary in 
huſband who has been guilty of it; as her huſband ſhall be for recelving receiving her 
her: becaule the is under the power of her huſband, and ſhe is bound to huſband. 
receive him. 1 Haw. 2. n. 1. to 4. 1 H. H. 47. 

4- But a wife may be indicted together with her huſband, and con- Ken! 
demned to the pillory with him for keeping a bawdy houſe ; for this is an hands beak 
offence as to the government of the houſe, in which the wife has a prin- : 
cipal ſhare ; and alſo ſuch an offence as may generally be preſumed to be 
managed by the intrigues of her ſex. 1 Haw. 2. n. ib. 

5. And 2 a married woman ſhall anſwer as much as if ſhe wife to ſuffer 
were ſole, for any offence not capital, againſt the common law or ſtatute ; corporally ; 
and if it be of ſuch a nature that it may be committed by her alone, but the huſ- 
without the concurrence of her huſband, ſhe may be puniſhed for it 
without the huſband, by way of indictment ; which being a proceeding 
grounded merely on the breach of the law, the huſband ſhall not be in- 
cluded in it for an offence to which he is no way privy. But if a wife 
incur the forfeiture of a penal ſtatute, the huſband may be made a party 
to an action or information for the ſame (as he may generally to any ſuit 
for a cauſe of action given by his wife), and ſhall be liable to anſwer what 
ſhall be recovered thereupon. 1 Haw. 3. u. 4 | 

6. If a wife willingly leave her huſband, and go away, and continue Eloping. 
with her advouterer, ſhe ſhall be barred for ever of action to demand her 
dower. 13 Ed. 1. fl. 1. c. 34. 

M. 12 C. Morris and Martin. Action for meat and other things pro- 
vided for the defendant's wife. The defendant proved ſhe went away 
from him with an adulterer. Raymond Ch. J. held, that the huſband 
ſhould not be charged for her neceſſaries for her, tho? the plaintiff who 
provided for her had no notice; and he ſaid Ch. J. Holt always ruled it 10. 
Str. 047. | X by” | 

T. 8 G. Mainwaring and Sands. In an action againſt the huſband 


the forfeiture. 


for a laced head ſold to tlie wife, it was proved, that the wife lived from 


her huſband in adultery, and that ſhe told the plaintiff ſhe had a huſ- 
band, but that ſigniſied nothing, for ſhe would pay him herſeff. Aay- 


mond Ch. J. held the defendant not chargeable, and ſaid he would have 
| | 5 T | | ruled 


hand to pay 


* 
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ruled it ſo, if there had been no actual notice, which only ſtrengthened 
the caſe. Str. 706. | | 
T. 4 G. 2. Child and Hardyman. Action for linen ſold to the defen. 
dant's wife. Upon on afſizmp/it, the delivery was proved. And the de. 
fendant proved that ſhe had lived in a very lewd manner; one Mr. yz 
trequent'y con ing to her at her huſband's houſe, and they were locked 
up together in a bedchamber ; and other indecencies paſſed be:ween them, 
And it was allo proved, that ſhe ſeveral times went to the houſe of this 
Nott, a gentleman in Wili/hire, who lived within three miles of the de. 
fendant's houſe. It did not appear farther, than that he diliked her 
oing and ſaying at Mr. Net's. But under theſe circumſtances, the 
nd and wite continued to hve together. Afterwards, ſhe went 
away from him, and went to Mar/borough, where ſhe reſized. for ſome 
time; vut after the leaving her huſband's houſe, it did not appear that 
ſhe ever ſaw Mr. Nott, or lived in a lewd manner. After ſome time, 
ſhe ſent Lucas an attorney to her huſband, to deſire that he would receive 
her again ; the huſband told him, that it the came again, the ſhould 
never lit at the upper end of his table, nor have the government of the 
children, but ſhould hve in a garret. Then Lucas propoſed to him, to 
make her an allowance, and propoſed about 80 or 100/. a year, he being 
worth about 5 or 600/. a year, But that was not complied with; and 
afterwards ſhe came to London, and Lought the linen, to the amount of 
53/. Ty Raymond Ch. J. If a woman elopes from her huſband, though 
{he doez: not go away with an adulterer, or in an adulterous manner 
the tradeſman truſts her at his peril, and tLe huſband is not bound. And 
this hath been ſo adjudged in 2 or 3 caſes. Indeed if he refuſe to receive 
her again, from tbat time it may be an anſwer to the elopement. In 
this caſe he doth not abſolutely refuſe to receive her again; but that ſhe 
ſhould neither fit at h's table, nor have any government of the children, 
but ſhould be Kept in a garret ; and ſhe deſerved no better uſage. And 
the plaintiff was nonſuit. Str. 875. | 
M. 18 G. 2. Bolton and Prentice. In afſuni;/it for goods ſold and deli- 
vered to the defendant's wife, the caſe appeared to be, that the defendant 
and his wife had formerly lodged at the plaintiff's houſe, and the plain- 
tiff furniſhed her with goods ; and the defendant finding the plaintiff had 
helped her to pawn her watch, and ſuſpecting he confederated with her, 
left the lodgings, after paying the piaintiff his bill, and forbidding him 
ever truſting her again. After this the defendant and his wife cohabited 
together for a year; when, without any cauſe appearing, he left her, 
locked up her cloaths, and upon her finding hun out, refuſed to admit 
ker, and ſtruck her, and declared he wovld not maintain her, or pay 
any body that did. In this diſtreſs ſhe borrowed cloaths of her friends, 
and applied to the plaintiff, who furniſhed her with neceilaries according 


to the defendant's degree; which the defendant refuſing to pay for, 


this action was brought; and upon trial the jury found for the plaintiff. 
Upon motion foi a new trial, the court held the verdict was right; for 
whilſt they Were at the plaintiff's there was a particular reaſon for the 
particular prohihition; yet the cauſeleſs turning her away deſtitute at- 

terwards, 
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terwards, gave her the general credit again: and if a huſband ſhould be 
allowed, under the notion of a particular prohibition, to deitroy her 
obtainig credit in one place, he may in the ſame manner prevent it with 

all people ſhe 1s acquainted with. He appears to be a wrong doer, and 
therefore has no right to prohibit any body. They diftinguiſhed this 

caſe from the caſe of Manby and Scott, 1 Sid. 109. for there the wife was 

guilty of the firſt wrong in eloping. Str. 1214. 

7. Of women carried away ( viz. violently, or againſt their wills, 2 Prone hos 
Inſt. 435.) with the goods of their huſband, the king ſhall have the ſuit way boy the 
for the goods ſo taken away, 13 Ed. 1. f. 1. c. 34. That is, it thall huſband's 
be felony. And ſo, if any man takes another man's wife, with her 8%. 
huſband's goods, againit the huſband's will, this is alſo felony. Da. 

5 

8. But a wife herſelf cannot feloniouſly take her huſband's goods; and Wife taking 
tho' ſhe ſo takes her huſband's goods, and delivers them to a ſtranger, the huſband's 
yet it is no felony in the ſtranger. H. Pl. 65. 1 Haw. 93. n. 141. £#99%. 

. A married woman, by her own act (but not in reſpect of what is Giilty of r- 
done by others at her commond, becauſe all ſuch commands of hers are cible entry, 
void) may commit a forcible entry or detainer ; and upon the juſtice's 
view of the force, ſhe ſhall be impriſoned therefore, and ſhe may be 
fined in ſuch caſe : but ſuch fine ſet upon the wife, ſhall not be levied 
upon the huſband ; for the huſband ihall never be charged for the act or 
default of his wife, but when he is made a party to the action, and 
judgment given againſt him and his vie. Dall c. 126. 9 Co 72, 

11 Co. 61. 

10. Likewiſe if ſhe ſhall commit any riot, cr do any treſpaſs or other Guilty of lan- 
wrong, ſhe is puniſhable for it; and tor à treſpaſs done by the wife, or det. treſpaſs, 
for a ſcandal publiſhed by her, the action lieth a inſt both: the huſband or **=vit. 
and wife, and there the huſband is chargeable to the damages or fine, 
becauic he is party to the action and judgment; but if a wife without 
her huſband be indicted of a treſpaſs, riot, or any other wrong, there 
the wife ſhall anſwer, and be party to the judgment only ; and in ſuch 
caſe, the fine ſet upon the vie thall not be levied upon the huſband ; yet | 
after the huſband's death, ſuch damages or ſines ſhall then be levied of ae” 
the wife herſelf ; and as for impriſonment, or oiher corporal pain, it 
ſhall Le inflicted upon the wife only, and not upon the huſband for his 5 
wife's act or default. Dalt. c. 139. 


* 


M. 19 C. 2. Fiach and his wife againſt Duddin and his wife. „ In an 
action for a battery of the plaintiff's Wife 72 the detendant's wife, there 
was judgment for tlie plaintiffs, and the wife of the defendant Was on 
taken in execution. She moved to be diſcharged, but upon aflidavits of 11112 
endeavours to take the huſband, and it not appearing there was any de- 
ſign to ſcreen him, the court refuſed it, on the authority of Pitt and 
r 1 | 

Which caſe of P/, and Meller, T. 15. G. 2. was thus: In trover 
againſt both, and judgment and execution againſt both; the Wife petiti- 
oned to be diſcharged out of cuſtody ; which the court refuſed, unlels it 
could be ſhewn, that there was fraud and colluſion between the plaintiff | 


and the huſband, to keep her there. Sr. 1167. 
5T 2 | M. 10 6. 
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M. 10 G. Turram and Mawr. The wife libelled in the ſpiritual court 
for calling her whore, and there being proceedings likewiſe for defamation 


againſt her by the other, the two huſbands enter into an agreement to 


ſtay proceedings on both ſides: and upon one of the wives going on, the 
huſband moved for a prohibition; but it was denied: for by the court, 
the ſuit is by the wife, to recover her fame, and it is not in the power of 
the huſband to reſtrain her. Str. 576. 
* r1. If a woman receive ſtolen good; into her houſe, knowing them {9 
Receiving Ne 3 
ſtolen goods, to be; or ſhall lock them up in her cheſt or chamber, her huſband not 
knowing thereof; if her huſband, ſo ſoon as he knoweth thereof, do 
forthwith forfake his houſe, and her company, and make his abode elſe. 
where, he ſhall not he charged for her offence ; whereas otherwiſe, the 
law will impute the fault to him, and not to her. Dal. c. 57 
Guilty of 12. A proſecution for conſpiracy 1s not maintainable againſt a huſband 
conſpi:acy and wife only; becauſe they are eſteemed but as one perſon in law, and 
with her huſ- are preſumed to have but one will. 1 Haw. 192. u. 350. 
5 — If ho is a f- ſhall : 
13. If a woman who is a ſervant ſhall marry, yet ſhe muſt ferve out 
Woman ſer : j , 
vant marry- her time, and the huſband cannot take her out of her maſter's ſervice. 
ing. Dalt. c. 58. 
Wife hiring 14. Alſo if a married man and his wife do bind themſelves to ſerve, 
to be a ſer- they ſhall be compelled to ſerve, according to their covenant or agree- 
vant, ment. Dalt. c. 58. 


' Killing her 15 If the wife maliciouſly kill her huſband, it is petty treaſon ; but if 


huſband, pet- the huſband maliciouſly kill his wife, it is but murder. Dali. c 142. 


F. 8 16. Huſband and wife cannot be witneſs for one another; nor regu- 
238 her larly againſt one another. 2 Haw. 431. u. 606. g 
huſband: But a wife may demand ſurety of the peace againſt her huſband threat- 


ning to beat her outrageouſly, and a huſband alto may have it againſt his 
wife. 1 Haw. 127. n. 253. | 55 
And in other criminal cafes, the wife may be a witneſs againſt her 
huſband, where ſhe is the party grieved ; but not in civil caſes. Dali. 
c. 164. 
Cannot be 17. A wife cannot be bound herſelf by recognizance, but her ſureties 
dound by re- Only. Dalt. c. 117. . 
„ She may ſurrender a leaſe in the court of chancery or exchequer, 
9 * in order to renew the ſame. 29 G. 2. c. 31. 
11 H. 1735. In the chancery. Heard and Stamford. The huſband, as 
liable to the fuch, is not chargeable in a court of equity, any more than at law, with 
wife's debts the debts of his wife after her deceaſe; no not even though he had a 
after her large fortune with her: as on the other hand he is, during the coverture, 
death, liable to all her debts, although he got nothing with her. Caf. Talb. 
173. 3 Peere Will. 40g. | 
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Dy the act, 28 E. ff: 2. c. 2. If any perſon. uſe any invocations or 
conjurations of evil ſpirits for any purpoſe ; or if any perſon ſhall 

ule any witchcraft, inchantment, charm, or ſorcery, whereby any perſon 
{hall be killed or deſtroyed, as we.l every ſuch offenders in invocations or 
conjurations as 1s aforeſaid, their aydours and counſellors, and alſo every 


ſuch offenders in witchcraft, inchantment, charm, or ſorcery, whereby - 


the death of any perſon doth enſue, their aydours and counſellors being 
of the ſaid offences convicted and attainted, ſhall fuffer death as felons 
and ſhall loſe the privilege and beneſit of clergy and ſanctuary. : 
If any perſon ſhall uſe any witchcraft, inchantment, charm, or ſorce- 
ry, whereby any perſon ſhall be waſted, conſumed, or lamed in their 
body or member, or whereby any goods of any perſon ſhall be deſtroy- 
ed or impaired, ſuch offenders their counſellors and aydours being there- 
of convicted, ſhall for their firſt offence ſuffer impriſonment by the ſpace 
of one whole year without bail or mainprize, and once in every quarter 
of the ſaid year, ſhall in ſome market town upon the market day, or at 


ſuch time as any fairs ſhall be kept there, ſtand openly upon the pillory by 


the ſpace of fix hours, and there ſhall openly confeſs their error and of- 
tence. | 


And for the ſecond offence being convicted or attainted ſhall ſuffer ' 
death as a felon, and ſhall loſe the privilege of clergy and ſanctuary, . 


ſaving to the wife of ſuch perſon her title of dower, and alſo to the heir 
and ſucceſſors of ſuch perſon, and to all perſons, their heirs and ſucceſ- 
ſors, their rights, &c. of any eſtate of inheritance, &c. 

If any perſon ſhall take upon them by witchcraft, inchantment, charm, 
or ſorcery, to tell in what place any treaſure of gold or filver might be 
found in the earth or other ſecret places, or where goods or things loſt or 


ſtolen ſhould be found, or ſhall practice any forcery, inchantment, charm, 


or witchcraft, to the intent to provoke any perſon to unlawful love, or to 
hurt or to deſtroy any per ſon in his or her body, member, goods, or chattels; 
ſuch perſons ſo offending, and being thereof convicted, ſhall for the ſaid 
offence, ſuffer impriſonment by the ſpace of one whole year without bail 


or mainprize, and once in every quarter of the ſaid year ſhall in ſome 


market town upon the market day, or at ſuch time as any fair ſhall be 


kept there, ſtand openly upon the pillory by the ſpace of ſix hours, and 


there ſhall openly confeſs his or her error and offence. 
And if any perſon being once convicted of the ſame offence do eftſoons 


commit the like offence, being thereof the ſecond time convicted as is 
aforeſaid, ſhall forfeit unto the queen, c. all his goods and chattels, and 
riffer impriſonment during life. : 

But by the Br. f. 9 G. 2. c. 5. No proſecution, ſuit, or proceeding; . 


ſhall be commenced or carried on againſt any perſon for witchcraft, ſor- 


cery, inchantment, or conjuration, or for charging another with any 
ſuch offence, in any court whatſoever. /. 3. 


Concerning 


865 


866 omen. 


Concerning women conſidered as wives, or femes covert ; ſee title 
Cctite. 

Concerning women having wo huſbands, or men two wives; ſee title 
Poipgamy, | 

Concerning the raviſhment of women ; ſee title Rape, 

For clandeſtine marriages, and counterfeiting marriage licences and re. 


giſters; ſee title Marriage, 


I. I any perſon thall unlawfully and carnally know. and abuſe any wo. 
man child under the age of ten years, he ſhall be guilty of telony 
without the benefit of clergy. 18 EL. c. 7. | | 
Taking a wo- 2. None ſhall take by force any maiden within age (that is, the age of 
mau by force. 12 years, being the age of conſent to marriage, 2 In/. 182.) by her own 
conſent nor without; nor any wife or maiden of full age, nor any other 
woman againſt her will; on pain of impriſonment for two ycars, and after, 
fine at the king's will. 3 Ed. 1. c. 13. 
88 3. If any perſon take by force, or otherwiſe, any woman ſole, having 
to become Any ſubſtance of lands, tenemeats, or moveable goods, and inforce her 
bound. before ſhe be ſet at liberty, to bind herſelf to him by ſtatute or obliga. 
tion; ſuch bond ſhall be void. 31 H. 6. c. . | iy 


Nhe offence 4. Whereas women, as well maidens as widows and wives, having 


commonly : x g i 
called ſtealing and ſome being heirs apparent unto their anceſtors, for the lucre of ſuch 


an heireſs. ſubſtances, are oftentimes taken by miſdoers, contrary to their will, and 
after married to ſuch miſdoers, or to other by their aſſent, or defiled, 
it is enacted, that what perſon that taketh any woman ſo againſt her 
will unlawfully, that is to ſay, maid, widow, or wife, that ſuch taking, 
procuring, and abeting to the ſame, and alſo receiving wittingly the ſame 
woman ſo taken againſt her will, and knowing the ſame, be felony ; and 
that ſuch miſdoers, takers, and procurators to the ſame, and recitors, 
knowing the ſaid offence, ſhall be adjudged as principal felons. 3 H. 7. 
c. 2. And by the 11 FJ. c. 3. Benefit of clergy is taken away from the 
principals, procurers, and acceſſaries before. : | 
Upon the face of which ſaid ſtatute of the 3 H. 7. theſe things are re- 
quired to make the offence felony ; 1. That the maid, wife, or widow, have 
lands, or tenements, or moveable goods, or be an heir apparent. 2. That 
ſhe be taken away againſt her will. 3. That the taking was for lucre. 
And 4. That ſhe be married to the miſdoer, or to ſome other by his con- 
fent ; or be defiled (that is, carnally known.) For if theſe concur not, and 
be ſo laid in the indictment, the miſdoer is not a felon within this ſtatute, 
but otherwiſe to be puniſhed. 3 In. 61. 1 Haw. 110. n. 172. 
The ſaid act makes not only the takers, but the procurers, and abettors 
of the felony, and receivers of the woman wittingly, knowing the {ame 
to be all principal felons; the like whereof lord Coke ſays he hath not 
found in any other ſtatute that he remembers. But by a conſtruction of 
the common law, they that receive the miſdoers, and not the woman, are 


acceffaries only. 3 Inf. 61, 62. \ 
But 


ſubſtances, ſome. in goods moveable, and ſome in lands and tenements. 


Women. 


But thoſe who are only privy to the marriage, but no way parties to 
the forcible taking away, or conſenting thereto, are not within the ſta- 
tute. 1 Haw. 110. n. 172. 

It is no manner of excuſe, that the woman at firſt was taken away with 
her own conſent ; becaule if ſhe afterwards refuſe to continue with the 
offender, and be forced againit her will, ſhe may from that time as pro- 
perly be ſaid to be taken againit her will, as if ſhe had never given any 
conſent at all ; for till the force was put upon her, ſhe was in her own 

ower. 1 Haw.11o. n. ib. 

Alfo, it is not material, whether a woman ſo taken contrary to her 
will, be at laſt married or defiled with her own conſent, or not; if che 
were under the force at the time. 1 Haw. 110. u. ib. 

In Fulkwood*s cafe, M. 13 C. it was reſolved, that the woman taken 
away and married, may be {worn and give evidence againſt the offender, 
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who ſo took and marricd her, though ſhe be his wife de facto. 1 H. 


H. 651. | 

5. If any perſon above the age of 14 years, ſhall unlawfully take or 
convey, or cauſe to be taken or conveyed, any maid or woman child 
unmarried, being within the age of 16 years, ont of the poſſeſſion and 
againſt the will. of her father, or mother, or guardian ; he ſha'l ſuffer 
two years impriſonment, or pay fuch fine as ſhall be aſſeſſed by the court, 


half to the King, and half to the parties grieved. 10 C. 1. J. 3. c. 17. 


fe 2. | | | 
H. 15 G. 2. K. againſt Cornforth and others. The court granted an in- 
formation againſt the defendants, for taking away a natural daughter un- 


Taking a wo- 
m in under 18. 


der 16, under the care of her putative father; being of opinion it was 


within this ſtatute. Str. 1162. 


And if any perſon ſhall ſo take away, or cauſe to be taken away, a 


deflour, any ſuch maid or woman child; or ſhall againſt the will or know- 
ledge of the father, or if he is dead, of the mother having tuition of ſuch 
child, contract matrimony with her by letters, meſſages, or otherwiſe ; he 


{hall be inpriſoned for five years, or pay fach fine as ſhall be aſſeſſed by 


the court, half to the king, and half to the parties grieved. // 3. 
And if any woman child or maiden, being above the age of 12 years, 
or under 16, ſhall conſent or agree to ſuch perſon ſo making ſuch contract 


lands during the lice of the perſon ſo contracting. /. 5. 
And by the 6 Ann. c. 16. If any perſon above the age of fourteen 


years, by fraud, flattery, fair promiſes, or other indirect means, ſhall | 


lecretly allure and convey away, any maid or woman child, having ſub- 
ſtance in lands or goods, or being heireſs to her anceſtor, and within the 
age of eighteen years, from the cuſtody or governance of the father, or 
mother, or guardians of ſuch maid or woman child, againſt the will of 
the father or mother, or of ſuch perſons who ſhail then have the guar- 
dianſhip, or of ſuch other perſons as ſhall then lawfully have the keeping, 
education or government of ſuch maid or woman child, and ſhall con- 
tract matrimony with ſuch maid or woman, child with the conſent of ſuch 


child, the ſaid perſons ſo taking Way and marrying the ſaid maid or 
Es + | woman- 


of matrimony; the next of Kin to her ſhall have, hold, and enjoy her 


\ 
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Appeal by a 


woman, 


Peereſſes how 


ts be tried. 
Women 
anding 
mute. 
Benefit of 


clergy. 


Judgment in 
treaſon and 
felony, 


woman, and all as well principals as acceſſaries before ſuch fact commit. 


Momen. 


woman- child, Without the conſent of the parent or guardian, and in caſe 


there be no parent or guardian appointed, then of the lord chancellor, lord 


keeper, or commiſſioners of the great ſeal, and be thereof convicted, ſnall 
ſuffer impriſonment for three years, and ſhall be adjudged to be diſabled 
to have or take any uſe or beneſit of any the eſtate real or perſonal, to 
which ſuch maid or woman-child, or any perſons in truſt for ſuch child at 
the time of ſuch marriage, or at any time after ſhall be ſeized of, or in. 
titled unto. | > 

If ary maid or woman be carried away by force againſt her conſent, 
and after be married or defiled by ſuch perſons who carried her away, or 
by any other perſon, by their aſſent or procurement, whether ſuch mar. 
riage or defilement be with or without the confent of ſuci maid or wo. 
man, every ſuch perſon ſo marrying or defiling ſuch maid or woman, and 
the aiders and procurers of ſuch torcible taking away of ſuch maid or 


ted, ſhall loſe the benefit of clergy, and ſhall be adjudged to be felons, 
and ſhall ſuffer death without benefit of clergy. 

If any perſons being principal or acceſſary before ſuch offences com- 
mitted, ſhall be indicted and arraigned for the taking away of any ſuch 
maid or woman by force againſt her conſent, and marrying or dcfiling 
ſuch maid or woman as aforeſaid, and upon their reſpective trials ſhail 
ſtand mute, or make no direct anſvver or challenge peremptorily above 
the number of twenty, they, in every ſuch caſe ſhall ſuffer death, with- 
out the benefit of clergy. 

Alſo, by the 19 G. 2. c. 13. If any maid or woman be carried away 
by force againſt her conſent with an intent to marry or deſile ſuch maid 
or woman, contrary to the intent of the act (6 Ann. c. 16.) every perſon 
ſo carrying away ſuch maid or woman, and the aiders and procurers of 
ſuch forcible carrying away, and all as well principals as acceſſaries before 
ſuch fact committed ſhall be adjudged felons without benefit of clergy or ; 


of the ſtatute. 
6. In an appeal by a woman, the appellee cannot wage battle, but muſt ? 
put himſelf upon his country. 2 Haw. 427. u. 600. 71 
Peereſſes ſhall be tried as peers, for treaſon or felony. 20 H. 6. . 9. 7 


7. Women upon ſtanding mute, are liable to pain fort & dure, as men 2 
. 7. 


are. 2 Haw. 331. n. 467. See 13, 14 G. 3. cap. 16. ,. 1. 
8. A woman being convicted for an offence, for which a man may 


have his clergy, ſhall ſuffer the ſame puniſhment as a man ſhould ſuffer, } 
that has the benefit of his clergy allowed; that is, ſhall be burnt in the f 
hand, and further kept in priſon as the court ſhall think fit, not exceed- * 
ing one year. 9 N. c. 32. % 6. 0 

But ſhe ſhall have the benefit of the ſaid ſtatute but once. 9 Ann. c. 5 
6. /. 7. 

4 The judgment againſt a woman, in caſe of high treaſon is, not the 1 


ſame as againſt a man traytor, to be hanged, cut down alive, have the 
bowels taken out, and the body quartered ; but to be drawn to the place 


of execution, and there burned : 
| And 
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And this alſo is the judgment againſt a woman, in caſe of petit treaſon ; 
whereas the judgment againſt a man for perit treafdh is, that he ſhall be 
„„ % 2 COPD 7607 of T9WIN8 9:7 br 

But in caſe of felony, the jud ment is tlie ſame againſt both man and 
woman, to be hanged by the eck till dead. 2 Haw. 444. 1. 1 


10. It is clear, that if a woman quick with child be condemned either Plea of preg- 


for treaſon or felony, ſhe may alledge her being with child in order to nancy. 
get the execution reſpited, and thereupon the erty ſhall be command- 

ed to take her into a private room, and impannell a jury of matrons to 

try and examine, whether ſhe be quick with child or not; and if the 

find her quick with child, the execution ſhall be refpited till her delivery, 

But it is agreed, that a woman cannot demand ſuch reſpite of execution, 

by reaſon of her being quick with child, more than once. 2 Haw. 464. 

1. 658. „ 214 


1. 91. | | 
12. Mr. Hawkins ſeems to be of opinion, that a cuſtom of the inhabi- Sggvis the 


office of con- 


tants ſerving the office of conſtable by turns, is good; and that when it ftable. 
comes to the turn of a woman inhabitant, ſhe muſt procure one to ſerve 
for her. 2 Haw. 63. n. 99. | th wy 
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1. II is proper to inſert here in the firſt place, a clauſe in the ſtatute of Pulling down 
the 13 Ed. 1. c. 46. both upon its own account, and its being hedges of 


referred to afterwards by ſubſequent ſtatutes ; vis. Where ſometimes it ground im- 
proved. 


chanceth, that one having a right to approve, doth then levy a dyke or an 
nedge, and ſome by night, or at another ſeaſon, when they ſuppoſe not to be 
eſpied, do overthrow the hedge or dyke, and it cannot be known by verdict of 
the affize or jury, who did overthrow the hedge or dyke, and men of the 
towns near will not indict ſuch as be guilty of the fact; the town near adjvining 
ſhall be diftrained to levy the hedge or dyke at their own co/t, and to yield 
damages. ; 

One having a right to approve] Foraſmuch as the lord ought to divide 
the parts of the common improved, by the hedge, ditch, or other de- 
fence ; now this clauſe provideth, that if perſons unknown, either in the 
mght or otherwiſe, ſo ſecretly proſtrate the- ditches, hedges, or other 
tences, as the lord cannot know againſt whom to bring his aſſize or 
other action; and the men of the towns next adjoining thereunto round 
about do not indict the miſdoers of the fact, thoſe next towns round 
about ſhall be diſtrained to make the hedge or ditch at their own coſt, 
and yield damages to the lord. 2 Int. 476. | OR; 


Indi.) That is, indi& him at the king's ſuit, either of a riot, force, 
or treſpaſs : but here it is demanded, what tine have the next town round 
5 U | about 


11. Women are not obliged. to appear at the torn or leet. ' 2 Hate. 57. Attending the 
+ | +, torn and leet. 
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about adjoining to indict the miſdoers, ſeeing there is no time appoint. 


Robbing or- 
chards, break- 
ing hedges, 
pulling up 
fruit trees, 
ſpoiling wood 


growing, 


ed; and the anſwer is, that ſeeing no time is appoint d. the law doth 
appoint (as in many caſes it doth) a year and a day tor the indicting of 
the miſdoers ; and by the indictment the lord ſhall know againſt whom to 


bring his action. 2 1. 496. 


The towns near adjoining ſhall be diſtrained to levy the hedge or dyke, at 
their own coft, and to yield damages] If the bordering towns do not within 
a year and a day indict the miſdoers, then ſhall the lord or other party 
grieved bring hie action upon this branch, againſt the towns bordering 
round about the town wherein the fact was done, and judgment ſhall be 
given, that they ſhall at their proper colts make the ditch or hedge, and 
yield damages; and after judgment given, they ſhall be diſtrained to 
make the hedge or ditch. 2 Inf. 477. | 

4. Every perſon who ſhall rob any orchards or gardens ; or break or 
cut any hedge, pales, rails, or fence ; or dig, or pull up, or take up 
any fruit tree or trees in any orchard, garden, or el{ewhere, to the intent 
to take and carry the ſame away ; or ſhall cut or ſpoil any woods or un- 
derwoods, poles, or trees {ſtanding (the ſame not being felony by the laws 
of this realm); every ſuch perſon, his procurers and receivers, know. 
ing the ſame, being thereof convicted by confeſſion, or oath of one 
witneſs, before one juſtice (or mayor) thall give to the party ſuch recom- 

ence and fatisfaction for damages, and within ſuch time, as the faid 


Juſtice ſhall appoint ; and the fame to be only for the firſt fault: and 


if ſuch offender ſhall be thought by the juſtice not able, or do not make 
ſuch recompence, then he ſhall commit him to the conſtable where the 
offence ſhall be committed or the party apprehended, to be whipped. And 
for every ſuch offence for which the offender. ſhall he eftſoons committed 
in form afore limited, the perſon ſo offending to receive the ſaid pu- 


niſhment of whipping. 10 C. 1. / 2. c. 23. 
And if the conſtable ſhall not by himſelf, or ſome other execute upon 


the offender the ſaid puniſhment, the juſtice may commit him to the 


and therefore the number and quantity ought to be mentioned expreſs 


common gaol till he comply. /. 2. 


Rob any orchards] Robbing of orchards doth not ſeem to be compre- 
hended in any other ſtatute, ſo that the puniſhment thereof is reſtrained . 
to this ſtatute : but the other offences above-mentioned are further puniſh- 
able by other ſtatutes hereafter following. 


Cut or ſpoil any woods or underwoods, poles, or trees ſtanding] E. 2 Ann. 
©. & Burnaby. The defendant was convicted upon this ſtatute, for cut- 
ting down ſeveral trees called lime trees, and damages given of 20/. It 
was objected, that the number of the trees ought to have been ſet forth, 
becauſe this ought to be the meaſure of the damages ; and if an action 
ſhould be brought for the treſpaſs, this conviction cannot be pleaded in 
bar, for it will not appear that the conviction was for the ſame Bo 
N 
in 
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in the conviction, as well as in an action for the treſpaſs. And for this 
cauſe the court was of opinion that the conviction was ill. Comynt. 131. 
g | "*CI8 OF Diff © 77010 0 10 B50 Be leg} 53767 & 544 { 

The jame not being felony by the Iaws:of this realm] The diſtinction in which! 
caſe ſeemeth to be this; if they be any way annexed tosthe freehold, 
as trees growing, or apples growing upon the trees, then the taking and 
carrying them away is not felony, but only a treſpaſs, for a man cannot 
ſteal part of the freehold; but if they he ſevered from the frechold, as 
wood cut, or apples gathered from the trees, then the taking of them 


* 


is not a treſpaſs only, but felony; yt | 92699. 55 

7. It any perſon ſhall either by day or night, cut, takez-deſtroy,nftroying 
break, throw down, bark, pluck up, burn, deface, ſpoil, or carry wood grow- 
away, any wood ſprings, poles, wood, tops of trees, underwoods or ing, or the 
coppice woods, thorns or quickſets, without the conſent of the owner, leg #5 
or of the perſon chiefly intruſted with the care and cuſtody thereof; or 
ſhall break open, throw down, level, or deſtroy any hedges gates, poſts, 
ſtiles, railing, walls, fences, dikes, ditches, banks, or other incloſure 
thereof; the owner may have ſuch ſatisfaction and recompence from the 
inhabitants of the parithes, towns, hamlets, villages, or places, Joinin 
on ſuch wood ſprings or wood grounds, and recover ſuch damages —_—_ 
ſuch place or places, and in the ſame: manner and form as by the (above 
recited) act of the 13 Ed. 1. l. 1. c. 46. ot 40: 15 

And by the 10 H. 3. c. 12. No perſon ſhall ſtrip bark from any 


growing or ſtanding tree, or ſhall cut, make, or ſell any goads made of 
Oak; or ſhall cut or place at their doors or elſewhere, any green trees, 


commonly called May buſhes; or ſhall keep any goats, other than in 
mountain, under penalty of forfeiting the fame, and of paying twenty 
Pullings for every ſuch offence, to be levied as herein is after directed; 
the one moiety thereof to the informer, and the other moiety to the 
poor of the pariſh where ſuch perſon, ſo offending, ſhall be apprehended. 
3 | | | 

Whereas the bark of ſtanding trees has been uſually ſtript for tanning 
hides of ſtolen cattle, in bogs and other private places ; and for dying 
linen yarn, thread, and ſkins, by perſons in private houſes ; for remedy 
whereof, for the future, no brogue-maker or other perſon, other than 
publick and known tanners, ſhall tan or keep in lime or other pits, in 
order to tanning, any.hides or ſkins. / 14. n 

And no ſpinner, weaver, ſkinner, or other perſon, not being a known 
dyer, and exerciſing the trade of a dyer, ſhall colour or dye any linen 
yarn, thread, ſkins, or gloves, with the bark of any tree, or of ſuch 
colour as is uſually dyed with the bark of any tree growing in this king- 
dom, under the pain of ſuch fine, not exceeding forty ſhillings for any 
one offence, as the juſtices herein after appointed ſhall impoſe. 

Every perſon, who, between fun-rifing and fſun-ſetting, ſhall ſaw or 
cut down any tree, not being thereunto authorized by the perſon who 
has a right to ſuch tree, ſhall, for every ſuch offence, forfeit to the owner 
treble the value of ſuch trees, the ſame to be aſcertained by the juſtices 


in their public ſeſſions, and ſhall pay as a fine for every tree ſo cut or 


5 U 2 grubbed 


872 | Mood. 
bbed up, ſuch ſum not exceeding forty ſhillings, nor under five ſhil. 
ings, as to the ſaid juſtices ſhall ſeem, reaſonable. And in caſe the ſaid 
erſons ſhall refuſe, or not be able to anſwer the damages and pay the 
fine, the ſaid quſtices, in open ſeſſions, ſhall, by warrant under their 
hands and ſeals, commit ene to the houſe of correction, for any 
time not exceeding or under three months, there to remain at hard la- 
bour, and having due correction. / 15. 

Where any perſon ſhall after ſun- ſetting, and before ſun-riſing, ſaw, 
cut down, or grub up, any tree, ſuch perſons ſhall by the next juſtice of 
the peace, be committed to the county gaol as a felon, and ſhall, being 
thereof convict, ſuffer all the penalties of telony. /. 16. 

All penalties and fines incurred/:and to be.tevied by virtue of this act, 
ſhall be levied by diſtreſs and ſale of goods, if need be, or by committal of 
the perſon where no diſtreſs can be found, by warrant under the hand 
and ſeal of two juſtices; and all fines and forfeitures ſo levied, and not 
hereby otherwiſe diſpoſed of, ſhall be applied to the. encouragement of the 
linen and hempen manufactures, and for defraying the neceſſary charge 
of the ſeveral ſeſſions, the ſame to be diſpoſed of to the ufes aforeſaid, ac- 
cording to the directions of the faid juſtices, which ſhall be made by them 
in open N % n hut e 188 | 

| un. cap. 9. Noperſon ſhall. make or uſe in plowing, 
drawing of timber, or other work, or in wattling the walls of ' houſes 
or cabbins, or out- buildings, any. kind of gadds or wyths of oak, aſh, 
birch, hazel, or other tree; and any perſon that ſhall oftend herein, and 
ſhall be thereof convicted at the. aſſizes or quarter ſeſſions held for that 
county, ſhall forfeit a ſum not exceeding twenty ſhillings, to be levied by 
warrant from the court where the matter ſhall be tried or determined, 
the one motety whereof to be to: the informer, and the other moiety to 
the poor of the pariſiz where the offence is committed. /, 9. 
If any perſon unlawfully and without conſent of the owners or pol- 
ſeflors, ſhall take, cut, or ſpoil any kind of wood or underwood, poles, 
or young trees, clap-boards, barrel-itaves, ſhingles, gadds, wyths, wat- 
tles, willows ; or ſhall dig or pull up any fruit trees or other trees, or 
break or cut any hedge, pales, rails, or fence ; every ſuch perſon, being 
thereof convicted according to the directions of the act 10 Car. 1. 
. 2. cap. 23. ſhall, over and above the ſatisfaction to be made to the 
party grieved, pay to the poor-of the pariſh where ſuch offence ſhall be 
committed, ſuch ſum not exceeding ten ſhillings, as ſuch juſtice of the 
peace or chief magiſtrate ſhall judge meet, to be levied by diſtreſs and 
{ile of the offenders goods, by warrant of ſuch chief magiſtrate or juſtice 


of the peace. / 11. 138-1 1 
Provided, that where the ſatisfaction to be made to ſuch party grieved, 


ſhall, in the judgment of ſuch juſtice of the peace or other chief magiſ- 
trate, be judged to amount to more than ten ſhillings, every ſuch e. 
and chief magiſtrate ſhall bind ſuch offender to the next quarter ſeſſions 
of the peace, to be held for ſuch county or place, who are hereby im- 
powered to make ſuch order for recompence of ſuch party grieved, and 


payment of ſuch ſum to the poor of the pariſh as aforeſaid, and for 


an: obs Dock =. oo a 


levying 
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levying 415 by diſtreſs and ſale of the offenders goods, as they ſhall think 
meet. /. 12. | 

And in cafe ſuch juſtice or chief magiſtrate ſhall find that ſuch offender 
is unable to make ſatisfaction, and pay ſuch ſum to the poor of the pa- 
riſh as aforeſaid, or the offender ſhall not pay the ſame, ſuch juſtice 
and chief magiſtrate reſpectively, ſhall, for the firſt offence, commit 
ſuch offender to the houſe of correction, for any time not exceedin 
one month, or ſhall order ſuch offender to be publickly whipped by the 
conſtable or other officer, at the next market town of place, on the next 
market day, as to ſuch juſtice or chief magiſtrate ſhall ſeem moſt conve- 
nient. | 

And if ſuch perſon ſhall again offend in any of the premiſſes, being 
lawfully convicted as aforeſaid, and not making ſatisfaction and payment 
as afareſaid, ſuch perſon ſhall be fent to the houſe of correction, and be 
there Kept to hard labour for three months, and alſo publickly whipped 
as aforeſaid. 

And every ſuch perſon offending a third time in the premiſfes, and 
being thereof convicted, and not making payment and ſatisfaction as 
aforeſaid, ſhall be deemed an incorrigible rogue, and ſhall be ſent to the 


| houſe of correction or workhouſe, and there detained at hard labour for 


two years, | 
It ſhall be lawful for any conſtable or other perſon, by warrant of any 


juſtice of the peace or chief magiſtrate of any city, town, or place within 


the limits of their reſpective juriſdictions, to make ſearch in all ſuſpected 
houſes and places for any wood, underwood, poles, trees, clap-boards, 


barrel-ſtaves, pales, rails, ſtiles, poſts, gates, or for any gadds, wyths, 


wattles, willows, hedge-wood, bark, rind, or coat of any tree unlaw- 
fully come by, or for any wool, thread, yarn, or other matter dyed or 


coloured with any bark, rind, or coat, of any tree unlawfully barked. . 


3% 
And if ſuch perſon fhall find any of the premiſſes in the poſſeſſion of 
any perſon whom he ſhall ſuſpect to have been guilty of the offences 


aforeſaid, or any of them, he ſhall bring ſuch ſuſpected perſons before ſuch 
juſtice or chief magiſtrate, and ſuch ſuſpected perſon ſhall make proof before 
ſuch juſtice or chief magiſtrate, to his ſatisfaction, that ſuch trees, tim- - 
ber, timber-wares, wood, and underwood, and the bark with which ſuch - 
wool, thread, or yarn was reſpectively coloured, were fairly and honeſt- 


ly bought by ſuch ſuſpected perſon, or given to him; or in default 
thereof, ſuch ſuſpected perſon ſhall be judged, and ſhall ſtand convicted 


of the breach of this act, and ſhall be ſubject to the ſeveral penalties | 
above inflicted for the firſt, ſecond; and third- offences betore-menti- - 


oned. 


giſtrate, that any perſons have bought or received any ſuch trees, timber, 


timber-ware, wood, underwood, hedgewood, bark, rind, or coat ' Ws 
trees, from any perſons, whom the perſon ſo buying or receiving the ſame, 
had juſt cauſe ro ſuſpect to have ſtolen or unlawfully come by the ſame, 


it ſhall be lawful for ſuch juſtice of the peace or chief magiſtrate to award 
the party who bought the ſame to pay the treble value thereof to the 


perſons | 


If it ſhall appear upon oath to any juſtice of the peace or chief ma- - 
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perſons from whom the ſame were ſtolen or unlawfully taken, ſo as ſuch 

treble value doth not exceed the ſum of thirty ſhillings; and in default 

of payment, to levy the ſame by diſtreſs and ſale of the goods of ſuch per. 
ſon, by warrant under the hand of ſuch juſtice of the peace or chief ma. 

giſtrate. / 14. 

And if ſuch treble damages ſhall exceed thirty ſhillings, then ſuch ju. 
tice or chief magiſtrate ſhall bind over ſuch perſon to the next quarter 
ſeſſions ; and the juſtices at ſuch ſeſſions ſhall have power to aſſeſs and af. 
certain ſuch treble value, and to make ſuch order for levying thereof by 
diſtreſs and ſale of ſuch offenders goods, as to them fſhall ſeem meet. 

And alſo by g Ann. cap. 5. Any perſon who ſhall cut or make uſe of 
any gadds or Myths, on their plows, .carrs, carts, harneſs, tackle, or 
otherwiſe, or in whoſe poſſeſſion any gadds or wyths ſhall be found, 
either ſelling or uſing the ſame, ſhall for every gadd or wyth ſo cut, uſed, 
or found, forfeit two-pence, to be.immediately paid to the informer by 
the ſaid offenders, after information given. 

And if the ſaid offenders ſhall refuſe immediately to pay the ſame, the 
next juſtice of the peace or other chief magiſtrate within any town or 
corporation, is required by warrant, to cauſe the ſame to be levied of the 

oods of the-oftenders. 

And if there is no juſtice of the peace or other chief magiſtrate near 
the place where ſuch gadds or wyths are found or ſeized, it ſhall be lawful 
for the conſtable of the pariſh, and he 1s required, where the faid infor- 
mation ſhall be made, to demand the payment of the penalties hereby 
impoſed. 

Ana if the perſons with whom ſuch gadds or wyths ſhall be found, ſhall 
neglect to make ſuch payment, ſuch perſons, ſo offending, ſhall be carried 
before the next juſtice of the peace, who is required to levy double the 
ſum hereby directed for ſuch offence, by ſale of the goods of the offender, 
as before directed. | 

And in caſe no ſuch diſtreſs can be found of ſuch offender, ſuch juſtice 
ſhall, by warrant under his hand and ſeal, require the petty conſtable of 
the next pariſh, wherein there is a market town, to Whip ſuch offender 
through the market of ſuch town, between the hours of ten and twelve 
in the day time, until the blood ſhall come. | | 

No perſon ſhall be proſecuted for any offence before mentioned, unleſs 
the offenders be proſecuted within one month after the offence commit- 
ted; and this act hall be read at every aſſizes and ſeſſions. /. 6. 

And moreover by the 2 G. 1. cap. 16. It ſhall be lawful for any per- 
ſon to ſeize, to his own uſe, any gadds or wyths which they ſhall find in 
any fair, market or place; and the perſons in whoſe poſſeſſion ſuch gadds 
or wyths are found, ſhall be carricd before ſome juſtice of the peace, 
ving near the place where fuch ſeizure is made, which juſtice is required, 
by warrant, to command the petty conſtable of the next pariſh, wherein 
there is a market town, to whip ſuch offender through the market of 
fuch town, between the hours .of ten and twelve in the day, until the 
blood ſhall come. { 10. : RET 

And 
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And by the 8 G. 1. c. 8. No perſon ſhall make uſe of any part of 
any ſaplin or tree for a bow, for a carr, or any ſaplin, gadd, or any 
iece of ſtick or wood for a back-band, for a carr, or ſcollops of oak or 
aſh for thatching of houſes ; or ſhall make uſe of any oak ſaplin for 
walking ſticks, handles of whips, or ſwitches, under the penalty of for- 
feiting five ſhillings, to be recovered from and paid by ſuch offender, be- 
ing convicted of any of the faid offences by any jultice, or the chief magi- 
ſtrate of any city or town corporate, upon the oath of one credible wit- 
neſs; one moicty thereof to the informer, the other molety to the uſe of 
the poor of the pariſh where ſuch conviction ſhall be. J,. 3. 
And in default of payment of the faid forfeiture, ſuch offender ſhall 
be publickly whipt in ſome market town, by order of ſuch juſtice or 
chief magiſtrate, by warrant for that purpoſe, to be made under their 


hands and feals reſpectively, and all magiſtrates of all cities, towns cor- 


orate, and market towns. | 

And all juſtices of the peace in their reſpective counties, are required 
to put this and all clauſes in any former law, prohibiting the uſe. of wyths 
and gadds, in execution. 

And alſo by 21 G. 2. cap. 13, Whereas the young timber trees and 
ſaplins are greatly deſtroyed by making bows and back-bands thereof 
for carrs, and twiſting the ſame into gadds: All carrs and carriages mak- 
ing uſe of any part of any ſaplin or tree, as for a bow or back-band, or 
twiſted into gadds for back-bands, halters, traces to draw by, or long 
gadds, ſhall, tor paſſing through any turnpike gate, pay one penny halt- 
penny, over and above the toll required by any act now in force; and 
every horſe carrying any pack tied with gadds, ſhall pay one penny, 
over and above the toll required by the any act now in force, for paſſing 
through any turnpike gate. / 15. 

By the 7 Geo. 3. cap. 23. ſed. 1. Perſons who grub up, ſaw, or 
otherwiſe cut down any tree or trees, not being authorized by owner, 
ſhall on conviction before one juſtice on oath of one credible witneſs, for- 
feit for every ſuch offence to the owner treble the value according to va- 
luation herein ; aſh, elm, beech, or ſycamore of half inch diameter va- 
lued at no leſs than ſix pence halfpenny ; of one inch one ſhilling ; of 
two inches two ſhillings ; of three inches two ſhillings and ſixpence, of 
four inches three ſhillings ; of five inches four ſhillings ; of ſix inches 
four ſhillings and fix pence; of ſeven inches fix ſhillings; of eight 
inches eight ſhiilings ; every oak from half inch to eight inches diameter, 
always valued by two appraiſers fworn for the purpoſe; diameter mea- 
ſured at the but end; ſaid penalty levied by diſtreſs and fale of offen- 
ders goods; where no diſtreſs can be found, committed to common 


gaol of the county by warrant of ſuch juſtice, not exceeding twelve 


months without baii or mainprize ; perſons buying or receiving know. 
ing the ſame ſtolen on conviction as aforeſaid, liable to all ſaid pains and 
penalties. | ö 

Sec. 2. No perſon ſhail ſtrip bark from any growing tree, unleſs 


authorized by the owner, on pain of forteiting to owner upon convic- 
tion 
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tion before one juſtice on oath of one credible witneſs, treble value of 
ſuch tree, every ſuch tree from one to eight inches diameter valued ac. 
cording to ſaid valuation, above eight inches valued by two ſworn ap. 
praiiers ; no N except publick and known tanners and dyers, and 
perſons poſſeſſed of wood, ſhall keep any bark or rind of trees in their 
houſes or other places, under pain of forfeiting to any informer not 
exceeding lifty nor leſs than thirty ſhilings on conviction as aforeſaid, 
by diſtrels and {ale of goods; where none found, committed to the com- 
mon gaol by warrant of ſuch juſtice, not exceeding fix months without 
bail or mainprize; conſtable, officer, or other perſon by warrant of one 
juſtice or inform?tion on oath, may ſearch in all ſuſpected houſes and other 
places for bark or rind. 

Sef. 3. Any conſtable, officer, or other perſon by warrant of one jul. 
tice on information on oath, may ſearch in all ſuſpected houtcs and places 
for any wood, trees, poles, or timber, if he ſhall find any in poſſeſſion of 
perſons ſuſpected to be guilty of ſaid offences, he ſhall bring before ſuch 
juſtice, if ſuch perſons make not full and clear proof to ſatisfaction of 
ſuch juſtice, that the ſame were fairly and honeſtly bought by or given 
them by owner, they ſhall be judged, deemed, and convicted of breach 
of this act, and ſubject to the ſeveral penalties above inflicted for the 
firſt offence, and no writing of any perſon acknowledging receipt of va- 
luable conſideration, ſhall be deemed ſufficient proof of honeſt and fair 
purchaſe, till the truth of ſuch writing be aſcertained. 


By the 15 & 16 Geo. 3. cap. 26. ſect. 2. From the firſt of May one 
thouſand ſeven hundred and ſeventy-fix, every perſon who ſhall wilfully 
cut or break down, bark, burn, pluck up, lop, top, or otherwiſe damage, 
ſpoil, or deſtroy any timber or fruit tree, or any young trees, or ſhoots, 
or any part thereof, without conſent of owner firit obtained, or who 
ſhall be aiding or aſſiſting in fo doing, or have in his, her, or their poſſeſ- 
ſion, any timber tree, or any kind of wood, under-wood, poles, ſticks 
of wood, ſhoots or young trees, ſhrubs, plants, or roots, and ſhall not 
give a ſatisfactory account, that they came fairly and honeſtly by the 


Tame ; or who ſhall fix up in any church or chapel, the green branches 


of any tree or ſhrub, or any part of any tree or ſhrub, having the 


leaves on it, except holly, bay, lauruſtina, yew, or ivy, and ſhall be 


thereof convicted upon oath of any one credible witneſs, before any one 
of his Majeſty's juſtices within his juriſdiction, ſhall, for every ſuch of- 
Fence, forfeit ſuch ſum not exceeding five pounds, as to ſuch juſtice 
ſhall ſeem meet, together with charges previous to, and attending ſuch 
conviction, aſcertained by ſuch juſtice; and upon non-payment, ſuch 
juſtice ſhall commit ſuch offender to the common gaol, or houſe of cor- 


rection of ſuch county, by warrant under hand and feal, without bail 


or mainprize, for any tune not exceeding 11x months, or until ſaid pe- 

nalty and charges paid. | | 
Sed. 3. All oak, beech, aſh, elm, larix, ſycamore, walnut, cheſnut, 
cherry, lime poplar, alder, quicken, or mountain aſh, holly timber, 
fallow, aſp, birch, cedar, pine and fir trees, ſhall be deemed and taken 
timber 


colour or dye any linen, yatn, thread, ſkins or gloves, with the bark of 


4 Mood. 


timber trees within the true meaning and proviſion of this and of every 
other act now in force relative to timber trees. | 
Sect. 4. Every perſon who fhall after the firſt of May aforeſaid, wil- 
fully cut or break down, pluck up, or ſpoil, burn, deſtroy, or take, 
carry, or convey away any ſhrub, plant, or root, out of nurſeries, gar- 
dens, woods, or ſields of any other, without conſent of owner firſt ob- 
tained, or ſhall be aiding or aſſiſting in ſo doing, or make uſe of any 
gads, withs, bows, or back-bands, made of wood, on plows, barrows, 
cars, carts, harneſs, or tackle, or in whoſe cuſtody or poſſeſſion any gads 
or withs ſhall be had or found, or make uſe of any ſcollops of oak, aſh, 
or other timber tree for thatching houſes, or put up any May buſh: op- 
oſite or near his houſe, or ſuffer any to be fo put up, or remain three 
Lon, or keep any bark or rind of trees in his houſe or poſſeſſion, not 
being a known tanner or dyer, or lawfully poſſeſſed of trees or woods, 
or not having lawfully obtained the ſame from ſome perſon ſo pofleffed, 
and ſhall be thereof convicted upon oath of one credible witneſs, before 
any one juſtice within his juriſdiction, ſhall forfeit ſuch ſum as to ſuch 


Juſtice ſhall ſeem meet, not exceeding forty ſhillings, with charges pre- 


vious to, and attending ſuch conviction, aſcertained by ſuch juſtice 
and upon non-payment, ſuch juſtices ſhall commit ſuch offender to the 
common gaol or houſe of correction, by warrant, without bail or main- 
prize, for any time not exceeding three months, or until ſaid penalty and 
charges paid. 55 . 

Sea. 6. Juſtices within their juriſdictions are authorized to put this 
act in execution, and to adminiſter an oath to any ſuch credible witneſſes; 
and one moiety of all ſuch forfeitures and pecuniary penalties, not other- 
wiſe employed, fhall be paid to informer, with full coſts, the other to 
poor of the pariſh ; and it ſhall be lawful for any conſtable, or other 
perſon, by warrant of any one juſtice, to ſearch all ſuſpectèd houſes and 
places within juriſdiction of ſuch juſtice, for any timber or fruit trees, 
ſticks, ſhoots, ſhrubs, plants, roots, or bark; and if ſuch conſtable or 
perſon ſhall find any fuch in poſſeſſion, houſe, out-houſe, field, or ground 
of any perſon ſuſpeted of any offences aforeſaid, he ſhall bring ſuch 
perſon before ſuch juſtice ; and if ſuch perſon ſhall not make full and 
clear proof to ſatisfaction of ſuch juſtice, that ſuch were fairly and ho- 
neſtly bought by, or given to him or her by the owner or * pays in 
default thereof, and not otherwiſe, ſuch ſuſpected perſon ſhall be judged 
and ſtand convicted of a breach of this act, and ſubject to the ſeveral pe 
nalties for ſuch offence. | 


By the 17 & 18 Geo. 3. cap. 35. ſec. 2. Whereas the bark of ſtand- 
ing frees has been uſually ſtripped for tanning hides in begs and private 


places, and for dying linen, yarn, thread, and ſkins in private houſes. 
after 1ſt June 1778, no perſon whatſoever, other than publick and 


known tanners, do tan or keep in lime or other pits to tan any hides or 
ſkins whatever; and no ſpinner, weaver, ſkinner, or other perſon 7 x 
ever, not being a known dyer; and exerciſing the trade of a dyer, ſhall 


5 X any 
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: county be committed to county Sor le a felon, and being convicted of 


Mood. | 0 


any tree growing in this kingdom, not being his own property; any 
perſon convicted thereof upon oath of one credih'e witneſs before any 
one juſtice within his juriſdiction, ſhall forfeit fuch ſum, as to ſuch jut. 
tice ſeem meet, not exceeding five pounds, nor leſs than forty ſhillings, 
together with the charges previous to and attending conviction, aſcer- 
tained by ſuch juſtice as ſhall convict ; and upon non-payment ſuch juſ- 
tice ſhall commit to the common gaol or houſe of correction by warrant 


o 


under hand and ſeal, without bail or mainprize, not exceeding tliree 


months, or until ſuch penalty and charges paid. | 
, . fit 0 1 "tC rl 475 


ell + 8 . ts L P 


« By the 23d & 24th Geo. 3. cap. 39. ſect. x 3. Any juſtice of peace; or 
perſon authorized under his hand and fea}, thall have power to feize all 


freſh wrought timber, whether wooden ware, cars, carts, fork or ſhove! 
handles; hoops; ploughs, harrows, or rakes. 'tatls,” when found in poſ- 
ſeſſton of any ſuſpected of having becometllegally. poflefled';- and if fucii 
perſons cannot give a ſatisfactory #edount of having procured them 
honeſtly," they ſhall be liable to ſuch penalty, not exceeding triple the 
cuſtomary-value of ſuch ſo found in their poſſeſſion, as ſaid juſtice ſhall 
adjudge ; one half to the poor of the pariſh, the other to informer ; or, 
1 none, to {uch ſub or petty conſtable or wood ranger, as ſhall appear 
to the juſtice, before whom offender convicted, moſt active in carrying 
this la into execution. JT DFT LINGO FOE SHELF ITE. ro 
Sect. 14. If ſuch perſons offering to fale ſuch green wrought timber 
ſhall give ſecurity of two reſponſible perſons to fiich juſtice, or: perſon 
authorized under him for appearance before ſuch juſtice at a day and 
hour appointed to exonerate themſelves of the charge againit them 
relative to ſuch wrought. timber, they may have liberty to fell the 
Gada.1t0 Df fmronr VAR TOT 5216-7 90 NENT. ne 5; HAY 10 10 
Sec. 15. If ſüch perſons, when convicted before a juſtice ſhall not 
immediately pay the fine ordered, they ſhall be committed to the houſe 
of correction or county gaol until paid; or, if not paid, to remain 
there without bail or: mainprize for ſuch time as ſaid juſtice ſhall direct, 


/ 


} 


not exceeding: three months for firſt affence, ſix for the ſecond, and 


twelve forevety ſichias they again commit. 


Soc. 16. Perſons; anch convicted of cutting down, grubbing up, 


barking, or otherwiſe deſtraying any tree or trees without conſent of 
owner before any juſtice,” ſhall be liable upon conviction for ſecond of- 
fence to ſuch fine, not leſs than five nor more than ten pounds, as to 
ſuch juſtice ſhall ſeem proper, to be diſpoſed of as before recited, or 
on non-payment to ſix months impriſonment, and for third offence to 


* 


2 penalty of ten pounds, or on non- payment to impriſonment not ex- 


ceeding twelve montks nor deſs thaff fſiß , 


Sec. 17. Every perſon, wh hall cut {down or grub up any tree or 


trees between ſun-let and fun- riſe without conſent of owner or owners, 


or found cutting down 1 up between ' ſun-ſet and ſun.riſe 


arrysitree or trees without conſent of- Owner or O ers thall upon informa- 
tion on Bath of one or more orediblewitneſſes before any juſtices of the 


VAL ſuch 
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ſuch offence at the general aſſizes for ſaid county ſhall ſuffer the pains 
and penalties of felony. £29 | | 
Sect. 18, Nothing herein ſhall prevent owners of trees ſo cut down 
or grubbed up from purſuing (if he ſhall think proper), ſuch remedie; 
as preſcribed in an act ſeventh of George the third, chapter the twenty 
third, in place of thoſe pre cribed in the clauſe foregoing. i 
Set. 19. Whereas keeping goats in wood lands or any improved 
country greatly tends to deſtruction of timber; upon any complaint be- 
fore any juſtice of any damage or treſpaſs committed by any goat or 
goats, the party owning ſhall be ſummoned before ſaid juſtice, and on 
proof of ſaid treſpaſs on the oath of one credible witneſs, ſuch owner 
may be fined not exceeding twenty ſhillings for every goat ſo treſpaſſing, 
as ſaid juſtice ſhall think fit; to be paid to complainant- if he ſhall de- 
mand the ſame, or otherwiſe to the church wardens for the poor of the 
pariſh ; and if any perſon ſhall ſind a goat treſpaſſing in his or her 
plantation, he may take the ſame, and keep or diſpoſe of them as his or 
her own property. | ns SLIPS! 
Sect. 20. If any diſcover and proſecute to conviction any who illegally 
cut down any tree or trees of value of five ſhillings or upwards, they 
ſhall be entitled to and recerve as a reward five pounds ; to be levied by 
preſentment of grand jury at aſſizes on the pariſh, in which ſuch offence 


committed. 


| A. Warrant to ſearch for ſtolen wood; on the 4 Aun. c. 9. 


| T Dublin. | To the conſtable of — | —. 


. HERE AS A. I. of ———- yeoman, hath this day made oath before 
: me J. P. e/quire, one of his maje/ty's juſtices of the peace for the ſaid 
: county, that divers quantities of wood, within the ſþ ice of fix weeks laſt paſt, 
5 have been cut, taken, and carried away off and from his lands at in 
1 the ſaid county Cor as the caſe ſhall be]; and that he hath juſt cauſe 10 ſuſ- 
pet, and doth ſuſpect, that the ſaid wood, or part thereof, is concealed in the 
houſes, outhouſes, yards, gardens, or other places belonging to ſuch houſes of 
A. O. of eoman, at aforeſaid ; Theſe are therefore to require you 
to enter into and ſearch the ſud houſes, outhouſes, yards, gardens, or other 
places belonging to ſuch houſes of him the ſaid A. O. at aforeſaid ; and if 


perſon in whoſe houſe, outhouſe, or other place it. ſhall be found, and bring 
him before me, or ſome other of his majeſty's juſtices of the peace for the ſaid 
county, that ſuch proceedin;s may be had thereupon, as to law doth appertain. 
Given under my hand and ſeal at 
in the year 


. 


en ſuch ſearch you 7 all there find any ſuch wood, that then you apprehend the 
0 


= in the ſaid county, the ——— day of 
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B. Order for ſatisfaction to the owner; on the 10 C. 1. J. 2. 
EJs 


( 


HEREAS A. I. / in the ſaid county, yeoman, on 
the day of now laſt paſt, did make oath before ne 
J. P. eſquire, one of his majeſty's juſtices of the peace for the /aid county, 
that on or fince the —— day of now laſt paſt, a certain quantity of od, 
the property of him the ſaid A. I. at in the pariſh of in the coun- 
ty aforeſaid, was cut and ſpoiled, and from thence taken and carried away ; 
and that he had juſt cauſe toſuſpef, and did ſuſpect that A. O. of in 
the ſaid county, yeoman, did cut, ſpoil, take, and carry away the ſame ; And 
whereas the ſaid A. O. was on the day of now laſt paſt, appreben. 
ded by A. C. conſtable of in the ſaid county, carrying wood ſuſpetted to 
be ftolen by bim the ſaid A. O. [Or, whereas a certain quantity of wand, 
ſuſpetted to be ſtolen, was this day, by virtue of my warrant for that purpoſe 
directed io the conſtable of in the ſaid couniy, found in the houſe (or o- 
ther place) of the ſaid A. O. at aforeſaid] And whereas the ſaid A. 
O. being now brought before me, bath not given to me any ſatisfattory account 
how he came by the ſaid wood, nor can produce the party of whom he bought 
the ſame, nor any credible witneſs to teſtify upon oath the ſale theregf ; there- 

fore the ſaid A. O. is convicted by me of cutting, ſpoiling, taking, and carry- 
ing away the ſaid wood ; And whereas alſo it is duly proved before me, that 


A. I. f aforeſaid, yeoman, was and is the owner of the ſaid wood, and 
that the ſaid offence was committed at aforeſaid, in the pariſh 9 
in the ſaid county, I do therefore hereby order and appoint the ſaid A. O. with- — 
in the ſpace of days now next enſuing, to pay unto the ſaid A. I. the ſum 
0 — in recompence and ſatisfattion for damages done unto him the ſaid ; 
| A. I. by bim the ſaid A. O. in cutting, ſpoiling, taking, and carrying away be 
| the ſaid wood ; and I do alſo hereby order the ſaid A. O. within the ſpace of 2 
dayt now next enſuing as aforeſaid, to pay to the owerſcers of the poor fr 
of the pariſh of —— aforeſaid, for the uſe of the poor of the ſaid pariſh, the 
fum of 108. for his ſaid offence. Given under my hand and ſeal at — in 
the ſaid county, the —— day of . E 


— — — — —— ——— — — 


C. Commitment thereupon for non-payment. 


To the conſtable of. and to the keeper of the houſe of cor- 
| | rection at——in the ſaid county. | 


HEREAS A. I. of- 
S 0 -now laft paſt, did make oath before me J. P. eſquire, one of 
his majeſty's juſtices of the peace for the ſaid county, that within the ſpace of 
„ fix days then laſt paſt, a certain quantity of word, the property of him the ſaid 
| A; I. at———m the pariſh , in the county aforeſaid, was cut and 
LED ſpoiled, and from thence taken and carried away; and that he had juſt cauſe 
EE 10 


Dublin. 0 


in the ſaid county, yeoman, on the 40 


\ 
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Mood. 
7% ſuſpett, and did ſuſpect, that A. O. of in the ſaid caunty; yeoman 
did cut, ſpoil, take, and carry away the ſame ; And . the [aid A 0 was 
on the———day of now laſt paſt, apprehended by A. C. conflable of —— 
in the ſaid county, carrying wood ſuſpetied to be ſtolen by him the faid A. O. 
[Or, whereas a certain quaniity of word, ſuſpetted to be flolen, was on the 
— day of now laſt paſt, by virtue of my warrant for that gur poſe di- 
retted to the conſtable of in the ſaid county, found in the houſe (or other 
place) of the ſaid A. O. at aforeſaid; | And whereas the ſaid A. O. 
day of — now laſt paſt, having been brought before me, did not 
and could not grue to me any ſatisfattory account how he came by the ſaid odd, 
nor could produce the party of whom he bought the ſame, nor any credible wit- 
neſs to teſtify upon oath the ſale thereof, aud thereupon was by me convuitied 0 
cutting and ſpoiling the ſaid wood, and ordered to pay to the ſaid A. I. . 
owner of the ſaid wood, the ſum of within — days then next enſuing, 
in recompence and ſatisfattion for damages, and alſo the* ſum of 10 8. to the 
overſeers of the poor of the pariſh of aforeſaid, where the ſaid offence 
was committed, for the uſe of the poor of the ſaid pariſh; And whereas it ap- 
pears Io me, that the ſaid ſeveral ſums have been duly demanded of him the 
ſaid A. O. bur bat he the ſaid A. O. hath refuſed, and dith refuſe to pay, 
and hath not yet paid the ſame, nor auy part thereof : I do therefore hereby re- 
quire you the ſaid conſtable of aforeſaid, to convey the ſaid A. O. to the 
faid houſe of correction at aforeſaid, and 10 deliver htm t the Reeper 
thereof, together with this warrant: And I do hereby command you the ſaid 
keeper to recerve lum into your cuflody in the ſaid houſe of correction, and there 
to detain bun for the ſpace of —— days. Herein Fail you not. . Groen under 
my hand and ſeal, at ——— tn the ſuid county, the» day ii the 
ar —. | | 


D. If inſtead of being ſent to the houſe of correction, he is ordered to 
be whipt, then ſay, 1 do therefore hereby command you the ſaid ronflable 
ferthwnh to recerve the ſaid A. O. into your cuſtody, and to firip him naked 
from the middle uf wards, and whip him until his body be bloody. © 


E. Order for the buyer of ſtolen wood, to pay treble damages ; 
on the 4 Ann. c. 9. 


7 HEREAS , hath been duly proved before me 

one of his majeſty's juſtices of the peace for the ſaid county, 
yeoman, did within the ſpace of fix weeks now laſt paſt, 
buy ſeveral burdens of wood of B. O. of yeoman, and that he the ſaid 
B. O. is juſily ſuſpecled to have ſtolen the ſame from A. I. of yeoman, 
and that the ſaid wood, at the time when the ſaid A. O. Je bought the ſame, 
was of the value of 10s. I do therefore hereby order, that the ſaid A. O. 
do forthwith pay unto the ſaid A. I. the ſum of 308. the ſame being treble va- 
hue of the ſaid wood fo by. him bought as aforeſaid. Given under my hand and 
feal at in the ſaid county, the — day of in the year 
of the reign of —— ——; 


that A. O. of 


F. Warrant 


efquire, 


| 
| 
| 
i 
| 
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F. Warrant of diſtreſs for non- -payment of the fame. Þ 


e recite the Pacer Then ſy, Aud whereas the fut 
A. O. Rath not paid 11 the Jaill A. I. "the aforeſaid Jum. of 208. my 


any 9 Treblof, Theſe are therefire to command+ yu to make diſtreſs of the good, 
and chattels o 4 him the ſaid A. O. and if within the Space of [ five) days next 


after ſuch diftreſs by you made, the ſaid ſum of together with reaſonable 
charges of taking and keeping the ſaid diftreſs, ſhall not be paid, that they 
you dr ſell the ſaid goods and chattels ſo\by you diftrained, and out of the mmey 
ariſing by fuch ſale, pay the faid ſum of — units him the ſaid A. I. return 
ing the overplus upon demand, unto him the ſaid A. O. the reaſonable charges 
/ taking, keeping, and felling the ſaid diftr eſs being thereoul firſt dedutted. 


Gruen, &c. 


- 


- — — — 


8. Commitment for deſtroying trees on che 10 1. c. 12. 


To the conſtable of ——— and to the keeper of the bone of cor- 
rection at in the ſaid ne 


ORASM UCH. as AL O. of in the ceuniy aforeſaid, yeoman, 
is this day duly convicted before us ———— eſquires, two of his majefty's 
juſtices of the peace for the ſaid county, for that tre" the ſaid. A. O. on the — 
day of ———— now laſt paſt,".at ——-—— aforeſaid, in the county aforeſaid, 


aid wrongfully and malicioufly cut down 209 a/h trees [or as the caſe Mall be], the 


property of A. I. of - yeoman, without the conſent f him the ſaid A. I. 
the owner thereof, or of any other perſon chiefly intruſted with the care and 
cuſtody thereof'; Me do therefore hereby:command you the ſaid conflable, 19 con- 
vey the: ſaid A. O. to the ſaid. houſe of correftion. at —— aforeſaid, in the 
county aforeſaia,. and 10 deliver him to the keeper. thereaf,,. together with this 
precept. And we do alſo hereby require you. the. ſaid Keeper of the ſaid houſe 
of correction, to receive him the ſaid A. O. into your cuſtody in the ſaid houſe of 


correction. 


— 
R 
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J. Concerning clothiers and their: workmen... .. 

II. Pulling Wool. | Fama he 2 


III. Concerning the winding of wool by the ſeller. 

V. Concerning the fulling of cloth. 

V. Concerning the ſearching of cloth, and therein of the length, 
IPO breadth, and Weight thereof. / 

7 J. Concerning the dying of cloth. "> 


* 4 1 2 
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TX. Spinning weollet yarns oo oo do 0 ain ( 


Xx. Laws to prevent the exportation of woot and wwibllen "6H" 


from Ireland, 


"4 - ; . ; pe ; | 4 \ \ \ 6 
J. Concerning clothiers and their workmen. 
1 4 11 Mais] In Hit 124.71 


14e ELLE 
* 


64 ol ; „ ² af. 
V the act 4 Ed. 3. g. i. Cloth makers ſhall pa 
ſpinſters, and all other labourers, money-for their Wages, and d 
ver wools to be wrought according to the due weight, upon pain of for- 
feiture to the labourer the treble of his wages not paid; and alſo to for- 
feit to the labourer for every delivery of exceſſive weight to be wrought 
64. for every default. / . 55 
Every carder, ſpinſter, weaver, fuller, ſheerman and dyer, ſhall duly 


do his laboür, upon pain to yield to the party grie ved double damages. 


And every fuller in fulling, rowing, or taſeling of cloth / ſhall exerciſe 


taſels and .nd"cards, upon pain. to yield to the party grieved double 


damages. /, 6. 


And every juſtiee If peace but of cities and towns, where any mayor, 


maſter, warden, or' bailiffs be, and every mayor where there is no maſter, 
and every maſter where there is no thaydr; and every bailiff Where there 
is no mayor:nor maſter, arid every poxt-reeve Wliere no mayor, maſter, 
or. bailiff is, àpd every conſtable of hundred, and every ſteward keep- 
ing wapentake or leet out of city or borough, ſhall have power te hear 
and detormibe” the complaints of every ſuch cloth maker and labourer, 
by examination of parties, and to commit the offenders to the next? 


gaol' within the county; till the duties ies, forfeitüres, and damages be 
0 % 


N 3 1 . 
ARA the fd juſtices f peace; mayor; maſter, warden, bathff, Port- 
reeve, and fte ward, uport information of any other perfon -whieh is not 
grieved, ſhall have power within his juriſdiction to cauſe the party to 
come before him, and to examine them. | £ 3 

And if the party by examination or due proof be found guilty, he ſhal 
forfeit to the king, or to ſuch perſons which be intitled to have fines or 
amercements, 3s, 4d. | 34 


VII. Concerning tenters, and the fetching of „ > YIhPny * NY 3 on 
VIII. Concerning. the dreſſing of cloth.'\ oo oo oo 


11161 
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And the juſtices of peace, and other oflicers, ſhall have power to make 
like proceſs againſt the party, to cauſe him to appear to be examined az 
juſtices of peace have upon information made for "OT of peace Without 
any fee to be taken. | 


II. Pulling wool. 


21 


By the act 10& 11 Car. 1. cap. 1 = No Polt! ſhalt pul the wool of 
any living ſheep, inſtead of ſhearing or clipping of them; and the juſtices 
of aſſize at the geueral aſlizes, the juſtices of peace at their quarter. 
ſeſſions, ſhall have power to inquire of and determine offences contrary 
to this act, and to puniſh offenders TT hae {ne 6— as they 
ſhall think bedaure 5 5 


N . 
. ITY 1 


ZI. Concerning the winding of Wool by the ſeller. 


1. No man ſhall naaks 2 any inwinding within the fleece, at the rolling 
up of his wool ; nor put in the ſame, locks, pelt wool, tar, ſtones, ſand, 
earth, grafs, nor any dirt; and if he do, the party 2 may bring 
his action at common law of treſpaſs and deceit. 6. ci 22. 


IV. Concerning the falling of cloth. 


Every fuller; 3 in his craft and compailen of fling , rowing, or tay- 
ſeling. of cloth, ſhall uſe tayſels, and no cards, decei ly impairing the 
ſaic cloth, on pain to yield to the party grieved his double damage: 
And every juſtice of the peace, mayor, maſter, warden, bailiff, port- 
reeve, conſtable of hundred, and ſteward of leet in their reſpective liber- 
ties, may hear and determine the ſame, and commit the offender to the 
next gaol till payment. And alſo any perſon, not grieved may make in- 
formation to any ſuch juſtice, mayer, maſter, warden, bailiff, portreeve, 
or ſte ward; in which caſe the offender ſhall forfeit. to the king, or to 
ſuch perſon as ſhall be intitled to fines or amercements within their juriſ- 
diction, 37. 4d. and they may make Fahy againſt the party in like 
manner as juſtices of the peace may do tor ſureties of the peace, without 
any fee to be 7 rs for tlie execution of their offices in this behalf. 4 

„ . bo fs ©» 

And no cloth, not fulled, all be exported; on pain of forleiting the 
ſame, half to the king, and ee en ſue. 7 Ed. 4. . 3. 
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V. Concerning the ſearching of cloth, and therein gf the length, 
breadth, and weight thereof. 


By the act 17 & 18 Car. 2. cap. 15. There ſhall be an office called 
the alnage· office, and the chief officer therein ſhall be called his majeſty's 


alnager, and ſhall be conſtituted by letters patent under the great ſeal for 


years or for life, and ſhall execute the ſaid office by himſelf or ſufficient 
deputies; and ſhall by himſelf or his deputies meaſure, view, try, weigh 
and ſearch all broad cloths, c. and all other cloths and commodities to 
be made of wool, part of wool, cotton-wool, or otherwiſe, commonly 
called the old and new drapery, before they be offered to ſale, ſhipped 
or imbarked, whether the fame be of the length, breadth and weight 
limited, and be made, wrought, and dreſſed without ſtraining by any 
inſtrument or device. ee Sues 
All faleable cloths, half-cloths, and pieces of cloths, kerſeys, freeze, 
cottons, ruggs, and all other cloths called the old drapery ; and alſo àll 
ſaleable bays, ſerges, fuſtians, ſtuffs, and other commodities made of 
wool, part of wool, cotton or otherwiſe, known by the name of the 
new drapery, offered to ſale, ſhipped or imbarked, ſhall be made of the 
length, breadth, and weight herein after mentioned: that is to ſay, all 
broad cloths mixed and dyed in wool, to be in length betwixt twenty 


three and twenty five yards out of the mill, and no more, and in breadth 


{ix quarters and one half of a quarter out of the mill at the leaſt within 
the liſts, and in weight, being well thicked, ſcoured, fulled, dreſſed, 
and dryed, three-ſcore and twelve pounds, and to be all made with 
narrow liſts. Jos 

And alſo all broad cloths woven white to be of the fame breath and 
length, and in weight threeſcore pounds. | 

And kerſeys of all ſorts not to exceed eighteen yards in length, and to 
be full three quarters and one half quarter of the yard out of the mill in 
breadth, and in weight being dyed in the wool, twenty four pounds, 
and white kerſeys, every yard to weigh a pound. 

All cottons and bandle cloth to be in length twenty four yards of the 
piece, and in breadth, being fully thicked, ſcoured, and dreſſed one full 
ard. | | al» peg 
: Alſo all manner of baize not to exceed forty four yards in length, nor 
to be leſs out of the mill than a full yard in breadth; all broad baize, 
called hundreds or blue liſts, not to exceed threeſcore yards 1n length, 


and to be in breadth ſeven quarters. 8 : 
All ſays and ſerges to be in length twenty four yards, and not lefs than 
, 2c 65min 50, lows 600 
All carpettings, hangings, and dornocks, not to exceed s wr 
yards in length, and carpettings and hangings to be in breadth eit | er ſix 
quarters or three yards, and dornocks five quarters broad. | 
And other ſtuffs to be made of wool, part of wool, cotton Wool. 


commonly called the old and new drapery, not to exceed gg + 


* 


4 
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yards in length, and not to be leſs than a full yard in breadth within 


the liſt. | | | 
And all manner of c>ddows and ruggs to be a yard in breadth within 


the liſt or ſelvage out of the loom. 

And the faid alnager or deputies ſhall upon meaſuring, viewing, try. 
ing, ſearching, and weighing of the faid cloths, &c. and other com. 
modities ſo to be made, and to be put to fale, ſhipped or imbarked, in 
caſe the ſame be found to be good and merchantable ware, ſeal or mark 
the ſame with a ſeal or mark to be allowed of by the lord treaſurer of 
Ireland, or chancellor of his majeſty's exchequer here. 

And in caſe any of them be found not to be merchantable, but de. 
fective and deceitfully wrought, to cut or jagg the fame at both ends, 
thereby to note the ſame defect without any ſeal or other mark to be put 
to the ſame, to the intent that no perſons be deceived thereby. 

And the alnager and his deputies ſhall receive to his majeſty's uſe for 


the ſubſidy and alnage of all the faid cloths and other ſtuffs and com- 


modities atoreſaid, as well ſealed as Jagged, and for all knit- ſtockings, 
fringes, cruels, lace, boulting, ſwadling bands or bridling to be made of 
wool, cotton-wool, or otherwiſe, and to be put to fale, ſuch ſums as 


are hereafter mentioned, that is to ſay : 
For every broad cloth four pence for the ſubſidy thereof, and for the 


alnager's fee for the 2 of the ſame, one halfpenny; and for every 
u 


half cloth two pence for ſubſidy thereof, and for the alnager's fee one 


farthing, and ſo rateably for every kind of cloth and other draperies and 


commodities aforeſaid, called the old drapery, according to the ſeveral 
lengths of the ſame. 


And for every piece of ſay, ſerge, ſtuff, knit-ſtockings, and of all 


other of the commodities aforeſaid, called the new drapery, for every 
four pound weight thereof for the ſubſidy of the ſame one farthing, 
and ſo rateably Dr every lefler proportion of the ſame ; and for the 
alnager's fee for the ſealing and jagging thereof one farthing, and fo 
rateably. | 

And for the meaſuring, ſearching, viewing, trying, and weighing of 
every broad cloath, kerſey, ruggs, baize, cotton, and other drapery, 
containing in length twenty three yards, or between twenty three yards 
and twenty five yards, ſhall be paid to the alnager for the ſearching there- 
of for his fee two pence, and fo rateably for every piece of like cloth, 


kerſeys, ruggs, and of all other the like draperies and commodities 


aforeſaid, according to the number of yards and quantities that they ſhall 


contain. 


And whatſoever clothier or worker of any commodities aforeſaid, or 


any other perſons that ſhall offer for ſale, ſhip or imbark any ſuch ſaleable 
cloths, &c. or commodities - whatſoever made of wool, part of wool, 
.cotton-wool, or otherwiſe, called the old or new drapery made within 


this kingdom, before they ſhall be firſt meaſured, ſearched, and weighed 


by the alnager, c. and ſhall be by ſome of them approved and marked 


as by this act is appointed to be merchantable, and that they have paid 


— . , 
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of any ſuch cloths, or of any other the commodities aforeſaid, or ſuch 


other perſons 7 4 to ſale, ſhipping or imbarking, ſhall forfeit all ſuch 
goods ſo offered to ſale, ſhipped or imbarked, to his majeſty, to be re- 
covered as in this act is directed. 

If the alnager, his deputies or ſubſtitutes, ſhall not duly execute the 
ſaid office in the due meaſuring, weighing, viewing, ſearching, trying, 
ſealing, and marking of any of the aforeſaid ſaleable cloths, c. or com- 
modities aforeſaid, called the old and new drapery ; or if the ſaid alnager 
or deputies ſhall be negligent or otherwiſe ſhall offend in the due execu- 
tion of the ſaid office, the ſaid alnager and deputies ſo offending, ſhall 
forfeit to his majeſty for the firſt offence, being convicted thereof, ten 
pounds, and after ſuch fine paid being convict of a ſecond offence, twenty 
pounds, and after ſuch ſecond fine and puniſhment impoſed, being con. 
vict of a third offence thirty pounds, and ſo for each offence of that kind 
which they being found guilty ſhall be fined' for ſeverally and reſpectively 
in manner as aforeſaid. | | | 

And'the conviction of the ſaid alnager and recovery of the ſaid for- 
feiture ſhall be by indictment, preſentment, or information to be brought 
in any of his majeſty's courts in Dublin, or before juſtices of aſſize, or 
the juſtices of the peace at their quarter- ſeſſions where ſuch offence ſhall 
be committed, wherein no eſſoign ſhall be admitted. | 1 

Every clothier and maker of cloth and ſtuffs, or any other commodi- 
ties made- of wool, or part of wool, cotton-wool, 'or otherwiſe, com- 
monly called the old or new drapery for ſale, before they ſhall. offer to 
fale, ſhip or embark the ſame, or any part thereof, they ſhall weave their 
marks into the head-end of all ſuch cloths, c. and every other of the 
cloths and commodities, called the old and new drapery, upon pain of 
forfeiture of all ſuch cloths and other commodities as ſhall riot be fo 
marked. :1- 205290) 1a gab nant has abu 110 

Provided, that neither the alnager, nor his deputies, ſhall either ſearch, 
view, try, weigh or ſeal any of the cloths, ſtuffs or commodities afore- 
ſaid, made by any perſons for their own uſes, or for the uſe of their fa- 
milies, neither ſhall take or require any thing for the ſame, upon pain of 
forteiture of five pounds to his majeſty, being convicted of the ſaid of- 
fences in ſuch manner as by this act 1s declared. 

There ſhall be convenient places appointed by the alnager, or by his. 
deputies in every city, market-town, and other convenient place, for the 
meaſuring, ſearching, viewing, weighing, marking, and ſealing of all 
ſuch cloths, Sc. and commodities aoreſald. called old and new drapery, 
whereby every perſon that fhall have any of the commoditieg aforeſaid to 
be ſearched, viewed, meaſured, tryed, and ſealed, may know where to 
have the ſame done, and may not be drawn to travel aboye the ſpace of fix 
miles from their ſeveral abodes for the perfection thereof. SH So EY 

And alſo the alnager ſhall have power to appoint in every of the coun- 
ties, cities, villages, and places within the kingdom ſuch deputies, as 
well for the meaſuring, ſearching, viewing, weighing, marking and 
ſealing of all ſuch cloths and commodities aforeſaid, as are hereby to be 


meaſured or ſealed; and alſo for the collecting of the ſaid ſubſidy and 


5 V 2 alnage 
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alnage to his majeſty's uſe, as to the ſaid alnager ſhall be thought conve- 
ment, and likewiſe to perform whatſoever ſhall be neceſlary or lawful to 
be done therein by the ſaid alnager. | 

And it ſhall be lawful for the ſaid alnager, his deputies, and every of 
them, to ſearch in all fhips and boats, fairs and markets of Ireland, as 
often as occaſion ſhall require, and in the day time with the conſtable or 
other ofſicer of the pariſh, to enter into and ſearch all the houſes, ware. 
houſes, ſhops, or cellars of any perſons, as well within liberties as with- 
out, where any ſuch cloths; or any other of the ſax4 commodities ſhall 
be ſuppoſed to be, and the ſame to make ſtay of until the owners thereof 
have anſwered their contempt therein. | 

And it any perſcas ſhall reſiſt or deny ſearches by the faid alnager, or 
his deputies, to be made as aforeſaid, they ſhall for every ſuch offence, 
being convicted thereof in manner as aforeſaid, incur ſuch penalty as the 
juſtices before whom. the perſons ſo convict ſhall think fit to impoſe, not 
exceeding ten pounds. , 

No ſearcher or waiter of any port, ſhall knowingly permit any of the 
aforeſaid cloths, c. or commodities to be carried into any ſhip or boat, 
unleſs the ſame be marked and ſealed by the alnager, or his deputies, or 
one of them, with the ſeal or mark thereunto ordained, upon pain of 
forfeiture of his office and impriſonment by the ſpace of ſix months, be. 


ing duly convict thereof in manner as aforeſaid. tri 1 
All his majeſty's. officers and ſubjects ſhall be aiding and aſſiſting unto 


the alnager and to his deputies; by all lawful means for the due execution 


of the aforeſaid offices. 10 
If any perſons do counterfeit, and ſet to, or take away from any the 
cloths and other commodities herein called the old and new drapery, the 
alnager's.ſeal appointed to be fixed to ſuch commodities by this act, every 
perſon ſo offending, and being duly convict thereof in ſuch manner as is 
herein appointed, {hall forfeit for every ſuck offence, as often as he ſhall 
be convict thereof in manner as aforeſaid, the ſum of ten pounds /terling 
for every ſuch offence, to be recovered to his majeſty's uſe in manner as 
aforeſaid. | £ Had 4-7 
See 19, 20 C. 3. cap. 20. 


FF . Concerning the dying of cloth. 
Buy the act 1 R. 3. c. 8. No perſon ſhall dye woollen cloth with orchel 


or cork called jarrock, upon pain to forfeit 40 6. for every cloth. Nor no 


perſon ſhall put to fale a 0 fen cloth dyed with orchel or cork, called 
jarrock, upon pain of forfeiture of ſuch cloth. Theſe pains to run upon 
the ſeller, except that cork made within England may be uſed in dying 


upon woolwards, and in dying of cloth made only of woolwards, fo 


that the ſame wool and cloth be perfectly boiled and maddered, 
Cork made in this realm may be put upon cloth that is perfecHy boiled 
$64 e, Bis .n0 dye all Oye phy cloth, except. bo; ON PMA 
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and the liſt with one colour, without tacking any bulru 

thing upon the liſt, upon pain to forfeit 25 = 2 2 
perſon fhall put to ſale any cloth deceitfully dyed, upon pain to forfeit 
2 or the value; the ſame forfeiture always to run upon the ſeller. 

16. . 
If any happen to ſeize woollen cloth, otherwiſe made or 

aforeſaid, he ſhall bring the ſame before the mayor, bang or =_ 
governor of the cities, towns, or villages where ſuch ſeizing ſhall be 
made, to judge by the diſcretion of the mayor, Se. calling to him ſuch 
perſons as ſhall ſeem convenient, whether the cloth be otherwiſe made 
wrought or dyed than according with the acts. And if & be judged 
that the cloth is made or dyed contrary to the acts, the cloths ſhall be cut 
in three pieces in preſence of the mayor, &c. one part to be delivered 
in the exchequer by him that ſhall ſeize the ſame, the ſecond part to be 
delivered to the ſeizor, and the third part to be delivered to the ſaid 
mayor, Oc. to the uſe of the commonalty ; the one half of all the other 


penalties to be to the king, and the other half to the king's ſubjects that 


ſhall ſeize or ſue for the fame. /. 17. 


VII. Concerning tenters, and the firetching of cloth. 


By the act 1 R. 3. c. 8. No perſon ſhall ſet nor draw in length or 
breadth any woollen cloth after it be fully watered by tentering or other- 
wiſe, upon pain to forfeit the cloth. / 7: 

No perſon ſhall keep any tenter, or any other thing in his houſe where- 
by woollen cloths may be drawn out in length or breadth, upon pain to 
forfeit 20 J. but all tenters uſed for due ſtretching of cloth after it cometh 
from the mill, and before it be rowed, ſhall be ſet in open places. 
[ce 13. 

FA all mayors, bailiffs and governors of cities, towns, and villages, 
fhall diligently ſurvey, that all cloths put upon tenters ſhall not be drawn 
out in length and breadth, otherwiſe than before rehearſed, 


VIII. Concerning the dreſſing of. cloth. 


1. No woollen cloth ſhall be exported, till it be barbed, rowed, and 
ſhorn ; on pain of forfeiting the ſame, half to the king, and half to him 
that will ſue. 3 H. 7. c. II. | 

And by the 1 Ric. 3. cap. 8. ſect. 1. No perſon ſhall put to fale any 
broad cloths, unleſs the ſame be fully watered. 

Every whole cloth and broad cloth after it be fully watered, ſhall con- 
tain in length 24 yards, and to every yard an inch, to be meaſured by 
the creſt of the cloth, and ſhall contain in breadth two yards within the 


ws. £2. | 


Every half cloth after his full watering, ſhall contain 12 yards in 
length with the inches, and 2 yards in breadth within the liſts ; fo that the 


half cloth do not exceed 16 yards, upon pain of cutting thewhole br. - 
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three pieces, and the half cloth in two pieces; and alſo to loſe for every 
whole cloth 65. 8d. and for every half cloth 3s. 4d. and if the whole 
cloth be longer than 24 yards and the inches, and the half cloth longer 
than 12 yards with the inches, the buyer ſhall pay for as much as it doth 
exceed, ſo that the half cloth do not paſs 16 yards. 

Every kerſey after the full watering ſhall contain in length 18 yards 
and the inches, and in breadth one yard and a nail within the liſts, upon 
pain of cutting the kerſey in two, and to loſe 3s. 4d. the ſaid forfeitures 
to run upon the ſellers; and every the faid cloths ſhall be duly made 
throughout. / 5. 

No man ſhall ſet, caſt, or 22 upon any cloth any flour, or other like 
deceitful thing, upon pain of 4os. for every cloth. // 8. 

No perſon ſhall ſet or caſt upon any white cloth or kerſey, any chalk 
upon like pain. /. 9. = 

Alſo no ſheerman or other, ſhall ſheer nor cancel any cloths, except 
ſuch cloth be before fully watered, upon. pain to forfeit 40s. for every 
cloth. / 10. | 

No — ſhall retail any woollen cloth lining nor other, except it be 
fully watered ; and after it be watered it ſhall in no wiſe be ſet nor drawn 
in length or breadth, upon pain to forfeit the cloth or the value. The 
ſame pain to run upon the ſeller of ſuch cloths. 15 12. 

And by the 17 C. 2. c. 15. Every perſon preſſing of any ſort of wool- 
len cloths with any hot preſs, or other like deceitful means, ſhall forfeit 


all cloths ſo preſſed. / 6. 


IX. Spinning woollen-yarn. 


By the act 7 G. 2. c. 9. The ſnap-reel whereon bay-yarn ſhall be reel. 

ed, ſhall contain one yard and three quarters and one inch in circumfe- 
rence, and each ſkain of bay yarn ſhall be three quarters and half a quar- 
ter of a yard in length, and no more, and each ſkain ſhall contain fix lays 
or cuts, and each lay or cut eight ſcore threads, and no more, under the 
following penalties, that is to ſay. / 1. 
Every reelmaker who ſhall make, and every ſpinner who ſhall uſe any 
ſnap- reel for reeling of bay yarn of leſs than a yard and three quarters, 
and an inch in circumference, ſhall forfeit five ſhillings for every ſuch 
offence. | | 


And every ſpinner who ſhall make up ſkains of bay yarn, of leſs than 


three quarters and half a quarter of a yard in length, or leſs than fix 
lays or cuts to each ſkain, and eight ſcore threads to each lay or cut, ſhall 
forfeit two pence for every ſkain ſo made up, and every comber and 
yarn-maker, who ſhall knowingly ſell or expoſe to ſale any yarn made 
contrary to the directions of this act, ſhall forfeit a ſum not exceeding 
three ſhillings for every hundred ſkains of ſuch fraudulent yarn, and fo 

in proportion for a greater or leſſer quantity. | 
Provided that if no more than ſix threads are wanting in a lay or cut, 
and it ſhall appear that fuch deficiency was occaſioned by miſtake, and 
| . 
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not by a wilful neglect, in ſuch caſe, no penalty ſhall be incurred on ac- 
count thereof, /. 2. 

Whereas ſpinners and other perſons to whom combers or yarn-makers 
ſet out their wool to be ſpun, do often imbezzle, ſell or detain for an 
unreaſonable time, ſuch wool, it ſhall be lawful for one juſtice of the 
peace, or the chief magiſtrate of the place where ſuch offence ſhall be 
committed and complained of to determine the matter of ſuch complaint, 
and to award ſuch ſatisfaction to the party ag grieved by the perſons com- 
plained of, as ſuch juſtice or chief magiſtrate ſhall think reaſonable, pro- 
vided ſuch wool ſo delivered doth not exceed the value of twenty ſhil- 
lings, and provided ſuch fatisfation ſhall not exceed ten {hillings over and 
above the value of ſuch wool. 

Whereas ſeveral combers and other perſons do inveigle ſpinners by 
bribes and other means to change the yarn and wool of other combers 
left with ſuch ſpinners to be ſpun, for other wool and yarn left in lieu 
thereof, every ſuch perſon who ſhall inveigle and get from any ſpinner, 
the yarn or wool of any other perſon, in exchange for wool or yarn left 
with ſuch ſpinner in lieu thereof, being thereof convicted, ſhall forfeit 
forty ſhillings for every ſuch offence. /. 3. 

All the penalties by this act inflicted on the reel-makers, ſpinners, and 
other manufacturers of bay yarn, or to be recovered by virtue of this 
act, ſhall be to the uſe of them who ſhall inform or proſecute for the 
ſame with effect, and ſhall be levied in the manner following, that is to 
ſay, upon information upon oath, or ſolemn affirmation, if the com- 
plainant be a guaker, to any juſtice of the peace, or chief magiſtrate of 
any corporation, againſt any perſon who ſhall have acted contrary to 
this act, the ſaid juſtice or chief magiſtrate ſhall iſſue a ſummons in 
writing, under his hand and ſeal, thereby requiring the perſons fo in- 
formed againſt, at a certain day and place within the limits of the 
county or corporation wherein the ſaid offence ſhall be committed, to 
appear before ſuch juſtice or chief magiſtrate to anſwer the ſaid com- 
plaint. / 4. : 

At which time and place the ſaid juſtice or chief magiſtrate, ſhall, in 
the preſence of the perſon ſo accuſed, or in caſe of their neglect to ap- 
pear, being duly ſummoned, proceed to the examination of the ſaid 
matter; and if it ſhall appear on evidence upon oath or ſolemn affirma- 
tion as aforeſaid, of one credible witneſs, that the ſaid perſons are guilty 
of the offences herein mentioned, or of any of them, the ſaid juſtice or 
chief magiſtrate ſhall, by warrant levy the ſaid reſpective forteitures by 
diſtreſs or ſale of the offenders goods, and diſpoſe of the faid forteitures 
to the informers.” | : 

And for default of ſuch diſtreſs to be had, every fuch offender, being 
above the age of ſixteen years, ſhall, by warrant of ſuch juſtice or chiet 
magiſtrate be publickly ſet in the ſtocks in the next market town, on 
the next market-day, in the time of high market, for any time not 
leſs than four hours, and not exceeding eight hours, or be committed 
to the houſe of correction, there to be whipt and kept to hard la- 


bour for any time not under eight days, nor exceeding thirteen days, 
provided 
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provided that no perſon ſhall be proſecuted for the ſaid frauds or 
abuſes, unleſs the ſame be proved or proſecuted within thirty days af. 
ter diſcovery. : 

And by the'41 G. 2. c. 10. An act paſſed in the ſeventh year of his 
preſent majeſty's reign, intituled, An act to prevent frauds and abuſes 
in bay yarn exported to Great Britain; and all the clauſes and provi. 
ſoes therein and herein after contained, are continued and made perpe- 
tual. . 11. 

it - reel-maker ſhall make, or any ſpinner ſhall uſe any ſnap-reel 
for reeling bay-yarn or cotton yarn, of leſs than a yard and three quar. 
ters and inch_in the circumference, or if any ſpinners ſhall make up 
ſkains of bay yarn or cotton yarn of leſs than three quarters and half x 
quarter of a yard in length, or leſs than ſix lays or cutts to each ſkain, 
and eight ſcore threads to each lay or cutt, and ſhall be thereof con- 
victed by the oath, or (being of the people called Quakers) ſolemn 


affirmation of the owner of ſuch goods, or by the oath or affirmation - 


of any other credible witneſs, or by the confeſſion of the perſons charged 
with ſuch offence, before any juſtice-of the peace of the county where 
ſuch offence ſhall be committed, or where the perſons ſo charged reſide 
which oath or affirmation the ſaid juſtices ſhall be required to admini— 
er) it ſhall be lawful for the ſaid * by warrant under their hand 
and ſeal, to commit the perſons ſo convicted to the houſe of correction, 
or other publick priſon of ſuch place, there to be kept to hard labour 
for any time not exceeding ten days, and alſo to order the perſons ſo 
convicted, to be once publickly whipped at the market- place, or ſome 
other publick place where ſuch offender ſhall be committed. Fe 12. 
And in caſe of a further conviction in manner before preſcribed for a 
ſubſequent offence of the ſame kind, it ſhall be lawful for the juſtices, 
before whom ſuch conviction ſhall be had, to commit the perſons ſo 
again offending, to the houſe of correction, or other publick priſon as 
aforeſaid, there to be kept to hard labour for any time not exceeding 
two months, nor leſs than one month. | 
And alſo to order the perſons ſo again offending, to be publickly 
whipped at the market-place, or ſome other publick place where ſuch 
offenders ſhall be reſpectively committed, twice, or oftener, as to ſuch 


juſtices ſhall ſeem reaſonable ; any thing in the faid act 7 Geo. 2. cap. 9. 


to the contrary notwithſtanding. 
X. Laws to prevent the exportation of wool and woollen cloth from 
Ireland. 


1. To avoid frequent repetitions under this head, it may be proper 
to.premiſe (once for all) theſe things following : | 


(1) Notwithſtanding the limitation of actions by the proſecutor in 


the following ſections, to one year after the offence committed: yet by 


a general clauſe g & 10W. c. 40. The king may cauſe perions guilty of 
exporting 
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exporting wool, wool fells, fuller's earth, or ſcouring clay, to be pro- * 


ſecuted at any time in three years. /, g. | | 

(2) That all actions, ſuits, and informations upon any act for prevent. 
ing exportation of wool, wool fells, wool flocks, mortlings, ſhortlings 
worited, bay or woollen yarn, cruels, or wool {lightly manufactured, 
or * = ry or * pr with combed wool, or wool fit for comb. 
ing, fuller's earth, fulling clay, tobacco pipe clay, or a 
eo or clay, from Greet Brita or Ertan 5 jor. _ ON 

Or for preventing the exportation from Ireland into foreign parts, of 
cloth, ſerges, baize, kerleys, frizes, druggets, ſhalloons, ſtuffs, cloth ſerges, 
or any other drapery made of or mixed with wool, manufactured in 
Ireland, may be entered and proſecuted (except as is herein after 
otherwiſe expreſled) in any court of record at We/tminfter, or in the 
court of exchequer in Scotland, or at the quarter. ſeſſions of the peace, 
or before any two juſtices out of ſeſſions in a ſummary way, or in lreland 
by any law relating to the revenue. Te ra LL FD OE | 

And if the property be ciaimed by any perſon, the proof ſhall lie upon 
him, and not on the officer or ſeizer. 12G. 2. c. 21. , 18, 2 

Which clauſe hath enlarged this article very much ; by bringing in all 
thoſe ſtatutes, with which the juſtices before had nothing to do. 

(3) And if the proſecution is in any court of record at We/tmin/ter, 
for any of theſe offences, in or before the ſtatute of the 10 i IV. c. 10. 
a capias ſhall iſſue after the firſt proceſs, ſpecifying the ſum of the penalty 
ſued for; and ſuch perſon ſhzll give good bail to the officer ſerving the 
proceſs, to appear to anſwer to the proſecution ; and at the time of ap- 

earance ſhall give bail in court, to pay the penalties if convicted, or 
yield his body to priſon. /. 20. 

And if any perſon ſhall be in priſon for want of bail, for exportation of 
wool or wool fells (or for aiding or abetting the ſame, 12 G. 2. c. 21. , 
27.) and ſhall refuſe to appear or plead to a declaration or information to 
be delivered to him or to the gaoler, by the ſpace of one term, judgment 
{hall be entered againſt him by default; and if judgment be ſo obtained 
againſt him by default, (or by verdict or otherwiſe), and he pay not in 
three months the ſum recovered, the court ſhall order him to be tranſ- 
ported for ſeven years. 4 G. c. 21. / 6. 3 0 


(4) And to prevent colluſive ſeizures, or fraudulent agreements to 


evade the penalties, none but officers of the cuſtoms, exciſe, or ſalt, ex- 
cept the officers of the guard ſhips hereafter mentioned, ſhall enter infor- 
mations of ſeizures of wool or woollen goods; which ſhall be proſecuted 
in their, or in the attorney general's name, and not otherwiſe. 12 C. 2. 


c. 21. fo. 10 15. 


And if ſuch officer make any ſuch colluſive. ſeizure, or fraudulent 


agreement, he ſhall forfeit 200/. and be diſqualified for any oftice in the 
revenue; and the owner making ſuch agreement with him, ſhall forfeit 
treble value; to him who ſhall ſue in the courts at We/tmin/ter, Dublin, or 
Edinburgh. id. ſ. 16. ih 12 
But if any perſon concerned in ſuch fraudulent ſeizure or agreement, 
ſhall firſt (in three months) diſcover his offence to the 3 
b 5 2 ie 
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the cuſtoms, ſo that one accomplice be convicted ; he ſhall be diſcharged 
of the penalties, and ſhall have the w 17 money recovered on the con. 
viction (the charges firſt deducted). | 

Andif any perſon ſhall oppoſe or 124 any the ſaid officers, or their 
aſſiſtants, in teizing any the goods before mentioned; or if any perſon 
armed, or diſguiſed, ſhall attempt to reſcue any the ſaid goods ſeized ; he 
ſhall be tranſported for ſeven years. /. 26. 

And moreover, it any perſon offer a bribe to any officer for con- 
nivance; he ſhall forfeit 300/. to him who ſhall ſue in any court of re. 
cord at nj e/tminſter. $254! 

(5) On condemration of any wool, or other goods above mentioned, 
the commitlioners of the cuſtoms reſpeRiv ely ſhall cauſe them to be pub. 
lickly fold to the beſt bidder, where they ſhall think proper; and out of 
the produce of ſuch ſale, ſhall cauſe the charges of condemnation and 
fale to be paid, and the remainder to ſuch perſon who ſhall ſeize, inform, 
or ſue. 12 G. 2. c. 21. / 20. 

But if the officers ſhall receive information from any perſon, whereby 
any ſeizure. is made, or any proſecution effected; ſuch informer {hall 
have half of what ſhall be recovered. /. 21. 

Andit any perſon convicted in the penalty of 35. a pound (hereafter 
mentioned) be not able to pay; the commiſſioners may cauſe 15. a pound 
to be xy to the ner or t ne by che receiver of the revenue. 
A 

1 And for the e s further encouragement, by the 19 G. 2. c. 
34. hereafter following, If on an information for ſeizure of wool (during 
the continuance of the ſaid act) a verdict is found for the claimer ; yet if 
the judge ſhall certify upon the record, that there was probable cauſe of 
ſeizure, the claimer fhall have no coſts. / 16. 
2. But the 13 F 14 C. 2. c. 18. The exportation of wool was made 
felony ; but this was repealed by the 7 & 8 W. c. 28. and the preamble 
to the repealing clauſes ſets forth, that by the ſeverity of the penalty, 
the proſecution of offenders had not been ſo effectually put in execution. 
But it doth not appear, why a reward for the informer or proſecutor 
was not thought of at that time. 
— the 12 C. 2. e. 43. No perſon ſhall export, nor pack or load 
8 upon any horte, cart, or carriage, nor lay on board, with intent to ex- 
ties and for- port any wool, wool fells, mortlings, ſhortlings, or any yarn made of 
feitures. wool, or any wool flocks, or any fuller's earth, or fulling clay; on pain 
of forfeiting the ſame, and that every offender thall forfeit moreover 3s. 
for every pound weight whereof. J. 1, 3. 
(By the 7 & 8 N. c. 28. which, by the way, is a confuſed and ill 
penned act, another penalty is appointed, to wit, the forfeiture of ſuch 
2 and treble value, with treble coſts; ſo that it ſeemeth, the offender 
be proſecuted either for the wool and 3s. a pound, or for treble 
ua" with treble coſts.) 
And the owner of the ſhip, knowing the offence, ſhall forfeit all his 


intereſt in tho {hip and Furniture.” C. 3. c. 32 , 3. 18 N. c. 
28. / 8. | F 390 et Tout; {171 
And 


Exporting of 
wool, fclony. 
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And the maſter and mariners, knowing the offence. and aſſiſting ere 
unto, ſhall forfeit all their goods and chatten and be imprſonedd oy 
months. 5 Ng i. 28k TSP ITY IOC FT TTY I6v 

And by the 6 G. c. 21. If the maſter, purſer, or other perſon takins 
charge of the ſhip, ſhall fuffer any of the fad goods, of any robs 
pipe clay, to be taken in from ſhore, to be carried beyond ſea, he ſhall 
beſides any former penalties, be impriſoned ſix months. fe 32. oh 

But if any maſter, mate, or mariner, ſhall in fix months give an ac- 


count to the commiſſioners of the cuſtoms, of ſuch ſhip, and goods, and 


offenders, fo as any may be convicted; he ſhall be indemniſied, and ſhall 
have moreover three fourths of the penalties recovered, clear of charges 
and © king ſhall have the other fourth, charges deducted. 12 G. 2. jy 
21. / 23. 

And any merchant, or other perſon, offending herein, ſhall be diſabled 
to require any debt or account belonging to him from any factor or other. 
12 C. 2. c. 32. . 4. | | MT os | 

And the ſaid offences may be tried either in the county where the goods 
were packed, loaden, or laid abroad, or where the offender is apprehend- 
ed.” I © #6. £336 . | 5 

And the ſhip, if an alien, or perſon not inhabiting in England, be the 
owner or part owner thereof, ſhall be forfeited to the king. 12 C. 2. c. 
3. Yo | | 

400 all perſons aiding or aſſiſting therein, being convicted in one year, 
ſhall ſuffer three months imprifonment, 7 & 8 W. c. 28. /. 10, 11. 
Provided, that the firſt three perſons, who have been aiding or aſſiſting 
(not being owners or part owners thereof) who ſhall inform any juſtice of 
the peace of ſuch offence, whereby the penalties may be recovered, ſhall 
not ſuffer ſuch penalty. , 11. | | 

And moreover, all ſuch exportation ſhall be deemed a publick nuiſance. 
11126 T6 16816. We 

4. And no coverlids, . waddings, or other manufactures, {lightly 
wrought, ſo as they may be reduced to wool again; or mattraſſes or beds 
ſtuffed with combed wool, or wool fit for combing, ſhall be exported from 
Great Britain or Ireland; on the like pain as for exporting wool. 12G. 2. 
„ ve: 4 +} | | 

55 7 of INTER fuller's earth, or fulling clay, is exported under colour 
of tobacco pipe clay, therefore no tobacco pipe clay ſhall be exported, on 
pain'af'3 s. 4 pound. . A... 

6 Nor ſhall any fuller's earth, or ſcouring clay, be exported into Ireland ; 
on pain of 15s. a pound. 9 & 10 V. c. 40. /. 2. 5 

8. And no wool, wool fels, mortlings, ſhortlings, wool flocks, worſted, 
bay or woollen yarn, ſhall be packed up in any box, barrel, caſk, caſe, chelt, 
or any other package, but only in packs of leather or packcloth; on which 
ſhall be marked on tlie outſide the words WO OL or Y A RN, in large 


letters not leſs than three inches long; on pain of forfeiting the ſame, and 


the package, and 35s. for every pound weight, to be paid by the owner or 


packer. 12 G. 2. c. 21. . 10. | 


9. And no wool, wool fells, mortlings, fliortlings, woollen yarn, woo! 


flocks, fuller's earth, fulling clay, or tobacco pipe clay, {hall be Fe «| 
— FS 2 and, 
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land, but in the day time only, namely, from Mar. 1. to Sept. 29. be- 
tween four in the morning, and eight at night; and from Sept. 29. to 
Mar. 1. between ſeven in the morning, and five at night, on pain of for. 
feiting the ſame or the value. 13 & 14 C. 2. c. 18. ½ 9. | 

And no wool, wool fells, mortlings, ſhortlings, wool flocks, worſted, bay 
or woollen yarn, worited yarn, cruels, or wool ſlightly manufactured, ſhall 
be put on board any veſlel, to be carried coaſtwiſe, or from one port to 
another in Great Britain or Ireland, without notice given to the officers of 
port, and bond given for the landing thereof, and a licence taken from ſuch 
officers for ſo doing; on pain of forfeiting the ſame, with the veſſel and 
furniture; and the hond to be ſued, if a certificate of landing the goods is 
not brought in ſix months. 12 G. 2. c. 21. / 11. 

And to prevent collulive landing, none of the ſaid goods, carried coaſt- 
wiſe, ſhall be landed but in preſence of the officers, and at the proper quays ; 
on pain of forteiting the ſame, or the value, and 35. for every pound, to 
be paid by the owner. id. .. 13. 

And all cocquets, for carrying wool from any port, ſhall be written on 
paper, and not parchment (to prevent the eraling), and ſigned by three 
ofticers of the port; and all certificates of landing the ſame again in any 
other port, ſhall be ſigned in like manner: And all ſuch wool, both at 
ſhipping and landing, iball be weighed in the e of the ſaid officers. 

13. By the 26 G. 2. c. 11. It ſhall be lawful for any perſon, to export 


f from any port in {re/and, any wool, or woollen or bay yarn, wool tells, 


ſhortlings, mortlings, wool flocks, and worſted yarn, to any port in Great 
Brian. 1 | | 

But no perſon ſhall export, or load, or ſhip, with intent to export, any 
wool, wool fells, ſhortlings, mortlings, or any woollen cloth, or manufac- 
ture, out of Ireland, except it be into Great Britain; on pain of forfeiting 
the ſame, and the ſhip, and alſo 5004. and the maſters, mariners, and 
others aſſiſting, 40/. 1o & 11 W. c. 10. / 1, 2. 

But the ſirſt three perſons not being owners, or part owners, who have 
been aiding in exporting the ſame, that ſhall inform any juſtice of the 
peace, whereby the penalties may be recovered ; ſhall be treed from all 
penalties for the ſame. 3 G. c. 21. / 5. | 3 

And bond or double value of the goods ſhall be given to the officers of 
the cuſtoms, for every ſhip exporting the ſame, that they ſhall be landed 
in Great Britain. 10 & 11 W. c. 20. 1. 5 1 

And no wool, or any of the ſaid goods, ſhall be brought into Great 


Britain from Ireland, but in ſhips. of the built of Great Britain or Ireland; 


on pain of forfeiting the goods, or the value, together with the ſhip and 


furniture. 12 G. 2. c. 21. / 6. 
And to prevent colluſive landing, none of the ſaid goods imported 


from Ireland, ſhall be landed but in preſence of the officers, and at the 


proper quays ; on pain of forfeiting the ſame, or the value, and 3 5. for 


every pound, to be paid by the owner. id. J. 13. 


And the commiſſioners of the cuſtoms i 
tranſmit to the commiſſioners. of the cuſtoms in England, an account of 


wool exported, from whence, the quantity and weight, by whom, in what 


. 1 


6 
— 


n Ireland, ſhall every fix months 
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ſhip, where conſigned, names of the perſons in neland ſigning cert; 
of landing the ſame, with the dates of ſuch certificates * 1 — 
and the quantity and weight contained in the certiſicates: Which certi. 
ficates ſhall not be obliterated or interlined, and ſhall be written on paper 
and not parchment. 7 & 8 N. c. 28. „ 

And a regiſter ſhall be kept at the cuſtom houſe, London, of all the 
wool imported from Ireland, the weight, number, ſhip, maſter's name, 
oe Pe and to whom conſigned ; for the uſe of the commiſſioners. 
: W. c 32. þ 11. | 

14. The commiſſioners of the admiralty ſhall appoint 2 fifth rate ſhips, 
2 ſixth rates, and 8 armed flooys, conſtantly to cruiſe on the coaſts, 
particularly between the north of /reland and Scotland, with orders to 
ſeize all ſhips exporting wool to foreign parts. 

And all wool, and veſſels ſo ſeized, ſhall be forfeited, and the wool 
lodged in the King's warehouſe till condemned; and then the ſame after 
21 days (together with the veſſels ſo condemned) ſhall be ſold by inch of 
candle, notice being firſt given at the cuſtom houſe of the port where 
lodged, and on the Royal Exchange at London ; one fourth of the produce 
to the commander, one fourth to the officers, one fourth to the mariners, 
and one fourth to the king (charges of proſecution and condemnation 
being firſt paid out of the king's part.) And the commander neglecting 
his duty herem, ſhall forfeit his wages, and office, and be impriſoned ſix 
months., io e 11 N. c. 10. / 16, 17, 18. 

And they ſhall alſo appoint 3 ſixth rate ſhips, and 8 or more armed 
{loops, to cruiſe on the Britiſh and Iriſh coaſts, with orders for ſeizing all 
ſhips wherein any woollen manutactures are exported from Ireland; which 
ſnips and goods ſhall be forfeited, one fourth to the commander, one 
fourth to the officers, one fourth to the mariners, and one fourth to the 
king, the charges being firſt paid out of the King's part. But if the 
ſeizure was at the information of any perſon, ſuch informer ſhall have 
a fifth part, and the reſidue be diſtributed as above. 5 G. 2. c. 21, 


Guard ſhips. 


„, 


Wreck. 


r. RECK of the ſea, in legal underſtanding, is applied to fuch wreck, what. 
| goods, as after ſhipwreck at ſea, are by the ſea caſt upon the 
land; and therefore the juriſdiction thereof pertaineth not to the lord ad- 

miral, but to the common law. 2 I. 167. ! ; 

2. None of thoſe goods which are called jet/am (from being c into the jetſam, flot- 
ſea while the ſhip is in danger, and after periſheth) or thoſe called flotſam _ and la- 
(from floating upon the ſea after ſhipwreck) or thoſe called /agan, or ligan bau. 

(goods thrown overboard before the ſhipwreck, which ſink to the bot- 
tom of the ſea) are to be eſteemed wreck, ſo long as they remain upon 
the ſea, and are not caſt upon the land by the fea ; but it any of them 


are caſt upon the land by the ſea, they are wreck. Ved b. c. 4. 3 
f : : 


Wreck. 


898 
Living crea= 3. Alſo by the 3 Ed. 1. c. 4. Where a man, a dog, or a cat, eſcape 
ture eſcaping: o1ick out of the ſhip, the ſhip or any thing therein ſhall not be adjudged wreck 

of the ſea, 


A man, a deg, or a cat | Which ſtatute being but declaratory of the 
common law, theſe three inſtances are only put He examples; for beſides 
theſe two kinds of beaſts, all other beaſts, fowls, and other living things 
are underitood, whereby the property of the goods may be known. 2 


In/t. 167, 168. 


Eſcape quick out the ſhip] If a ſhip be ready to periſh, and all the men 
therein (tor the 7 of their lives) leave the ſhip, and after, the 

forſaken ſhip periſheth; if any of the men be ſaved and come to land, 
the goods are not loſt. 2 [n/#. 167. 

To whom the 4. By the 17 Ed. 2. The king ſhall have wreck of the ſea throughout the 

wieck be- realm. | ; 

longeth. And the cauſe wherefore originally wreck was given to the crown, 
ſtood upon two main maxims of the common law. 1. That the property 
of all goods whatſoever muſt be in ſome perſon. 2. That ſuch goods ax 
no ſubject can claim any property in, do belong to the king by his pre- 
rogative. 2 In/t. 167. 

$cizine wreck 5+ The taking of goods whereof no one had a property at the time, 

not felony, is not felony ; and therefore he who takes away a wreck, before it is 
ſeized by the perſon who has a right thereto, is not guilty of felony, 
and ſhall only be puniſhed by fine, or the like. 1 Haw. 93, 94. u. 147, 
148. That is to ſay, he is not guilty of felony by the common law; but 
it is otherwiſe by the ſtatutes here following. C 

6. To preſerve ſhips ſtranded, or in diſtreſs, from being plundered by 
the country people, it is enacted by the 4 G. 1. c. 4. as follows: 

If any perſon, beſides thoſe impowered by the officer of the cuſtoms 
and the conſtables, ſhall enter, or endeavour to enter, on board any ſuch 
ſhip in diſtreſs, without the leave of the commander, or of the officer 
of the cuſtoms, or conſtable, or one of them, or in caſe any perſon ſhall 
moleſt them in the ſaving of the ſhip or goods, or ſhall endeavour to 
hinder the ſaving of ſuch ſhip or goods, or ſhall deface the marks of 
any ſuch goods, before the ſame ſhall be taken down in a book by the 
commander, and the firſt officer of the cuſtoms, ſuch perſon ſhall within 
twenty days make double ſatisfaction to the party grieved, at the diſcre- 
tion of the two next juſtices of the peace, or in default thereof, ſhall by 
ſuch juſtices be ſent to the next houſe of correction, where he ſhall be 
employed in hard labour twelve months. // 3. | 

And it ſhall be lawful for any commander or ſuperior officer of the 
ſhip in diſtreſs, or for the officer of the cuſtoms, or conſtable on board 
the ſhip, to repel by force any ſuch perſons as ſhall without leave or con- 
ſent as aforeſaid, preſs on board the ſaid ſhip in diſtreſs, and thereby 
moleſt them in the preſervation of the ſhip. /. 4. | 

7. In caſe any goods ſhall be found upon any perſon that were ſtolen 


or carried off from any ſuch thip in diſtreſs, they, on whom ſuch or 
| : 


Wreck. 


ſhall be found, ſhall, upon demand, deliver the ſame to the owner, or to 
ſuch perſon by ſuch owner authorized to receive the ſame, or in default 
thereof, ſhall be liable to pay treble the value of ſuch goods, to be re- 
covered by ſuch owner in an action. 15 

8. By the ſame ſtatute, the ſheriffs, juſtices of peace of every county, 
and all mayors, bailiffs, and other head officers of corporations, and 
port- towns near the ſea, and all conſtables, headboroughs, and officers 
of the cuſtoms, ſhall, upon application made to them on behalf of any 
commander of a ſhip being in danger of being ſtranded, or being ſtrand- 
ed, command the conſtables of the ports neareſt the coaſts where ſuch 
ſhip ſhall be in danger, to ſummon as many men as ſhall be thought 
neceflary to the aſſiſtance of ſuch ſhip. / 1. 

And if there {hall be any ſhip belonging to his majeſty, or his ſubjects, 
riding near the place, the officers of the cuſtoms and conſtables are re- 
quired to demand of the ſuperior officers of ſuch ſhip, aſſiſtance by their 
boats, and fuch hands as they can conveniently ſpare ; and in cafe ſuch 
ſuperior officer of ſuch ſhip neglect to give ſuch aſſiſtance, he ſhall forfeit 
1007. to be recovered by the ſuperior officer of the ſhip in diſtreſs, with 
colts, in any of his majeſty's courts of record. | 

9. The collectors of the cuſtems, and tlie commanding officer of any 
ſhips, and all others who ſhall act in the preſerving of any ſuch ſhip in 
diſtreſs, or their cargoes, ſhall within thirty days be paid a reaſonable 
reward by the commander or owners of the ſhip-in diſtreſs, or by the 
merchant whoſe thip or goods ſhall be faved; and in default thereof, 
the ſhip or goods ſhall remain in the cuſtody of ſuch officer of the cuſ- 
toms, until all charges be paid, and until the faid officer of the cuſtoms, 
and the maſter or other officer of the ſhip, and all others ſo employed, 
ſhall be reaſonably gratified, or ſecurity given for that purpoſe, to the 


ſatisfaction of the parties. /. 2. 


And in caſe after ſuch ſalvage, the commander, mariners, or owners 
of ſuch ſhip ſo ſaved, or merchant, whoſe goods ſhall be ſaved, ſhall 
diſagree with the officer of the cuſtoms, touching the monies deſerved 
by any of the perſons employed, it ſhall be lawtu- for the commander of 
ſuch ſhip ſo ſaved, or the owner of the goods, or the merchant intereſted, 
and alſo for the officer of the cuſtoms, to nominate three of the neigh- 
bouring juſtices of peace, who ſhall adjuſt the quantum of the gratuities 
to be paid to the ſeveral perſons, and ſuch adjuſtments ſhall be binding 
to all parties, and ſhall be recoverable in an action at law in any of his 
majeſty's courts of record. 5 

And in caſe no perſons ſhall appear to make his claim to the goods 
ſaved, the chief officer of the cuſtoms, of the neareſt port, ſhall pf 
to three of the neareſt juſtices of peace, who ſhall put him or ſome other 
reſponſible perſon in polleflion of the goods, ſuch juſtices taking an account 
of the goods, to be ſigned by ſuch oflicer of the cuſtoms. 5 

And if the goods Fal not be claimed within twelve months, public 
ſale ſhall be made thereof, and if periſhable goods torthwith to be ſold, 
and after charges deducted, the reſidue of the monics, with an account 


of the whole, ſhall be tranſmitted to his majcſty's cxchequer oe oF 
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Wreck, 


benefit of the owner, who upon affidavit or other proof of his pro. 
perty to the ſatisfaction of one of the barons, ſhall, upon his order, re. 
ceive the ſame. 

10. If any perſon ſhall make or be aſſiſting in the making any hole in 
any part of any ſhipin diſtreſs, or ſhall ſteal any pump belonging to any 
hip, or ſhall be aiding or abetting in the ſtealing ſuch pump, or ſhall 
wilfully do any thing tending to the immediate loſs or deſtruction of 
ſuch ſhip, ſuch perſons ſhall be guilty of felony without benefit of 
clergy. / 6. of Fo | 

11. If any perſon ſhall put forth any falſe or treacherous lanthorns, 
lights or fires, with-intention to ſubject any ſhip to danger or ſhipwreck, 
ſuch perions being thereof convict ſhall be guilty of felony without be. 
neſit of clergy. / 7. | 

12, If any action ſhall be proſecuted againſt any perſons for any thing 
they ſhall do in purſuance of this act, all perſons ſo ſued may plead the 
general iſſue, Sc. and if the plaintiff ſhall become nonſuit, or forbear 
proſecution, or diſcontinue the ſuit, or if a verdict ſhall paſs againſt him, 
or judgment be given againſt him upon a demurrer, the detendants ſhall 
recover full coſts. This act ſhall be a public act. / 8. | 

13. If any officer of the cuſtoms ſhall by fraud or wilful neglect abuſe 
the truſt hereby repoſed in hiin, and ſhali be convicted thereof, ſuch of- 
ficer ſhall forfeit treble damages to the party grieved, to be recovered in 
any court of record, and ſhall be incapable of any employment relating 

to the cuſtoms. 

14. This act ſhall every year publickly be read in full market, on the 
market day next preceding Michaelmas day, in the public market place of 
every market town within five miles of the ſea, by the mayor or chief 
magiſtrate of every ſuch market town, or ſome other perſon by him ap- 
pointed, or where there is no ſuch mayor or chief magiſtrate, by the 
clerk of the market, or ſome other perſon by him appointed. /. 10. 

And in default thereof, fuch mayor, chief magiſtrate, or clerk of 
the market, ſhall forfeit forty ſhillings for every ſuch offence, to be reco- 
vered by civil bill, by the party who ſhall firſt ſue for the ſame. 

15. This act ſhall nt any ways extend to deprive or prejudice his ma- 
jeſty, his heirs or ſucceſſors, or any claiming under them, or any paten- 
tee or grantee of the crown, or any lords of any manors, or other per- 
ſon in relation to any right which they ſhall have, or lawfully may claim 
to any wrecks or goods that ſhall be floz/am, yet/am, or lagan. This act is 
made perpetual by flat. 11 G. 2. c. 9 | | 

16. And by the 17 G. 2. c. 11. If the commander, mariners, or 
owners of the veſſel ſaved (purſuant to flat. 4 C. 1. c. 4.) or the owner 
of the goods, or any perſon intereſted therein, or any perſons employed 
in ſuch ſalvage, or having any intereſt in ſuch adjuſtment, ſhall think 
themſelves aggrieved by ſuch adjuſtment, made according to the ſaid act _ 
4 C. 1. c. 4. it ſhall be lawful for ſuch perſons by petition, ſetting forth 
the particular grievances they complain of in ſuch adjuſtment, to appeal 
to the lord heutenant, lord deputy, or chief governors and privy coun- 
210i [re/and, or to the next going juſtices of aſſige for the county Ent 

| uch 


Je 4 


Uireck, 


{ach fp or goods ſhall be ſaved, after the adjuſtment made at the election 


of the perſon appealing. . 1. 

And 3 lieutenant or chief governors and privy council, and ſuch 
juſtices ot aſſiae, are authorized to receive every ſuch petition of appeal, 
and to ſend for and examine upon oath, or being of the people called 
quarers, upon {0jemn athrmation, ſuch witneſſes as ſhall be thought neceſ- 
jary, andſhall determine the matters contained in ſuch petition in a ſum- 


mary way; and ſuch determination of the lord lieutenant, or chief 


governors and privy council, and of ſuch juſtices of aſſize, ſhall be con- 


— 
dcluſive to all perſons concerned. 


17. No petition,of appeal to the lord lieutenant, or chief governors 
2nd privy council, ſhall be received, unleſs ſuch petition of appeal, ſhall 
be preferred within the three calendar months after ſuch adjuſtment ſhall 
be mace, and publiſhed by ſuch juſtices of the peace. /. 2. | 

And ſuch perſons fo appealing, ſhall within twenty one days after the 
preferring of ſuch petition, ſerve the officer of the cuſtoms with a true 
copy Of iuch petition, and in default thereof, the ſaid adjuſtment ſhall 
be binding and concluſive to all perſons concerned therein. | 

18. In caſe ſuch petition ſhall be preferred to the lord lieutenant, or 
chiet governors and privy council, notice in writing of the day to be 
appointed for hearing of ſuch appeal, ſhall be-ſerved on the ſaid officer of 
the cuſtoms, thirty one days at leaſt before the day appointed for ſuch 


hearing; and the ſervice of ſuch notice ſhall be deemed to be ſufficient 


notice to all perſons employed in ſuch ſervice, or claiming any benefit in 

ſuch adjuſtment. / 3. | 
And in caſe any ſuch perſons concerned in ſuch adjuſtment ſhall fail to 

appear on the day appointed for the hearing of ſuch appeal, it ſhall be 


lawful for the lord heutenant, or chief governors and privy council to 


proceed therein, and to give the perſons To appealing, ſuch relief as if the 
perſons employed in fuch ſalvage, and intereſted in ſuch adjuſtment, had 
appeared and made their defence. | 5 

And in cafe the perſons appealing ſhall fail to proſecute ſuch appeal in 
manner aforeſaid, or that ſuch adjuſtment ſhall be confirmed upon the 
hearing of ſuch appeal, it ſhall be lawful for the lord lieutenant, or chief 
governors and privy council, to award {uch coſts to the parties employed 
in ſuch ſalvage, and intereſted in the faid adjuſtment, as they ſhall think 
fit. | . 
19. Every perſon intending to appeal to ſuch judges of aſſize, ſhall ten 
days at leaſt before the firſt day of the aſſizes, at which ſuch petition is to 


be preferred, ſerve the ſaid officer of the cuſtoms with a true copy of ſuch 


petition intended to be preferred at ſuch aftizes, and the ſervice of ſuch 
copy ſhall be deemed a ſufficient notice to all perſons employed in ſuch 
ſalvage, or claiming any beneſit from, or concerned in ſuch adjuſtment. 


And ſuch petition ſhall be filed with the clerk of the judges of aſſize, 
before the hour of twelve a clock in the forenoon of the ſecond day of 
the aſſizes, at which ſach petition is to be preferrcd, and ſuch petition 
6 A {hall 
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ſhall be finally heard and determined at the ſame aſſizes, unleſs ſuch jul. 
tices ſhall ſee ſufficient reaſon to adjourn the ſame to the next aſſizes. 

In which caſe the next going judges of aſſize ſhall ſinally hear and de- 
termine the ſame; and in default of the ſervice of ſuch copy of ſuch peti. 
tion, or in caſe of ſuch ſervice, in default of the due proſecution thereof, 
ſuch adjuſtment ſhall be binding and as valid, as if this act had never 
been made. | 

20, In caſe there are not ten days between the making of the ſaid ad- 
juſtment, by the juſtices of the peace, and the firſt day of the then next 
aſſizes for the ſame county, ſuch petition of appeal may be preferred to 
the next going judges of aſſize, after the expiration of the ſaid ten days 
after ſuch adjuſtment, and ſuch petition ſhall be as good, and proſecuted 
in the ſame manner as if the ſame had been preferred to the next going 
judges of the aſſize after the adjuſtment by the ſaid juſtices of peace. 
21. If the perſons employed in ſuch ſalvage, or claiming any intereſt, 
or concerned in ſuch adjuſtment, ſhall fail to appear at ſuch aſſizes, where 
the ſaid appeal is proſecuted, it ſhall be lawful for the judges of aflize to. 
proceed therein, and give to the perſons appealing ſuch relief, as if the 
perſons intereſted in ſuch adjuſtment had appeared and made their de- 


tence. /. 6. 
And in caſe the perſons appealing, ſhall fail to proſecute the faid appeal, 


or that ſuch adjuſtment ſhall be confirmed upon the hearing of ſuch ap- 


pea), it ſhall be lawtul for ſuch judges of aſſize to award ſuch colts to the 
parties intereſted in the ſaid adjuſtment, as they ſhall think proper, not 
exceeding three pounds. 

22. In caſe any fact ſhall appear doubtful to ſuch judges of aflize upon. 
ſuch appeal, the ſame ſhall be tried by a jury to be returned immediately 
at the prayer of the party, or by the diſcretion of ſuch judges, and the 
ſaid judges of aſſize ſhall upon the verdict to be found on ſuch trial, make 
ſuch decree as to them ſhall ſeem meet, and the decree of ſuch judges ot 
aſſize ſhall be final and concluſive to all parties concerned in the ſaid ad- 
juſtment and ſalvage. / 7. | 

23. In caſe ſuch commander, mariners, or owners of the veſſel, or the 
owner of the goods ſo faved, or any perſon intereſted therein, or any 
perſons employed in ſuch ſalvage, or having any intereſt in ſuch adjuſlt- 
ment, ſhall think proper to appeal as aforeſaid, the ſaid officer of the 
cuſtoms ſhall, upon ſuch commander, mariners, or owners of the vellel, - 
or the owners of the goods ſo ſaved, or any perſon intereſted therein, 
depoſiting the money allotted by the ſaid juſtices of the peace, or giving, 
ſufficient ſecurity by two able perſons entering into an obligation payable 
to ſuch officer of the cuſtoms in the penalty of double the ſum in ſuch 
adjuſtment, with condition in caſe ſuch appeal ſhall be brought by ſuch 
commander, mariner, or owners of the veſſel, or the goods ſo ſaved, 
or any perſon intereſted therein, to proſecute ſuch appeal, and to pay 
ſuch ſums as ſhall be decreed upon ſuch appeal, and ſuch coſts as ſhall be 
awarded thereon as aforeſaid, or in default of ſuch proſecution to pay the 


ſums contained in ſuch adjuſtment, and ſuch coſts as ſhall be awarded as 
aforeſaid, 
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thereunto belonging, in cuſtody or poſleſſion, 
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aforeſaid, and in caſe ſuch appeal ſhall be brought by any of the perſons 


employed in ſuch ſalvage, or having a demand on account of ſuch ſal- 


vage, with condition to pay ſuch ſums as ſhall be decreed upon the hear- 
ing of ſuch appeal, or in caſe that ſuch adjuſtment ſhall be confirmed, or 
that ſuch appeal be not proſecuted, ſuch ſums as are allotted by ſaid ad- 


juſtment, deducting thereout ſuch coſts as ſhall be allowed upon the con- 


firmation of ſuch adjuſtment, or for the non-proſecution of ſuch appeal 
deliver up fuch ſhip and goods to ſuch perſons appealing, in the ſame 
manner as if the determination of the ſaid juſtices of the peace had been 
fully complied with, - _ | 

24. It upon an appeal to be preferred by virtue of this act, there ſhall 
be any coſts awarded to ſuch commander, mariner, or owners of the 
vellel, or the owner of the goods ſo ſaved, or any perſon intereſted there- 
in, ſuch coſts ſhall be allowed and deduced out of the adjuſtment ſo ap- 
pealed from. /. 8. | 

25. In caſe any matter ſhall, upon the hearing of any appeal, by the 
lord heutenant or chiet governors and privy council appear doubtful to 
them, it {hall be lawful for them to direct an iflue concerning ſuch mat- 
ters, to be tried in any of his majeſty's courts of record at Dublin, or be- 
fore the juſtices of aſſize for the county where ſuch veſſel or goods have 
been ſaved, and upon return thereof, make ſuch..decree as to them ſhall 
icem meet, which ſhall be concluſive to all parties. /. g. 


By 15 & 16 Geo. 3. cap. 33. ſect. 1, Whereas the laws have not been 
ſufficient to prevent the ſtealing, plundering, and carrying away goods 
from veſſels in diſtreſs, ſtranded, or in danger of being ſtranded, wreck- 
ed or driven on ſhore; every perſon, who ſhall get, or have in cuſtody 
or poſſeſſion, any part or parts of any ſhip or veſſel ſo in diſtreſs, ſtrand- 
ed, wrecked, or driven on ſhore, or of the tackle, furniture, fails, am- 
munition or cargo, or of the goods belonging to ſuch ſhip or veſſel 
(knowing the ſame to be) ſhall, within three days next after ſuch perſon 
{ſhall knowingly have got or had the ſame in cuſtody or poſſeſſion, give 
notice to ſome one of his majeſty's juſtices of the county, in which ſuch 
perſon reſident, or to the next reſiding officer of the revenue, that he, 
ſhe, or they hath or have part of ſuch ſhip or veſſel, or of the tackle, 
furniture, ſails, ammunition, or cargo thereof, or the goods thereunto 
belonging (as the truth ſhall be) in cuſtody or poſſeſſion, and of the 
place or places where depoſited at the time of ſuch notice; and if any 
neglect or omit to give ſuch notice, and ſhall be thereof lawtully con- 
victed upon indictment, they ſhall ſuffer impriſonment, not exceeding 


- ſix months, as the judge or judges of aſſize, before whom convicted, 


{hall in his diſcretion think fit. | 
Sea. 2. Every perſon who ſhalt ſo have any part of ſuch ſhip or veſſel, 


or the tackle, furniture, ſails, ammunition or cargo, or of the goods 
{hall deliver the ſame 
within forty-eight hours after demand, and without wilful embezzle- 
ment, to any juſtices of the county where the fame ſhall be, or to any 


officers of revenue who ſhall demand the ſame ; and every perſon who 
i | 6A 2 ſhall 
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ſhall neglect, refuſe, or omit to deliver as aforeſaid, ſhall be deemed to 
have ſtolen. the fame ; and being lawtully convicted, adjudzed guilty of 
felony ; and it ſhall be fufticient in indictment for any offence againſt this 
act to aver and prove, that ſuch parts of any ſhip or vellel mentioned 
therein, or the tackle, fails, furniture, ammunition, or cargo thereof, 
had been on board, or did belong to ſuch ſhip or veſſel, without averring 
or proving the property thereof was in any particular perſon, | 

Sect. 3. This act ſhall in every year be publickly read in full market 
on the market-day next preceding Michaetmas day, in the publick market. 
place of every market town within five miles of the ſoa, by the chief ma- 

iſtrate, or ſome perſon appointed by him, and where, there is not a chief 
magiſtrate, by the” clerk of the market, or ſome perſon appointed by 
him; and every chief magiſtrate and clerk of the market, who fhall ne- 
glect to read, or have the ſame read as aforeſaid, thall forfeit five pounds, 
by civil bill by the party who ſhall irt ſac. 

By 23 & 24 G. 2. c. 48. Xx 1. If any ſhall plunder, ſteal, take away, or 
deſtroy any goods, merchandize, or other effects from of belonging to 
any veſſel of ſubjects or others, in diſt reſs, or wrecked, loſt, ſtranded, 
or caſt on ſhore on any coaſt (whether living creature on board or not) 
or any furniture, tackle, apparel, proxiſion, or part of ſuch; or ſhall 
beat or wound with, intent to kill or deftfoy, or ſnl otherwiſe wilfully 
obſtruct eſcape of any perſon endeavouring to fave lite from ſuch ſhip or 
veſlel, or wreck thereof, or if any put out falſe Iighnc with intention to 
bring any ſhip or vellel into danger, every ſuch perton ſhall be deemed 
guilty of felony, and being lawtully convicted ſhall ſailer death as in 
caſes of felony without benefit of clergy. 

Sect. 2. When goods or effects of ſmall value thall be ſtranded, loſt, 
or caſt on ſhore, and ſtolen without circumitances of cruelty, outrage, 
or violence, it ſhall be lawful for any perſon to proſecute for ſuch of- 
fence by way of indictment for petit larceny ; and offenders thereof 
lawfully convicted ſhall ſuffer ſuch puniſhment, as the laws in caſes of 
petit larceny enjoin or require. 

Sect. 3. It ſhall be lawtul for any one or more juſtices of peace, upon 
information upon oath (which oath ſuch juſtices are empowered to ad- 
miniſter) of any part of cargo or effects whatſoever belonging to any 
{hip or vellel, loſt or ſtranded upon or near any coaſt of this kingdom, 
being unlaw fully carried or conveyed away, or concealed in any houſe, 
out-houſe, barn, or other place, or of reaſonable cauſe of ſuſpicion 
thereof, to iſſue warrants for ſearching ſuch houfe, as in other cafes of 
ſtolen goods; ; and if the ſame ſhall be found in ſuch houſe, out-houſe, 
barn, or other place, or upon or in cuſtody or poſſeſſion of any not le— 
gally authorized or entitled to keep and withhold, and the owner or oc- 
cupier of ſuch place, or perſons upon whom or in whoſe cuſtody-or pol- 
feflion found, ſhall not immediately upon demand deliver the fame to the 
lawful owners, or to ſuch as lawfully authorized ts demand, or not give 


2 good account to fatisfattion of faid juſtice or juſtices how they became 


polleſied thereof; it ſhall be lawful vpon . of ſuch refuſal, and they 
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are required, to commit ſaid offenders to the common gaol for ſix 
months, or until they have paid to ſuch lawfal owners, or perſons law- 
fully authorized to receive, treble value of the goods or things ſo unlaw- 
fully detained. F 

Sect. 4. If any offer or expoſe to {ale goods or effects belonging to 
any ſhip or veſſel loſt, ſtranded, or caſt on ſhore, and unlawfully taken 
away, or reaſonably ſuſpected fo, it ſhall be lawful for perſons, to whom 
the ſame ſo offered to ſale, or any officer of cuſtoms or exciſe, or conſta- 
ble or other peace officer, to ſtop, take, and ſeize ſaid goods and effects, 
and he and they ſhall with all convenient ſpeed carry the ſame or give no- 
tice of ſuch ſeizure to ſome one or more juſtices of peace; and if the 
perſons who offered to fate, or ſome other on their belialf, ſhall not ap- 


pear before ſaid juſtice within tem days after ſeizure, and make out to 


ſatisfaction of ſaid juſtice the property to be in them, or in perſons by 
whom they were employed to fell ſaid goods or effects, ſhall by order of 
aid juſtice be forthwith delivered to or for uſe of the rightful owner, 
upon payment of a reaſonable reward for ſuch ſeizure, aſcertained by ſuch 
juitice, to the perion who ſeized ; and ſuch juſtice ſhall commit the per- 
ſons, Who ſo offered or expoſed to ſale, to the common gaol for ſix 
months, or until they have paid to ſuch lawful owner, or perſon lawfully 
authorized to receive, treble value of faid goods or effects fo unlawfully 
offered to ſale. | f 

Set. 5. In caſc perſons not employed by the maſter, mariners, own- 
ers, or other perſons lawfully authorized, in falvage of any ſhip or veſ- 
ſel, or cargo or proviſion thereof, ſhall in abſence of perſons fo employed 
or authorized ſave any ſuch thip, veilel, goods, or effects, and cauſe the 
{ame to be carried for beneſit of owners or proprietors into port, or to any 
near adjoining cultym-houſe, or other place of ſafe cuſtody, immediately 
giving notice thereof to ſome juſtice of peace, magiſtrate or cultom- 
houſe or exciſe ofticer, or ſhall diſcover to any ſuch juſtice, magiſtrate, 
or officer, where any ſuch goods or effects have been wrongtully bought 


or ſold, or are concealed, ſuch perſons ſhall be entitled to a reaſonable. 


reward for ſuch ſervices, to be paid by the maſters or owners of ſuch 


a 


velicls or goods, and to be adjuſted, in cafe of diſagreement about the 


quantum, as the ſalvage is by an act in the fourth of George the firit, 
and alſo in manner herein after preſcribed. 

Scct. 6. If oath ſhall be made before any magiſtrate lawfully empovr- 
ercd to take of any ſuch plunder or theft, and the examination in writing 
thereupon ſhall be delivercd to clerk of the crown of the county or place, 
wherein ſuch fact committed, or his deputy, or if oath before any ſuch 


magiſtrate of deſtroying or doing any act tending to deſtroy any ſhip 


contrary to the act fourth of George the firſt, and the examination in 
writing thereupon Hall be delivered, ſuch clerk of the crown or deputy 
hall cauſe the offenders to be forthwith proſecuted for the ſame; and 
neceſſary charges of ſuch proſecution ſhall be paid by the treaſurer of the 
county or place, where the fact committed, to ſuch amount as grand 
jury at aſſizos for ſaid county or place ſhall order and direct; and if ſuch 


| ner, 
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ner, he ſhall forfeit one hundred pounds for every ſuch offence, to any 
perſon, who ſhall ſue by action of debt, bill, plaint, or information, in 
any of courts of record at Dublin, in which, no efloign, protection, 
wager of law, or more than one imparlance, allowed. | 

Se. 7. If any ſherift or his deputy, juſtice of peace, mayor, and 
other magiſtrate, coroner, high or petty conſtable, or other peace officer, 
or any cuſtom houfe or exciſe officer, or other perſon lawfully authorized, 
{hall be aſſaulted, beaten, or wounded for or on account of exerciſe of 
duty in or concerning falvage or preſervation of any ſhip or veſſel in dif. 
treſs, or veſlel, goods, or effects ſtranded, wrecked, or caſt on ſhore, or 
lying under water in or near any coaſt in this kingdom, every perſon ſo 

. aſſaulting, beating, or wounding, ſhall upon trial and conviction by in- 
iettnent at aſlizes or gaol delivery for the county or place, where ſucl; 
offence committed, ſuffer for every ſuch offence impriſonment at diſcre. 
tion of the judge not exceeding three years in the common gaol of ſuch 
county or place. | 

Sed. 8. It ſhall be lawful for any one or more juſtices of peace in caſe 
of need, and in the abſence of the high ſheriff, to take a fullcient power 
of the county to repreſs all unjuſt violence, and duly to enforce exccuti- 
on of this act; and every 1uch juſtice is hereby required ſo to do. 

Sect. 9. To prevent confuſion among perſons aflembled to fave any 
ſhip, veſicl, goods, or effects, all perſons aſſembled ſhall conform firſt to 
orders of the maſter or other officers or owners, or other perſons employed 
by them, and for want of their preſence or directions then to orders of 
any oflicer of cuſtoms, then of any oflicer of exciſe, then of the ſheriff 
or his deputy, then of any juſtice or juſtices of the peace, then of the 

; mayor or chief magiſtrate of any corporation, then of the coroner, then 
of any high conſtable, then of any petty conſtable or other peace officer; 
and any perſon, acting knowingly or wilfully contrary to ſuch order, hal! 
forfeit any ſum not exceeding five pounds, to be levied by warrant of 
one juſtice; and in caſe of nonpayment the offender ſhall be committed 

to houſe of correction not exceeding three months. | 

Sel. 10. Neither this act nor any thing herein ſhall any way extend 
to deprive or prejudice his Majeſty, his heirs or ſucceſſors, or any claim- 
ing under them, or patentee or. grantee of the crown, or lord of any 
manor or other perſon whomſoever, of or in relation to any right, 
which they or any of them have, or may have, or lawfully claim to any 
wreck or wrecks, or any goods flotſam, jetſam, or ligan ; but ſuch re- 
ſpective rights ſhall be enjoyed in as full, ample, and beneficial manner 
in every reſpect as if this act never made. 

Sect. 11. The officer of cuſtoms who ſhall act in preſerving any ſhip 
or veſſel in diſtreſs, or the cargo, ſhall, as ſoon as conveniently may be, 
cauſe or procure all perſons ee . to ſaid ſhip or veſſel, and others 
who can give any account thereof, or of the cargo, to be examined upon 
oath before ſome juſtice of peace as to the name or deſcription of ſaid ſhip 
or veſlel, and of the maſter, commander, or chief officers and owners, and 
of owners of ſaid cargo, and the ports or places from and to which bound, 

and occaſion of the diſtreſs; which examination ſaid juſtice is required to 


take down in writing, and deliver a true copy, with a copy of ſaid ac- 
count 
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count of the goods, to ſaid officer of cuſtoms, who ſhall f 
1 £ 3 g 5 th . 
mit the ſame to the clerk of privy council in Dublin, who fall publiſh in 


next Dublin gazette ſo much thereof, as ſhall or may be neceſſary for in- 


formation of uns intereſted or concerned. 

Sect. 12. Whereas great delays ariſe in aſcertaining quantum of f | 
by fourth of George the firſt, and the detention until io 2 
proved injurious, and ſubjected the owners to loſs of market and great 
inconveniencies: when any perſons ſhall act or be employed in preſerving 
any ſhip or veſſel, goods or effects, of any ſubjects or others, in danger 
of being ſtranded or run on ſhore, or being ſtranded or run on ſhore, and 
ſhall claim rewards by way of ſalvage for ſo doing, ſuch perſons ſhall 
within fourteen days next after ſuch ſervice make and ſile their claims in 
writing, ſigned with their proper names or marks, in exciſe oſſice of the 
diſtrict, in or or neareſt to which ſuch ſervice performed; in every of 


which claims all ſuch ſums claimed or demanded for ſtorage, labour, ex- 


pences and ſervices, and for. every matter and thing concerning ſuch 
falvage, or relating thereto, ſhall be ſeparately and diſtinctly ſpecified 
and mentioned, with the reſpective charges of each and every particular; 
and ſaid perſons claiming faid ſalvage ſhall (if required by the owners or 

erſons intereſted in ſuch ſhip or veſſel, goods or effects, or by any by 


them lawfully authorized, but not otherwiſe) verify the truth of ſuch 


claim by affidavit, or if a quaker aftirmation, at the foot of every ſuch 
claim, and ſworn or affirmed before any juſtice of peace for the county 
or place, in or neareſt to ſuch ſervice performed; and in default of ſuch 
claim being ſo made and filed (or if required, being verified as aforeſaid,) 
ſuch perſons who ſhall act or be employed in preſerving any ſuch ſhip or 
veſſel, goods or effects, ſhall be barred and precluded from receiving or 
recovering any ſuch reward or any ſalvage whatſoever for preſervation of 


ſuch ſhip or veſſel, goods or effects. 


Sect. 13. In caſe the owner or perſons intereſted abide by ſuch claim 


ſo made and filed, and pay to the officer of cuſtoms the ſeveral ſums ſo 


claimed for uſe of the perſons intitled, ſaid officer immediately ſhall de- 
liver or cauſe to be delivered the faid ſhip or veſſel, goods or effects, to 
ſaid owner or perſon intereſted or lawfully authorized to receive, with- 
out taking, claiming, or receiving any further reward, gratuity, colts, 


charges, or expences, or other ſum for or any way concerning the flup or - 


veſlel, goods or effects, ſo delivered up. : 
Sea. 14. In caſe ſaid owner or perſons intereſted think the claims 

aforeſaid or any of them unreaſonable, and deſire the quantum of falvage 

ſo claimed, or any part, ſhall be adjuſted by two or more juſtices of 


peace purſuant to faid act fourth of George the firſt, the ſame ſhall ac- 


cordingly be forthwith adjuſted ; and if the owner or perſons intereſted, 


or any perſon in behalf of them, or any of them, ſhall pay to the officer 


of cuſtoms the ſums ſo adjuſted to and for the uſe of the perſons reſpec- 
tively intitled, ſaid officer immediately thereupon ſhall deliver or cauſe 
to be delivered ſaid ſhip or veſſel, goods or effects, to faid owner 
or perſons intereſted or lawfully authorized to receive, without taking, 


claiming, or receiving any further reward, gratuity, coſts, charges, or 
| expences, 
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expences, or ſums for or any way concerning the ſhip or veſſel, goods 
or effects, ſo delivered up. 

Sect. 15. In caſe aid owner or perfons intereſted think proper to ſend 
the ſaid ſhip or veſſel, goods, or effects to ſea, or otherwiſe to diſpoſe 
thereof without waiting event of ſuch ad; juſtment, it hall be lawful for 
{21d owner and perſons intereſted, or any on their behalf, to depoſit with 
laid officer of cuſtoms the amount of fums ſo claimed tor ſalvage to abide 
the event of adjuſtment of faid juſtices and to fulfil the ſame, or in lieu 
of making ſuch depoit to give ſuflicient ſecurity by two able and ſufncient 

erſons entering into a bond or obligation payable to ſaid officer in pe- 
nalty of double the amount of ſums ſo claimed, with condition to pay 
to ſaid officer for uſe of perſons claiming ſuch ſalvage all ſums as ſhall be 
awarded and adjuited by the juſtices; and upon making ſuch depoſit or 
giving ſuch fecurity ſaid oflicer ſhall immediately deliver, or cauſe to be, 
ſaid ſhip or veflel, goods, or effects, to ſaid owner or perſons intereſted 
or lawtully authorfzed to receive, to be by them diſpoſed of as they 
think ſit. 

Sec. 16. If any under colour of claiming falvage or other pretence 
ſhall contrary to this act take or detain poffeſſion of the ſhip or veſſcl, 
goods or effects, or any of them, from the owners or perſons intereſted, 
or lawfully authorized to receive ſuch poſſeſſion, after ſaid owners or 
perſons thall in any of the reſpective cafes betore mentioned by comply- 


ing with terms of this act have intitled themſelves to ſuch poſſeſſion, 


every perſon ſo offending, being indicted and lawfully convicted, ſhall 
be adjudged a felon, and ſuffer pains and penalties inflicted on perſons 
convicted of felony. 

Sea. 17. To prevent frauds againſt owners of any ſhip or veſlel, 
goods or effects, ſtranded or in danger of being, it ſhall not be lawful 
for: any oflicer᷑ of revenue, or any concerned in or claiming ſalvage, or 
any in truſt for him, them, or any of them, during diſtreſs of fach ſhip 
or veſſel, goods or effects, or after the ſalvage thereof, or at any time 
whatſoever, to purchaſe, or agree to purchaſe, publickly or privately, 
the ſhip or veſlel, goods or effects, aforeſaid, or any of them, or any 


part ; and every perſon ſhall for every ſuch offence forfeit five hundred 


pounds, to be recovered with coſts by action of debt, bill, plaiat, or 
information, by any perſon who ſhall fue in any of courts of record at 
Dublin, in which no efloign, protection, or wager of law, nor more 
than one imparlance allowed ; ; and every ſuch purchaſe, and all contracts 
and agreements concerning the ſame, are abſolutely null and void 

Seat. 18. Said juſtices, after nominated to adjuſt the amount or 
quantum of ſalvage, ſhall immediately and diligently proceed to adjuſt 
{ame without any wilful delay. | 

Se. 19. Said juſtices ſhall not in their adjuſtment of ſalvage ex- 
ceed the ſums demanded by the ſeveral claims, required to be made and 
filed as aforeſaid, ſuch claims (if thereunto required) being alſo verified 
by core Or affirmation as before directed. 

Sec. If any juſtice refuſe to attend and adjuſt ſaid ſalvage, or if 


arrending {hall not do his duty as directed by this act, every ſuch 3 
{h; 


Wreck, 


| ſhall forfeit one hundred pounds for every ſuch oftence, to be recovered 


with coſts by action of deht, bill, plaint, or information in an 
, of courts 
of record at Dublin, by any who ſhall ſue, in which no eloign, protec- 


tion, or wager of Jaw, nor more than one imparlance allowed, unleſs . 


+ rom attending by ſickneſs, or other good and ſufficient 
cauſe, | 

Seft. 21. Nothing herein ſhall bar or prevent any, who conceive 
themſelves aggrieved by determination or adjuſtment of ſaid juſtices, 
8 appealing as by an act ſeventeenth of George the Bond direc- 
Ser 22 1 The act fourth of George the ſirſt, and a Wo ſeventeenth 
of George the ſecond, ſhall in all things remain in full force, ſave only 
ſo far as altered or changed by this act 


„Seck. 23. If it ſhall appear to ſuch , juſtices, that any perſon claiming 


falvage ſhall have ſtolen or pilfered any of the goods or effects, or any 
thing belonging to the ſhip or veſſel, out of which ſalvage claimed, ſuch 
perſon ſhall be abſolutely barred from claim. . 
Ser. 24. This act ſhall take place from twenty fourth of June one 
thouſand ſeven hundred and eighty four. 3 

Sect. 25. Perſons who ſhall erect any factory, whereby from the ſitu- 


ation the light from the 1 7 of ſuch can be ſeen or diſcovered 


in the bay, harbour, or port of Dublin, ſhall take care to conſtruct 
their 88 in ſuch a manner as to prevent any blaze or light What- 
ſoever being feen or diſcovered in the ſaid bay, harbour, or port from 
ſuch factory; and perſons, who have any ſuch factory ſituated. as aſoreſaid, 
ſhall ſufficiently ſhade the blazes or light 

the ſame cannot be ſeen or diſcovered in the bay, harbour, or port of 
Dublin: and in caſe any carrying on ſuch manyfactures neglect ſo to d 
for three 8 ich perſons receive a notice in writing ſigned, by 
any three r more commiſſioners, of revenue, requiring ſu 
eonſtruct the chimneys of ſuch f tory, or ſhac 

therefrom, in manner and for purpoſe atoreſaid, they ſhall forfeit twenty 


pounds with full coſts, to be recovered by any who ſhall ſue by action of *% 
debt, bill, plaint, or information, in any of courts of record in Publin, 


in which no eſſoign, protection, privilege, or wager of law, or more 
thay one imparlance allowed. | 1075 
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Ie m thus finiſhed the work propoſed, it may be hee 
upon the whole, to ſubjoin one ſingle zelnen, Which will ogeur- 
to every reader, in peruſing almoſt every one of the. larger, tiles! of this: 
took : and that is, concerning the poflibility and expediency of 1, 
forming the foto, law. The. ſtatutes at large, from the very; najaye 
of the thing, ave in proceſs of time become very, cumberlome, and 
very intricate. They are not to be purchaſed but for a larger m. Of; 


money, nor to be e without a greater expence ti Wen 
Wiſe man would often c uſe to ae 55 th at Way, * * 96 1{2 
be courſe fo be ed, in that matter ſeems, tobe is 5 Naigno led nid) 
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Fifthly, to omit all thoſe ſtatutes, which althoug _ 2 to be mg 


ſtatutes, yet are only of private concern; ſuch as thoſe for bridges i n par- 
ticular places, or paving the ſtreets in ſuch a market town ; and the Ike. 


Sixthly, as to the reſt, to lay all the ſtatutes; and clauſes of ſtatutes to- 
gether, which relate to the ſame ſubject, and out of the whole to com- 
oſe one, two, or more uniform and conſiſtent ſtatutes ; and then to re- 
peal all thoſe other, as workmen deſtroy the ſcaffolding when they have 


erected the building. 


gainſt this method of pro- 


Sal t. of one material obj jectioꝝ agai 
und that is, that the hw being now for the moſt part well ſet- 


tled 


£-&@ Fee 72K 


tled upon the ſtatutes, notwithſtanding their acknowledged diſorder and 
confuſion, this would tend to unſettle all again, by breaking the con- 
nexion which there is between one ſtatute and another, and one part of 
a ſtatute and another, altering the words and phraſes, and after all per- 
haps not much mending the matter, fince it is poſſible that the new ſta- 
tutes may be as hable to objections as the former were. 


But this is an argument not ſo much againſt the thing itſelf, as againſt 
the manner in which it may be executed. As to breaking the connexion, 
it is certain that for the moſt part there is no connexion ; and where 
there is, that may eaſily be preſerved : And it ought to be laid down as 
an invariable rule, to retain as much as poſſible the identical words and 
ſentences of the former ſtatutes; only rejecting what ts ſuperfluous, in- 
ſerting the clear law as it now ſtands, arid putting the ſame into a form 
more regular, conciſe, and eaſy. And this ſeemeth no way impoſſible 
to be done, by any perſon of a tolerable underitanding, endowed only 
with a clear head, and much patience, | 
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Acceſlary, 


J. F accęſſaries in general. Page 1 
IL E Of accefſaries before the fact. 2 


HT. Of acceſſaries after the fact. 
Ii”. How they are io be proceeded againſ/t. 6 


Action popular. See Information. 


Addition. 
Adultery. See Lewdnels. 


Afcray. 


J. What is an affray. | I 3 
Il. How far it may be ſuppreſſed by a pri- 

vate perſon. 15 
Il. How far by a conſtable. ib. 


IV. How far by a juſtice of the peace. 16 
F. Puniſhment of an affray. ib. 


Alehoules. 


I. Concerning inas and alehouſes in general. 


22 ri ey 


| 18 
II. Selling ale without licence. 20 
Hl. Licenſing alehouſes. 21 
IV. To what place the licenſe ſhall extend. 
V. How long the licence ſhall laſt. ib. 
VI. Offences in brewing af ale. 23 


Vil. Innkeepers obliged ie receive gue/ts. ib. 


VII. Concerning ale veſſels, and the mea- 


ſure of dle. ib. 


IX. Enhancing the price of ale. Page 25 
A. Innkeepers ſuffering tippling. ib. 
Al. Perſons guilly of tippling. ib. 
All. Concerning drunkenneſs. 26 


AV. Detaining goodt. for the reckoning. ib. 
AIV. Goods of a gueſt ſtolen out of an inn. 

27 
AV. Gueſts ſtealing goods. 28 
XVI. As relative to the above heads. ib. 


Aimanack, SCE; Stamp Act for each 


Year. 0 


Annuities, 
Appeals. 
Apprentices. 


I. Who may take apprentices. „ 20 
Il. Binding of apprentices. . 
IIl. Differences between the maſler and ap- 


prentice. 33 


IV. Apprentice ſtealing his maſter's goods. 


V. Inticing away an apprentice. 36 
VI. Affegning apprentices. ib. 


VII. Maſter dying. 


Il. Apptentices ſetting up their tra des: ib. 


Approver, ... 
Arbitration. Sce Award, | 
Army. Sec Soldiers. 


Arraignment. 


a Arrett. 
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Arreſt. 


I. Who may or may not be arreſted. Page 43 
I. A aa cauſes of ſuſpicion an arre/t 


44 
Va B 3 the arreſt ſhall be made. ib. 
he manner of an arreſt. 46 
7. What is to be done after the arreſt, 50 
Arſon. See Burning, 
Artificers. See Servants, 


Aſlault and Battery. 


J. Aſſault, what. 

I. Battery, what. 

IH. In what caſes they * be juſtified. 
IV. How puniſhed, 


Alltzes. 
Attachment. 
Attainder. 
Attaint. 
Attorney. 

Award. 


J. What things may be ſubmitted to arbitra- 
tion. 57 
IL. The ſeveral kinds of ſubm ion to arbi- 
tration. 58 
HI. The award ; and theroin what all be 
deemed a good award, and what not. 60 


Badgers. 
I Whatitis. 69 
II. Difference between bail and mainpri iſe. 


ib. 


IIl. Where a perſon may be di i/ſcharged with- 

out bail. ib. 
IV. Who may or may not be bailed. ib. 
V. Who may bail, and the manner of it. 74 
£ Requiring exceſſruc bail. 76 


VII. Denying bail where it ought to be grant. 


ed. Page 76 
VIII. Granting bail where it ought to be 
denied. ib. 


IX. Of bail by writ of habeas corpus. 77 
X. Ackno hedging bail in another man's 


name. ib. 
Bargain and Sale. See Inrollment. 
Barratry. 
JL What it is. 79 
11. How puniſhed. 80 
Baſtards. 
J. Who ſhall be deemed a baſtard. 81 
Il. Murdering a ba/tard child. 83 
III. Capucity of a baſtard child as to inhe- 
ritance. 85 
Battery. See Allault. 
Baudy houſes. See Lewdneſs. 
Beef. 
J. Of the age of cattle to be flaughtered. 
II. Of offences in /laughtering cattle. 87 
III. Of packing beef for exportation. ib. 
Behaviour. See Suretp. 
Beer-Ueſlſels, 
Bigamp. 
Blaſphemy and 6 
3 nels. 
Books popi See Poperp. 
Braſs. See Pewter, 
Bread. 
Breaking gaol. See Priſon breaking. 
Breaking open doors. See Arrett, | 
Bribery. 
Bricks, 


Bridges, 
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Bridges. 


I. Who ſhall repair. Page 95 
11. Power of the leet to inquire thereof. 
ib. 


111. Power of the juſtices in ſeſſions. ib. 
IV. Indictment for not repairing a bridge. 


6 
V. Charges of repairing. : bb. 
VI. Surveyors of the work. ib. 
VII. Manner of repairiug. ib. 
Buggery. 
Buildings. 
Burials. 
Burglarp. 
J What is burglary. 100 
II. Reward for convicting a burglar. 104 
Burning. 
Burning Land. 
Butchers. 
Butter and Tallow. 
J. Of the appointing weigh-maſters for but- 
ter and tallow. 118 


II. Concerning butter and tallow caſts. 121 
III. Concerning the packing and weight of 

butter and tallow. 124 
IV. Exporting of butter and tall. 127 


Buying of Titles. 

J. By the common law. 135 
JI. By ſtatute. Wy ID. 
Carriers. 

J. Concerning the bringing of cattle into 

England. 140 
I. Buying and ſelling of cattle. 141 


III. Stealing, killing, or maiming of cattle. 
; | 142 


Certiorari. 
J In what cafes it is grantable. Page 144 
11. How to be granted and allowed. 14 5 
III. The effett of it. 146 


IV. The return of it. 147 


Challenge. See Jurors, 
Champerty. See Maintenance, 
Chance medley. See homitide. 


Cheat. 


J. By the common law. 148 
JI. By /tatute. 150 
Church and Church⸗pard. 
Churchwardens. 

J. Who are exempted from being church- 
wardens. 153 

II. Chufing and fewearing churchwardens. 
ib. 

III. Their duty in levying rates; and there- 

in of veſtries. 154 
IV. Their duty as to repairs ; and therein 
concerning church-ſeats. 156 

V. Their duty as to ſundry other matters. 
157 
VI. Of preſentments ; and therein concern- 
ing ſideſmen or aſſiſtants. 158 
VII. Their accounting. 159 
VIII. Their puniſhment on miſbehaviour. 
161 

IX. Their indemnity on doing their _ 
| . 10. 

Clergy. 

I. Clergymen. | 162 

II. Benefit of Clergy. 164 


J. Original of the benefit of clergy. ib. 


11. By what perſons it may be , 
165 


III. Is what caſes it may be demanded. 167 


IV. At what time it muſt be demanded. 168 
V. Effett of clergy allowed. 168 


Clerk of the Peace. 
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Coin. 
Commitment. 
J. Who may be committed. Page 178 
11 To what place. 179 
117. Form of the commitment. ib. 
IV. Charges of the commitment. 181 
J. Gaoler ſhall receive the priſoner. ib. 
VI. The gaoler fhall certify the commitment. 
182 
III. Commitment diſcharged. 1b, 
Common Prayer. 
Conkeſſton. 
Conſpiracy. 
I. What it is. 18 5 
II. How puniſhed. | 3 


Conſtable. 


1. Of the antiquity and original of conſta- 


bles. 188 
II. Who hall be a conſtable. 189 
III. How chsjen and ſworn. 190 
IV. His power as the of the peace. 
193 
V. His duty as a ſubordinate officer to ju 77 
tices of the peace. 1b. 
VI. His Indemnity and * in his of- 
ce. 194 
* een the me of his office. 
ib. 
VIII. C oncerning his account und removal 
from his office. ib. 
Convittion. 
Corn. 
L. Selling corn by weight. . 202 
II. Cuttins corn growing, or ſetting fire to 
” tacks of corn. 1 204 
III. Leazing of corn. ib. 
JJ. Burning corn in the ſtraw. 205 
J. Exportation of corn. ib. 
Vi. Inland TIN of corn. 200 


Coroner. 

J. Who may be a coroner. Page 206 
II. Har 7 th, 
11. His power and duty in taking an inqui. 
/ition of death. 207 

IV. His power and duty i- in other matters. 
210 
V. His fees. 211 


Vl. His puniſhment for not doing his duty. 


ib. 
County Court. 


Demurrer. 
Deodand. 


Diflenters. 


J. Proleſtant diſſenters exempted from cer- 
tain penalties by the att of toleration. 
220 
II. Proteſtant diſſenters intitled to certain 
privileges by the att of toleration. 221 
[1]. Laws againſt difjenters not altered by 
the act of toleration. 223 
IV. Marrying, or contracting marriage. 


| 1b. 
Diſtreſs. 


J. For what cauſes a diſtreſs ſhall be. 224 
II. What goods may be diſtrained, and what 


Not. 

III. At what time the diſtreſs ſhall be taken. 

| 22 9 

Il. Where the diſtreſs ſhall be made. ib. 
LV. That reaſonable diſtreſs ſhall be taken. 

230 

LI. Manner of making diſtreſs. „ 

Zl. Diſtreſs how to be demeaned. 231 

Fl. Of reſcous and pound-breach. 232 


IA. Replevying the diſtreſs. 2 234 

X. Sale of the diſtreſs. 235 
AL. Landlord re-entering on non-payment. 

— 2 236 

XII. Caſe of tenant holding over. 237 

XIII. Attorning to ſtrangers. 236 

XI. Rent in caſe of an extent or beagle. 
1 


XV. Rent on death of tengnt for life. ib. 
* J. Reni 


226 
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III. Rent how far recoverable by execu- 


tors or adminiſtrators. 


' Diſtringas. See Proceſs, 


Divine ſervice. See JPublick worſchip. 
Dogs. 


Dogs miſchievous. See JNuſance, 
Door breaking open. See Arrefi, 
Dower. - See Forteiture, - 

Drover of cattle. See Badger. 
Drunkenneſs. See Alchoultrs, 
Duelling. See homicide, 
Dyers. See Uoolſen manufacture. 


Eggs. - See Game, 
Egyptians. See Uagrants, 
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